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BOOK  X. 


SPECIFIC    OFFENCES. 


CHAPTER    I. 


ABDUCTION.* 


-  §  1  [5].  An  old  English  statute,  3  Hen.  7,  c.  2,  after  reciting, 
"  that  women,  —  as  well  maidens  as  widows  and  wives,  having 
substances,  some  in  goods  movable  and  some  in  lands  and  tene- 
ments, and  some  being  heirs  apparent  unto  their  ancestors,  —  have, 
for  the  lucre  of  such  substances,  been  oftentimes  taken  by  mis- 
doers,  contrary  to  their  will,  and  after  married  to  such  misdoers, 
or  to  others  by  their  assent,  or  defiled ;  to  the  great  displeasure  of 
God,"  Ac,  exacts,  "  That  what  person  or  persons  from  henceforth 
that  taketh  any  woman  so  against  her  will  unlawfully  ;  that  is  to 
say,  maid,  widow,  or  wife  ;  that  such  taking,  procuring,  and  abet- 
ting to  the  same,  and  also  receiving  wittingly  the  same  woman 
so  taken  against  her  will,  and  knowing  the  same,  be  felony ;  and 
that  such  misdoers,  takers,  and  procurators  to  the  same,  and  re- 
ceitors  knowing  the  said  offence  in.  form  aforesaid,  be  henceforth 
reputed  and  judged  as  principal  felons."  s  Stat.  89  Eliz.  c.  9, 
takes  away  clergy  from  the  principals  and  procurers  before  the 
fact.8 

§  2  [6].  In  construing  this  statute  the  courts  have  held,  that 
the  word  "  so,"  in  the  body  of  it,  makes  the  preamble  substan- 


1  See,  for  matter  relating  to  this  title,  on,  see  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  123  et 

Vol.  L  {  994.    See  this  vol.,  tit  Kidnap-  sen.    And  see  Vol.  L  $  994. 

ping  and  False  Imprisonment ;  Seduction.  *  Baker  v.  Hall,  12  Co.  100. 

3  For  this  statute,  and  expositions  there- 

VOL.  II.  1  f  1  ] 


§  4  SPECIFIC  OFFENCES.  [BOOK  X. 

tially  a  part  of  the  act.1  The  taking  must  be  for  lucre,2  and  the 
woman  must  either  be  an  heir  apparent,  or  have  property.8  Like- 
wise force  must  be  used  at  the  taking,  or  at  the  marriage  or'  de- 
filement, but  not  necessarily  at  both  ;  *  yet  both  force  and  a  mar- 
riage or  defilement  must  occur  in  the  county  in  which  the  indict- 
ment is  found ; 5  a  taking  not  being  sufficient  unless  followed  by 
one  of  these.6  When  the  offence  is  complete,  a  consent  given  by  the 
woman  afterward  will  not  extinguish  it.7  The  receivers  of  the 
woman  are  principals ;  those  who  receive  .the  takers  of  her  are 
only  accessories  after  the  fact.8 

§  3  [7].  The  material  question  for  us  is,  whether  this  statute 
is  common  law  in  the  United  States.  Upon  this  question  we  have 
no  decisions.9  The  Pennsylvania  judges,  in  their  report  to  the 
legislature  of  English  statutes  in  force  in  that  State,  omitted  this 
one ; 10  and  Kilty  mentions  it  among  the  acts  not  found  applicable 
in  Maryland.11  The  matter  evidently  stands  thus :  It  was  as  appli- 
cable in  principle  to  our  colonies  as  to  the  mother  country  ;  but. 
owing  to  the  poverty  of  the  early  settlers,  and  to  other  local  causes, 
the  occasions  did  not  arise  here  for  its  practical  enforcement. 
This  want  of  occasion  is  not  generally  held,  by  our  tribunals,  suf- 
ficient to  exclude  any  particular  provision  of  English  law  from 
among  the  provisions  adopted  by  us ;  yet,  on  such  a  subject,  judges 
are  a  little  uncertain  and  variant  in  their  determinations. 

§  4  [8] .   Aside  from  this  statute,  the  acts  it  prohibits  amount  to 


1  Barton   v.    Morris,    Hob.   182,   183  ;  question,  as  to  the  extension  of  these  stat- 

Case  of  Stealing  Women,  12  Co.  2Q.  utes,  if  considered  independent  of  what  is 

*  4  Bl.  Com.  208.    And  see  Beg.  v.  to  be  inferred   from  toe  records  of  the 
Barratt,  9  Car.  &  P.  387.  courts,,  would    be    open    to    considerable 

8  Baker  v.  Hall,  12  Co.  100;  1  Hawk,  doubt;  for,  although  the  felony  was  cre- 

P.  C.  Curw.  Ed.  p.  124,  $  4.  ated  and  made  more  penal  by  acts  of  par- 

*  4  Bl.  Com.  208,  209.  liament,  yet  they  were  enacted  long  before 

6  1  Stark.  Crim.  Plead.  2d  ed.  2 ;  2  East  the  settlement  of  the  province,  and,  al- 
P.  C.  453 ;  Fulwood's  case,  Cro.  Car.  488.  though  the  provisions  are  highly  penal,  the 

0  Baker  v.  Hall,  12  Co.  100;  Case  of  offence  may  be  viewed  as  one  of  a  heinous 

Stealing  Women,  12  Co.  20.  nature,  and  as  being  liable  to  be  perpe- 

7  Reg.  v.  Swanson,  7   Mod.   101,   102.  trated  in  this  country,  as  well  as  in  Eug- 
And  see  Vol.  I.  \  664.  land.     But  I  have  not  been  able  to  dis- 

8  Baker  v.  Hall,  12  Co.  100;  Case  of  cover  any  instance  of  a  prosecution  under 
Stealing  Women,  12  Co.  20.  these  statutes,  either  in  the  province*  or  in 

9  Vol.  I.  $  994.  the  State,  and  the  most  certain  conclusion 

10  Report  of  Judges,  3  Binn.  App.  595,  seems  to  be,  that  they  were  not  in  force 
617.  therein.    There  were  some  cases  of  pros- 

11  Kilty  Report  of  Statutes,  67.  He  says :  ecutions  under  the  statute  4  &  5  Ph.  & 
"  This  offence  was  generally  known  in  M.  c.  8  J  this  statute  will  be  considered  un- 
England  under  the  term  of  stealing  an  der  the  title  Seduction],  for  what  is  termed 
heiress.  The  statute  must  be  considered  an  inferior  degree  of  the  same  kind  of 
in  connection  with  89  Eliz.  c.  9,  which  offence." 

took  away  the  benefit  of  clergy.      The 
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the  common-law  misdemeanor  of  kidnapping.1  And  an  English 
case  lays  it  down,  that  attempting  to  carry  away  forcibly  a  woman 
of  great  fortune  is  a  great  misdemeanor  at  the  common  law  ;  for 
"  sure,"  says  Lord  Holt,  "  this  concerns  all  the  people  in  England 
who  would  dispose  of  their  children  well."2 

§  5.  In  England,  later  statutory  provisions  seem  to  have  covered 
this  entire  subject,  leaving  little  space  for  the  operation  of  prior 
written  or  unwritten  laws.8 


1  That  is,  supposing  a  transportation  to  *  Stat.  24  &  25  Vict.  c.  100,  4  53-55 ; 

a  foreign  country  not  to   be  an  ingredi-  c  95,  repealing  prior  statutes.  See  Greaves 

ent  in  the  offence  of  kidnapping.     See  Critn.  Law  Acts  78 ;  Reg.  v.  Borrell,  1 

post,  tit.  Kidnapping.  Leigh  &  C.  354 ;  Beg  v.  Timmins,  Bell 

*  Bex  v.  Pigot,  Holt,  758.  C.  C.  276. 
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ABORTION,  * 


§  6  [I.  386].  Whether,  before  the  foetus  has  quickened,  an 
abortion  procured  with  the  mother's  consent  is  an  offence  at  the 
common  law,  the  English  books  do  not  distinctly  inform  us  ;  and 
the  question  for  England  has  long  been  settled  by  statute  in  the 
affirmative.  In  this  country,  the  tribunals  of  some  of  the  States 
have  decided  in  the  negative ;  holding,  that,  until  the  woman  is 
quick  with  child,  if  6he  consents,  no  indictment  lies  at  the  com- 
mon law,  —  though,  if  she  does  not  consent,  the  act  is  an  aggra- 
vated assault.2  The  Pennsylvania  court,  however,  discarded  this 
doctrine  of  the  necessity  of  a  quickening ;  and  the  learned  judge 
.who  delivered  the  opinion  remarked  with  great  force :  "  It  is  not 
the  murder  of  a  living  child  which  constitutes  the  offence,  but 
the  destruction  of  gestation  by  wicked  means  and  against  nature. 
The  moment  the  womb  is  instinct  with  embryo  life,  and  gestation 
has  begun,  the  crime  may  be  perpetrated."  8  If  we  look  at  the 
reason  of  the  law,  we  shall  prefer  the  Pennsylvania  doctrine  ;  be- 
cause the  public  and  private  mischiefs  are  the  same,  whether  the 
abortion  takes  place  just  before  or  just  after  the  first  movings  of 
the  coming  human  existence  are  perceptible  to  the  expectant 
mother. 

§  7  [I.  386].  The  phrase, "  quick  with  child,"  has  been  de- 
fined to  mean,  that  the  woman  has  felt  the  child  move  within 
her  ; 4  and  a  distinction  between  this  expression  and  "  with  quick 
child,"  once  taken  by  a  learned  judge,6  has  been  discarded.6 

§  8.  A  statute  in  Ohio  provides  a  punishment  for  "  any  physi- 

1  For  matter  relating  to  the  subject  of  6  Reg.  v.  Wycherley,  8  Car.  &  P.  262  ; 
this  chapter,  see  Vol  I.  §  412,  £71, 691.  and  see  this  case  for  an  interesting  note  by 

2  Commonwealth  v.  Parker,  9  Met  263 ;  the  reporter,  showing,  on  medical  author- 
Commonwealth  v.  Bangs,  9  Mass.  887  ;  ity,  that  "  the  popular  idea  of  quick  or  not 
The  State  v.  Cooper,  2  Zab.  52.           "  quick  with  child  is  founded  in  error." 

8  Mills  v.  Commonwealth,  1  Harris,  Pa.  °  The  State  v.  Cooper,  2  Zab.  52,  57  ; 

631,  633,  opinion  by  Coulter,  J.  and  see  the  authorities  there  cited;  also 

4  Goldsmith's  case,  3  Camp.  76 ;  Beg.  v.  Bex  v.  Bussell,  1  Moody,  356,  360.    See 

Phillips,  3  Camp.  76.  The  State  v.  Smith,  32  Maine,  369. 
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cian  or  other  person,  who  shall  wilfully  administer  to  any  preg- 
nant woman,  any  medicine,  drug,  substance,  or  thing  whatever,  with 
intent  thereby  to  procure  the  miscarriage  of  any  such  woman, 
unless  the  same  shall  have  been  necessary  to  preserve  the  life  of 
such  woman,  or  shall  have  been  advised  by  two  physicians  to  be 
necessary  for  that  purpose."  And  it  has  been  held,  that  the 
offence  may  be  committed  at  any  time  during  the  period  of  gesta- 
tion.1 Likewise  in  Vermont,  where  it  is  a  statutory  offence  to 
attempt  to  procure  the  "  miscarriage  "  of  a  woman  "  pregnant 
with  child,"  the  court  has  held  it  not  to  be  essential  that  the 
foetus  be  alive  at  the  time  the  attempt  is  made.  "We  think," 
said  Redfield,  C.  J.,"  the  mother  is  with  child,' whether  the  child 
be  dead  or  alive,  until  the  actual  miscarriage  by  the  expulsion  of 
the  foetus.2  " 

§  9.  The  offence  of  abortion,  as  actually  perpetrated  or  as  at- 
tempted, is  defined  and  forbidden  by  statutes  in  England,  and  in 
probably  every  one  of  our  own  States.  But  the  English  statutory 
law  has  differed  at  different  times  in  the  terms  in  which  it  is 
expressed,8  and  there  has  been  no  uniformity  of  terms  in  our 
American  States.  The  only  course,  therefore,  for  tfye  lawyer  is  to 
consult  the  statutes  of  his  own  State,  and  the  decisions  of  the  courts 
upon  them,  if  such  there  are ;  then,  from  the  general  principles  of 
the  criminal  law  and  the  other  material  thus  before  him,  draw  the 

1  Wilson  v.  The  State,  2  Ohio  8tate,  319.  tore  into  a  living  child,  we  think  the  posi- 

2  The  State  v.  Howard,  32  Vt.  380, 403.  tien'correct."  Commonwealth  v.  Wood*,  11 
The  Massachusetts  statute  of  1845,  c.  27,  Gray,  85,  92.  It  was  also  held  in  this  case, 
having  provided,  that  "  whoever,  mali-  that  the  consent  of  the  parents  of  the  wo- 
riously,  or  without  lawful  justification,  with  man,  and  the  desire  to  screen  her  from  dis- 
intent  to  cause  and  procure  the  miscarriage  grace,  are  no  sufficient  legal  justification 
of  a  woman  then  pregnant  with  child,  for  the  defendant.  And  see,  as  to  attempts 
shall,"  &c. ;  and,'  a  prisoner  beingon  trial  at  abortion,  Vol.  I.  $  671,  60l.  It  seems 
nnder  the  statute,  "the  court/' said  Thomas,  that  pregnancy  ceases  when  the  child  has 
J.,  "  was  requested  to  instruct  the  jury  that  come  forth  from  the  womb,  though  the 
a  lawful  justification  would  exist  if  the  after-birth  is  not  removed,  and  the  child  is 
child  with  which  the  woman  was  pregnant  still  attached  to  the  mother  by  the  umbil- 
was  not  a  live  child.  If/'  continues  the  ical  cord.  Commonwealth  v.  Brown,  14 
judge,  "by  this  was  meant,  that  the  mo-  Gray,  419. 
ther  had  not  reached  the  stage  of  preg-  s  There  hare  been  certainly  three  (I  can- 


nancy  in  which  she  would  be '  quick  with  not  say  how  many  more)  successive  Eng 
child/  and  when  to  procure  an  abortion  lish  statutes  against  attempted  abortion,  m 
would  be  an  offence  at  common  law,  the  force  at  different  times,  the  provisions 
prayer,  in  our  opinion,  misconceives  the  whereof  differ  from  one  another,  so  as  to 
purpose  of  the  statute,  which  was  intended  require,  in  some  respects,  different  con- 
to  supply  the  defects  of  the  common  law,  struotions ;  namely,  Stat.  43  Geo.  8,  c.  58, 
and  to  apply  to  all  cases  of  pregnancy.  If  \  1 ;  Stat.  7  Will.  4  &  1  Vict.  c.  85,  4  6 ; 
the  defendant  meant  to  say  it  would  be  a  and  the  present  statute  of  24  &  25  Vict, 
legal  justification  to  show  that  the  foetus  c.  100,  f  58,  59.  See  Vol.  1,  i  671  and 
with  which  the  woman  was  pregnant  had  note ;  Greaves  Crim.  Law  Acts,  82. 
lost  its  vitality,  so  that  it  could  never  ma- 
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conclusion  which  his  case  requires.  It  is  in  the  highest  degree 
unsafe  to  rely  upon  points  adjudicated  elsewhere,  or  in  former 
times,  under  statutes  differing  in  their  terms  from  his  own.  A  few 
points  adjudged  will,  nevertheless,  be  referred  tot  in  a  note.1 

§  10.  A  person  indicted,  under  a  statute,  for  administering  a 
drug,  or  doing  some  other  like  act,  with  the  intent  to  procure  an 
abortion,  may  be  convicted,  not  alone  when  the  proof  shows  an  un- 
successful attempt,  but  equally  when  it  shows  the  attempt  success- 
ful ;  that  is,  shows  an  abortion  actually  committed.2 

1  1.  England.  The  prisoner  was  con-  used  to  procure  a  miscarriage,  there  must 
victed  on  an  indictment,  nnder  $  6  of  7  be  proof  of  the  noxious  quality  of  the  thing 
Will.  4  &  1  Vict.  c.  85,  for  administering  supplied.  The  supplying  of  innoxious 
and  causing  to  be  taken  by  £.  C.  certain  drugs,  with  whatever  intent,  is  not  an 
poison  with  intent  to  procure  her  miscar-  offence  within  the  statute.  Reg.  v.  Isaacs, 
riage.  It  appeared  that  £.  C,  being  preg-  1  Leigh  &  C.  220.  In  order  to  consti- 
nant,  applied  to  the  prisoner  to  get  her  tute  the  offence  created  by  this  statutory 
something  to  procure  miscarriage,  and  that  provision,  there  is  no  need  the  intent  to 
the  prisoner  did  procure  a  drug,  which  nave  the  drug  employed  for  the  unlawful 
drug  was  given  by  the  prisoner  to  E.  C,  purpose  should  exist  in  the  mind  of  any 
and  taken  by  her  with  intent  to  procure,  other  person  than  the  one  supplying  it. 
and  did  in  fact  procure,  miscarriage ;  but  Reg.  v.  HUlman,  1  Leigh  &  C.  343. 
that  the  taking  by  £.  C.  was  not  in  the  2.  Iowa.  Since  the  code,  it  is  not  a 
presence  of  the  prisoner.  Held,  that  the  criminal  offence  to  kill  an  unborn  quick 
conviction  was  right,  inasmuch  as  there  child,  as  the  code  repealed  the  former  spe- 
was "a  "causing  to  be  taken/'  within  the  rial  provision,  and  such  a  child  is  not  a 
meaning  of  the  statute.  Reg.  vf  Wilson,  human  being  within  $  2508,  at  least  before 
37  Eng.  L.  &  Eq.  605,  Dears.  &  B.  127,  quickening.  Abrams  v.  Foshee,  3  Iowa,  274. 
7  Cox  0.  C.  190.  In  another  case,  under  3.  New  Jersey.  In  an  indictment  under 
the  same  statute,  the  prisoner  was  con-  the  act  providing,  that,  "  if  any  person  or 
victed  on  an  indictment  containing  several  persons  maliciously  or  without  lawful  jus- 
counts,  for  administering  and  causing  to  tification,  with  intent  to  cause  and  procure 
be  taken  by  L.  C.  certain  noxious  drugs,  the  miscarriage  of  a  woman  then  pregnant 
with  intent  to  procure  abortion.    It  ap-  with  child,  shall  administer  to  her,  prescribe 

Seated  that  the  prisoner  delivered  certain  for  her,  or  advise  or  direct  her  to  take  or 

rugs  to  L.  C.  in  order  that  she  might  take  swallow,  any  poison,  drug,  medicine,  or 

them  with  a  view  to  produce  abortion,  and  noxious  thing,    he  shall  be  punished,  &c., 

told  her  where  she  could  procure  other  it  is  not  necessary  to  aver  that  the  poison, 

drugs  with  the  same  view.    That  the  last-  &c,  was  actually  taken  or  swallowed,  nor 

mentioned  drugs  were  procured  by  L.  C,  need  this  be  proved  at  the  trial.     "  Under 

and  afterward  made  into  pills  by  the  pris-  the  statute,"  said  the  learned  judge,  "the 

oner,  and  that  L.  C.  did,  for  the  purpose  defendant's  guilt  is  complete  by  giving  the 

aforesaid,  take,  not  only  the  drugs  so  de-  advice  with  the  intent  specified  in  the  act, 

livered  to  her  by  the  prisoner,  but  also  the  and  it  is  immaterial  whether  the  advice  be 

drugs  so  procured  by  L.  C.  and  made  into  followed  or  not."    The  State  v.  Murphy, 

pills  by  tne  prisoner;  and  that  enough  of  3  Dutcher,  112, 115. 

each  was  taken  to  be  noxious ;  but  it  did  4.  Ohio.     The  statute  passed  Feb.  27, 

not  appear  that  the  prisoner  was  present  1834,  providing  for  the  punishment  of  the 

when  any  of  the  drugs  were  taken.    Held,  offence  of  killing  a  woman  pregnant  of  a 

that  the   conviction  was  right,  and  that  quick  child,  by  administering  to  her  medi- 

the  case  was  not  distinguishable  from  the  cine,  or,  &c.,  with  intent  to  produce  abor- 

above  case.    Reg.  v.  Farrow,  40  Eng.  L.  tion  and  thereby  destroy  the  unborn  child, 

&  Eq.  550,  Dears.  &  B.  164.    See  also  was  not  repealed    by  the  act  of  March 

Reg.  v.  Fretwell,  1  Leigh  &  C.  161.  Upon  7,  1835.     Bobbins  v.  The  State,  8  Ohio 

an  indictment  under  24  &  25  Vict.  c.  100,  State,  131. 

$  59,  for  supplying  a  certain  noxious  thing  *  Reg.  v.  Wilson,  Dears.  &  B.  127.  And 

knowing  that  the  same  is  intended  to  be  see  Vol.  I.  $  818-823, 893. 


ABUSING  CHILDREN.     See  tit.  Rape  jlnd  thb  like. 
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Sbct.  11-28.  Adultery. 

24.  Incest. 

25.  Fornication. 
26-29.  Open  Lewdness. 
80,81.  General  Points. 

§  11  [9].  We  have  already  seen,2  that  adultery  is  not  indict- 
able at  the  common  law ;  but  is  so  by  the  statutes  of  many  of  the 
States.  The  want  of  a  common-law  definition  of  this  offence  has 
led  to  differences  in  the  interpretation  of  statutes  which  have 
used  simply  the  word  adultery,  without  defining  it.  The  better 
view  seems  to  be,  that  it  is  the  voluntary  sexual  intercourse  of  a 
married  person,  with  a  person  other  than  the  husband  or  wife;8 
so  that,  when  one  of  the  parties  to  the  criminal  act  is  married 
and  the  other  not?  it  is  adultery  in  the  married  one,  whether  male 
or  female,  and  in  the  other  only  fornication.4 


v  For  a  fall  discussion  of  the  offence  of  married  man  has  knowledge  of  an  an- 

adultery,  see  1  Bishop  Mar.  &  Div.  $  703  married  woman,  or  that  a  married  woman 

et  sea.    And  see,  for  matter  under  this  is  known  to  an  an  married  man.    It  is  true, 

title,  vol.  I.  $  89,  40,  689,  690,  807,  947.  the  civilians  and  foreign  doctors  have  much 

8  Vol.  I.  §  89,  947.  disputed,  and  not  without  plausible  grounds, 

*  1  Bishop  Mar.  &  Div.  i  70S ;  Helfrich  whether  such  was  the  rule  of  the  civil  law, 
v.  Commonwealth,  9  Casey,  68.  or  the  law  of  Moses.    Neither  can  it  be 

*  Commonwealth  v.  Call,  21  Pick.  509 ;  said,  that  the  expressions  of  our  statutes 
Commonwealth  v.  El  well,  2  Met.  190;  6  are  of  themselves  decisive  of  the  question 
Dane  Ab.  677 ;  The  State  u.  Hutchinson,  either  way ;  and  certainly  it  is  not  to  be 
36  Maine,  261 ;  Cook  v.  The  State,  11  Ga.  denied,  that  the  more  heinous  mode  of  this 
53,56;  Respublica  v.  Roberts,  2Dall.  124,  offence  is  in  the  seduction  of  a  married 

1  Yeates,  6 ;  Commonwealth  v.  Burton,  woman,  which  is  so  severe  a  blow  at  the    ' 

Recorder's  Decisions,  83,  85 ;   2  Greenl.  husband's  peace,  and  the  credit  and  welfare 

Ev.  f  48 ;  1  Bishop  Mar.  &  Div.  i  703.  of  his  family.    Yet  our  custom,  perhaps, 

In  Scotland,  adultery  is  a  statutory  crime,  on  the  whole,  with  a  wiser  policy  and 

—  "  heinous,  and  in  some  cases  capital ; "  —  sounder  judgment,  though  chienv  actuated 

but  Home,  who  wrote  near  the  beginning  of  old  by  consideration  of  the  am  and  the 

of  the  present  century,  remarked,  that  it  peril  to  the  bouIs  of  the  parties,  has  always 

"  has  not,  for  many  years,  been  the  subject  disowned  any  such  distinction ;  and  in  this 

of  a  criminal  prosecution."   1  Hume  Crim.  article,  as  in  that  of  divorce,  has  invested 

Law,  2d  ed.  449.    An  examination  of  the  the  spouses  with  equal  privileges,  prescribed 

modern  Scotch  reports  shows  also  an  entire  to  both  one  line  or  duty,  and  exposed  them 

absence  of  cases  relating  to  this  offence,  to    the  same   hazards."    1   Hume  Crim. 

Hume  says:  "AduUery,  in  our  practice,  Law,    2d   ed.  451.     In   Erskine's   Prin- 

ifl  committed,  alike,  whether  it  be  that  a  ciples  of  the  Law  of  Scotland,  12th  ed.  p. 
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§  12  [10].  In  opposition  to  this  view  it  has  been  maintained, 
on  the  one  hand,  that  an  unmarried  man  commits  adultery  by 
intercourse  with  a  married  woman,  on  account  of  the  liability  of 
spurious  issue  following;1  and,  on  the  other  hand,  that  even  a 
married  man  does  not  commit  the  offence  where  the  woman  is 
unmarried,  since  in  the  latter  case  the  issue  is  not  imposed  upon 
the  marriage.2  There  is  some  language  in  the  books  seeming  to 
favor  still  another  proposition,  namely,  that,  where  either  of  the 
parties  is  married,  the  criminal'  act  is  adultery  in  both;8  but 
probably  no  adjudication  has  settled,  that  a  single  woman  commits 
the  offence  by  a  carnal  intercourse  with  a  married  man.4  In 
Massachusetts,  a  statute  provides,  that,  "  when  the  crime  is  com- 
mitted between  a  married  woman  and  a  mqp  who  is  unmarried, 
the  man  shall  be  deemed  guilty  of  adultery,  and  be  liable  to  the 
same  punishment." 5  And  recently,  in  Pennsylvania,  to  settle  a 
doubt  which  had  arisen,  the  statute  prohibiting  and  punishing 
adultery  was  revised  to  read  as  follows :  "  If  any  married  man 
shall  have  carnal  connection  with  any  woman  not  his  lawful  wife, 
or  any  married  woman  have  carnal  connection  with  any  man  not 
her  lawful  husband,  he  or  she  so  offending  shall  be  deemed  guilty 
of  adultery ;  and,  on  conviction,  be  sentenced  to  pay  a  fine  not 
exceeding  five  hundred  dollars,  and  undergo  an  imprisonment 
not  exceeding  one  year,  or  both,  or  either,  at  the  discretion  of 
the  court."  6 


531,  it  is  said:  "This  crime   [adultery]  ter,  209;  The  State  v.  Lash,  1  Harrison, 

could,  neither  by  the  Roman  law  (/.  6,  $  1,  3S0. 

ad  leg.  Jul.  de  adult.),  nor  the  Jewish  (Lev.        •  The  State  v.  Hinton,  6  Ala.  864;  Hull 

xx.  10;  Deut.  xxii.  22),  be  committed,  but  v.  Hull,  2  Strob.  Eq.  174,  187. 

where  the  guilty  woman  was  the  wife  of       *  The  case  of  The  State  v.  Hinton,  su- 

another.    By  ours,  it  is  adultery  if  either  pra,  appears  to  be  one  of  living  together 

the  man  or  die  woman  be  married."    Mac-  in  adultery  (post,  \  28) ;   between  which 

kenzie  says  :  "  Adulterium  est  vitiatio  alterius  and  simple  adultery  there  may  be  a  die- 

thori,  the  violation  of  another's  bed,  and  tinction.     Query,  how  would  the  doctrine 

is  committed  by  a  married  person's  lying  of  being  present,  aiding  and  abetting,  apply 

with  one  unmarried,  or  an  unmarried  per-  to  the  unmarried  party.    See  Vol.  L  §  188, 

son  lying  with  one  who  is  married."    He,  192,  430  et  seq.,  596-602;   The  State  v. 

however,  adds :  "By  the  civil  law,  when  a  Brady,  9  Humph.  74;  post,  $18. 

man  who  was  married  did  lie  with  a  woman       6  K.  S.  c.  130,  $  1 ;  Commonwealth  v. 

who  was  free,  that  was  judged  to  be  no.  Reardon,  6  Cush.  78 ;  Commonwealth  v. 

adultery,"  —  a  proposition  to  which  he  does  Elwell,  2  Met.  1 90. 

not  assent  as  belonging  to  the  law  of  Scot-       e  Act  of  March  31,  1860,  $  38,  Prud. 

land.    Mackenzie  Crim.  Law,  1,  17, 1.  Dig.,  9th  ed.  223.    About  the  time  the 

1  The  State  v.  Wallace,  9  N.  H.  515 ;  statute  was  revised,  however,  the  Pennsyl- 

The  State  v.  Pearce,  2  Blackf.  318.    And  vania  court  settled  the  law  in  accordance 

see  the  reasoning   in  Galbraith's  charge  with  the  terms  of  the  statute.    Helfrich  v. 

(Pennsylvania),    4   Am.   Law   Register,  Commonwealth,  9  Casey,  68.    In  Georgia, 

209.  to  say  to  a  white  man  "  Negroes  have  been 

*  Galbraith's  Charge,  4  Am.  Law  Regis-  with  your  wife,  I  can' prove  it,"  thereby 
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§  13.  The  following  statement  of  the  matter,  as  regards  the  crimi- 
nal law,  was  made  by  the  author  in  the  earlier  editions  of  his 
work  on  Marriage  and  Divorce.1  It  has  been  held,  that  the  crim- 
inal offence  is  committed  whenever  there  is  an  intercourse  from 
which  a  spurious  issue  may  proceed ;  and  that,  in  such  a  case,  both 
parties  are  guilty  of  it,  though  one  only  is  married.2  Again,  it  is 
said,  that  "  the  crime  of  adultery  consists  in  the  illicit  commerce 
of  two  persons  of  different  sexes,  one  of  whom,  at  least,  is  mar- 
ried." 8  But  in  New  Jersey,  the  majority  of  the  court  decided, 
that  even  a  married  man  does  not  commit  adultery  by  having  a 
carnal  connection  with  an  unmarried  woman ; 4  and  in  Virginia 
the  court  held,  that,  when  the  woman  is  married,  the  act  by  an 
unmarried  man  is  only  fornication  in  him.6  Another  opinion  is, 
that,  in  all  cases  where  one  of  the  parties  to  an  act  of  criminal 
intercourse  is  unmarried,  it  is  fornication  in  such  one,  adultery 
in  the  married  one.6 

§  14  [10  a] .  The  question,  of  what  is  adultery,  with  respect  to 
the  marriage  of  the  parties  to  an  act  of  unlawful  sexual  inter- 
course, is  so  important  in  itself,  and  so  unsettled  in  some  of  our 
tribunals,  that  a  few  suggestions  concerning  it,  as  it  rests  on  legal 
reason,  may  be  desirabje.  When  a  word,  like  this  word  adultery, 
is  found  in  a  statute,  we  determine  its  meaning  by  referring,  either, 
1st,  to  the  adjudged  law  on  the  subject;  or,  2dly,  to  common 
usage ;  or,  3dly,  to  the  legal  reason  of  the  thing ;  and  we  enter* 
tain  doubt  only  when  there  is  a  contrariety  in  the  responses  from 
these  several  sources,  or  when,  there  being  no  contrariety,  the 
response  from  no  one  of  them  is  clear  and  distinct.  We  do  not 
look  to  the  etymological  construction  of  the  word ;  because  hear- 
ers and  speakers  of  all  language,  alike,  understand  the  words  and 

• 

imputing  sexual  connection,  is  not  action-  better  law  for  Pennsylvania.    He  consid- 

able  per  ie ;  as,  under  the  code,  the  adul-  ered  that  the  authorities  in  this  State  (see 

tery  of  the  woman  is  not  punishable.    Mo  the  next  note)   hare   not   established   a 

Donald,  J.,  doubting.  Castleberry  v.  Kelly,  different  doctrine.    4  Am.  Law  Register, 

26  Ga.  606.  209. 

*  Bishop  Mar.  &  Dir.  3d  ed.  *  415.  •  Commonwealth  v.  Call,  21  Pick.  609  ; 

*  The  State  v.  Wallace,  9  N.  H.  515 ;  Commonwealth  v.  Elweli,  2  Met.  190 ; 
The  State  v.  Pearce,  2  Blackf.  318.  Respublica  v.  Roberts,  2  Dail.  124;  8.  c. 

*  The  State  j.  Hinton,  6  Ala.  864 ;  Hall  1  Yeates,  6  ;  The  State  v.  Hutchinson,  36 
v. Hall, 2 Strob.Eq.  174,1 87 ;  Tebb's Essay,  Maine,  261;  Cook  p.  The  State,  11  Ga. 
6,*7 ;  35  Law  Mag.  68 ;  Shelford  Mar.  &  53,  56 ;.  Commonwealth  v.  Burton,  Re- 
Div.  886 ;  Rees  Cyc.  tit.  Fornication.  corder's  Decisions,  83,  85 ;  2  Greenl.  Ev. 

*  The  State  v.  Lash,  1  Harrison,  380.  4  48;   Bouvier  Law  Diet.  tit.  Adultery; 

*  Commonwealth  v.  Lafferty,  6  Grat.  Train  &  Heard  Preced.  22.  And  see 
672.  In  a  recent  charge  to  the  grand-jury,  Godol.  Ab.  469,  476 ;  Ayl.  Parer.  43 ;  The 
Galbraith,  P.  J.,  laid  this  down  as'  the  State  v.  Way,  6  Yt.  811. 
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phrases  employed  to  be  used  in  their  actual  combinations  and 
present  meanings,  not  in  other  combinations  or  in  ancient  mean- 
ings, —  as  the  painter  understands  himself,  and  is  understood  by 
others,  to  make  his  canvas  impart  to  the  eye  of  the  beholder,  the 
impression  which  comes  from  the  reflection  of  light,  as  it  actually 
falls  on  the  combinations^ colors  there  found,  not  on  the  original 
elements  of  his  colors. 

§  15  [10  6] .  Consulting,  then,  these  three  several  sources,  we 
have  the  following  results:  1.  The  Adjudged  Law.  Adultery, 
though  not  punishable  by  the  common  law  of  England  in  the 
common-law  courts,  is  punishable  by  its  unwritten  law  in  the  eccle- 
siastical courts.  And  one  of  the  oldest  and  best  of  the  writers  on 
this  subject,  Godolphin,  says :  "  Adultery  ...  is  the  inconstancy 
of  married  persons,  or  of  persons  whereof  the  one  at  least  is  under 
the  conjugal  vow." 1  Further  on  he  adds :  "  So,  then,  aduUerium, 
being  quasi  accessio  ad  alterius  thorumy  is  the  violation  of  another's 
bed ;  whence  it  is  required,  that  either  both  or  one  of  the  parties  be 
under  the  matrimonial  vow,  for  that  Conjugal  circumstance,  either 
in  the  male  or  female,  is  the  causa  sine  qua  non  that  the  luxurious 
act  falls  under  the  notion  of  adultery,  in  distinction  from  acts  of 
the  same  kind  under  other  circumstances.  For  the  law  holds, 
that  it  may  be  committed  in  a  threefold  manner,*  either  ex  parte 
viriy  velfemince  vel  utriusque;  always  supposing,  that  One  or  both 
are  matrimonialized,  and  both  living."  8  To  the  same  effect  is  the 
civil  branch  of  that  body  of  the  English  common  law  known  as  the 
ecclesiastical  law;  for,  in  it,  adultery  is  committed  likewise  in 
three  ways ;  namely,  by  a  married  man  having  sexual  intercourse 
with  an  uniparried  woman,  by  a  married  woman  having  the  same 
with  an  unmarried  man,  and  by  either  having  the  like  intercourse 
with  a  married  person  of  the  opposite  sex,  other  than  such  person's 
husband  or  wife.  The  civil  suit  of  criminal  conversation  could 
not,  indeed,  be  practically  maintained  in  the  common-law  tribunals, 
for  an  unlawful  intercourse  with  the  husband ;  because  the  wife 
could  sue  in  those  tribunals  only  when  the  husband  joined  her, 
and  he  would  not  join  her  in  suing  a  woman  with  whom  he  had 
committed  adultery,  or,  if  he  did,  his  participation  in  the  act  com- 
plained of,  he  being  principal 'plaintiff,  would  bar  him  on  another 
ground.    Yet  even  this  suit  was  not  termed  a  suit  for  adultery,  as 

*  Godol.  Ab.  of  the  Ecclesiastical  Laws,        *  Godol.  Ab.  475. 
p.  469,  tit.  Adultery. 
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was  the  divorce  suit,  but  a  suit  for  criminal  conversation.  So 
that,  looking  to  the  adjudged  law,  we  have  a  clear  response, 
according  with  our  definition. 

§  16  [10  c] .  2.  Common  Usage  of  the  Language.  In  common 
acceptation,  adultery  is  a,  word  of  somewhat  broad  meaning: 
sometimes  it  is  even  extended  to  designate  the  criminal  act  when 
neither  of  the  parties  is  married.  But  it  is  usually  and  properly 
restricted  to  mean  the  same  as  stated  in  the  last  section  ;  or,  at 
least,  to  be  applicable  only  when  one  of  the  parties  is  married,  in 
which  case,  both  are  often  spoken  of  as  committing  the  offence. 
No  man,  in  popular  speech,  ever  called  it  fornication,  as  distin- 
guished from  adultery,  for  a  married  person,  man  or  woman,  to 
commit  the  unlawful  act  with  an  unmarried  person. 

§  17  [10  d].  3.  The  Legal  Reason  of  tt}e  Thing.  From  this 
source  we  receive  the  same  response  as  from  the  others.  It  can* 
not  be  properly  and  primarily  deemed  adultery  in  an  unmarried 
person  to  commit  this  act  with  a  married  one,  because  the  law 
must 'be  understood  to  extend  its  obligations  particularly  over 
those  who  have  assumed  the  marital  status.  But  no  reason,  exist- 
ing in  the  law,  can  distinguish  between  the  act  as  committed  by 
the  husband  or  by  the  wife,  or  between  the  act  with  a  married  or 
an  unmarried  particeps  crimwis.  Suppose,  to  test  this  statement, 
we  inquire,*  whether  the  offence  is  not  to  be  viewed  by  the  law  as 
one  tending  to  the  begetting  of  illegitimate  children.  It  is  not ; 
because  fornication  tends  as  strongly  as  adultery  to  this  result, 
while  the  legal  distinction  between  it  and  adultery  is  plain  and 
marked.  Then,  ip  it  not  to  prevent  a  married  man  from  having 
imposed  upon  him  an  illegitimate  child  as  legitimate?  Not  at 
all ;  for,  if  it  were,  the  crime  would  not  arise  when  the  wife  was 
past  the  age  of  childbearing,  or  was  otherwise  barren,  or  was 
already  in  pregnancy  by  her  husband ;  but  no  person  ever  sup- 
posed such  a  circumstance  to  furnish  a  defence  to  an  indictment 
against  her  for  adultery. 

§  18  [10  e] .  There  is,  however,  a  question  of  real  difficulty 
upon  this  subject.  It  is,  whether,  by  force  of  the  common-law 
rule  and  the  rule  of  reason,  whereby  one  present  and  lending  the 
concurrence  of  his  will  to  a  criminal  thing  done  by  another  be- 
comes guilty  as  doer,  the  particeps  criminis  with  an  adulterer 
does  not  incur  the  statutory  offence  of  adultery.    We  saw,  in  our 
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previous  volume,1  that,  where  an  English  statute  made  it  treason 
"  if  a  man  do  violate  the  king's  companion,  or  the  king's  eldest 
daughter  unmarried,  or  the  wife  of  the  king's  eldest  son  and 
heir,"  the  courts  held  the  consenting  woman  to  be  guilty  as  well 
as  the  man,  though  the  terms  of  the  enactment  included  only  the 
man.  But  the  reader  observes,  that  this  offence  was  by  the  words 
creating  it  made  the  heaviest  of  al]  offences ;  and  the  law  does 
recognize  a  distinction  between  aider  and  doer,  where  the  shade 
of  guilt  is  very  light.2  We  may  therefore  suppose,  that,  if  the 
statute  of  a  State  makes  fornication  and  adultery  both  punishable, 
the  somewhat  less  guilty  and  unmarried  particeps  criminis  in  an 
act  of  adultery  will  be  deemed  to  be  within  the  penalty  against 
fornication  merely.  Where  also  the  offence  of  adultery  itself  is 
made  a  light  one  by  ^statute,  and  fornication  is  not  punishable  at 
all,  the  case  may  lie  within  reasons  brought  to  view  in  our  previ- 
ous volume,  and  the  unmarried  particeps  criminis  altogether 
escape.  But  where  the  offence  of  adultery  is  heavily* punished, 
especially  where  it  is  felony,  no  rule  of  the  law,  which  the  author 
has  ever  seen  developed  in  any  book,  can  prevent  the  result  from 
falling,  that  the  guilty  participator  must  be  punished  together 
with  the  doer.  If  the  other  result  is  to  be  established,  it  must  be 
as  an  anomalous  one,  or  as  one  resting  on  a  reason  to  be  hereafter 
unfolded ;  or,  perhaps,  in  some  cases,  on  the  peculiar  phraseology 
of  the  statute.8 

§  19  [10/].  In  the  slave-holding  States  of  our  Union,  the  crime 
of  adultery,  the  courts  have  decided,  may  be  committed  by  the 
carnal  act  had  with  a  slave.4  So  may  the  offence  which  furnishes 
ground  for  divorce.6 

§  20  [11].  According  to  our  definition,  the  carnal  act,  to  con- 
stitute adultery,  must  be  voluntary.  If,  therefore,  it  is  so  com- 
pelled by  force,  or  committed  through  such  mistake  of  the  person 
as  brings  the  case  within  principles  relating  to  these  points  dis- 
cussed in  our  previous  volume,  there  is  no  offence.6  How  it 
would  be,  in  those  localities  where  the  act  in  the  man  is  adultery 
when  he  is  single  and*  the  woman  is  married,  if  he  honestly 
believed  her  to  be  unmarried  also,  is  a  question  which  has  not 

1  Vol.  I.  §  606.  6  Mosser  v.  Mosser,  29  Ala.  313  ;    1 

8  VoK  I.  S  605  et  seq.  Bishop  Mar.  and  Div.  \  703. 

»  Vol.  I.  $  192.  •  1  Bishop  Mar.  and  Div.  {  710. 

4  Commonwealth  v.  Jones,  2  Grat.  555. 
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probably  received  judicial  determination.1  Where  the  parties 
accused  have  been  married  in  form  to  each  other,  if  the  marriage 
is  void  in  law,  and  known  by  them  to  be  so,2  it  will  not  protect 
them  from  a  charge  of  adultery,  fornication,  or  incest.8 

§  21  [I.  247].  In  the  examination  of  the  points  presented  in 
the  last  section,  it  is  necessary  to  widen  a  little  the  range  of  our 
discussion.  We  have  seen,  that,  within  limits  not  easily  defined, 
carelessness  is  criminal.4  A  man  may  therefore  be  responsible, 
mistaking  the  facts,  because  he  did  not  use  proper  caution,  or 
make  the  necessary  inquiry.5  We  have  also  seen,  that,  when  a 
person  intends  to  do  one  wrong,  and  accidentally  does  another 
which  he  did  not  intend  to  do,  he  is,  in  certain  classes  of  cases, 
answerable  criminally  for  the  wrong  done ;  the  intent  to  do  the 
one  being  transferred  in  law  to  the  other.  Likewise  we  have  seen, 
that  in  these  cases  the  wrong  intended  need  not  always  be  indict- 
able, if  the  wrong  done  is  so.6  On  these  several  principles  there 
may  be  a  criminal  liability  for  acts  performed  under  a  mistake  of 
facte.7  Thus,  where  one  assaults  a  foreign  minister  in  ignorance 
of  his  official  character,  it  has  been  held,  that  the  graver  offence 
is  committed.8  The  offender  meant  to  violate  the  law,  but  in  a 
less  degree.  Yet  there  may  be  doubt,  whether  this  doctrine  con- 
cerning an  assault  on  a  foreign  minister  is  correct,  under  all  cir- 
cumstances. Suppose  a  man  does  intend  to  do  an  act  violative  of 
the  law,  no  good  reason  appears  why  he  should  be  held  criminal 
for  the  result,  as  respects  facts  he  was  ignorant  of,  more  than  if 
he  had  not  intended  an  unlawful  act ;  because  this  would  be  to 
apply  one  rule  to  the  innocent,  and  another  rule  to  the  guilty.  In 
accordance  with  this  suggestion  seems  to  be  the  decided  law,  as 
concerns  some  cases.9 

§  22  [I.  247  a] .  If,  therefore,  a  married  man  should  have  inter- 


1  See  Commonwealth  v.  Elwell,  2  Met.  •  Vol.  I.  $  407  et  seq. 

190.  ^  Vol.  I.  \  411,  note,  414;  1  East  P.  C. 

2  See  Vol.  I.  §  383.  102 ;  Barnes  v.  The  State,  19  Conn.  398. 

*  The  State  r.  Fore,  1  Ire.  378;  post,  8  United  States  v.  Liddle,  2  Wash, 
i  24.  See  The  State  v.  Pearce,  2  Blackf.  C.  C.  205 ;  United  Stales  v.  Ortega,  4 
318.  Wash.  C.  C.  531 ;  United  States  v.  Ben- 

*  Vol.  I.  $  389  et  seq.  ner,  Bald.    234,  240.     Bat    see    United 

*  Hex  v.  Lediard,  Say.  242 ;  Harwood's  States  v.  Hand,  2  Wash.  C  C.  435.  An 
case,  1  Mod.  79 ;  Barnes  v.  The  State,  indictment  for  assaulting  and  obstructing 
19  Conn.  398 ;  Sturges  v.  Maitland,  Anthon,  an  officer  should  in  substance  allege,  that 
153 ;  Commonwealth  v.  Mash,  7  Met.  472,  the  defendant  knew  he  was  an  officer, 
as  to  which  query,  and  see  1  Alison  Crim.  Commonwealth  v.  Kirby,  2  Cush.  577. 
Law,  535,  536,  541,  and  McDonald's  case,  •  Post,  4  68.  But  see  the  doctrines  dis- 
1  Broun,  238.    Vol.  I.  $  383.  cussed  Vol.  I.  $  407  et  seq. 
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course  with  a  woman  whom  he  supposed  to  be  his  wife,  while  she 
was  not,  mistaking  the  person,  he  would  commit  no  offence ;  because 
neither  in  law  nor  in  morals  did  he  intend  any.1  Yet,  if  the  man 
were  unmarried,  and  on  apparently  good  authority  believed  the 
woman  to  be  unmarried  also,  while  in  truth  she  had  a  husband, 
would  the  act  in  him  be  adultery,  or  only  fornication  ?  This  pre- 
cise question  has  probably  not  been  decided  in  this  country. 
Baron  Hume,  a  writer  of  great  authority  on  the  Scotch  law, 
speaking,  of  incest,  says :  "  It  is  essential  to  the  guilt  of  this,  as  of 
all  other  crimes,  that  the  parties,  at  the  time  of  offending,  have 
been  in  the  knowledge  of  that  circumstance  wherein  the  wrong 
lies ;  so  that  either  of  them,,  who  was  then  ignorant  of  the  rela- 
tion (if  such  a  thing  should  happen),  shall  be  free  of  all  punish- 
ment." 2  Whether  we  should  follow  the  Scotch  law  would  depend 
on  our  views  of  the  points  presented  in  the  last  section. 

§  23.  To  constitute  the  offence  of  adultery,  there  must  be  sub- 
sisting, as  we  have  seen,3  a  marriage.  If,  therefore,  there  has 
been  a  divorce  of  married  parties,  neither  one  of  them  can,  after 
the  divorce,  commit  the  crime  of  adultery.  Even  where  the  stat- 
ute law  of  a  State  forbids  a  second  marriage  of  the  guilty  party 
against  whom  the  innocent  one  obtained  the  divorce,  the  rule  re- 
mains the  same ;  such  guilty  one  does  not  commit  polygamy  by 
marrying  again,  but  only  an  offence  against  the  prohibiting  stat- 
ute ;  neither  does  he  commit  adultery  by  cohabiting  under  such 
second  marriage,  though  the  marriage  is  void.4  So,  since  there 
can  be  no  adultery  where  there  is  no  marriage,  if  one  of  the  mar- 
ried parties  has  been  absent  and  unheard  of  so  long  as  to  create 
the  legal  presumption  of  death,  and  the  other,  believing  such 


1  1  Bishop  Mar.  &  Div.  §  710;  ante,  "  Adultery,  in  this  State,  can  only  be  com- 
§  20.  mined  by  parties  one  of  whom,  at  least,  is 

2  1  Hume  Crim.  Law,  2d  ed.  448.  As  married,  and  by  parties  who  are  not  mar- 
to  adultery,  see  ib.  p.  453.  ried  to  each  other.    To  affirm  that  a  person 

*  Ante,  $  11.  is  married,  and  yet  has  no  legal  husband 

*  2  Bishop  Mar.  &  Div.  §  700.  See  this  or  wife,  is  manifestly  a  solecism.  In  the 
section,  and  accompanying  sections,  and  very  nature  of  things,  the  marriage  con- 
the  sections  there  referred  to,  for  many  tract  under  such  circumstances  cannot  ex- 
views  on  this  goneral  subject.  In  The  ist.  There  cannot  be  a  husband  without  a 
Slate  v.  Weatherbv,  43  Maine,  258,  263,  wife,  nor  a  wife  without  a  husband.  .  .  . 
264,  where  it  was  held,  that  a  man  whose  There  is  no  law  o(  this  State  which  do- 
wife  has  obtained  a  divorce  against  him  for  clares,  that  such  acts  as  have  been  proved 
his  fault,  and  who  marries  again  contrary  against  the  defendant  constitute  the  crime 
to  a  prohibiting  statute,  cannot  be  con-  of  adultery.  Nor  would  those  acts  consti- 
victed  of  adultery  for   cohabiting    under  tute  that  crime  at  the  common  law," 

this  second  marriage,  Rice,  J.,  observed  : 
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party  to  be  dead,  contracts  a  second  marriage,  the  cohabitation 
under  this  second  marriage  is  not  punishable  as  adultery.1 


Incest? 

§  24  [15].  When  the  parties  to  an  act,  or  series  of  acts,  of  un- 
lawful intercourse,  are  related  to  each  other  within  the  degrees  of 
consanguinity  or  affinity  wherein  marriage  is  prohibited  by  law,8 
their  offence  is  called  incest.  If  there  were  the  form  of  a  mar- 
riage between  them,  and  it  were  voidable  only,  then,  until  sen- 
tence of  nullity  pronounced,  the  cohabitation  would  be  lawful ; 4 
but,  if  it  were  a  void  marriage,  it  could  give  to  the  carnal  com- 
merce no  protection.6  The  offence  of  incest,  like  simple  adultery 
and  fornication,  appears  not  to  be  indictable  at  the  common  law  ;  ° 
but  it  is  indictable  under  the  statutes  of  some  of  our  States.7  Ac- 
cording to  the  Scotch  law,  this  crime  of  incest  is  not  committed 
when  the  party  has  no  knowledge  of  the  relationship.8  Where 
the  relationship  is  by  consanguinity,  there  is  little  doubt  that  ille- 
gitimate children  are  the  same  as  legitimate,  in  respect  of  this 
offence ;  since  the  rule  is  so  as  to  marriage ; 9  indeed,  the  law  seems 
to  have  been  so  held.10 

Fornication.11 
§  25  [12] .  Fornication  differs  from  adultery  in  this,  that  it  is 

1  Commonwealth  0.  Thompson,  6  Allen,  the  feeble  coercion  of  the  spiritual  court, 

591.  according  to  the  rales  of  the  canon  law; 

3  For  matter  relating  to  this  sub-title,  see  a  law  which  has  treated  the  offence  of  in- 

Vol.  I.  \  807,  947.  continence,  nay  even  adultery  itself,  with  a 

*  1  Bishop  Mar.  &  Diy.  S  313  etseq.  great    degree  of  tenderness  and    lenity ; 

*  1  Bishop  Mar.  &  Div.  f  105,  116,  119,  owing,  perhaps,  to  the  constrained  celibacy 
320.  of  its  first  compilers."    4  Bl.  Com.  64,  65. 

6  1  Bishop    Mar.   &  Div.  {   105,  119.  Incest  seems  always  to  have  remained  an 

Blackstone  says  :  "  In  the  year  1650,  when  offence  in  Scotland, 

the  ruling  powers  found  it  for  their  interest  *  Vol.  I.  $  947. 

to  put  on  the  semblance  of  a  very  extraor-  7  Cook  v.  The  State,  1 1  Ga.  53 ;  People 
dinarv  strictness  and  purity  of  morals,  not  v.  Harriden,  1  Parker,  344 ;  Attorney  Gen- 
only  incest  and  wilful  adultery  were  made  eral  v.  Broaddus,  6  Munf.  116;  Baker  v. 
capital  crimes ;  but  also  the  repeated  act  The  State,  30  Ala.  521  ;  Howard  v.  The 
of  keeping  a  brothel,  or  committing  forni-  State,  11  Ohio  State,  328  ;  United  States  v. 
cation,  were   (upon  a  second  conviction)  Hiler,  1  Morris,  330.    See  the  last  case  for 
made  felony  without  benefit  of  clergy.  But  an  interpretation  of  the  Iowa  statute, 
at  the  restoration,  when  men,  from  an  ab-  8  1  Alison  Crim.  Law,  563 ;  ante,  $  11, 
horrence  of  the  hypocrisy  of  the  late  times,  20, 22.  See  Morgan  v.  The  State,  1 1  Ala.  289. 
fell  into  a  contrary  extreme  of  licentious-  •  1  Bishop  Mar.  &  Div.  §  315. 
ness,  it  was  not  thought  proper  to  resume  10  Baker  v.  The  State,  30  Ala.  521. 
a  law  of  such  unfashionable  rigor.    And  1l  For  matter  relating  to  this  sub-title,  see 
these  offences  have  been  ever  since  left  to  Vol.  I.  §  39,  807,  947. 
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constituted  without  the  element  of  a  marriage.  In  some  of  the 
States  it  is  made  indictable  by  statutes  ; 1  and,  where  it  is,  there 
may  be  a  conviction  of  this  offence  on  an  indictment  for  adultery,2 
as  well  as  on  the  indictment  for  fornication  only. 


Open  Lewdness.9 

§  26  [18].  In  some  of  the  States/adultery,  fornication,  lewd- 
ness, or  whoredom,  when  open  and  notorious,  is  by  statute  indict- 
able, though  the  single  act  is  not  so,  or  punishable  more  severely 
than  the  single  act ;  and  then  the  party,  to  render  himself  liable, 
must  proceed  further  or  less  far,  according  to  the  words  of  the 
statute.4  Where  the  words  were,  "  shall  lewdly  and  lasciviously 
associate  and  cohabit  together,"  the  cohabitation  meant  was  held 
to  be,  not  merely  incontinence  in  a  single  instance,  but  a  dwelling 
or  living  together  by  the  parties ;  the  design  of  the  enactment 
being,  in  the  language  of  the  court, "  to  prevent  evil  and  indecent 
examples,  tending  to  corrupt  the  public  morals."  6 

§  27  [13  a].  Therefore,  also,  under  a  statute  like  the  one  last 
mentioned,  something  more  must  be  shown  than  mere  private 
incontinence,  continued  to  however  great  a  degree.6  But  the  Con- 
necticut court  has  held,  that,  under  a  statute  against  "  lascivious 
carriage,"  wanton  and  lascivious  acts  of  one  person  only,  practised 
toward  another  of  opposite  sex,  against  the  will  of  such  other,  may 
constitute  this  offence,  though  no  third  person  is  present.  Said 
the  judge :  "  It  is  evident  from  the  preamble  to  the  act,  and  the 
plain  import  of  the  expressions,  th^t  they  meant  to  include  and 
suppress  all  those  wanton  acts,  between  persons  of  different  sexes, 
flowing  from  the  exercise  of  lustful  passions,  which  are  grossly  in- 
decent and  unchaste,  and  which  are  not  otherwise  punishable  as 
crimes  against  chastity  and  public  decency."  7  In  Indiana  it  has 
been  laid  down,  that  any  single  instance  of  sexual  intercourse, 
between  a  married  female  and  a  male  not  her  husband,  is  whore- 

1  See  The  State  v.  Way,  6  Vt.  311  ;        *  See  the  chapters  on  the  Interpretation 

The  State   v.  Cox,  2  Taylor,  165 ;  Com-  of  Statutes  in  Vol.  I. 
mon  wealth  ».  Jones,  2  Grat.  555.  *  Commonwealths.  Calef,  10 Mass.  153; 

3  Respublica  v.  Roberts,  2  Dall.  124,  1  The  State  v.  Moore,  1  Swan,Tonn.  136. 
Yeates,  6  ;  The  State  v.  Co  well,  4  Ire.  231 ;        6  Commonwealth  v.  Catlin,  1  Mass.  8. 

The  State  v.  Hinton,  6  Ala.  864 ;  Vol.  I.  See,  however,  The  State  v.  Cagle,  2  Humph, 

i  807.  Otherwise  now  in  Alabama.  Smith-  414. 
erman  i>.  The  State,  27  Ala.  23.  *  Fowler  v.  The  State,  5  Day,  81,  84, 

*  For  matter  relating  to  this  sub-title,  see  opinion  by  Baldwin,  J. 
Vol.  I.  §  447,  1037  et  seq.,  1060  et  seq. 
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dom.1  And  the  Vermont  court  has  decided,  that,  where  a  man 
indecently  exposes  his  person  to  a  woman,  and  solicits  her  to 
have  sexual  intercourse  with  him,  and  persists  in  this  solicitation 
against  her  opposition  and  remonstrance,  his  conduct  amounts  to 
"  open  and  gross  lewdness  and  lascivious  behavior/'  within  the 
statute  of  this  State.3 

§  28  [14].  To  constitute  "living  together"  in  adultery  or  for- 
nication, something  more  than  mere  occasional  acts  of  private 
intercourse  is  required  ;  there  must  be  a  notoriety  to  the  conduct 
of  the  parties,  or  they  must  live  or  lodge,  at  times  at  least,  under 
the  same  roof,  or  something  must  be  done  of  the  sort8  But  it 
has  been  held,  that  a  married  man  who  visits  and  remains  with  a 
lewd  woman  one  night  in  every  week  for  seven  months,  at  her 
residence  half  a  mile  from  his  own,  commits  this  offence,  though 
he  does  not  otherwise  abandon  his  own  home  ; 4  also,  that  there  is 
no  legal  impossibility  in  the  complete  crime  being  committed  in  a 
single  day.6  A  statute  provided,  that  "  Every  person  who  shall 
live  in  open  and  notorious  adultery  or  fornication  shall  be  fined," 
Ac. ;  and  it  was  held,  that,  to  constitute  such  open  and  notorious 
acts,  there  must  be  a  living  together,  as  it  was  called,  in  distinc- 
tion from  occasional  instances  of  incontinence.6 

§  2^  [14].  We  have  already  seen,7  that  lewdness  may  be  so 
open  and  notorious  as  to  be  indictable  at  the  common  law,  as  a 
nuisance.  For  instance,  if  a  master'  causes  or  permits  his  slave 
to  pass  about  in  public  view  indecently  naked,  he  is  punishable  at 
the  common  law  for  the  offence  against  morality  and  decency ; 
and  an  express  command  by  him  to  the  slave  need  not  be  shown 
to  establish  in  proof  the  crime'.8 

General  Points. 

§  30  [16].  Attempts.  The  matter  of  solicitations  and  other  at- 
tempts to  commit  the  offences  mentioned  in  this  chapter  was 
sufficiently  discussed  in  the  preceding  volume.9 

1  Rodebangh  v.  Hollingsworth,  6  Irid.  7  Vol.  I.  f  947.    And  see  Grouse  v.  The 

889.  State,  16  Ark.  566. 

*  The  State  v.  Millard,  18  Vt.  574.  8  Britain  v.  The  State,  8  Hnmph.  208. 
8  Wright  v.  The  State,  8  Blackf.  385;  And  see  Vol.  I.  $  1060  et  seq. 

Searls  v.  People,  13  111.  597 ;  Collins  v.        9  Vol.  I.  $  689,  690,  947  I  Reg.  v.  Pjer- 

The  State,  14  Ala.  608.  son,  1   Salk.  382 ;   The  State  v.  Avery, 

*  Collins  v.  The  State,  14  Ala.  608.  7  Conn.  266;  Shannon  v.  Commonwealth, 

*  The  State  v.  Glaze,  9  Ala.  283.  2  Harris,  Fa.  226. 

*  The  State  v.  Gartrell,  14  Ind.  280. 
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§  31  [17].  Degree  of  the  offence.  Adultery,  in  Connecticut, 
is  felony ; 1  in  Pennsylvania 2  and  Vermont,8  it  is  misdemeanor. 
The  principles  on  which  this  question,  arising  under  the  statutes  of 
the  respective  States,  is  to  be  determined,  are  stated  in  the  pre- 
vious volume.4 

i  The  State  v.  Avery,  7  Conn.  266 ;  Vol.        s  The  State  v.  Cooper,  16  Vt.  551. 
I.  i  690,  947  and  note.  *  Vol.  I.  §  580-590. 

a  Vol.  I.  *  690. 
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CHAPTER    IV. 

AFFRAY.i 

§  32  [18].  An  affray  is  the  fighting  together  of  two  or  more 
persons,  either  by  mutual  consent  or  otherwise,  in  some  public 
place,  to  the  terror  of  the  people.2  "  An  assault  which  happens 
in  a  private  place,  out  of  the  hearing  or  seeing  of  any  except 
the  persons  concerned,  cannot  be  said  to  be  to  the  terror  of  the 
people,  and  is  thus  distinguished  from  an  affray ;  and  an  affray 
differs  also  from  a  riot  in  this,  that  three  persons  at  least  are 
necessary  to  constitute  a  riot,  whereas  two  persons  only  may  be 
guilty  of  an  affray."  8  So  there  may  be  an  affray  on  a  falling  out 
too  sudden  to  amount  to  a  riot.4  # 

§  33  [19].  As  to  the  place.  We  saw,  in  the  previous  volume,6 
what  is  the  meaning  of  the  words  "  public  place,"  as  used  in  the 
statutes  against  gaming  ;  and  we  may  infer,  that  these  words  have 
a  like  signification  in  the  common-law  definition  of  affray.  At 
any  rate,  the  indictment  must  charge  the  act  to  have  been  done 
in  some  locality  which  appears  to  have  been  public,  and  the  proof 
must  sustain  this  allegation.6  And  the  Alabama  court  held,  that 
tyro  persons  did  not  commit  an  affray,  when  they  fought  in  a  field 
together,  surrounded  by  a  forest,  and  one  mile  from  the  highway ; 
though  three  other  persons  were  casually  present.7 

§  34  [20].  As  to  the  fighting.  Mere  words  are  not  such  a 
fighting  as  constitutes  an  affray.8  And  if  one  by  insulting  lan- 
guage provokes  another  to  attack  him  in  a  public  place,  but  offers 
no  resistance  to  the  attack  when  made,  he  does  not  become  guilty 
of  this  offence.9     If  he  were  himself  ready  to  fight,  while  the 

1  See  tit.  Riot;  Rout.  *  Taylor  v.  The  State,  22  Ala.  15.    See 

2  Vol.  L  S  976.  Vol.  I.  S  540-543  ;  Sim  peon  v.  The  State, 
8  1  Gab.  Crim.  Law,  62.    And  see  1     5  Yerg.  856 ;  The  State  v.  Hoflin,  8  Humph. 

Hawk.  P.  C.  Curw.  Ed.  p.  487,  §  1.  84 ;  The  State  v.  Sumner,  5  Strob.  53. 

4  1  Hawk.  P.  C.  Curw.  Ed.  p.  514,  {  3 ;  8  1  Hawk.  P.  C.  Curw.  Ed.  p.  487,  {  2. 

1  Ross.  Crimes,  Orea.  Ed.  291.  •  O'Neill  v.  The  State,  16  Ala.  65.   And 

8  Vol.  I.  *  315.  see  1  Rubs.  Crimes,  Grea.  Ed.  292.    Yet 

6  The  State  v.  Sumner,  5  Strob.  53 ;  it  has  been  held,  that,  if  one  person  by 

The  State  v.  Heflin,  8  Humph.  84  ;  Train  such  abusive  language  toward  another  as  is 

&  Heard  Preced.  27.  calculated  and  intended  to  bring  on  a  fight, 
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other  gave  the  first  blow,  it  would  be  otherwise.1  In  a  Tennessee 
case,  the  majority  of  the  judges  apparently  laid  down  the  doc- 
trine, that  no  acts  creating  terror,  short  of  coming  to  blows,  are 
sufficient.2  "  But,"  says  Hawkins,  "  granting  that  no  bare  words, 
in  the  judgment  of  the  law,  carry  in  them  so  much  terror  as  to 
amount  to  an  affray,  yet  it  seems  certain,  that,  in  some  cases, 
there  may  be  an  affray  where  there  is  no  actual  violence ;  as, 
where  a  man  arms  himself  with  dangerous  and  unusual  weapons, 
in  such  a  manner  as  will  naturally  cause  a  terror  to  the  people, 
which  is  said  to  have  been  always  an  offence  at  .common  law,  and 
is  strictly  prohibited  by  many  statutes."  8  The  case  put  by  Haw- 
kins, to  illustrate  his  point,  seems  not  to  be  one  of  affray,  which 
requires  two  persons,  but  a  mere  indictable  breach  of  the  peace 
in  the  nature  of  a  public  nuisance,  which  may  even  be  committed 
by  a  single  individual.4  Still  it  conducts  us  to  the  better  doctrine ; 
namely,  that  actual  blows  are  not  necessary,  provided  the  com- 
batants, arming  themselves,  proceed  so  far  as  reasonably  to  excite 
terror  in  persons  who  may  witness  them.6  Perhaps  the  true  state- 
ment is,  that  what  is  done  must  sustain  the  same  relation  to  an 
actual  fighting  which  an  assault  does  to  a  battery.6 

§  35  [21].  The  terror \  .There  seems  to  be  required  no  other 
terror  actually  produced,  than  the  law  will  infer  from  the  fight- 
ing.7 The  proposition  may  be  stated  thus :  there  must  either  be 
a  terror  created,  or  one  in  some  sense  creatable  from  what  is  done. 

§  86  [22],  Aggravations.  An  affray,  like  an  assault,8  may  be 
aggravated  by  its  circumstances.  It  "  may  receive,"  says  Russell, 
"  an  aggravation  from  its  dangerous  tendency ;  as  where  persons 
coolly  and  deliberately  engage  in  a  duel,9  which  cannot  but  be 
attended  with  the  apparent  danger  of  murder,  and  is  not  only  an 
open  defiance  of  the  law,  but  carries  with  it  a  direct  contempt  of 
the  justice  of  the  nation,  putting  men  under  the  necessity  of 

induces  the  other  to    strike   him,  he  is  public  offence  to  the  terror  of  the  king's 

guilty  of  an  affray,  though  he  may  be  un-  subjects ;  and  is  an  English  word,  and  6o 

able  to  return  the  blow.    The  State  v.  called  because  it  affrignteth  and  maketh 

Perry,  5  Jones,  N.  C.  9.  men  afraid."     8  Inst.   158.     The  word, 

1  The  State  v.  Sumner,  5  Strob.  53.  however,  is  said  to  be  derived  from  the 

*  Simpson  v.  The.  State,  5  Yerg.  356.  French  effrayer,  to  terrify.    1  Rubs.  Crimes, 

See  The  State  v.  Allen,  4  Hawks,  856;  Grea.  Ed.  291. 

Cash  v.  The  State,  2  Tenn.  198.  7  The  State  v.  Sumner,  5  Strob.  53. 

■  1  Hawk.  P.  C.  Curw.  Ed.  p.  488,  $  4.  8  Post,  §  61-70. 

♦Vol.  I.  $  980;  post,  $  120.  9  It  is  evident  that  a  duel  would  not 

6  Hawkins  v.  The  State,  13  Ga.  322 ;  usually,  at  least  not  always,  be  an  affray. 

O'Neill  v.  The  State,  16  Ala.  65.  And  see  post,  tit.  Duelling. 
6  Lord  Coke   says:    "An  affray  is  a 
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righting  themselves.  And  an  affray  may  receive  an  aggravation 
from  the  persons  against  whom  it  is  committed ;  as  where  the 
officers  of  justice  are  violently  disturbed  in  the  due  execution 
of  their  office,  by  the  rescue  of  a  person  legally  arrested,  or  the 
bare  attempt  to  make  such  a  rescue ;  the  ministers  of  the  law 
being  under  its  more  immediate  protection.  And,  further,  an 
affray  may  receive  an  aggravation  from  the  place  in  which  it  is 
committed :  it  is  therefore  severely  punishable'  when  committed 
in  the  king's  courts,  or  even  in  the  palace-yard  near  those  courts ; 
and  it  is  highly  finable  when  made  in  the  presence  of  any  of  the 
king's  inferior  courts  of  justice.  And  upon  the  same  account, 
also,  affrays  in  a  church  or  church-yard  have  always  been 
esteemed  very  heinous  offences,  as  being  very  great  indignities  to 
the  Divine  Majesty,  to  whose  worship  and  service  such  places  are 
immediately  dedicated."1  When,  however,  the  act,  though  an 
affray,  amounts  also  to  some  higher  crime,  it  will  usually,  in  prac- 
tice, be  indicted  as  the  higher  crime.  If  it  constitutes  a  felony, 
perhaps  the  principles  already  explained 2  will  direct,  that  it  can 
be  proceeded  against  only  as  such ;  since  an  affray,  at  common 
law,  is  simply  a  misdemeanor. 

§  37.  Analogous  offences.  There  are  several  common-law  of- 
fences which  are  analogous,  in  a  greater  or  less  degree,  to  this 
common-law  nuisance  of  an  affray.  It  may  be  well  to  examine, 
in  this  connection,  such  titles  as  Carrying  Weapons,  Duelling, 
Riot,  Bout,  Unlawful  Assembly,  and  the  like.  So  there  are  stat- 
utes, in  some  of  the  States,  against  fighting  together,  by  two  or  - 
more  individuals,  in  pursuance  of  previous  appointment,  and  the 
like ;  creating  offences  differing,  perhaps,  in  a  greater  or  less  de- 
gree from  the  common-law  affray.8 

i 

1  1  Rase.  Crimes,  Grea.  Ed.  291,  292.  *  And  see   Commonwealth   v.  Welsh, 

f  Vol.  I.  i  823.  7  Gray,  324. 
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CHAPTER  V. 

ARSON  AND  OTHER  BURNINGS.* 

Sect.  38.  Introduction. 

39.  Ownership  or  Occupancy  of  the  House. 

40-42.  Means  and  Intent  of  the  Burning. 

48.  Statutory  Burnings. 

44-47.  Concluding  Points. 

§  38  [23].  Arson,  at  the  common  law,  is  the  malicious  burning 
of  another's  house;3  the  words  burning  and  house  being' under- 
stood in  a  somewhat  technical  sense.  What  is  a  burning,8  and 
what  a  house,4  within  this  definition,  are  questions  sufficiently 
considered  in  the  previous  volume.  There  remain  the  inquiries 
concerning,  I.  The  Ownership  or  Occupancy  of  the  House ; 
II.  The  Means  and  Intent  of  the  Burning.  After  discussing  these 
we   shall   consider,  III.   Statutory  Burnings;    IV.   Concluding 

Points. 

« 

I.    The    Ownership  or    Occupancy  of  the  House* 

§  39  [24].  We  have  already  seen,6  that  arson  is  an  offence 
against  the  security  of  the  habitation,  rather  than  the  property. 
When,  therefore,  we  say,  that  the  house  burned  must  be  another's, 
the  meaning  is,  that  it  must  be  another's  to  occupy.  Therefore  a 
man  cannot  commit  arson  of  his  own  house,  even  when  it  is  in- 
sured.6   Whether  a  mere  tenant  at  sufferance  can  be  guilty  of  it, 

1  See,  for  matter  under  this  title,  Vol.  I.  and  anciently  punished  with  death,  is  de- 

t  294,  806,  309,  325,  826,  894,  413,  417,  scribed  to  be  the  malicious  and  voluntary 

438,  512,  626,  688,  800,  958,  996,  1012.  burning  the  house  of  another."    2   East 

9  Vol.  I.  {  996.    There  do  not  appear  to  P.  C.  1015.    The  same,.  2  Ruse.  Crimes, 

be,  in  the  books,  any  serious  differences  Grea.  Ed.  548.    The  definition  in  the  text 

respecting  the  definition  of  arson.    Lord  differs  not  from  these  except  in  being,  in 

Coke  treats  of  this  offence  under  the  title  form,  more  compact ;  and  in  calling  to 

"  Burning  of  Houses,"  and  says :  "  Burn-  mind  the  truth,  that  the  words  burning  and 

in£  is  a  felony  at  the  common  law,  com-  house  are,  in  the  definition,  used  in  a  sense 

mined  by  any  that  maliciously  and  volun-  somewhat  technical, 

tarily,  in  the  night  or  day,  burnetii  the  *  Vol.  I.  $  325. 

house  of  another/'    3  Inst.  66.    Hawkins  *  Vol.  I.  {  306,  512. 

says :   "  Arson  is  a  felony  at  common  law,  *  Vol.  I.  \  1012. 

in  maliciously  and  voluntarily  burning  the  *  Rex  v.  Spalding,  1  Leach,  4th  ed.  218, 

house  of  another,  by  day  or  bv  night?'     I  2  East  P.  C.  1025 ;    Rex  v.  Roberts,  2 

Hawk.  P.  C.  Curw.  Ed.  p.  *137.    East :  East  P.  C.  1030.    And  see  Bloss  p.  Toby, 
"  Arson,  which  was  felony  at  common  law, 
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by  burning  the  premises,  is  perhaps  not  expressly  adjudicated, 
though  it  seems  he  cannot.1  A  man  cannot  commit  it  of  a  house 
in  which  he  has  a  lawful  claim  to  abide :  as  a  tenant  from  year  to 
year,  or  from  month  to  month,2  be  his  term  however  short ;  or 
under  an  agreement  for  a  lease  ;3  or  as  mortgagor  iu  possession, 
though  the  mortgage  divested  him  of  the  legal  title ; 4  or  other- 
wise. Neither  does  a  wife  become  guilty  of  this  offence  by  burn- 
ing her.  husband's  house.6  A  servant,  however,  who  merely  dwells 
within  the  building  while  the  legal  possession  remains  in  the  mas- 
ter, sustains  to  it  a  different  relation,  and  he  commits  the  offence 
when  he  burns  it.6  And  it  is  commonly  understood,  and  there  is 
little  doubt,  though  the  point  has  not  been  directly  decided,  that, 
if  a  person  maliciously  sets  fire  to  a  house  of  which  he  is  the  gen- 
eral owner,  but  which  is  lawfully  in  the  possession  of  another,  as 
tenant  or  otherwise,  it  is  arson.7  A  widow,  entitled  to  dower,  can- 
not claim  to  occupy  any  part  of  the  premises,  until  the  dower  is 
assigned  to  her ; 6  therefore  she  has  not  such  an  interest  therein  as 
frees  her  from  the  guilt  of  this  offence,  if  she  maliciously  burns  the 
house."  9 

II.    The  Means  and  Intent  of  the  Burning. 

§  40  [25].  Arson  belongs  not  to  that  class  of  offences,  spoken 
of  in  the  preceding  volume,10  which  require  a  specific  intent  to  do 
the  particular  thing,  in  distinction  from  general  malice.  There- 
fore if  one,  not  meaning  to  burn  a  house,  accidentally  burns  it 
while  endeavoring  to  do  some  other  wrong,  he  is  guilty  of  arson, 
provided  the  wrong  he  intends  is  of  sufficient  magnitude.11    But 

2  Pick.  320,  325.    In  New  York,  such  an  *  Rex  v.  Spalding,  1  Leach,  4th  ed.218; 

act  is  by  statute  anon  in  the  third  degree.  2  East  P.  C.  1025. 

People  v.  Henderson,  1  Parker,  560.  *  Rex  v.  March,  1  Moody,  182,  decided 

i  See  Sullivan  v.  The  State,  5  Stew,  on  Stat.  7  &  8  Geo.  4,  c.  30,  f  2. 

&P.  175;  Rex  v.  Spalding,  1  Leach,  4th  °  Rex  v.  Gowen,  2  East  P.  C.  1027,  1 

ed.  218,  2  East  P.  C.  1025  ;  People  p.  Van  Leach,  4th  ed.  246,  note. 

Blarcum,  2  Johns.   105,  where  the  court  _  7  Rex  v.  Harris,  2  East  P.  C.  1023, 1024, 
gaid 


enoi 

ual 

to  inquire  into  the  terms  on  which  he  held  5  B.  &  Ad.  27.   Commonwealth  v,  Erskine, 

it.    But  see  Ritchey  v.  The  State,  7  Blackf.  8  Grat.  624,  decided  under  a  statute,  may 

168 ;  2  East  P.  C.  1022.  perhaps  be  deemed  an  adjudication  of  the 

*  Rex  v.  Pedley,  1  Leach,  4th  ed.  242,  exact  point  in  the  text. 

Cald.  218,  2  East  P.  C.  1026  ;  McNeal  v.  *  Bolster  v.  Cushman,  34  Maine,  428. 

Woods,  3  Blackf.  485 ;  Holmes's  case,  Cro.  •  Rex  v.  Harris,  supra. 

Car.  376,  W.  Jones,  351 ;  1  Hawk.  P.  C  10  Vol.  L  $  896,  418,  427,  490. 

Curw.  Ed.  p.  136,  $  7,  10.  n  Vol.  L  \  4\\,  414,  417. 

8  Rex  v.  Breeme,  1  Leach,  4th  ed.  220, 
2  East,  P.  C.  1026. 
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because  arson  is  a  felony  at  the  common  law,  and  because  there  is 
at  the  common  law  no  low  degree  of  it,  such  as  manslaughter  in 
felonious,  homicide,  the  courts  have  required  a  greater  evil  in  the 
intent,  to  constitute  it  where  the  act  is  not  specifically  meant,  than 
is  necessary  to  constitute  most  other  crimes  of  this  class.1 

§  41  [26].  Thus,  although  mere  carelessness  is  Criminal,2  Lord 
Coke  has  said,  what  is  no  doubt  correct  as  a  general  proposition, 
that  a  burning  "  done  by  mischance  or  negligence  "  is  not  arson.* 
And  the  same  is  true  where  the  burning  results  accidentally  from 
the  intentional  commission  of  a  mere  civil  trespass.4  But  if,  to 
defraud  an  insurance  office,  a  man  sets  fire  to  his  own  house, 
whereby  his  neighbor's  is  burned,  he  is  guilty  of  arson  in  burning 
the  neighbor's ; 6  so  that  it  is  not  absolutely  necessary  the  intent 
should  be  to  commit  a  felony.  A  fortiori,  if  one,  intending  to 
burn  the  house  of  a  particular  person,  accidentally  burns  another's, 
he  commits  the  offence ; 6  as  doubtless  he  does  in  all  cases  where 
his  intent  is  to  do  an  act  which  is  a  felony.7  We  shall  find  it  dif- 
ficult, therefore,  to  assent  to  the  doctrine  of  two  American  cases, 
one  In  New  York 8  and  the  other  in  North  Carolina,9  that,  if  a 
prisoner  in  a  jail  sets  fire  to  it,  with  the  design  of  merely  burning 
a  hole  through  to  effect  his  escape,  and  not  of  burning  itdown  for 
that  purpose,  this  is  not  arson.10 

§  42  [27].  There  is  another  class  of  cases,  partaking  partly  of 
the  principle  laid  down  in  the  last  two  sections;  partly  of  the 
doctrine,  that,  as  a  question  of  proof,  a  man  is  presumed  to 
intend  the  natural  and  probable  consequences  of  his  own  volun- 
tary act.11  If,  therefore,  one  kindles  a  fire  in  a  stack,  situated  so 
that  it  is  likely  to  communicate,  and  communicates  in  fact,  to  an 
adjoining  building,  he  is  chargeable  with  burning  the  building.12 
And  for  a  still  stronger  reason,  if  he  applies  the  torch  to  his  own 


1  Vol.  L  §  417.  In  New  York,  a  statute  •  Rex  o.  Proberte,  2  East  P.  C.  1030, 

regulates  the  offence ;  and,  under  it,  there  1031 ;  Rex  v.  Isaacs,  2  East  P.  C.  1031. 

are  different  degrees.,  People  v.  Henderson,  6  3  Inst.  67. 

1  Parker,  560.  ^  Vol.  I.  §  417;  2  East  P.  C.  1019. 

a  Vol.  I.  §  389,  397,  400,  401.  8  People  v.  Cotteral,  18  Johns.  115. 

8  3  Inst.  67.    And  see  2  East  P.  C.  B  The  State  v.  Mitchell,  5  Ire.  350,  de- 

1019.    "By  statute  6  Anne,  c.  31,  §3,"  cided,  however,  under  a  statute,  which  pos- 

says  Mr.   East,  ib.,  "  any  servant,  nogli-  sibly  influenced  the  result, 

gently  setting  fire  to  a  house  or  outhouse,  10  And  see  Vol.  I.  §  417. 

shall,  on  conviction  before  two  justices  of  u  Vol.  I.  4  665,  666. 

the  peace,  forfeit  100/.  or  be  sent  to  the  w  Rex  v.  Cooper,  5  Car.  &  P.  535.    And 

house  of  correction  eighteen  months."  see  Reg.  v.  Price,  9  Car.  &  P.  729 ;  Reg.  v. 

4  2  East  P.  C.  1019 ;  Vol.  I.  §  417.  Fletcher,  2  Car.  &  K.  215. 
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house,  intending  to  burn  his  neighbor's  also,  and  the  neighbor's  is 
burned,  he  commits  this  offence.1 


III.    Statutory  Burnings. 

§  43  [28].  There  are,  in  the  several  States,  statutes  against  the 
burning  of  shops,  dwelling-houses,2  and  the  like  ;  but  the  common- 
law  rules  concerning  arson  are  the  guide,  ordinarily  alone#  suffi- 
cient, for  their  interpretation.8  Thus,  where  an  act  of  the 
Connecticut  legislature  provided  a  punishment  for  "  every  person 
who  shall  wilfully  burn,  being  the  property  of  another  y  any  ship 
or  other  vessel,  any  office,  store,  shop,"  &c,  the  court  decided, 
following  the  common-law  rule  concerning  arson,  that  a  mere 
special  property  in  the  person  alleged  to  be  the  owner  is  enough.4 


1  Holmes's  case,  Cro.  Car.  376,  W.Jones,  cision  in  People  v.  Henderson,  I    Parker, 

351;  Rex  v.  Pedley,  Cald.,  218,  2  East  560.    So  in  Ohio,  though  at  common  law  a 

P.  C.  1026;  Rex  v.  Scofield',  Cald.  397.  tenant  in  possession  cannot  commit  arson. 

9  Vol.  I.  $  306.  by  burning  the  building  which  he  occupies, 

8  Vol.  I.  S  188,  189,  272,  285.  yet  such  act  will  be  arson  as  defined  by  the 

4  The  State  v.  Lyon,  12   Conn.   487.  statute,  which  has  superseded  the  common 

Where  a  statute  provided, that  one  con-  law.     The  statute  is :  "If  any  person  shall 

victed  of  "wilfully  burning  an  inhabited  wilfully  and  maliciously  burn,  &c,  any 

dwelling "   shall   suffer  death ;  the  court,  dwelling-house,  &c.,  &c.,  every  person  so 

in    construirfg    it,   observed  :     "  By    the  offending  shall  be  deemed  guilty  of  arson." 

addition    of  the    wor/i    'inhabited/    the  It  will  be  remembered,  that  there  are  no 

legislature  evidently  intended  to  make  a  common-law  offences  in  Ohio.    Vol.  1. $  36. 

distinction  between  the  act  of  burning  a  Said  Sutliff,  J. :  "  Our  statute  against  the 

dwelling-house  when  persons  were  actually  burning  of  buildings  is  not  confined  to  the 

in  it    at  the  time,  and  burning  an  unin-  common-law  offence  of  arson,  or  felonious 

habited   dwelling-house ;   the  one  offence  burning.      It  seems  to  comprehend  that 

being  punishable  by  death,  and  the  other  kind  of  burning,  which,  at  common  law, 

by  imprisonment."    It  was  held,  however,  constituted  merely  a  high  misdemeanor, 

that  the  burning  need  only  be  the  common-  as  well  as  those  which  were  arson, or  felonies, 

law  burning,  it  not  being  necessary  that  the  at  common  law."    Allen  v.  The  State, 

entire  building  should  be  consumed.    Peo-  10   Ohio  State,  287,  302.    As  to   other 

1>le  v.  Butler,  16  Johns.  203,  204.  In  a  statutes,  see  The  State  v.  Mitchell,  5  Ire. 
ater  New  York  case,  where  the  offence  al-  350 ;  People  v.  Van  Blarcum,  2  Johns.  105; 
leged  was  arson  of  the  first  degree,  which,  People  v.  Cotteral,  18  Johns.  115;  Corn- 
by  the  statute,  "consists  in  setting  fire  to,  mon wealth  v.  Posey,  4  Call,  109;  Com- 
or  burning,  in  the  night-time,  a  dwelling-  monwealth  v.  Cumin,  7  Grat.  619;  Corn- 
house  in  which  there  shall  be  at  the  time  monwealth  v.  Erokine,  8  Grat.  624  ; 
some  human  being;  and  every  house,  Commonwealth  v.  Van  Shaack,  16  Mass. 
prison,  jail,  or  other  edifice,  which  shall  105 ;  Commonwealth  v.  Squire,  1  Met. 
nave  been  usually  occupied  by  persons  258;  The  8tate  v.  O'Brien,  2  Root,  516; 
lodging  therein  at  night,  shall  be  deemed  Jones  v.  Hungerford,  4  Gill  &  J.  402 ; 
a  dwelling-house  of  any  person  so  lodging  Wallace  v.  Young,  5  T.  B.  Monr.  1 55 ; 
therein  ;  it  was  held  by  the  majority  Rex  v.  Taylor,  1  Leach,  4th  ed.  49,  2  East 
of  the  court,  one  judge  dissenting,  that,  P.  C.  1020;  Rex  v.  Judd,  I  Leach,  4th  ed. 
contrary  to  the  common-law  rale,  a  man  484,  2  T.  R.  255,  2  East  P.  C.  1018;  Rex 
may  commit  this  offence  of  statutory  v.  March,  1  Moody,  182;  Rec.  v.  Clayton, 
arson  in  the  first  degree,  by  burning  his  1  Car.  &  K.  128;  Reg.  v.  Paice,  1  Car.  & 
own  house.  Shepherd  v.  People,  19  N.  Y.  K.  73;  The  State  v.  Taylor,  45  Maine, 
537,  540 ;  overruling  the  dictum  in  Peo-  322. 
pl6  v.  Gates,  15  Wend.  159,  and  the  de- 

▼oi-  n.  3  [  25  ] 


§  47  SPECIFIC  OFFENCES.  [BOOK  X. 

t 

IV.   Concluding  Points. 

§  44  [29].  The  degree  of  crime  and  the  punishment.  Arson 
is  a  common-law  felony ;  *  punishable,  therefore,  originally  with 
death.  •  But  it  is  now  dealt  with  more  mildly  in  most  of  the  States, 
as  the  reader  will  see  on  referring  to  the  statutes.2  The  other 
burnings  mentioned  are  of  such  degree  of  crime,  and  subject  to 
such  punishment,  as  the  legislative  act  creating  them  prescribes, 
except  where  there  is  a  general  provision  of  statutory  law  govern- 
ing the  subject.3 

§  45.  The  statutes  of  New  York  divide  arson  into  four  degrees  ; 
but  it  is  not  necessary  here  to  explain  the  distinctions  in  the  de- 
grees, at  large.  This  is  a  provision  of  the  kind,  which,  in  most 
of  the  States,  are  constantly  shifting.4 

§  46  [30].  Attempts.  According  to  principles  laid  down  in  the 
preceding  volume,6  an  attempt  to  commit  arson,  or  any  of  these 
statutory  burnings,  is  an  indictable  misdemeanor.0  Thus,  to 
solicit  another,  'or  especially  to  furnish  him  with  the  materials,  to 
perpetrate  such  an  offence,  though  the  one  soliciting  does  not 
intend  to  be  present,  and  the  offence  is  not  in  fact  committed, 
is  indictable  as  an  attempt.7  So  is  the  burning  of  one's  own 
house  with  the  intent  thereby  to  consume  another's,  though  the 
other's  house  be  not  in  fact  burned.8 

§  47  [31].  We  have  seen,9  that,  to  constitute  an  attempt,  strictly 
speaking,  there  must  be  the  intent  in  fact,  as  distinguished  from 

1  3  Inst.  66 ;  2  East  P.  C.  1015  ;  1  Hale  tact  with.    Peverelly  v.  People,  S  Parker, 

P.   C.   566,  570;  Sampson  v.  Common-  59. 
wealth,  5  Watts  &  S.  885.  8  Vol.  I.  §  187,  188,  513,  657  et  seq. 

8  See  Vol.  I.  $  580,  581,  714,  718.    As        c  1  Hale  P.  C.  5Q8;   Commonwealth  v. 

to  South  Carolina,  see  The  State  v.  Bosse,  Flynn,  3  Cush.  525 ;  Reg.  v.  Clayton,  1 

8  Rich.  276 ;  as  to  North  Carolina,  The  Car.  &  E.  128. 

State  v.  Seaborn,  4  Dev.  305;  as  to  Vir-        *  People  v.  Bash,  4  Hill,  N.  Y.  133. 

ginia,   Commonwealth  v.  Posey,  4  Call,  This  case  was,  indeed,  decided  under  the 

109  ;    as    to    the    District   of   Columbia,  statutory  provision,  found,  not  only  in  New 

United  States  v.  White,  5  Cranch,  C.  C.  York,  but  in  several  other  of  the  States,  that 

73 ;  as  to  Massachusetts, '  Commonwealth  "  every  person  who  shall  attempt  to  commit 

v.  Wyman,  12  Cush.  237.  an  offence  prohibited  by  law,  and  in  such 

8  See  Vol.  I.  9  578-588.  attempt  shall  do  any  act  towards  the  cora- 

4  See    the    proposed    Penal    Code    of  mission  of  such  offence,  but  shall  fail  in 

New  York,  reported  by  Field  and  others,  the  perpetration  thereof,  or  shall  be  pre- 

commissioners,    ▲.  d.   1864,  p.  191-193;  vented   or    intercepted   in   executing    the 

ante,  §  43,    note.      The   statute    provid-  same,  shall/'  &c. ;  —  yet  this  statute  is 

ing,  that  firing  a  building  not  the  sub-  itself  only  declaratory  of  the  common-law 

ject  of    arson    in    the    first  degree,    but  doctrine.     See  Vol.  I.  $   675  ;    Reg.  v. 

adjoining  to,  or  within  the  curtilage  of,  a  Clayton,  1  Car.  &  E.  128. 
dwelling-house,  shall  constitute  arson   in        8  Holmes's  case,  Cro.  Car.  376, W.  Jones, 

the   second  degree;    the  court  held,  that  351.  , 

the  word  adjoining  means  in  actual  con-        9  Vol.  I.  $  660-666. 
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a  mere  intent  in  law,  to  do  the  particular  thing.  But  the  books 
say,  that,  if  one,  to  the  terror  of  the  inhabitants,  burns  his  own 
house  contiguous  to  other  houses,  he  commits  thereby  an  indict- 
able misdemeanor.1  The  principle  on  which  this  conclusion  rests, 
probably  is,  that  the  act  of  burning  is  a  public  nuisance,  not  merely 
an  attempt  to  commij;  arson ;  though  the  like  conclusion  might, 
under  the  facts  of  some  cases,  be  sustained  on  the  latter,  as  well 
as  on  the  former,  ground.  When  the  act  is  viewed  as  a  nuisance, 
however,  there  is  no  necessity  that  the  person  should  really  mean 

to  burn  any  other  house  than  his  own. 

■  • 

i  2  East  P.  C.  1027  ;   Bex  v.  Proberts,  2  East  P.  C.  1030 ;    Bex  v.  Isaacs,  2  East 
P.C.  1031. 


ASSEMBLY  UNLAWFUL.    See  tit.  Unlawful  Assembly. 
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CHAPTER   VI. 


ASSAULT.* 

Sect.    48.  Introduction. 

49-^51.  The  Force  as  being  Physical. 

■   52.  The  Same  as  being  pat  irf  Motion. 

68-65.  The  Peril  or  Fear  it  creates. 

66,  57.  Effect  of  Consenting  to  the  Force. 

58-40.  The  Force  as  being  Unlawful. 

61-70.  Aggravations  of  the  Offence. 

71-78.  Concluding  Points. 

• 

§  48  [32].  An  assault  is  any  unlawful  physical  force,  which, 
being  partly  or  folly  put  in  motion,  creates  a  reasonable  appre- 
hension of  immediate  physical  injury    to  a  human  being : 2  as, 

1  For  matter  under  this  title,  see  Vol.  Wash.  C.  C.  435,  437.    "  An  assault  is  an 

I.  $  247,  492,  note,  505,  627,  667, 672,  767,  intentional  attempt,  by  violence,  to  do  an 

768,  772,  775,  784,  785,  807,  818,  823,492,  injury  to  the  person  of  another.    It  must 

921,  988,  989,  992.    See  this  volume,  tit.  be  intentional ;  for,  if  it  can  be  collected, 

Battery.  notwithstanding  appearances  to  the  con- 

1  1.  Vol.  I.  $  988.  Hawkins  defines  trary,  that  these  is  not  a  present  purpose 
thus:  "It  seems  that  an  assault  is  an  attempt,  to  do  an  injury,  there  is  no  assault  .  .  .  . 
or  offer,  with  force  and  violence,  to  do  a  And  it  must  also  amount  to  an  attempt ; 
corporal  hurt  to  another :  as,  by  striking  for  a  purpose  to  commit  violence,  however 
at  him  with  or  without  a  weapon ;  or  pre-  fully  indicated,  if  not  accompanied  by  an 
senting  a  gun  at  him  at  such  distance  to  effort  to  carry  it  into  immediate  execution, 
which  the  gun  will  carry;  or  pointing  a  falls  short  of  an  actual  assault."  Gaston, 
pitchfork  at  him,  standing  within  the  reach  J.,  in  The  State  v.  Davis,  1  Ire.  125,  127. 
of  it ;  or  by  holding  up  one's  fist  at  him ;  And  the  learned  judge  goes  on  to  say : 
or  by  any  other  such  like  act,  done  in  an  "  It  is  difficult  in  practice  to  draw  the  pre- 
angrv,  threatening  manner."  1  Hawk.  P.  cise  line  which  separates  violence  menaced 
C.  Curw.  Ed.  p.  110,  $  1.  This  definition  from  violence  begun  to  be  executed ;  for, 
has  been  generally  followed  by  later  writers,  until  the  execution  of  it  is  begun,  there  can 
See  also  Johnson  v,  Tompkins,  Bald.  571,  be  no  assault.  We  think,  however,  that, 
600;  The  State  v.  Malcolm,  8  Iowa,  413.  where  an  unequivocal  purpose  of  violence 
In  an  Alabama  case,  Stone,  J.,  said  :  is  accompanied  by  an  act,  which,  if  not 
"  An  assault  is  an  attempt,  or  offer,  to  do  stopped  or  diverted,  will  be  followed  by 
another  personal  violence,  without  actually  personal  injury,  the  execution  of  the  par- 
accomplishing  it.  A  menace  is  not  an  pose  is  then  begun,  and  the  battery  is 
assault;  neither  is  a  conditional  offer  of  attempted"  p.  127. 
violence.  There  must  be  a  present  in  ten-  2.  If  it  were  competent  for  a  text-writer 
tion  to  strike."  Johnson  v.  The  State,  to  give  new  shape  to  the  Iawj^I  should, 
35  Ala.  363,  365.  We  have  likewise  the  after  defining  a  battery,  say :  An  assault  is 
following :  "  The  definition  of  an  assault  any  indictable  attempt  to  commit  a  battery. 
is  an  oner  or  attempt  by  force  to  do  a  We  could  then  resort  to  the  doctrine  of 
corporal  injury  to  another  ;  as,  if  one  attempt,  as  defined  in  our  previous  volume, 
person  strike  at  another  with  his  hands,  or  for  the  settlement  of  undecided  points  re- 
with  a  stick,  and  misses  him ;  for,  if  the  specting  assault.  If  this  definition  were 
other  be  stricken,  it  is  a  battery,  which  adopted,  it  would  not  make  anything  in- 
is  an  oflence  of  a  higher  grade."  Wash-  dictable  which  is  not  so  now ;  but  it  would 
ington,  J.,  in  United  States  v.  Hand,  2  probably  bring   within    the   title   assault 
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raising  a  cane  to  strike  him ;  pointing,  in  a  threatening  manner, 
a  loaded  gun  at  him ;  and  the  like.  This  will  be  better  seen  on 
considering  the  following  points  in  their  order :  I.  The  Force  as 
being  Physical ;  II.  The  Force  as  being  put  in  Motion ;  III.  The 
Peril  or  Fear  it  creates ;  IV.  The  Effect  of  Consenting  to  the 
Force;  V.  The  Force  as  being  Unlawful;  VI.  Aggravations  of 
the  Offence ;  VII.  Concluding  Points. 


I.  The  Farce  as  being  Physical. 

49  [33].  In  the  first  place,  the  force  must  be  physical.  There- 
fore, "  notwithstanding  the  many  ancient  opinions  to  the  contrary, 
it  seems  agreed  at  this  day,  that  no  words  whatsoever  can  amount 
to  an  assault." l  Yet  words  may  explain  and  give  character  to 
physical  acts  ; 2  and  may  so  combine  with  circumstances  as  to 
make  that  an  assault,  which,  without  the  words,  would  not  be 
such.  Thus,  to  constitute  an  arrest,  the  party  arrested  need  not 
be  touched  by  the  officer,8  it  being  sufficient  if  he  is  commanded 
to  give  himself  up,  and  does  so  ;  consequently  there  may  likewise 
be  a  false  imprisonment,  which  offence  is  understood  to  include  in 
law  an  assault,4  without  direct  physical  contact.    Such  is  the  doo- 

some  acts,  which,  though  now  punishable  and  the  hurt  which  he  reeeiveth  thereby ; 

by  the  criminal  law,  have   not   hitherto  and  the  king  also  shall  have  a  fine  of  the 

been  known  by  this  name.    The  New  York  offender,  for  that  the  menace  was  of  life 

commissioners,    in   their  proposed   Penal  and  member,  and  suggested  to  be  done  vi  et 

Code,  give  a  definition  which  comes  very  armis,  and  so  tended  to  the  breach  of  the 

near  the  one  which  I  thus  recommend.    It  peace.    Bat  if  it  be  such  a  menace  as  doth 

is  as  follows:  "An.  assault  is  any  wilful  not  tend  to  the  breach  of  the  peace,  then 

and  unlawful  attempt  or  offer,  with  force  the  law  is  otherwise ;  for  then  the  party 

or  violence,  to  do  a  corporal  hurt  to  an-  menaced  shall  neither  have  an  action  of 

other."    Draft  of  a  Penal  Code,  p.  105.  trespass  or  other  remedy  against  the  men- 

3.  But  a  text-writer  must  look  to  the  acer,  neither  shall  the  king  have  a  fine  of 

law  as  adjudged,  and  define  what  he  thus    him As  menace  in  words  is  ac- 

finds  to  exist  there.  In  this  view,  I  am  an-  counted  in  many  cases  to  be  a  mean  of  the 
able  to  frame  a  more  satisfactory  definition  breach  of  the  peace,  and  so  punishable  by 
than  the  one  which  I  have  presented  in  the  the  laws  of  the  realm ;  so  menace  by 
text.  The  definitions  quoted  in  this  note  deeds,  by  behavior,  gesture,  wearing  of 
from  other  sources  are  not  so  objectionable  armor,  or  unusual  and  extraordinary  nom- 
as the  old  definitions  which  we  have  under  ber  of  servants  or  attendants,  is  accounted 
some  other  titles  of  the  law,  but  I  think  to  be  in  affray  and  fear  of  the  people,  a 
they  are  all  susceptible  of  improvement ;  mean  of  the  breach  of  the  peace,  and  so 
though  there  are  few  things  in  the  law  punishable."  Pulton  de  Pace,  ed.  of  1615, 
harder  to  define  than  assault.  S  6.  4. 

i  1  Hawk.  P.  C.  Curw.  Ed.  p.  1 10,  f  1.  a  The  State  v.  Crow,  1  Ire.  375 ;  Com- 

Pulton,  who  wrote  more  than  two  hundred  monwealth  v.  Eyre,  1  S.  &  R.  347. 

Tears  ago, said:  "He  that  is  wronged  in  8  Gold  v.  Bissell,  1  Wend.  210,  215; 

his  own  person,  his  servants,  or  tenants,  by  United  States  v.  Benner,  Bald.  234. 

the  menace  of  another,  whereby  he  suffer-  *  1  Rubs.  Crimes,  Grea.  Ed.  753  ;  1  (fob. 

eth  loss,  shall  have  his  action  of  trespass  Crim.  Law,  82. 
against  the  offender  for  the  said  menace 

»•  •  .    [»] 
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trine  in  the  civil  suit  for  false  imprisonment,1  and  doubtless  in  the 
criminal  also.2  'Indeed,  in  a  criminal  case  for  false  imprisonment, 
in  which  the  defendant  was  not  an  officer,  the  Tennessee  court 
held,  that  the  physical  touch  is  not  requisite  to  the  assault ;  and 
suffered  to  remain  unreversed  a  conviction  against  hjm  for  detain- 
ing the  prosecutor  on  board  the  defendant's  ferry-boat,  by  words 
and  threats  alone,  for  the  purpose  of  compelling  payment  of  toll 
not  due.8  But  to  stand  passively,  like  an  inanimate  object,  tod  thus 
obstruct  the  going  of  another  into  a  room  which  he  has  no  right  to 
enter,  does  not,  as  observed  by  Lord  Denman,  C.  J.,  in  a  recent 
English  case,  constitute  an  assault.4  Yet,  in  a  Tennessee  case,  a 
defendant  was  held  to  have  committed  an  assault  who,  being 
armed  with  an  open  knife  in  his  hand,  and  being  within  striking 
distance  of  a  man,  stopped  him  in  the  public  way,  and  threatened 
him  till  he  delivered  up  a  marriage  license  demanded.6 

§  50  [34].  If,  however,  there  is  actual  physical  force,  the  par- 
ticular kind  of  force  is  immaterial.6  Thus,  not  only  is  the  raising 
of  the  hand  or  a  weapon  to  strike,  which  is  a  common  illustra- 
tion, an  assault ;  but  so  is  also  the  pointing  of  a  gun  or  pistol  at 
the  person  within  shooting  distance  ; 7  the  reckless  riding  of  a  horse 
so  near  him  as  to  create  a  reasonable  apprehension  of  personal 
danger  ; 8  the  cutting  off  of  the  hair  of  a  female  pauper  in  a  poor- 
house  by  force  and  against  her  will ; 9  the  taking  of  indecent  liber- 
ties with  a  woman  ; 10  recklessly  whipping  a  pony,  it  has  Been  held 
in  Scotland,  so  as  to  make  the  animal  run  away  with  its  rider,  and 
throw  him,  or  fall  with  him ;  n  or  perhaps  the  putting  of  a  deleteri- 
ous drug  into  the  drink  of  another,  if  he  actually  takes  it  to  his 
injury,12  —  in  some  of  which  illustrations  the  thing  done  includes 


1  Pike  v.  Hanson,  9  N.  H.  491 ;  Homer  Car.  &  P.  626  ;  Morrison's  case,  1  Broun, 

r.  Battyn,  Buller's  N.  P.  62 ;  2  Kent  Com.  894. 

26 ;  Bird  v.  Jones,  7  Q.  B.  742.  *  The  State  v.  Sims,  3  Strob.  137  ;  Mor- 

*  Vol.  I.  {  997-1001, 1020.    And  see  1  ton  v.  Shoppee,  3  Car.  &  P.  373 ;  People  v. 
Buss.  Crimes,  Grea.   Ed.  754 ;  Long    v.  Lee,  I  Wheeler  Crim.  Cas.  364. 
Rogers,  17  Ala.  540.  •  Ford  v.  Skinner,  4  Car.  &  P.  239. 

8  Smith  v.  The  State,   7  Humph.  48.  10  Rex  v.  Nichol,  Russ.  &  Ry.  130. 

And  see  The  State  v.  Rollins,  8  N.  H.  550.  u  Keay's  case,  1  Swinton,  543.   And  see 

Bird  v.  Jones,  7  Q.  B.  742.  Dodwell  v.  Berford,  1  Mod.  24  ;  Anony- 

4  Inness  v.  Wylie,  1  Car.  &  E.  257.  moos,  W.  Jones,  444 ;  Green  v.  Goddard, 

*  Bloomer  v.  The  State,  3  Sneed,  66.  2  Salk.  641. 

Bee  also  The  State  v.  Taylor,  3  Sneed,  w  So  held  by  Serg.  Arabin,  after  consult- 

662;    The    State    v.   Benedict,    11    Vt.  ing  with  the  Recorder,  in  Reg.  v.  Button, 

636.  S   Car.  &  P.  660;  but  the  doctrine   was 

0  See  Vol.  I.  $  988,  992.  afterward  overruled,  at  nisi  prius,  in  Reg. 

7  Genner  v.  Sparks,  6  Mod.  173;  Anony-  v.  Walkden,  1   Cox   C.  C.  282;  Reg.  v. 

mous,  1   Vent.  256 ;  Blake  v.  Barnard,  9  Dilworth,  2  Moody  &  R.  531 ;  and  Reg.  v. 
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also  a  battery.1  And  u  there  may  be  an  assault  by  encouraging  a 
dog  to  bite  ;  by  riding  over  a  person  with  a  horse ;  or  by  wilfully 
and  violently  driving  a  cart,  <&c,  against  the  carriage  of  another 
person,  and  thereby  causing  bodily  injury  to  the  persons  travelling 
in  it."  ? 

§51  [35].  While  it  is  indictable  simply  to  neglect  or  refuse 
to  provide  food  and  clothing  for  one,  in  pursuance  of  a  legal 
duty,  whereby  he  suffers  injury,8  this  is  perhaps  not  a  technical 
assault  in  law.  But  an  assault  appears  to  be  committed,  where 
the  party  so  exposes  such  one  to  the  inclemency  of  the  weather, 
as,  for  instance,  so  abandons  a  child  whom  he  is  under  legal  obli- 
gation to  maintain,  that  injurious  consequences  follow.4  The 
Scotch  doctrine,  contrary  to  the  English,  seems  not  to  require  any 
actual  evil  consequences  following.5 


II.   The  Force  as  being  put  in  Motion. 

§  52  [36].  In  the  next  place,  there  is  no  assault  unless  the 
physical  force  is  actually  put  in  motion ;  neither  is  there  an 
assault  unless  the  force  proceeds  so  far  as  to  render  the  peril  im- 
minent and  immediate.6  There  must  be  "  violence  begun  to  be 
executed,"  in  distinction  from  violence  menaced.7  Yet  where 
one  rushes  upon  his  adversary  to  strike,  though  not  near  enough 
for  the  blow  to  take  effect,  he  commits  the  offence  ;  provided  he  is 
sufficiently  near  to  create  in  a  person  of  ordinary  firmness  a  fear 

• 

Hanson,  2  Car.  &  K.  912.    See  also  Edsall  *  Vol.  I.  f  995  ;  Rex  v.  Friend,  1  Rues, 

v.  Russell,  6  Jar.  996,  999.    On  principle,  Crimes,  Grea.  Ed.  46,  Russ.  &  Ry.  20  ; 

where,  under  the  circumstances  mentioned  Reg.  v.  Fhillpot,  20  Eng.  L  &  Eq.  591  ; 

in  these  cases,  the  intent  and  the  act  are  to-  Reg.  v.  Hogan,  2  Den.  C.  C  277,  5  Eng. 

gether  sufficiently  evil  in  degree  for  the  L.  &  Eq.  553.    And  see  Reg.  v.  Troy,  1 

criminal  law  to  notice,  see  Vol.  I.  $  684,  Crawf.  &  Dix  C.  C.  556 ;  Reg.  v.  Pelham, 

no  good  reason  appears  why  the  offence  8  Q.  B.  959.    And  see,  as  to  the  neglect  of 

should  not  be  deemed  an  assault,  and  also  an  overseer  to  provide  for  a  panper,  Rex  v. 

a  battery.  Warren,  Russ.  &  Ry.  48,  note ;   Rex  v. 

1  In  a  civil  action  it  has  been  held,  that  Meredith,  Russ.  &  Ry.  46 ;  Rex  v.  Booth, 

trespass  lies  for  an  injury  sustained  by  flr-  Russ.  &  Ry.  47,  note, 

iog  a  gun  and  thereby  frightening  the  plain-  4  Rex  v.  Ridley,  1  Russ.  Crimes,  Grea. 

tiff's  horse,  if  the  defendant  had  reasonable  Ed.  752,  2  Camp.  650,  653.     And  see 

ground  to  believe  the  firing  would  produce  Reg.  v.  Mulroy,  3  Crawf.  &  Dix  C.  C.  318 ; 

the  fright.     Cole  v.  Fisher,  11  Mass.  137.  Reg.  v.  Renshaw,  20  Eng.  L.  &  Eq.   593, 

*  1  Ross.  Crimes,  Grea.  Ed.  751,  citing  2  Cdx  C.  C.  285,  11  Jur.  615. 

Crown   Circ.  Comp.  82;   3   Chit.  Crim.  *  1  Alison  Crim.  Law,  162.  And  see  on 

Law,  823,  825 ;  2  Stark  Crim.  Fl.  388, 389,  this  point,  Reg.  v.  March,  1  Car.  &  K.  496. 

2d  ed.  406  et  seq.    Torture,  to  extort  con-  fl  Vol.  I.  §  988. 

fessions,  is  indictable  at  the  common  law, —  7  Gaston,  J.,  in  The    State    v.  Davis, 

doubtless  as  an  assault,  though  it  may  in-  1  Ire.  125. 
elude  also  a  false  imprisonment.  The  State 
p.  Hobbs,  2  Tyler,  380. 
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of  immediate  violence,  unless  the  threatened  one  strikes  in  self-de- 
fence.1 And  a  man  who  was  advancing  with  clenched  fist  to  beat 
another,  but  was  stopped,  by  persons  present,  a  second  or  two 
before  he  got  within  reach,  was  held,  by  Tindal,  G.  J.,  to  have 
committed  an  assault.8 


m.   The  Peril  or  Fear. 

§  53  [37] .  There  is  no  need  for  the  party  assailed  to  be  put  in 
actual  peril,  if  only  a  well-founded  apprehension  is  created.  For 
his  suffering  is  the  same  in  the  one  case  as  in  the  other,  and  the 
breach  of  the  public  peace  is  the  same.8  Therefore,  if,  within 
shooting  distance,  one  menacingly  points  at  another  with,  a  gun, 
apparently  loaded,  not  loaded  in  fadfc,  he  commits  an  assault  the 
same  as  if  it  were  loaded.  There  must  in  such  a  case  be  some 
power  actual  or  apparent,  of  doing  bodily  harm ;  but  apparent 
power  is  sufficient.4  In  the  instances  we  are  referring  to,  the  per- 
son assaulted  is  really  put  in  fear.  So  in  a  Scotch  case  it  was 
said :  "  The  presenting  of  a  pistol,  even  if  it  were  not  loaded,  pro- 
vided the  party  at  whom  it  was  presented  supposed  it  to  be 
loaded,  was  undoubtedly  in  law  an  assault."  6 

§  54  [38] .  On  the  other  hand,  suppose  there  is  no  fear  pro- 
duced, still,  if  an  injury  is  inflicted,  it  is  sufficient.  Thus,  where, 
in  England,  a  woman  was  delivered  of  a  child  at  the  house  of  the 
defendants,  who  told  her  they  would  take  it  to  an  institution  to  be 
nursed,  instead  of  whioh  they  put  it  in  a  bag  and  hung  it  on  some 
park-palings  at  the  side  of  a  foot-path,  and  there  left  it,  —  Tindal, 
C.  J.,  ruled,  that  they  were  guilty  of  assaulting  the  child ;  though, 
plainly,  it  could  have  no  knowledge  of  what  was  done.6  In  this 
instance,  however,  the  violence  went  so  far  as  to  amount  to  a  bat- 
tery, which  always  includes  an  assault.7  And  we  may  doubt, 
whether,  if  there  is  neither  any  person  put  in  fear,  nor  any  injury 
done ;  if  the  transaction  is  a  mere  private  one,  and  nqt  in  any 


1  The  State  v.  Davis,  supra.  perhaps  Vaughan  v.  The  State,  S  Sm.  &M. 

8  Stephen  v.  Myers,  4  Car.  &  P.  349.  553  ;   Shaw   v.  The  State,   18  Ala.  547. 

And  see  Morton  v.  Shoppee,  3  Car.  &  F.  Quere,  The  State  v.  Cherry,  11  Ire.  475. 

373.  And  see  The  State  v.  Sims,  3  Strob.  137  ; 

8  See  Vol.  I.  $  988.  The  State  v.  Crow,  1  Ire.  375 ;  The  State  v. 

*  Beach  v.  Hancock,  7  Fost.  N.  H.  223  ;  Blackwell,  9  Ala.  79  ;  Vol.  I.  §  668-677. 

The  State  v.  Smith,  2  Humph.  457 ;  Reg.  *  Morrison's  case,  1  Broun,  394,  395. 

v.  St.  George,  9  Car.  &  P.  483.     Contra,  6  Reg.  v.  March,  1  Car.  &  K.  496. 

Blake  v.  Barnard,  9  Car.  &  P.  626  ;  and  T  Vol.  I.  $  988;  post,  f  72. 
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public  place ;  the  act,  however  adapted  in  its  nature  to  produce 
harm,  can  constitute  an  assault ,'  since  there  has  been  created  nei- 
ther personal  suffering  nor  a  breach  of  the  public  peace.1  But  on 
this  point  we  have  probably  no  direct  adjudications  ;  and,  opposed 
to  the  view  suggested,  there  is  some  ground  of  principle  for  looking 
at  the  act  in  the  light,  at  least,  of  an  indictable  attempt  to  commit 
a  battery.2 

§  55  [39].  If  a  man  does  what  would  ordinarily  amount  to  an 
assault,  but  accompanies  the  doing  with  words  which  show  he  has 
no  intention  of  inflicting  a  battery,  and  there  is  no  real  or  apparent 
danger,3 — as,  if  he  shakes  his  whip  over  one  and  says,  *4  Were 
you  not  an  old  man,  I  would  knock  you  down ; 4  or  lays  his  hand 
on  his  sword,  saying,  "  If  it  were  not  assize  time,  I  would  not  take 
Buch  language  from  you,"6 — he  does  not  become  chargeable 
with  this  offence.  Where,  however,  a  person  within  striking  dis- 
tance raised  a  weapon,  and  told  another  to  do  a  particular  thing, 
and  then  he  would  not  strike,  which  thing  being  done  no  blow  was 
given,  the  assault  was  held  to  be  complete.6  The  same  was  ruled, 
where  the  defendant  doubled  up  his  fist  at  another  and  said,  "  If 
you  say  so  again,  I  will  knock  you  down." 7  For  generally  there 
is  an  assault  only  when  there  is  a  real  or  apparent  attempt  to  do 
personal  violence.8 

IV.    The  Effect  of  Consenting  to  the   Force. 

§  56  [40].  We  saw,  in  the  previous  volume,  that,  if  one  con- 
sents to  be  beaten,  the  person  who  inflicts  the  battery  is  not  ordi- 
narily chargeable  with  an  offence ;  the  limit  to  this  doctrine  being, 
that  the  beating  must  be  one  to  which  the  party  has  the  right  to 
consent.9  No  concurrence  of  wills  can  justify  a  public  tumult  and 
alarm ;  therefore  persons  who  voluntarily  engage  in  a  prize-fight, 
and  their  abettors,  are  all  guilty  of  assault.10 

1  See,  as  confirming  this  view,  the  doc-  see  Read  v.  Coker,  24  Eng.  L.  &•  Eq. 

trine  stated  ante,  $  51,  of  the  exposure  of  SIS. 

infants,  &c.,  where  no  injury  has  come  to  7  United  States  v.  Myers,  I  Cranch  C.  C. 

them.  310.    s.  p.  United  States  v.  Richardson, 

a  See  ante,  $  48,  note,  post,  §  78 ;  Vol.  L  5  Cranch  C.  C.  348. 

i  668-677.  8  The  State  v.  Blackwell,  9  Ala.  79. 

8  Blake  v,  Barnard,  9  Car.  &  F.  626.  •  Vol.  I.  f  368-370  and  note.    And  see 

4  The  State  o.  Crow,  I  Ire.  875 ;  Com-  Pillow  v.  Bushnell,  5  Barb.  156. 

monwealth  v.  Eyre,  1  8.  &  R.  347.  >°  Rex  v.  Perkins,  4  Car.  &P.  587.  And 

*  Tnberrille  v.  Savage,  1  Mod.  3,  2Keb.  see  Rex  v.  Billingham,  2  Car.  &  P.  234 ; 

545;  1  Rnss.  Crimes,  Grea.  Ed.  750.  Reg.  v.  Brown,  Car.  &  M.  314.    Bnt  see 

6  The  State  v.  Morgan,  3  Ire.  186.  And  Duncan  v.  Commonwealth,  6  Dana,  295. 
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§  57  [41].  We  saw,  also,  that  consent  obtained  by  fraud,  or 
other  overpowering  of  the  will  of  the  injured  one,  does. not  avail 
the  other.1  And  slight  facts  are  in  some  circumstances  sufficient 
to  show  the  will  to  have  been  overpowered.  Thus,  if  a  school- 
master takes  indecent  liberties  with  a  female  pupil  who  does  not 
resist,  her  tender  years  and  relative  subjection  to  him  may  justify 
a  jury,  heeding  her  testimony  that  what  was  done  was  really 
against  her  wishes,  in  pronouncing  him  guilty.2  Likewise,  where 
a  medical  practitioner  had  a  sexual  connection  with  a  girl  of  four- 
teen, his  patient,  who  forbore  resistance  under  the  belief  that  he 
was  treating  her  medically,  as  he  represented  himself  to  be,  the 
English  judges  held  him  guilty  of  an  assault.  And  Wilde,  C.  J., 
said,  it  was  properly  not  left  to  the  jury  to  find,  whether  he  really 
believed  he  was  curing  her ;  for  "  the  notion,  that  a  medical  man 
may  lawfully  adopt  such  a  mode  of  treatment,  is  not  to  be  tolerated 
in  a  court  of  justice.'? 8  But  where,  no  such  relationship  existing, 
a  girl  nine  years  old  consented,  according  to  the  finding  of  the 
jury,  to  sexual  commerce  with  some  boys,  "  from  her  tender  age 
not  knowing  what  she  was  about,"  the  court  refused  to  sustain  a 
conviction  of  the  boys  for  assault.4 

V.   The  Force  as  being  Unlawful. 

§  58  [42].  Finally ;  the  force  must  be  unlawful.  Any  violence, 
therefore,  which,  from  the  relations  of  the  parties  or  otherwise, 
one  has  the  right  to  inflict  on  the  other,  —  as,  in  the  exercise  of 
discipline  in  the  naval  and  merchant  services ; 6  in  the  defeAce  of 
oue's  person  or  property ; 6  in  the  making  of  arrests,  by  those  law- 

1  Vol.  I.  §  370.  Hannen  v.  Edes,  15  Mass.  347 ;  Broughton 

*  Rex  v.  Nichol,  Ruse.  &  Ry.  130;  1  v.  Jackson,  11  Eng.  L.  &  Eq.  386;  Brown 
Bennett  &  Heard,  Lead.  Caa.  513,  and  see  v.  Howard,  14  Johns.  119;  Sampson  v. 
the  note  of  Mr.  Heard.  Smith,  IS  Mass.  365.    The  U.  S.  Stat. 

8  Reg.  v.  Case,  1  Eng.  L.  &  Eq.   544,  Sept.  28, 1850,  provides,  "  That  flogging  in 

Temp.  &  M.  318, 1  Den.  C.  C.  580, 4  New  the  navy  and  on  board  vessels  of  commerce 

Sess.  Cas.  347,  14  Jar.  489.    See  also,  as  be,  and  the  same  is  hereby,  abolished  from 

to  the  relation  of  physician  and  patient,  and  after  the  passage  of  this  act."    9  U.  S. 

Rex  v.  Rosinski,   1  Moody,  19;  Keg.  v.  Stats,  at  Large,  515. 

Ellis,  2  Car.  &  E.  470.  °  The  State  v.  Briggs,  3  Ire.  857  ;  Rex 

*  Reg.  v.  Read,  1  Den.  C.  C.  877,  2  v.  Milton,  Moody  &  M.  107  ;  Rex  v.  Mit- 
Car.  &  K.  957,  Temp.  &  M.  52,  3  New  ton,  3  Car.  &  P.  81 ;  The  State  v.  Elliot, 
Sess.  Cas.  405, 13  Jar.  68.  And  see  Reg.  11  N.  H.  540;  The  State  v.  Gibson,  10  Ire. 
v.  Martin,  9  Car.  &  P.  213,  2  Moody,  123.  214;  The  State  v.  Qnin,  3  Brev.  515; 
As  to  kidnapping  a  child  nnder  ten  years  Commonwealth  v.  Clark,  2  Met  23 ;  Yoes 
of  age,  see  The  State  v.  Rollins,  8  N.  H.  v.  The  State,  4  Eng.  42  ;  Mcllvoy  v. 
550.  Cockran,  2  A.  K.  Mar,  271,  274 ;  Robin- 

*  Wilkes  v.  Dineman,  7  How.  U.  S.  89 ;  son  v.  Hawkins,  4  T.    B.  Monr.   134; 
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fully  empowered,  and  in  the  detaining  of  persons  arrested ; l  in 
taking  possession,  by  bail,  of  those  under  bail ; 2  in  the  exclusion 
or  removal,  by  the  conductor  of  a  railway  train,  of  a  person  he 
has  a  right  under  the  circumstances  to  exclude  or  remove ; 8  in 
resisting  an  unlawful  arrest,4  —  is  not  deemed  an  assault.5  This 
proposition  assumes,  that  the  person  goes  no  further  in  the  use  of 
force  than  the  law  allows ;  for  when  one,  who,  for  instance,  has 
the  right  to  inflict  physical  chastisement  on  another  under  him, 
proceeds  with  it  to  an  illegal  extent,  he  becomes  guilty  of  an 
assault.6  And,  generally,  where  the  force  is  authorized,  it  must 
not  exceed  what  is  necessary,  else  the  excess  will  be  criminal.7 

§  59  [43].  On  the  other  hand,  if  by  personal  violence  a  man 
undertakes  a  defence  he  has  no  right  to  make,  of  himself  or  prop- 
erty,8—  as  where  he  resists  a  lawful  arrest,9  or  prevents  a  co-tenant 
from  going  upon  the  common  estate,10 — he  commits  an  assault. 

§  60  [44] .  Mere  words  from  one  will  not  justify  a  physical 
attack  upon  him  ;u  and,  a  fortiori,  will  not  the  fact  of  his  charao- 
ter  being  bad.12  But  where  violence  is  used  toward  person  or 
property,  it  may  sometimes  be  returned  by  violence  ;18  and  even  an 
assault  will,  under  some  circumstances,  justify  a  battery.11  The 
person  beset  is  permitted  to  act  only  in  self-defence ;  he  cannot 
take  the  law  into  his  own  hands  to  inflict  punishment  for  the 
injury .*    Therefore,  if  he  strikes  when  all  danger  is  past,  he  is 

Baldwin  v.  Hayden,  6  Conn.  453  ;  Cansee  7  Scribner  v.  Beach,  4  Demo,  448 ;  Likes 

v.  Anders,  '4  Dev.  &  Bat.  246  ;  United  v.  Dike,  1 7  Ohio,  454 ;  Bartlett  v.  Churchill, 

States  o.  Liddle,  2  Wash.   Ok   0.  205;  24  Vt.  218;  French  v.  Marstin,  4  Fost. 

United  States  v.  Ortega,  4  Wash.  C.  C.  N.  H.  440;  Boles  v.  Pinkerton,  7  Dana, 

531 ;  Alderson  v.  Waistell,  1  Car.  &  K.  358.  453 ;  The  State  i>.  Boss,  2  Dutcher,  224. 

1  The  State  v.  Stalcnp,  2  Ire.  50 ;  Har-  8  As  to  what  defence  a  man  may  l*w- 

rison  v.  Hodgson,  10  B.  &  C.  445, 5  Man.  &  fully  make  of  himself  and  property,  see 

R.  392 ;  Rex  v.  Kelly,  1   Crawf.  &  Dix  post,  tit.  Homicide. 

C.  C.  203 ;  Rex  p.  Milton,  and  Rex  v.  B  The  State  v.   Hooker,  17   Vt.  658 ; 

Mitton,  supra;  Mitchell  v.  The  State,  7  Commonwealth  v.  Kirov,  2  Cnsh.  577; 

Eng.  50;  Frost  o.  Thomas,  24  Wend.  418;  Reg.  v.  Mabel,  9  Car.  &  P.  474;  Anony- 

Wasson  v.  Canfield,  6  Blackf.  406.  moos,  I  East  P.  C.  305. 

8  The  State  v.  Mahon,  8  Harring.  Del.  10  Commonwealth  v.  Lakeman,  4  Cosh. 

568.  597.     See  Scribner  v.  Beach,  4  Denio,  448. 

8  People  v.Caryl,  3  Parker,  826;  People  »  The   State   v.   Wood,   1    Bay,  351; 

t7.  Gillson,  3  Parker,  234 ;  The  State  v.  Ross,  Cnshman  v.  Ryan,  1  Story,  91 .    See  also  • 

2  Dutcher,  224.  Wiutield  v.  The  State,  3  Greene,  Iowa, 
*  The  State  v.   Hooker,   17   Vt.  658;  339. 

People  v.  Gulick,  Hill  &  Denio,  229.  w  McKenzie  v.  Allen,  3  Strob.  546.    And 

6  An  innkeeper  has  no  right  to  take  see  Givens  v.  Bradley,  3  Bibb,  192, 195. 

clothes  or  goods  from  the  person  of  a  guest,  1S  Scribner  v.  Beach,  4  Denio,  448 ;  Bart- 

or  to  detain  the  guest,  in  order  to  secure  lett  v.  Churchill,  24  Vt.  218;  People  v. 

payment  for  his  bill.    Sunbolf  v.  Alford,  Gulick,  Hill  &  Denio,  229. 

3  M.  &  W.  248,  2  Jur.  110.  "  Hazel  v.  Clark,  3  Harring.  Del.  22. 

6  Hannen  v.  Edes,  15  Mass.  847 ;  Com-  "  The  State  v.  Quin,  8  Brev.  515;  The 
monwealth  v,  Randall,  4  Gray,  36.  State  v.  Wood,  4  Bay,  351 ;  Rex  v.  Milton, 
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guilty.1  And  where  a  woman  asked  a  man  who  was  riding  by  on 
horseback,  why  he  had  talked  about  her,  and  threw  at  him  first  a 
stone  and  then  a  stick,  whereupon  he  dismounted  and  struck  her 
on  the  head  with  the  stick,  the  majority  of  the  .court  held  him 
guilty  of  assault  and  battery.2 

VI.  Aggravations  of  the  Offence. 

§  61  [45].  There  are  many  aggravated  assaults.  .Or,  rather, 
the  law  deems  the  offence  more  or  less  enormous  according  to  the 
facts  of  the  transaction  : 8  for,  first,  we  have  the  lightest  indictable 
acts  of  this  nature,  barely  sufficient  in  turpitude  for  the  law  to 
notice  ;4  and,  secondly,  every  gradation  downward,  extending  into 
mere  aggravations  which  include  no  other  distinct  crime,  and 
then  into  batteries,  rapes,  felonious  homicides,  and  the  like;  as  will 
be  explained  further  on.  And  these  aggravations,  whether  they 
amount  to  distinct  offences  or  not,  are  usually  set  forth  in  the 
indictment  against  the  defendant,6  and  the  court  takes  them  into 
its  consideration  in  pronouncing  the  sentence. 

§  62.  There  is  a  considerable  variety  of  old  English  statutes 
which  may  have  some  force  in  this  country,  whereby  assaults  upon 
particular  persons  and  in  special  places  are  punished  more  heavily 
than  common  assaults.  Mr.  East  has,  in  his  Pleas  of  the  Crown, 
made  a. convenient  collection  of  most  of  these  old  statutes,  and 
the  reader  may  consult  his  book  with  advantage.6  But  it  will  be 
well  to  look  at  a  few  of  the  provisions  herq.  Stats.  5  Hen.  4,  c.  6, 
rind  11  Hen.  6,  c.  11,  were  directed  especially  against  assaults 
upon  members  of  parliament  and  their  servants  and  attendants. 
From  those  statutes  and  the  accompanying  common  law  we  derive 
the  doctrine,  that  assaults  on  such  persons  are  to  be  more  heavily 
dealt  with  than  assaults  on  ordinary  private  individuals ;  though, 
doubtless,  these  statutes  do  not  bodily  constitute  parts  of  our 
unwritten  law.7 

§  63.   Of  a  nature  still  more  local,  yet  not  without  its  effect  on 

Moody  &  M.  107,  3  Car.  &  P.  81  ;  Reg.  v.  »  See  Norton  v.  The  State,  14  Texas, 

Driscoll,  Cor.  &  M.  214;  The  State  v.  387. 

Gibson,  10  Ire.  214  ;  Reg.  v.  Mabel,  9  Car.  4  Vol.  I.  $  399  et  seq.,  508  et  seq.,  537, 

&  P.  474  ;  Scribner  v.  Beach,  4  Denio,  448 ;  683,  684. 

Bartlett  ».  Churchill,  24  Vt.  218 ;  Com-  *  For  illustrations,  tee  3    Chit.   Crim. 

mon  wealth  v.  Ford,  5  Gray,  475.  Law,  821  et  seq. 

1  Reg.  v.  Driscoll,  Car.  &  M.  214 ;  The  *  1  East  P.  C.  407. 

State  v.  Gibson,  10  Ire.  214.  *  And  8ee  post,  $  65,  note. 

*  The  State  v.  Gibson,  10  Ire.  214. 

[86] 


CHAP.  VI.]  ASSAULT.  §  64 

our  unwritten  law,  is  Stat.  9  Edw.  2,  c.  3,  which  provides,  that, 
"if  any  lay  violent  hands  on  a  clerk  [clergyman],  the  amends 
for  the  peace  broken  shall  be  before  the  king  [in  the  tem- 
poral courts],  and  for  the  excommunication  before  a  prelate  [in 
the  ecclesiastical  courts],  that  penance  corporal  may  be  enjoined ; 
which,  if  the  offender  will  redeem  of  his  own  good  will,  by  giving 
money  to  the  prelate,  or  to  the  party  grieved,  it  shall  be  required 
before  the  prelate,  and  the  king's  prohibition  [that  is,  to  prevent 
the  spiritual  court  from  proceeding  to  this  extent  in  the  matter] 
shall  not  lie."  Now,  while  no  one  will  contend  that  this  statute 
belongs  bodily  to  our  common  law,  which  admits  of  no  established 
religion  or  ecclesiastical  courts,  yet,  as  it  provides  for  a  special 
protection  to  the  ministers  of  the  form  of  religion  which  the  law 
recognized,  so,  in  like  manner,  does  our  unwritten  law,  drawing 
its  spirit  from  the  law  of  our  forefathers,  cast  a  certain  degree  of 
special  protection  over  the  ministers  of  all  forms  of  the  Christian 
religion,1  where  all  forms  are  alike  objects  of  the  law's  regard. 

§  64.  Of  a  like  spirit  is  Stat.  5  <fe  6  Edw.  6,  c.  4.  It  provides, 
§  1,  that,  "  forasmuch  as  of  late  divers  and  many  outrageous  and 
barbarous  behaviors  and  acts  have  been  used  and  committed  by 
divers  ungodly  and  irreligious  persons,  by  quarrelling,  brawling, 
fraying,  and  fighting  openly  in  churches  and  churchyards,  therefore, 
<fcc,  if  any  person  whatsoever  shall,  &c,  by  words  only,  quarrel, 
chide,  or  brawl  in  any  church  or  churchyard,  that  then  it  shall  be 
lawful  unto  the  ordinary  of  the  place  where  the  same  offence  shall 
be  done,"  to  inflict  on  the  offender  ecclesiastical  pains  in  a  way 
pointed  out.  §  2  provides  excommunication  "  if  any  person,  Ac, 
shall  smite  or  lay  violent  hands  upon  any  other,  either  in  any 
church  or  churchyard."  §  3.  "  If  any  person,  Ac,  shall  mali- 
ciously strike  any  person  with  any  weapon  in  any  church  or  church- 
yard, or  shall  draw  any  weapon  iu  any  church  or  churchyard,  to 
the  intent  to  strike  another  with  the  same  weapon,  that  then  every 
person  so  offending,  and  thereof  being  convicted  by  verdict  of 
twelve  men,  or  by  his  own  confession,  or  by  two  lawful  witnesses, 
before  the  justices  of  assize,  justices  of  oyer  and  determiner,  or 
justices  of  peace  in  their  sessions,  by  force  of  this  act,  shall  be 
adjudged  by  the  same  justices  before  whom  such  person  shall  be 
convicted,  to  have  one  of  his  ears  cut  off.    And  if  the  person  or 

*  See  Vol.  L.i  945. 
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persons  so  offending  have  none  ears,  whereby  they  should  receive 
such  punishment  as  is  before  declared,  that  then  he  or  they  to 
be  marked  and  burned  in  the  cheek  with  an  hot  iron,  having  the 
letter  P.  therein,  whereby  he  or  they  may  be  known  and  taken  for 
Fray-makers  and  Fighters ;  and,  besides  that,  every  such  person  to 
be  and  stand  ipso  fcbcto  excommunicated,  as  is  aforesaid."  This 
statute  shows,  that,  at  the  time  our  country  was  settled,  a  special 
protection  was  cast  by  the  law  over  places  of  public  worship,  and 
assemblies  there  met ;  and,  though  it  cannot  be  deemed  to  be  bod- 
ily a  part  of  our  common  law,1  it  is  still  not  to  be  entirely  disre- 
garded by  us. 

§  65.  Then  we  have  Stat.  33  Hen.  8,  c.  12,  containing  several 
sections,  and  embodying  provisions  to  suppress  "  all  malicious 
strikings,  by  which  blood  is  shed,  against  the  king's  peace, 
within  any  of  the  king's  palaces  or  houses,  or  any  other  house  at 
such  time  as  the  royal  person  shall  happen  to  be  there  demurrant 
or  abiding."  The  observations  made  in  the  last  two  sections 
apply  also  to  this  statute.2 

1  See  poet,  $  &>,  note.  challenge  or  provoke  to  fight,  any  other 
8  The  matter  of  these  four  section*  did  person  or  persons  whatsover,  upon  account 
not  appear  in  the  1st  and  2d  editions  of  of  any  money  won  by  gaming,  playing,  or 
this*  work  ;  bat,  instead  thereof,  at  §  48,  betting  at  any  of  the  games  aforesaid  [i.  e. 
was  a  note  which  I  will  here  copy :  The  by  S  1 ,  at  cards,  dice,  tables,  tennis,  bowls, 
statutes  of  5  Hen.  4,  c.  6  \  8  Hen.  6,  c.  1  ;  or  other  game  or  games  whatsoever] ;  such 
and  11  Hen.  6,  c.  11  (see  Pulton  de  Pace,  person  or  persons  assaulting  and  beating 
9  6),  concerning  assaults  upon  persons  or  challenging,  &c.,  upon  the  account  afore- 
going to  and  attending  parliament  and  the  said,  shall,  being  thereof  convicted  upon  an 
king  s  council,  and  upon  their  servants,  indictment  or  information,  &c.,  forfeit  all  his 
are  sufficiently  early  in  date  to  be  cqmmon  goods,  chattels,  and  personal  estate  wbatso* 
law  here ;  but  query,  whether  they  have  ever,"  and  be  imprisoned  in  the  common 
any  applicability  in  this  country.  See  also  gaol  of  the  county  where  the  conviction  is 
1  Deac.  Crira.  Law,  69  ;  1  East  P.  C.  407  ;  had,  for  two  years.  See  1  Hawk.  P.  C. 
1  Hawk.. P.  C.  Curw.  Ed.  p.  118.  Kilty  Curw.  Ed.  p.  11 6,  and  1  East  P.O.  423.  In 
deems  them  not  to  have  been  found  appli-  the  construction  of  which  enactment  it  has 
cable  in  Maryland.  Kiltv's  Report  of  Stat-  been  held,  that  the  assault  must  arise  out  of 
utes,  54,  60,  61.  Of  the  last-mentioned  the  play,  and  during  the  time  of  playing; 
statute  he  says  :  "  It  is  referred  to  by  and  it  is  not  sufficient  where  it  arises  out 
Blackstono,  1  vol.  165  ;  but,  although  the  of  a  dispute  concerning  a  game  already 
lower  house  in  the  province  frequently  finished.  Rex  ».  Randall,  1  East  P.  C.  423. 
claimed  all  the  privileges  of  the  house  of  Kilty  considers  this  section  and  part  of  the 
commons  in  England,  1  do  not  find  that  rest  of  the  statute  applicable  to  this  coun- 
this  statute  was  extended."  Stat.  33  Hen.  try ;  and  says,  that  m  Maryland  "  there 
8,  c.  12,  against  striking  in  the  king's  pal-  was  an  indictment,  in  1719,  for  an  assault 
ace,  1  East  P.  C.  408,  is  not  applicable  to  as  mentioned  in  the  8th  section,  on  which 
this  country ;  as  see  Kilty's  Report  of  the  party  was  found  not  guilty."  Kilty's 
Statutes,  75.  Stat.  5  &  6  Edw.  6,  c.  4,  Report  of  Statutes,  237,  248.  Still  its 
against  striking,  &c,  in  churches  and  date  (1710)  is  subsequent  to  the  settlement 
churchyards,  1  East  P.  C.  410,  1  Russ.  of  Maryland,  as  well  as  of  the  other  older 
Crimes,  Qrea.  Ed.  461,  is  also  not  applica-  colonies;  and  we  may  doubt,  therefore, 
ble ;  as  see  Kilty's  Report  of  Statutes,  whether  it  became  the  common  law  of  all 
79.  The  statute  of  9  Anne,  c.  14,  \  8,  pro-  the  other  States.  And  as  the  forfeiture  it 
vides,  that,  "  in  case  any  person  or  persons  provides  would  doubtless  not  be  enforced 
whatsoever  shall  assault  and  beat,  or  shall  generally  hero,  Vol.  I.  §  723,  741,  the  im- 
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§  66.  Says  Lord  Coke :  "  If  any  man  in  Westminster  Hall, 
or  in  any  other  place,  sitting  the  courts  of  chancery,  the  ex- 
chequer, the  king's  bench,  the  common  bench,  or  before  justices 
of  assize,  or  justices  of  oyer  and  terminer  (which  courts  are 
mentioned  in  the  statute  of  25  Edw.  3,  Be  preditionibus)  shall 
draw  a  weapon  upon  any  judge  or  justice,  though  he  strike  not ; 
this  is  a  great  misprision,  for  the  which  he  shall  lose  his  right 
hand,  and  forfeit  his  lands  and  goods,  and  his  body  to  perpetual 
imprisonment ;  the  reason  hereof  is,  because  it  tendeth  ad  impe- 
dimentum  legis  terrce.  So  it  is,  if,  in  Westminster"  Hall,  or  any 
other  place,  sitting  the  said  courts  there,  or  before  justices  of 
assize,  or  oyer  and  terminer,  and  within  the  view  of  the  same,  a 
man  doth  strike  a  juror,  or  any  other,  with  weapon,  hand, 
shoulder,  elbow,  or  foot,  he  shall  have  the  like  punishment ;  but, 
in  that  case,  if  he  make  an  assault,  and  strike  not,  the  offender 
shall  not  have  the  like  punishment."  1 

§  67  [46].  The  result  of  the  whole  matter  is,  that,  by  the  com- 
mon law  as  we  received  it  from  the  mother  country,  an  assault  is 
more  or  less  aggravated  according  to  its  circumstances.  We  may, 
therefore,  for  illustrations  of  aggravated  simple  assaults,  refer  to 
such  as  are  committed  in  courts  of  justice,  and  upon  officers  of 
the  courts,3  and  upon  other  official  characters.8    And  assaults  like 

portance  of  the  statute,  if  it  is  common  stricken  off,  and  be  committed  to  perpetual 
law  in  any  locality,  cannot  be  great ;  since  •  prison.    And  the  same  law  is,  if  one  of  the 

the  assault  would  everywhere  be  an  indict-  king's  justices   assigned  doth  arrest  any 

able  misdemeanor,  without  the  statute.    In  person  which  hath  made  a  fray  before  him, 

England,  it  was  repealed  by  Stat.  9  Geo,  4,  and  a  stranger  will  rescue  that  prisoner, 

c.  31,  $  1.     1  Deac.  Crim.  Law,  72.  whereby  he  doth  escape,  in  this  case  as  well 

1  3  Inst.  140.  the  prisoner  as  he  that  made  the  rescous 

2  Pulton  says :  "  The  law  hath  specially  shall  be  disherited,  and  be  perpetually  ira- 
provided,  that  those  persons  and  places  prisoned ;  for  that  the  attachment  of  such 
which  be  designed  to  toe  administration  of  a  justice  is  the  king's  own  attachment,  in 
justice,  shall  be  so  guarded  and  protected  the  construction  of  the  law.  And  if  one 
from  force  and  violence  offered  unto  them  do  strike  another  in  Westminster  Hall, 
or  in  them,  that  she  hath  inflicted  deeper  daring  the  time  that  the  king's  courts  do 
and  more  grievous  punishment  to  those  sit,  he  shall  forfeit  to  the  king  his  lands  and 
who  shall  break  or  disturb  the  peace  in  the  goods,  have  his  right  hand  cut  off,  and  be 
presence  of  those  magistrates  or  in  those  committed  to  perpetual  prison."    Pulton 

"  ces,  than  to  them  who  shall  break  the    de  Pace,  ed.  of  1615,  9  6,  10.    And  see 


peace  in  the  king's  own  palace,  where  be  is  1  Deac.  Crim.  Law,  68 ;  2  Inst.  549 ;  3 

in  person  abiding,  or  in  toe  parliament  time  Inst.  140;  4  Bl.  Com.  125;  1  Hawk.  P.  C. 

ordained  for  the  making  of  laws.     And  6th  ed.  c.  21 ;  1    East  P.  C.  408-410  ;  1 

therefore  it  hath  been  adjudged,  that,  if  one  Russ.  Crimes,  Grea.  Ed.  762.    The  reader 

draw  his  sword  to  strike  a  justice  assigned,  will  notice,  that  these  punishments  cannot 

sitting  in  place  of  judgment,  and  be  thereof  generally  be  all  inflicted  at  the  present  day, 

found  guilty,  he  shall  forfeit  his  lands  and  and  in   this  country.    See  Vol.  I.  {  714, 

chattels,  and  have  his  right  hand  cut  off.  719-723,  741. 

And  likewise  if  one  in  the  presence  of  the  8  Vol.  I.  $  921.  And  see  Commonwealth 

justices  do  strike  a  juror,  ne  shall  forfeit  v.  Kirby,  2  Cush.  577. 
his  lands  and  goods,  have  his  right  hand 
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these,  as  well  as  other  assaults,  may  be  aggravated  by  proceeding 
to  a  battery,  or  other  higher  offence.1 

§  68  [47].  An  assault  upon  the  embassador  of  a  foreign  gov- 
ernment, committed  within  our  territory,  is  a  distinct  offence  in 
the  law  of  nations,  and  is  likewise  punishable  under  a  statute  of 
the  United  States.2  Whether  the  act  must  be  done  with  a  knowledge 
of  the  official  station,  is  a  question  considered  in  a  previous  chap- 
ter.8 But  to  constitute  the  offence  of  an  assault  upon  one  of  the 
officers  of  our  own  government,  as  an  aggravated  assault,  the 
transgressor,  it  seems,  must  know  of  the  official  character.4  And 
in  this  respect  the  Scotch  law  appears  to  be  in  harmony  with  our 
own.3 

§  69  [48].  Statutory  aggravations.  Besides  the  before-men- 
tioned old  English  enactments,  there  are  statutes  in  England  and 
in  our  States  generally,  against  stabbing,6  striking  and  wounding,7 
and  other  aggravated  assaults ;  but  a  full  consideration  of  them 
seems  not  to  be  necessary  here.  Many  of  them  are  considered  in 
other  parts  of  these  volumes,  in  connection  with  attempts  to  com- 
mit various  offences.  Where,  in  Alabama,  it  was  enacted,  that 
"  all  persons,  to  the  number  of  two  or  more,  who  abuse,  whip,  or 
beat  any  person,  upon  any  accusation,  real  or  pretended,  or  to 
force  such  person  to  confess  himself  guilty  of  any  offence,"  should 
receive  a  punishment  mentioned  in  the  statute,  —  the  court  held, 
that  the  accusation  must  be  the  motive  for  the  assault ;  and,  where 
its  purpose  was  to  chastise  the  person  for  having  whipped  a  son  of 
the  assailant,  the  case  was  not  within  the  provision.8 

§  70  [49].  A  statute  in  Missouri  directs,  "  that  hereafter  no 
assault,  battery,  affray,  riot,  rout,  or  unlawful  assembly  shall  be 
held  or  considered  an  indictable  offence,  but  the  same  shall  be 


1  The  stabbing  of  a  justice  of  the  peace        6  Alexander's  case,  1  Broun,  28. 
used  to  be  punishable  by  the  cutting  off  of        •  Hodges  v.  The  State,    15  Ga.  117  ; 

the  right  hand,  if  done  after  coming  into  Humphries  v.  The  State,  5  Miggo.  SOS  ;  Rex 

Westminster  Hall,  but  otherwise  if  before,  v.  Dyson,  1  Stark.  246 ;  Vol.  I.  $  3SO. 
Oldfield's  case,  12  Co.  71.  7  Reg.  v.  Bowen,  Car.&M.  149;  Com- 

a  United  States  v.  Hand,  2  Wash.  C.  C.  monwealth  v.  Gallagher,  6  Met.  565  ;  Rex 

435  ;    Respublica  v.  De  Longchamps,   1  v.  Collison,  4  Car.  &  P.  565  ;  Rex  v.  Grif- 

Dall.  111.    A  secretary  of  legation  is  an  fith,  1  Car.  &  P.  298 ;  Vol.  I.  $  247,  329. 
embassador  within  this  rule.    Respublica  v.        8  Underwood  v.  The  State,  25  Ala.  70. 

De  Longchamps,  supra.    And  see  Vol.  I.  As  to  the  meaning  of  the  word  assault  in  a 

i  94-97.  statute,  see    Humphries  v.  The  State,  5 

*  Ante,  {  21.  Misso.  203 ;  The  State  v.  Freels,  3  Humph. 

*  Commonwealth  v.  Kirby,  2  Cush.  577 ;  228 ;  Evans  v.  The  State,  1  Humph.  394 ; 
Rex  o.  Gordon,  1  East  P.  C.  315,  352.  Vol.  I.  {  247. 
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prosecuted  and  punished  in  a  summary  mode  before  a  justice  of 
the  peace  ; "  and  this  provision  is  decided  to  be  constitutional.1 


VII.   Concluding  Points. 

§  71  [50].  The  punishment  and  the  degree  of  the  crime.  As- 
sault is  misdemeanor,  not  felony.2  This  is  even  so  of  aggravated 
assault.8  It  is  therefore  ordinarily  punishable,  at  the  common 
law,  by  fine  and  imprisonment;  the  defendant  to  be  required, 
moreover,  to  enter  into  bonds  to  keep  the  peace.4  And  a  person 
who  excites  another  to  commit  this  offence  will,  when  it  is  com- 
mitted, be  a  principal  therein,  though  he  was  not  present  at  its 
commission.6 

§  72  [51].  Connection  with  other  crimes.  This  offence  is  one 
which  forms  a  part  of,  and  is  included  within,  several  others,  as 
explained  in  the  previous  volume.6  Thus  in  every  battery  there 
is  an  assault.7  So  there  is  in  every  rape,8  and  in  most  murders,9 
but  perhaps  not  in  every  murder  ;'10  except  as  this  consequence  is, 
in  a  certain  sense,  and  in  some  of  the  States,  avoided  by  the  rule 
that  the  same  identical  act  cannot  be  both  a  felony  and  misde- 
meanor at  one  time.11  It  appears  to  be  the  doctrine,  not  firmly 
established,  that  every  false  imprisonment  includes  an  assault ;  u 
while  there  may  be  a  false  imprisonment  which  does  not  include  a 
battery.18  Probably  the  law  admits  of  riots  which  are  not  likewise 
assaults  ;  but,  however  this  may  be,  if  there  is  #n  indictment  for 
riot  and  assault,  the  defendant  may  be  convicted  of  the  assault 
only ; M  and,  if  he  is  acquitted  of  the  indictment  generally,  he  can- 

1  The  State  v.  Ledfbrd,  S  Misso.  102.        '  Reg.  v.  Allen,  2  Moody,  179. 

As  to  a  like  statute  in  Indiana,  see  The  9  Vol.  I.  $  800,  807  ;  The  State  v.  Nich- 

State  v.  Hailstock,  2  Blackf.  257  ;   in  Ar-  ols,  8  Conn.  496.   And  see  Reg.  v.  Mulroy, 

kansas,  see  The  State  v.  Cox,  3  Eng.  436.  3  Crawf.  &  Dix  C.  C.  318. 

As  to  a  Connecticut  statute  concerning  10  Edsell  v.  Russell,  t  Jur.  996,  999. 

secret  •  assaults,   see  Northrop    v.  Brush,  n  Vol.  I.  $  823. 

Kirby,  108.  "  Ante,  4  49.    And  see  Long  v.  Rogers, 

2  Commonwealth    v.  Barlow,  4  Mass.  17  Ala.  540. 

439.  i*  "  It  has  been  supposed,  that  every  im- 

*  People  v.  Wilson,  9  Cal.  259.  See  prisonment  includes  a  battery — (Bull.  N.  P. 
Commonwealth  v.  McLaughlin,  12  Cush.  c.  4,  p.  22 ;  and  the  opinion  was  adopted 
612.  by  Lord  Kenyon  in  Oxley  v.  Flower  and 

*  Vol.  I.  $  719,  724.  And  see  Vol.  I.  another,  2  Selw.  N.  P.  tit.  Imprisonment, 
S  714;  1  East  P.  C.  406, 407 ;  Russ.  Crimes,  I.) ;  —  but  this  doctrine  was  denied  in  a  re- 
Grea.  Ed.  760.  How,  where  there  is  also  cent  case,  where  it  was  said  by  the  court, 
a  civil  suit  for  the  same  assault,  see  Vol.  I.  that  it  was  absurd  to  contend  that  every 
$  551,  552;  Rex  v.  Mahon,  4A.&E. 575.  imprisonment  included  a  battery — (Em- 

*  The  State  v.  Lymburn,  1  Brev.  397;  met  v.  Lyne,  1  New  Rep.  255)."  1  Russ. 
Vol.  I.  §  627.  Crimes,  Grea.  Ed.  754. 

*  See  Vol.  I.  $  800,  &c.,  807.  "  Rex  ».  Hemings,  2  Show.  93 ;  Vol.  I. 
7  Vol.  L  S  988;  ante,  $  50,  54.                   f  807. 
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not  afterward  be  proceeded  against  for  the  assault.1  Likewise,  in 
the  language  of  a  learned  judge,  the  chqrge,  in  an  indictment,  of 
an  affray,  "  necessarily  includes  that  of  an  assault  and  battery."  a 
There  is  no  assault  in  the  offence  of  burglariously  breaking  and 
entering  a  dwelling-house,  with  the  intent  therein  to  commit  a 
rape.8 

§  73  [52].  The  crime  of  assault  enters  into  a  great  variety  of 
attempts  ;  as  an  assault  with  intent  to  commit  murder,  rape,  and 
the  like.  This  compound  offence  consists  of  two  ingredients ; 
namely,  first,  the  assault ;  secondly,  the  intent  to  do  the  ulterior 
mischief.4  Attempts  of  this  class  are  sometimes  treated  of  in  the 
books  as  aggravated  assaults.  But  we  took  a  view  of  the  gen- 
eral question  of  attempt  in  the  former  volume ; 6  and,  in  this 
volume,  we  treat  of  the  attempt  to  commit  each  particular  crime 
under  the  general  title  of  the  crime. 

§  74.  In  considering  the  statutes,  the  practitioner  should  re- 
member that  assault  and  battery  are  separate  things.  Therefore 
if  a  statute  provides  a  special  punishment  for  one  who  shall  com- 
mit an  assault  with  intent  to  kill,  there  is  no  need  for  the  assault 
to  proceed  to  a  battery,  in  order  to  make  the  offence  complete.6 

§  75.  The  Revised  Statutes  of  Massachusetts  provided,  that, "  if 
any  person,  not  being  armed  with  a  dangerous  weapon,  shall 
assault  another  with  force  and  violence,  and  with  intent  to  rob  or 
steal,  he  shall  be  deemed  a  felonious  assaulter,"  &c.7  And  it  was 
held,  that  merely,  snatching  a  bank-bill  from  the  hand  of  a  man 
holding  it,  —  though  the  hand  is  touched  in  the  operation,  yet  not 
with  violence,  nor  with  the  intent  to  injure  the  person,  —  does  not 
constitute  any  assault  such  as  is  a  necessary  ingredient  in  the  stat- 
utory offence.8 

§  76  [53].  Civil  and  criminal. —  The  intent.  An  assault  is 
one  of  those  wrongs  for  which  the  individual  suffering  the  injury 
may  usually  maintain  his  civil  suit,  without  prejudice  to  the  crim- 
inal proceeding.9  And  the  principles  which  determine  the  crimi- 
nal liability  are  almost  identical  with  those  which  ascertain  the 
civil ;  indeed  an  eminent  American  judge  once  observed,  that  the 
party  is  always  answerable  to  the  public  by  indictment  when  he  is 

1  Rex  v.  Heaps,  2  Salk.  593.  °  The  State  v.  McClure,  25  Misso.  338. 

3  Battle,  J.,  in  The  State   v.   Stanly,  7  Mass.  Rev.  Stats,  c.  125,  §  16. 

4  Jones,  N.  C.  290,  292.  *  Commonwealth  v.  Ordway,  12  Cush. 

*  Reg.  v.  Walking,  Car.  &  M.  264.  270. 

*  And  see  Vol.  1.  *  660,  666,  667.  •  Vol.  I.  $  551,  552. 
.    *  Vol.  I.  4  657  et  seq. 
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to  the  private  person  by  action.1  But  this  statement  seems  to 
require  at  least  one  partial  qualification ;  namely,  concerning  the 
intent.  We  have  seen,  how,  in  this  regard,  civil  and  criminal 
jurisprudence  differ ;  the  wrong  intent  being  always  a  necessary 
element  in  a  crime,  not  always  in  a  civil  liability.2  Now  the  law 
does  not  h^ld  one  liable  in  the  civil  action  of  trespass  to  the  per- 
son, where  the  injury  comes  purely  from  an  unavoidable  accident, 
and  there  is  no  fault  or  carelessness  whatever  in  him ; 8  yet,  with- 
out drawing  a  very  clear  or  nice  distinction,  we  may  conclude, 
that  the  law  admits  of  a  civil  liability  where  a  less  degree  of  men- 
tal mischief  or  negligence  exists  than  is  requisite  to  charge  one 
criminally.4  What  degree  of  mischief  in  the  intent,  or  what  form 
of  intent,  must  enter  into  the  criminal  assault,  may  not  be  capable 
of. an  exact  statement;  but  it  seems  not  to  be  always  necessary 
there  should  be  a  specific  determination  to  commit  an  assault,  or  a 
battery,  or  any  other  crime  which  in  law  includes  an  assault.5 

1  Ruffin,  C.  J.,  in  The  State  v.  Gibson,  prout  ei  bene  licuit),  except  it  may  be  judged 
10  Ire.  214,  215.  utterly  without  his  fault:  as,  if  a  man  by 

2  Vol.  L  $  370,  371,  402-405,  381,  385,  force  take  my  hand  and  strike  yon;  or,  if 
414,  544.  here  the  defendant  had  6 aid,  that  the  plain- 

8  Wakeman  v.  Robinson,  1  Bing.  213 ;  tiff  ran  across  his  piece  while  it  was  dis- 

Brown  v.  Kendall,  6  Cush.  292 ;  Dickenson  charging ;  or,  had  set  forth  the  case  with 

v.  Watson,  T.  Jones,  205;  Underwood  v.  the  circumstances  so  as  it  had  appeared  to 

Hewson,  1  Stra.  595.  the  court  that  it  had  been  inevitable,  and 

*  Weaver  v.  Ward,  Hob.  134  ;  Rex  v.  that  the  defendant  had  committed  no  neg- 

Gill,  1  Stra.  190;  Bullock  v.  Babcock,  3  ligence  to  give  occasion  to  the  hurt."    p. 

Wend.  391.    In  such  a  case  as  James  v.  134  a. 

Campbell,  5  Car.  &  P.  372,  where  it  was  6  In  Keav's  oase,  1  S  win  ton,  543,  Scotch, 
held,  that,  if  one  or  two  persons  righting,  Lord  Cockburn  said :  '*  It  may  appear  on 
unintentionally  strikes  a  third,  he  is  an-  proof,  that  the  panel  had  no  actual  inten- 
swerable  in  an  action  for  damages,  there  tion  of  injuring  the  boy.  But  there  may 
would  perhaps  bo  also  a  criminal  liability,  be  a  constructive  intention/'  See  also  the 
as  see  Vol.  I.  4  411—418,  568  and  note;  last  preceding  note.  In  a  criminal  case 
1  Russ.  Crimes,  Grea.  Ed.  755,  note.  In  for  assault  and  battery,  against  a  school- 
Weaver  v.  Ward,  above  cited,  it  was  held,  master,  on  the  ground  of  alleged  excessive 
that,  if  one  trained  soldier  wounds  another,  punishment  of  a  scholar,  the  court  was  re- 
in skirmishing  for  exercise,  an  action  of  quested  by  the  defendant's  counsel  to  in- 
trespass  will  lie,  unless  it  also  appears  that  struct  the  jury,  "  that  a  school-teacher  is 
he  was  guilty  of  no  negligence,  and  the  in-  ■  amenable  to  the  laws  in  a  criminal  prose- 
jury  was  inevitable.  "  For  though,"  says  cution,  for  punishing  a  scholar,  only  when 
the  report,  "  it  were  agreed,  that,  if  men  he  acts  malo  animo,  from  vindictive  feelings, 
tilt  or  tourney  in  the  presence  of  the  or  under  the  violent  impulse  of  passion  or 
king,  or  if  two  masters  of  defence  play-  "malevolence."  This  instruction  the  court 
ing  their  prizes  kill  one  another,  that  this  refused  to  give ;  and,  instead  of  it,  said, 
shall  not  be  felony;  or  if  a  lunatic  kill  a  "that  in  inflicting  corporal  punishment  a 
man,  or  the  like ;  because  felony  must  be  teacher  must  exercise  reasonable  judgment 
done  animo  fdonico :  yet,  in  trespass  which  and  discretion,"  &c.  The  revising  tri- 
tends  only  to  give  damages  according  to  bunal  sanctioned  the  course  of  the  court  be- 
hurt  or  Iosb,  it  is  not  so.  And  therefore  if  low ;  and  Bigelow,  J.,  observed :  "  It  is  un- 
a  lunatic  hurt  a  man,  he  shall  be  answerable  doubtedly  true,  that,  in  order  to  support  an 
in  trespass ;  and  therefore  no  man  shall  be  indictment  for  an  assault  and  battery,  it  is 
excused  of  a  trespass  (for  this  is  the  nature  necessary  to  show  that  it  was  committed 
of  an  excuse,  and  not  of  a  justification,  ex  intentione,  and  that  if  the  criminal  intent 
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§  77  [54].  Then  again  there  may  be  cases  in  which  an  indict- 
ment will  lie,  where  the  civil  injury  cannot  be  practically  redressed ; 
as,  for  instance,  if  a  wife  is  assaulted  and  dies,  the  husband  cannot 
pursue  his  civil  remedy,  which  ceased  with  her  death;1  yet  a 
criminal  responsibility  rests  still  on  the  offender. 

§78  [55].  Attempts.  The  reader  has  not  failed  to«apprehend, 
that  an  assault  is  in  itself  a  particular  kind  of  attempt.2  It 
would  seem,  therefore,  not  possible  there  should  be  an  indictable 
attempt  to  commit  a  simple  assault8  Yet  there  may,  perhaps,  be 
such  an  attempt  at  an  aggravated  or  compound  assault ;  a  matter, 
however,  which  requires  no  elucidation  here,  being  referable  to 
the  general  principles  discussed  under  the  title  Attempt,4  in  the 
preceding  volume.6  And  the  court  of  the  District  of  Columbia 
has  held,  that  an  indictment  at  common  law  lies  for  a  solicitation 
—  which  is  one  form  of  attempt 6  —  to  inflict  a  battery.7 

is  wanting  the  offence  is  not  made  ont.  *  See  ante,  $  48,  note. 

Bat  this  intent  is  always  inferred  from  the  *  See  Rex  v.  Butler,  6  Car.  &  P.  368. 

unlawful  act.     The  unreasonable  and  ex-  *  Vol.  I.  $  657  et  sea. 

cessiye  use  of  force  on  the  person  of  another  *  And  see  Rex  v.  Phillips,  6  East,  464 ; 

being  proved,  the  wrongful  intent  is  a  neces-  Rex  v.  Williams,  2  Camp.  506. 

sary  and  legitimate  conclusion  in  all  cases  6  Vol.  I.  {  690,  691. 

where  the  act  was  designedly  committed.  7  United  States,  v.  Lyles  4  Cranch  C.  C. 

It  then  becomes  an  assault  and  battery,  be-  469,  "  Morsell,  J.,  not   very  clear,    and 

cause  purposely  inflicted  without  justifies^  Thruston,  J.,  doubting,  Cranch,  C.  J.,  not 

tion  or  excuse."    Commonwealth  v.  Ran-  doubting."    So  there  may  be  an  indictable 

dall,  4  Gray,  36,  38.  conspiracy,  another  form  of  attempt,  to 

1  Higgins  v.  Butcher,  Telv.  89.  commit  the  offence  of  assault  and  battery. 
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CHAPTER    VII. 


BANKRUPTCY,  FRAUDULENT. 

§  79  [56].  There  are  English  statutes  against  fraudulent  bank- 
ruptcy and  fraudulent  insolvency,1  and  some  American  ones  like- 
wise.2 But  they  seem  not  to  have  called  forth  any  such  exposition 
of  common-law  principles  as  renders  advisable  any  discussion  of 
the  matter  here.  Yet  a  simple  reference  to  the  authorities  may 
be  useful.8 

• 

1  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  586,  588 ;  Reg.  v.  Narner,  Car.  &  M.  628 ;  Reg.  v. 

2  Ross.  Crimea,  Grea.  Ed.  228  et  seq.,  235  ;  Lands,  Dears.  567,  S3  Eng.  L.  &  Eq.  536 ; 

4  Bl.  Com.  156.  Reg.  v.  Gordon,  Dears.  586  ;  Reg.  v.  Slog- 

s  Guldin  v.  Commonwealth,  6  S.  &  R.  gett,  Dears.  656,  36  Eng.  L.  &  Eq.  620 ; 

554 ;  United  States  v.  Dickey,  1  Morris,  Reg.  v.  Scott,  Dears.  &  B.  47,  36  Eng.  L. 

412.  &  Eq.  644 ;  Reg.  v.  Milner,  2  Car.  &  K. 

8  Cited  supra;  also  Bex  v.  Mitchell,  4  310,  1  Gab.  Crim.  Law,  441 ;  Rex  v.  Page, 

Car.  &  P.  251 ;  Rex  v.  Walters,  5  Car.  &  1  Brod.  &  B.  308,  Russ.  &  Ry.  392,  3 

P.  138;  Reg.  v.  Radcliflfe,  2  Moody,  68 ;  Moore,  656,  7  Price,  616. 
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CHAPTER    VIII. 


BARRATRY,  i 


§  80  [57].  This  offence,  more  accurately  termed  common  bar- 
ratry, fell  under  the  frequent  animadversion  of  the  law  in  ancient 
times.  But  we  have  few  modern  adjudications  on  the  subject; 
therefore  little  can  be  here  said,  further  than  to  repeat  what  is 
found  in  the  old  books.  No  doubt  exists,  however,  that  this 
offence,  in  its  leading  features,  remains,  at  the  present  day,  a 
common-law  offence  with  us.3 

§  81  [58].  In  our  former  volume8  was  given  the  definition  of 
Blackstone;  namely,  that  "  common  barratry  is  the  offence  of 
frequently  exciting  and  stirring  up  suits  and  quarrels  between  his 
majesty's  subjects,  either  at  law  or  otherwise."4  Lord  Coke  has 
reported  a  case  in  which  the  court  laid  down  the  doctrine,  "  that 
a  common  barrator  is  a  common  mover  or  stirrer  up  or  main- 
tainor of  suits,  quarrels,  or  parties,  either  in  courts  or  in  the 
country,  —  in  courts  of  record,  and  in  the  county,  hundred,  and 
other  inferior  courts.  In  the  country,  in  three  manners  :  in  dis- 
turbance of  the  peace ;  in  taking  or  detaining  of  the  possession  of 
houses,  lands,  or  goods,  Ac,  which  are  in  question  or  controversy, 
not  only  by  force,  but  also  by  subtilty  and  deceit,  and  for  the 
most  part  in  suppression  of  truth  and  right ;  by  false  invention, 
and  sowing  of  calumny,  rumors,  and  reports,  whereby  discord 
and  disquiet  arise  between  neighbors."  5 

§  82  [59] .  The  reader  will  see,  that  common  barratry  is  analo- 
gous to  several  other  offences;  as  maintenance  and  champerty,6 
libel,7  spreading  false  news,8  forcible  entry  ancl  detainer,9  and 

1  For  matter  under  this  title,  see  Vol.  I.  C.  Cnrw.  Ed.  p.  474,  475 ;  Co.  Lit.  868 ; 
{  744,  745,  981.    And  see  this  volume,  tit.  The  State  v.  Chitty,  1  Bailey,  379, 397. 
Champerty  and  Maintenance,  and  Vol.  I.  6  Vol.  I.  $  981 ;  post,  tit.  Champerty 
tit.  Nuisance,  $  1029  et  seq.         .  and  Maintenance. 

2  And  see  Commonwealth  ».  Davis,  11  7  Vol.  I.  §  665,  980,  1028;   post,  tit. 
Pick.  432.  Libel  and  Slander. 

1  Vol.  I.  $  981.  8  Vol.  I.  $  928  et  seq.,  980. 

*  4  Bl.  Com.  134.  •  Vol.  L.f  977-979 ;  post,  tit  Forcible 

6  Case  of  Barratry,  8  Co.  36  6.    And    Entry  and  Detainer, 

see  1  Gab.  Crim.  Law,  137 ;  1  Hawk.  P. 
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others.  But  it  also  differs  from  all  those  just  mentioned ;  and 
prominent  among  the  points  of  difference  is  this,  that,  while  they 
may  severally  be  committed  by  a  single  act,  or  by  a  series  of  acts 
constituting  one  transaction,  common  barratry  is  a  quarrel,  as 
Lord  Coke  says,  "  not  in  one  or  two,  but  in  many,"  cases.1  The 
indictment,  therefore,  must  charge  the  offender  with  being  a 
"  common  barrator ; "  a  and  the  proof  must  show  at  least  three 
instances  of  offending.  Three  instances  seem  to  be  ordinarily 
sufficient,  probably  not  always,  — a  point,  however,  not  clearly 
settled  on  the  authorities.8 

§  83  [60].  "  It  hath  been  holden,"  says  Hawkins,  "  that  a  man 
shall  not  be  adjudged  a  barrator  in  respect  of  any  number  of 
false  actions  brought  by  him  in  his  own  right.  However,  if  such 
actions  be  merely  groundless  and  vexatious,  without  any  manner 
of  color,  and  brought  only  with  a  design  to  oppress  the  defend- 
ants, I  do  not  see  why  a  man  may  not  as  properly  be  called  a 
barratorlfor  bringing  such  actions  himself,  as  for  stirring  up  others 
to  bring  them." 4  The  view  suggested  by  Hawkins  is  evidently 
correct  in  principle;0  moreover,  is  not  without  foundation  in 
authority.6  Likewise  a  majority  of  the  South  Carolina  court 
held,  that  a  justice  of  the  peace  commits  this  offence  by  exciting 
criminal  prosecutions  to  be  brought  before  himself  as  magistrate ; 
neither,  in  defence,  is  it  sufficient  for  him  that  they  were  not 
groundless,  if  he  stirred  them  up  to  exact  fees  for  afterward* 
havipg  them  discontinued.7  "  But  it  seems,"  adds  Hawkins, 
"  that  an  attorney  is  in  no  danger  of  being  judged  guilty  of  bar- 
ratry, in  respect  of  his  maintaining  another  in  a  groundless  action, 
to  the  commencement  whereof  he  was  no  way  privy ," 8 

§  84  [61] .  Barratry  is  a  common-law  misdemeanor,  punishable 
by  fine  and  imprisonment ; 9  to  which,  of  course,  may  be  added 
the  giving  of  bonds  to  keep  the  peace  and  be  of  good  behavior.10 

1  Case  of  Barratry,  S  Co.  36  b,  37  6.  *  See  Vol.  I.  §  1020 ;  Commonwealth  v. 

*  Case  of  Barratry,   supra ;    Train  &    McCulloch,  15  Mass.  227,  1  Gab.  Crim. 
Heard  Preced.  55 ;  Kex  v.  Hardwicke,  1    Law,  137,  3  Greenl.  Ev.  {  67. 

Sid.  2S2 ;  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  475,        •  Anonymon*,  3  Mod.  97. 

$9.  7  The  State  v.  Chitty,  1  Bailey,  379. 

*  Commonwealth  v.  McCulloch,  15  Maw.        *  1  Hawk.  P.  C.  Curw.  Ed.  p.  475,  §  4. 
227;  Commonwealth  v.  Davifl,  11  Pick.        °  Case  of  Barratry,  8  Co.  Eras.  Ed.  36  b, 
432,  435  ;    Commonwealth   v.  Tubbs,   1  note ;  The  State  v.  Chitty,  1  Bailey,  379 ; 
Cosh.  2,  3;  The  State  v.  Ctttty,  I  Bailey,  1  Gab.  Crim.  Law,  138;  Vol.  L  i  719- 
379  725. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  475,  f  3.       »  Vol.  I.  f  724 ;  ante,  *  71. 
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And  if  the  offenders  "  be  of  any  profession  relating  to  the  law, 
they  ought  also  to  be  further  punished  by  being  disabled  to  prac- 
tise for  the  future." l 

i  1  Hawk.  P.  C.  Carw.  Ed.  p.  476,  ^  14;    post,   tit.    Contempt  of  Court,  and   the 
The    State   v.   Chitty,   snpra.     And  Bee    like. 
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CHAPTER   IX. 

BATTERY.  * 

m 

§  85  [62].  A  battery,  as  already  defined,2  is  any  unlawful  beat- 
ing, or  other  wrongful  physical  violence  or  constraint,  inflicted 
on  a  human  being  without  his  consent.  It  is  ordinarily  either 
the  full  accomplishment  of  an  assault,  or  some  intermediate 
point  through  which  the  assault  travels  to  the  perpetration  of  a 
still  heavier  offence  beyond.  Most  of  the  questions,  therefore, 
arising  under  this  head,  have  already  been  discussed  under  that 
of  assault. 

§  86  [63].  The  slightest  unlawful  touching  of  another,8  espe- 
cially if  done  in  anger,  is  sufficient  to  constitute  a  battery.  For 
example,  spitting  in  a  man's  face,4  or  on  his  body,6  or  throwing 
water  on  him,6  is  such.  And  the  inviolability  of  the  person,  in 
this  respect,  extends  to  everything  attached  to  it ;  wherefore'  the 
striking  of  his  clothes,  or  of  a  cane  held  in  his  hand,  is  a  bat- 
tery.7 

• 

1  See  tit.  Assault,  under  which  the  doc-       *  Cairns's  case,  1  Swinton,  597,  610. 
trine  of  Battery  is  considerably  treated.        e  Parseil  v.  Home,  S  Ner.  &  P.  664.  • 
Assault  and  Battery  are  commonly  classed        7  Respublica  v.  De  Longchamps,  1  Dall. 
together,  as   being  substantially  one   of-  111,114;  The  State  v.  Davis,  1  Hill,  S.  C. 
fence.  46 ;  United  States  v.  Ortega,  4  Wash.  C.  C. 

2  Vol.  I.  S  988.  531,  594.    And  see  Rich,  v.  Hogeboom, 
•  1  Ross.  Crimes,  Grea.  Ed.  751.  4  Denio,  453. 

4  1  Hawk.  P.  C.  Curw.  Ed.  p.  110,  {  2 ; 
Rex  v.  Cotesworth,  6  Mod.  172. 


BAWDY-HOUSE.    See  Vol.  I.  S  1087  et  seq. 
BESTIALITY.    See  tit.  Sodomy. 
BETTING  ON  ELECTIONS,  Ac.    See  tit.  Gamikg. 
BIGAMY.    See  tit.  Polygamy. 
TOL.  n.  5  [49] 
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CHAPTER  X. 

BLASPHEMY  AND  PROFANENESS. 

§  87  [68].  We  have  already  seen,1  that  public  profane  swear- 
ing and  blasphemy  are  indictable  at  the  common  law.  Whether 
the  principle  on  which  this  doctrine  rests  is,  that  they  tend  to 
undermine  Christianity,  which  is  a  part  of  our  law,2  or  that  they 
disturb  the  peace  and  corrupt  the  morals  of  the  community,3  is  a 
question  not  fully  settled.  Perhaps  we  may  even  take  another 
view,  namely,  that  reverence  toward  God  and  religion  —  Christian- 
ity being  our  form  of  religion  —  is  essential  to  man,  who  is  injured 
in  his  nature  and  being  when  this  reverence  is  impaired ;  or  still 
another  view,  that  these  offences  so  shock  his  purer  and  higher 
sensibilities  as  to  create  an  injury  to  him  against  which  he  needs 
protection,  precisely  as  against  an  assault.4  Probably  these  several 
considerations  and  some  others  also  may  each  be  deemed  to  enter 
more  or  less  into  the  policy  of  the  law.6  • 

§  88  [69].  Blasphemy  is  any  oral  or  written8  reproach  mali- 
ciously cast  upon  God,  his  name,  attributes,  or  religion.7  "  In  gen- 

1  Vol.  I.  §  946.  tiquity,  and  none  of  the  institutions  of 

2  Vol.  I.  \  945.  modern  Europe  (a  single  and  monitory 
8  Vol.  I.  $  946.  case  excepted),  ever  hazarded  such  a  bold 
4  See  Vol.  I.  $  547-549,  988.  experiment  upon  the  solidity  of  the  public 
6  In  People  v.  Buggies,  8  Johns.  290,  morals,  as  to  permit  with  impunity,  and 

Kont,  C.  J.,  observed :   "  The  people  of  under  the  sanction  of  their  tribunals,  the 

this  State,  in  common  with  the  people  of  general  religion  of  the  community  to  be 

this  country,  profess  the  general  doctrines  openly  insulted  and  defamed.    The  very 

of  Christianity,  as  the  rule  of  their  faith  idea  of  jurisprudence,  with   the   ancient 

and  practice ;  and  to  scandalize  the  author  lawgivers  and  philosophers,  embraced  the 

of  these  doctrines  is  not  only  in  a  religious  religion  of  the  country."    See  also  the 

point  of  view  extremely  impious,  but  even,  observations  of  Clayton,   C.  J.,  in  The 

in  respect  to  the  obligations  due  to  society-,  State  v.  Chandler,  2  Earring.  Del.  553, 

is  a  gross  violation  of  decency  and  good  569.    And  see  Andrew  v.  New  York  Bible 

order.    Nothing  could  be  more  offensive  and    Common   Prayer    Book   Society,  4 

to  the  virtuous  part  of  the  community,  or  Sandf.  156;  Vidal  i*.  Girard's  Executors, 

more  injurious  to  the  tender  morals  or  the  2  How.  U.  S.  127,  198. 

young,  than  to  declare  such  profanity  law-  *  The  State  v.  Chandler,  2  Harring.  Del. 

ful Things  which   corrupt   moral  553. 

sentiment,  as  obscene  actions,  prints,  and  7  "  This  species  of  offence,"  said  Dun- 
writings,  and  even  gross  instances  of  se-  can,  J.,  in  Updegraph  v.  Commonwealth, 
duction,  have,  upon  the  same  principle,  11  8.  &  R.  394,  406,  "may  be  classed 
been  held  indictable.  ...  No  government  under  the  following  heads :  first,  denying 
among  anv  of  the  polished  nations  of  an-  the  being  and  providence  of  God ;  second, 
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eral,"  said  a  learned  judge,  "blasphemy  may  be  described  as 
consisting  in  speaking  evil  of  the  Deity,  with  an  impious  purpose  to 
derogate'  from  the  divine  majesty,  and  to  alienate  the  minds  of 
others  from  the  love  and  reverence  of  God.  It  is  purposely  using 
words,  concerning  God,  calculated  and  designed  to  impair  and 
destroy  the  reverence,  respect,  and  confidence  due  to  him,  as  the 
intelligent  creator,  governor,  and  judge  of  the  world.  It  em- 
braces the  idea  of  detraction,  when  used  towards  the  Supreme 
Being ;  as  '  calumny '  usually  carries  the  same  idea,  when  applied 
to  en  individual.  It  is  a  wilful  and  malicious  attempt  to  lessen 
men's  reverence  of  God,  by  denying  his  existence,  or  his  attributes 
as  an  intelligent  creator,  governor,  and  judge  of  men,  and  to  prevent 
their  having  confidence  in  him  as  such." l 


contumelious  reproaches  of  Jesus  Christ,  lions  reproaches  of  Jesus  Christ.  Second- 
profane  and  malicious  scoffing  at  the  Scrip-  ly,  all  profane  scoffing  at  the  Holy  Scrip- 
tares,  and  exposing  any  part  of  them  to  tare,  or  exposing  any  part  thereof  to 
contempt  and  ridicule ;  third,  certain  inv  contempt  or  ridicule.  Thirdly,  impostures 
moralities  tending  to  subvert  all  religion  in  religion ;  as  falsely  pretending  to  extraor- 
and  morality,  which  are  the  foundation  of  dinary  commissions  from  God,  and  terrify- 
all  government*."  ing  and  abasing  the  people  with  false  do- 

1  1.  Shaw,  C.  J.,  in  Commonwealth  v.  nnnciations  of  judgments,  &c."  1  Hawk. 
Eneeland,  20  Pick.  206,  213.  While  it  is  P.  C.  Curw.  Ed.  p.  358,  $  1-3. 
plain,  that,  at  common  law,  the  offence  of  3.  There  are  some  English  statutes,  early 
blasphemy  is  indictable,  the  books  do  not  enough  in  date  to  be  common  law  with  us, 
give  us  any  very  exact  and  neat  definitions  pertaining  to  this  matter.  I  quote  from 
of  the  offence.  And  indeed  this  and  kin-  Hawkins:  "By  the  statute  1  Edw.  6,  c  1, 
dred  offences  are,  in  the  books,  more  or  less  repealed  by  1  Mary,  c.  2,  and  revived  by 
blended;  rendering  it,  therefore,  not  clear  1  Eliz.  c.  1,  it  is  enacted,  'that  whoever 
where  the  lines  should  be  drawn  separating  shall  deprave,  despise,  or  contemn  the 
the  several  offences  of  the  one  general  blessed  sacrament  of  the  Lord's  supper,  in 
class  from  one  another.  Nor  is  it  practi-  contempt  thereof,  by  contemptuous  words, 
cally  important,  in  all  cases,  to  make  the  or  by  any  words  of  depraving,  despising,  or 
separation.  The  general  doctrine  seems  to  reviling ;  or  shall  advisedly,  in  any  other- 
be,  that,  under  one  name  or  another,  every  wise  contemn,  despise,  or  revile  the  said  most 
oral  or  written  representation  whereby  blessed  sacrament,  shall  suffer  punishment, 
men's  reverence  for  the  Power  which  con-  and  make  fine  and  ransom  at  the  king's 
trols  us  and  the  world  is  ruthlessly  shocked  will  and  pleasure.'  By  3  Jac.  1,  c.  21: 
or  impaired,  is  indictable  at  the  common  '  Whoever  shall  use  the  name  of  the  Holy 
law.  And  it  is  oolv  a  modification  of  this  Trinity  profanely  or  jestingly,  in  rfny  stage 
general  doctrine  which  holds  it  indictable  to  play,  interlude,  or  show,  shall  be  liable  to 
revile  the  name  of  Jesus  Christ,  and  the  a  qui  tarn  penalty  of  ten  pounds.'  By 
Holy  Scriptures,  and  the  Sacraments;  be-  1  Will.  3,  c.  18,  f  17  [subsequent  to  the 
cause,  though  these  may  not,  by  all  men  settlement  of  the  older  colonies]  :  '  Who- 
among  us,  be  deemed  to  pertain  to  natural  ever  shall  deny,  in  his  preaching  or  writing, 
religion,  yet  they  pertain  to  Christianity,  the  doctrine  of  the  blessed  Trinity,  shall  lose 
of  which  indeed  they  constitute  the  out-  'all  benefit  of  the  act  for  granting  tolera- 
ward  substance,  and  Christianity  is  the  tion,  &c.' "  And  Hawkins  goes  on  to  say : 
religion  alifce  of  our  forefathers  and  of  the  "  I  shall  not  mention  the  offences  against 
mass  of  the  people  among  us,  and  it  con-  2  &  3  Edw.  6,  c.  19,  and  5  Eliz.  c.  5,  relat- 
stitutes  4  part  of  our  common  law.  Vol.  ing  to  fasts  and  fish-days,  because  it  is 
L  $  945.  expressly  declared  that  these  statutes  are 

2.    Hawkins  mentions,  among  the  com-  enacted  merely  on  a  political  account ;  and 

mon-law  offences  against  religion :  "  First,  it  is  made  penal  to  affirm  that  any  eating 

all  blasphemies  against  God;  as  denying  of  fish,  or  forbidding  of  fish,  mentioned  there- 

his  being  or  providence,  and  all  contume-  in,  is  necessary  to  salvation,  or  that  it  is 
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§  89  [70].  And 'so  a  malicious  reviling  of  the  Sacred  Scrip- 
tures, whether  of  the  Old  or  New  Testament,  is  blasphemy.1 
When,  therefore,  ohe,  with  the  evil  intent  necessary  as  thcf  founda- 
tion of  this  offence,  said,  "  that  the  Holy  Scriptures  were  a  fable  ; 
that  they  were  a  contradiction ;  and  that,  although  they  contained 
a  number  of  good  things,  yet  they  contained  a  great  many  lies,"  —  * 
he  was  held,  in  Pennsylvania,  to  be  indictable  both  at  the  common 
law  and  under  the  statute  of  that  State.2 

§  90  [71] .  In  like  manner,  words  spoken  against  the  author  of 
Christianity  come  within  the  same  condemnation.  When,  there- 
fore, with  intent  to  vilify  the  Christian  religion,  the  defendant  had 
said, "  The  Virgin  Mary  was  a  whore,  and  Jesus- Christ  a  bastard," 
he  was  held  to  have  been  rightly  convicted  of  blasphemy.8  And 
a  malicious  publication,  in  substance,  that  Jesus  Christ  was  an 
impostor  and  a  murderer  in  principle,  was  held  to  be  blasphe- 
mous.4 

§  91  [72].  Profane  swearing  is  a  species  of  blasphemy.  There 
is  little  need  to  define  it  at  common  law.  Under  the  statute  of 
Connecticut,  "  profane  swearing "  was  said  to  be  constituted  by 
any  words  importing  an  imprecation  of  future  divine  vengeance. 
Thus, — "You  are  a  God  damned  old  rascal,"—" You  are  a 


the  service  of  God."    1  Hawk.  P.  C.  Curw.  be  stripped  of  one  of  its  principal  sanctions, 

Ed.  p.  365,  $  31-34.    As  to  the  considera-  the  dread  of  future  punishments."    p.  715- 

tion  to  be  given  statutes  like  these,  see  719.    See  also  Eaton's  case,  31  Howell 

ante,  §  62-65  and  note.  St.  Tr.  927;  Aikenhead's  case  (Scotch),  13 

4.  Gentlemen  who  are  searching  through  Howell  St.  Tr.  918 ;  Nayler's  case,  5  How-' 

the  English  law  on  this  subject,  will  not  ell  St.  Tr.  802. 

fail  to  look,  among  other  things,  at  what  l  Reg.   v.   Hetherington,  5   Jur.  529  ; 

may  be  found  in  the  State  Trials.    See  People  v.  Buggies,  S  Johns.  290 ;  1  Hawk. 

Williams's  case,  for  blasphemy  in  publish-  P.  C.  Curw.  Ed.  p.  358,  \  2. 

ing  Paine's  Age  of  Reason,  26  Howell  St.  *  Updegraph  v.  Commonwealth,  11  S. 

Tr.  653,  embracing  an  able  argument  by  &  R.  394. 

Mr.  Erskine,  who  appeared  for  the  prose-  ■  The  State  v.  Chandler,  2  Hairing.  Del. 
cution.  Mr.  Justice  Ashhurst,  in  pronounc-  553 ;  People  v.  Ruggles,  8  Johns.  290 ; 
ing  sentence  against  the  prisoner,  who  had  People  v.  rorter,  2  rarker,  14. 
been  convicted,  said :  "  All  offences  of  this  *  Rex  v.  Waddington,  1  B.  &  C.  26. 
kind  are  not  only  offences  to  God,  but  In  this  case  Best,  J.,  said:  "It  is  not 
crimes  against  the  law  of  the  land ;  inas-  necessary  for  me  to  say,  whether  it  be  libel- 
much  as  they  tend  to  destroy  those  obliga-.  lous  to  argue  from  the  Scriptures  against 
tious  whereby  civil  society  is  bound  to-  the  divinity  of  Christ ;  that  is  not  what  the 
gethor ;  and  it  is  upon  this  ground  that  the  •defendant  professes  to  do.  He  argues 
Christian  religion  constitutes  part  of  the  against  the  divinity  of  Christ  by  denying 
law  of  England."  And  he  added:  "If  the  truth  of  the  Scriptures.  A  work  con- 
the  name  of  our  Redeemer  were  suffered  to  taining  such  arguments,  published  mali- 
be  traduced,  and  his  holy  religion  treated  tiouslv  (which  the  jury  in  the  case  have 
with  contempt,  the  solemnity  of  an  oath,-  found),  is  by  the  common  law  a  libel." 
on  which  the  due  administration  of  justice  See  also  Reg.  v.  Gathercole,  2  Lewin,  237, 
depends,  would  be  destroyed,  and  the  law  254. 
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damned  old  rascal  to  hell,"  —  "You  are  a  damned  old  rascal," 
were  severally  held  to  be  words  of  profane  swearing.1 

§  92  [73.]  The  statutory  offence.  In  confirmation  of  the 
common-law  doctrine,  the  statutes  of  several  of  the  States  have 
special  provisions  making  blasphemy  and  profaneness  criminal.2 
Thus,  by  a  Massachusetts  enactment,  it  is  indictable  "  if,"  among 
other  things,  "  any  person  shall  wilfully  blaspheme  the  holy  name 
of  God,  by  denying,  cursing,  or  contumeliously  reproaching  God, 
his  creation,  government,  or  final  judging  of  the  world."  And  it 
is  held,  that  the  wilful  denial,  by  which  is  meant  the  denial  with 
a  bad  purpose,8  of  the  existence  of  any  God  except  the  material 
universe,  is  within  the  prohibition  ;  wherefore  an  indictment  was 
sustained  for  published  words,  the  more  important  of  which  are  the 
following :  "  Universalists  believe  in  a  god  which  I  do  not ;  but  be- 
lieve that  their  god,  with  all  his  moral  attributes  (aside  from 
nature  itself),  is  nothing  more  than  a  mere  chimera  of  their  own 
imagination."  4  It  has  moreover  been  decided,  that  neither  are 
these  statutes  nor  is  the  common-law  doctrine  repugnant  to  the 
constitutions  of  those  States  in  which  the  question  has  arisen.5 

§  93  [74].  Limits  of  the  foregoing  doctrines.  But  the  law  of 
blasphemy,  statutory  or  common,  will  not  be  so  administered  as 
to  abridge  the  liberty  of  speech  and  the  press.  For,  as  a  learned 
judge  once  remarked,  u  No  author  or  printer,  who  fairly  and  con- 
scientiously promulgates  opinions  with  whose  truths  he  is  im- 
pressed, for  the  benefit  of  others,  is  answerable  as  a  criminal.  A 
malicious  and  mischievous  intention  is,  in  such  a  case,  the  broad 
boundary  between  right  and  wrong ;  it  is  to  be  collected  from  the 
offensive  levity,  scurrilous  and  opprobrious  language,  and  other 
circumstances,  whether  the  act  of  the  party  was  malicious."  °  Still, 
one  who  should  utter  words  or  sentiments  calculated,  according 

1  Holcomb   v.   Cornish,  8  Conn.   375.  v.  Kirby,   1   Murph.  254;  The  State  v. 

And    see    Commonwealth    v.    Hardy,    1  Ellar,  1  Dev.  267 ;  The  State  v.  Jones,  9 

Ashm.  410.    Under  the  statute  of  Indiana,  Ire.  38. 

"profanely  swearing  three  several  oaths,  *  And  see  Vol.  I.  §  421. 

by  taking  the  name  of  God  in  vain/'  was  4  Commonwealth  v.  Kneeland,  20  Pick, 

held  to  be  a  sufficient  description  of  the  206,  Thacher  Crim.  Cas.  346. 

offence.    Odell  v.  Garnett,  4  Blackf.  549.  6  Commonwealth  v.  Kneeland,  supra ; 

*  See  Commonwealth  v.  Kneeland,  20  The  State  v.  Chandler,  2  Harring.  Del.  553 ; 

Pick.  206,  Thacher  Crim.  Cas.  346  ;  Com-  People  v.  Ruggles,  8  Johns.  290. 

monwealtn  v.  Hardy,  1   Ashm.  410  ;  Up-  6  Duncan,  J.  in  Updegraph  v.  Common- 

degraph  v.  Commonwealth,  1 1  S.  &  R.S94 ;  wealth,   II  S.  &  R.  394,  405,  406  ;  s.  p. 

Odell  t7.  Garnett,  4  Blackf.  549 ;  Holcomb  Shaw,  C.  J.,  in   Commonwealth  v.  Knee- 

r.  Cornish,  8  Conn.  375;    The   State   v.  land,  20  Pick.  206,221 ;   Whart.   Crim. 

Chandler,  2  Harring.  Del.  553 ;  The  State  Law,  f  2538. 
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to  common  judgment,  to  corrupt  the  public  morals,  or  to  shock 
the  sensibilities  of  mankind  in  a  Christian  community,  would 
doubtless  not  be  permitted  to  excuse  himself  under  the  plea  of 
conscientious  conviction.  Men  must  not  allow  their  convictions 
to  lead  them  to  injurious  acts  ;  or,  if  they  do  so,  they  must  take 
the  consequences.1  Perhaps  in  some  cases  it  may  be  important  to 
consider  the  degree  and  kind  of  publicity  given  to  the  matter 
charged  as  blasphemous.3 

§  94JT5].  The  Scotch  law.  Blasphemy  is  a. crime  in  Scot- 
land, under  the  common  la»w  of  the  country  ;  and  the  matter  has 
been  further  regulated  there,  to  some  extent,  by  statutes.8  It  is 
said  by  Hume  to  consist  in  the  denial  of  the  being,  attributes,  or 
nature  of  God  ;  or  in  uttering  impious  and  profane  things  against 
him,  and  against  the  authority  of  the  Holy  Scriptures.4  Whether 
a  mere  candid  denial  of  the  Scriptures  as  a  divine  revelation  is 
sufficient,  is  a  point  on  which  the  Scotch  authorities  are  not  dis- 
tinct ;  but  it  seems,  that  in  that  country,  as  in  this  and  in  England, 
the  denial,  to  be  indictable,  must  go  beyond  fair  and  candid  in- 
quiry, indicating  an  "  intention  to  bring  them  into  ridicule  and 
contempt."  6  In  one  case  the  Scotch  court  decided,  that  intoxica- 
tion furnishes  no  defence  for  blasphemous  words  spoken,  either  as 
justifying  them,  or  alleviating  the  crime.6  Mr.  Hume  questions 
the  correctness  of  this  decision.7  But  the  same  was  once  ruled  at 
nisi  priusy  in  New  York ;  it  "  only  aggravates  the  offence. "  8  And 
plainly  this  is  the  true  common-law  doctrine,9  whatever  may  be 
the  better  Scotch  view. 

1  And  see  Vol.  I.  §  428.    "  Every  man        *  1  Hume  Crim.  Law,  2d  ed.  559. 

may  fearlessly  advance  any  new  doctrines,  *  Paterson's  case,  1  Broun.  629 ;  2  Hume 

provided  he  does  so  with  proper  respect  to  Crim.  Law,  2d  ed.  559. 

the  religion  and  government  of  the  coun-  6  Kinninmonnt's  case,  1   Hume  Crim. 

try.'1    Best,  J.,  in  Rex  v.  Burdett,  4  B.  &  Law,  2d  ed.  561. 

Aid.  95, 132.    And  see  Reg.  u.  Collins,  9  7  1  Hume  Crim.  Law,  2d  ed.  561. 

Car.  &  P.  456  ;  1  Gab.  Crim.  Law,  78.  '  People  v.  Porter,  2  Parker,  14. 

2  And  see  The  State  v.  Jones,  9  Ire.  38  ;  •  Vol.  I.  i  488  et  seq. 
The  State  v.  Ellar,  1  Dev.  267. 

8  1  Allison   Crim.  Law,  643 ;  2  Hume 
Crim.  Law,  2d  ed.  559. 


BREACH  OF  THE  PEACE.    See  Vol.  I.  *  974  et  seq. 
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§  95  [76].  Bribery  is  the  voluntary  giving  or  receiving  of  any- 
thing of  value  in  corrupt  payment  for  an  official  act,  done  or  to 

be  done.2    Hawkins  defines  this  offence  and  states  the  law  thus : 

1  For  matter  under  this  title,  see  Vol.  L  torn*.  Bex  v.  Cassano,  5  Esp.  231."  Bum. 
{  543,  689,  744,  745,  919,  922.  Just.  28th  ed.  by  Chitty,  tit.  Bribery. 

2  1.  Blackstone  defines:  "Bribery  is  2.  Another  defect  in  the  definitions 
when  a  judge,  or  other  person  concerned  quoted  from  Coke  and  from  Blackstone  is, 
in  the  administration  of  justice,  takes  any  that  they  do-not  cover  the  case  of  giving  a 
undue  reward  to  influence  his  behavior  in  bribe ;  which,  in  troth,  is  just  as  much 
his  office."  4  Bl.  Com.  139.  Lord  Coke  bribery  as  the^/eceiving  of  one.  This 
says :  "  Bribery  is  a  great  misprision,  when  offence,  with  the  reason  on  which  it* rests, 
any  man  in  judicial  place  takes  any  fee  or  may  be  stated  as  follows :  Whenever  the 
pension,  robe  or  livery,  gift,  reward,  or  motive  of  lucre  is  placed  before  the  mind 
brocage  of  any  person,  that  hath  to  do  of  an  official  person  to  influence  his  con- 
before  him  in  any  way,  for  doing  his  office,  duct,  a  danger  to  the  state  is  at  once 
or  by  color  of  his  office,  but  of  the  king  created.  And  though  official  persons  are 
only,  unless  it  be  meat  and  drink^and  that  entitled  to  compensation  for  their  services ; 
of  small  value."  3  Inst.  145.  The  most  and  the  law  does  not  deem  such  compen- 
obvious  defect  in  these  definitions  is,  that  sation  as  itself  provides  to  be  attended 
the  latter  confines  the  oflence  to  persons  in  with  ganger,  since  this  does  not  bend  the 
"judicial  place ; "  and  the  former,  to  persons  officer  to  one  course  of  conduct  rather  than 
"  concerned  in  the  administration  of  jus-  another ;  yet,  whenever  there  is  presented 
tice ; "  whereas  it  extends  to  all  officers  to  the  official  mind  the  idea  of  money  not 
connected  with  the  administration  of  the  merited,  as  a  return  for  doing  an  act  not 
government,  executive,  legislative,  and  jo-  warranted,  or  even  for  making  fresh  haste 
dicial,  and,  I  presume,  under  the  appro-  to  perform  a  warranted  act,  there  is  an 
priate  circumstances,  military.  The  follow-  endeavor  to  corrupt  justice  at  her  fountains, 
mg  is  what  is  said  in  Burn's  Justice  upon  and  danger  to  the  entire  community  springs 
the  point :  "  This  definition,  in  confining  from  the  endeavor.  If  the  judge  spurns 
the  oflence  to  judicial  officers,  seems  too  the  bribe,  he  is  innocent ;  if  he  accepts  it, 
narrow.  See  Rex  v.  Beale,  1  East,  183 ;  he  is  guilty;  but,  whether  the  bribe  is  taken 
Bex  v.  Vaughan,  4  Bur.  2494 ;  Com.  Dig.  or  refused,  he  who  offered  it  is  equally  an 
Officer,  I.    The  attempt  to  bribe  is  an  offender  against  the  law. 

offence.  Thus,  an  attempt  to  bribe  a  3.  Growing  out  of  the  same  reason,  we 
privy  counsellor  to  procure  a  reversionary  have  the  condemnation  in  which  all  right* 
patent  of  an  office  grantable  by  the  king  minded  men  hold  those  sinister  approaches 
under  the  great  seal  was  held  indictable,  to  official  persons,  in  which  evil-minded 
though  it  did  not  succeed.  Bex  v.  Vaughan,  people  sometimes  indulge ;  amounting  to 
4  Bur.  2495 ;  Rex  v.  Pollman,  2  Camp,  less  than  bribery,  yet  highly  reprehensible 
290 ;  Rex  v.  Plympton,  2  Ld.  Raym.  1877.  morally,  if  not  legally.  In  our  own  conn- 
So  is  an  offer  of  a  bribe  to  a  juryman,  try  especially,  where  the  artificial  dignity 
Young's  case,  2  East,  14, 16.  An  attempt  or  office  does  not  operate  so  powerfully  to 
to  bribe  at  an  election  for  parliament  is  repel  such  things,  as  it  does  in  Europe, 
indictable.  Rex  v.  Vaughan,  4  Bur.  2500;  and  where  the  desire  for  votes  is  always 
Rex  v.  Plympton,  2  Ld.  Raym.  1377 ;  and  present  in  the  minds  of  most  people  hold- 
see  Henslow  v.  Fawcett,  1  Har.  &  W.  125.  mg  office,  both  the  danger  and  the  present 
So  is  an  attempt  to  bribe  an  officer  of  ens-  evil,  from  this  source,   are   very   great 
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"  Bribery,  in  a  strict  sense,  is  taken  for  a  great  misprision  of  one 
in  a  judicial  place  taking  any  valuable  thing  whatsoever,  except 
meat  and  drink  of  small  value,  of  any  one  who  has  to  do  'before 
him  any  way,  for  doing  his  office,  or  by  color  of  his  office,  but  of 
the  king  only.  But  bribery  in  a  large  sense  is  sometimes  taken 
for  the  receiving  or  offering  of  any  undue  reward,  by  or  to  any 
person  whatsoever,  whose  ordinary  profession  or  business  relates 
to  the  administration  of  public  justice,  in  order  to  incline  him  to 
do  a  thing  against  the  known  rules  of  honesty  and  integrity.;  for 
the  law  abhors  any  the  least  tendency  to  corruption  in  those  who 
are  any  way  concerned  in  its  administration,  and  will  not  endure 
their  taking  a  reward  for  the  doing,  which  deserves  the  severest 
of  punishments.  Also  bribery  signifies  the  taking  or  giving  of  a 
reward  for  offices  of  a  public  nature." l  And  "  as  it  is  a  crime  to 
take  a  bribe,  it  is  clearly  also  a  crime  to  give  one ;  for  the  offences 
are  reciprocal."  a 

§  96  [77].  The  gist  of  the  offence  seems  to  be  the  tendency  of 
the  bribe  to  perver£*justice  in  any  of  the  governmental  depart- 
ments, executive,  legislative,  or  judicial.  Thus,  if  one  pays  money 
to  a  voter  to  vote  at  an  election  for  a  particular  candidate,8  or 
simply  to  vote,4  or  to  go  out  of  town  and  forbear  voting,6  the 
act  tends  to  create  a  perturbation  in  the  movements  of  the  gov- 
ernmental machinery,  and  the  parties  are  consequently  indictable. 
And  the  Virginia  court  held,  that  a  corrupt  agreement  between 
two  justices  of  the  peace,  having  power  to  appoint  a  commissioner 
and  a  clerk,  for  the  one  to  vote  for  A  as  commissioner,  in  con- 
sideration of  the  other  voting  for  B  as  clerk,  and  vice  versa,  is,  if 
carried  into  execution,  an  indictable  misdemeanor  at  the  common 

Neither  public  sentiment  nor  proper  laws  154.  As  to  what  office  is  meant  by  stat. 
should  be  wanting  with  us,  to  restrain  the  49  Geo.  3,  c.  126,  $  3,  against  the  corrupt 
wrong-minded  in  such  cases.  In  respect  sale  of  an  office,  see  Bag.  v.  Charretie,. 
to  the  judicial  office,  a  very  important  13  Jur.  450,  18  Law  J.  n.  8.  M.  C.  100. 
truth  may  be  stated  in  the  language  of  As  to  the  Virginia  statute  against  buying 
Lord  Cottenham,  as  follows  :  "  Every  pri-  and  selling  offices,  see  Commonwealth  v. 
vate  communication  to  a  judge,  for  the  Callaghan,  2  Va.  Cas.  460. 
purpose  of  influencing  his  decision  upon  a  s  1  Gab.  Crim.  Law,  163  ;  Rex  v. 
matter  publicly  before  him,  always  is,  and  Vaughan,  4  Bar.  2494. 
ought  to  be,  reprobated  ;  it  is  a  course  8  Rex  v.  Cripland,  1 1  Mod.  387 ;  Corn- 
calculated,  if  tolerated,  to  divert  the  course  monwealth  v.  Shaver,  3  Watts  &  S.  338. 
of  justice,  and  is  considered,  and  ought  See  Hughes  v.  Marshall,  2  Tyrw.  134, 
more  frequently  than  it  is,  to  be  treated,  5  Car.  &  P.  151. 

as,  what  it  really  is,  a  high  contempt  of  *  Rex  v.  Plympton,  2  Ld.  Raym.  1377. 

court."    Matter  of  Dyce  Sombre,  1  Mac.  *  Rex  v.  Isnerwood,  2  Keny.  202.    And 

&  G.  116,  122.  see  Bush  v.  Railing,  Say.  289,  decided  on 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  414,  415,  stat.  2  Geo.  2,  c.  24,  f  7. 
f  1-3.    See  also  1  Russ.  Crimes,  Grea.  Ed. 
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law ;  the  decision  being,  however,  put  principally  upon  the  ground 
of  corruption  in  office.1  A  bribe  to  a  privy  counsellor,  to  recom- 
mend to  the  king  a  particular  person  for  a  station  within  his 
gift ; 2  or  to  the~agent  having  authority,  to  exchange  prisoners  of 
war  out  of  their  order;8  is  indictable  within  the  general  law  of 
bribery.4 

§  97  [78].  Degree  of  the  crime  and  Us  punishment.  Hawkins 
says :  "  At  common  law,  bribery  in  a  judge,  in  relation  to  a  cause 
pending  before  him,  was  looked  upon  as  an  offence  of  so  heinous 
.  a  nature,  that  it  was  sometimes  punished  as  high  treason  before 
the  25  Edw.  3 ;  and,  at  this  day,  it  is  certainly  a  very  high  offence, 
and  punishable,  not  only  with  forfeiture  of  the  offender's  office  of 
justice,6  but  also  with  fine  and  imprisonment,  Ac."  But  all  other 
forms  of  bribery  are  misdemeanor,  to  be  visited  with  imprison- 
ment and  fine.6  As  treason  includes  felony,  and  as  a  provision  of 
law,  making  an  act  which  was  treason  such  no  longer,  operates  to 
leave  it  a  felony,7  we  might  deem  bribery  in  a  judge,  committed 
under  the  circumstances  mentioned  in  the  language  quoted  from 
Hawkins,  to  be  felony,  only  the  latter  part  of  the  quotation  clearly 
implies  the  contrary.  But  suppose  it  to  be  felony,  there  is,  growing 
out  of  the  exemption  of  judicial  officers  from  the  ordinary  criminal 
process  for  official  misconduct,8  a  practical  difficulty  in  punishing 
it  as  such.  Indeed  little  doubt  can  be  entertained,  that  all  kinds 
of  bribery  are,  in  this  country,  under  our  common  law,  merely 
misdemeanor;  though  some  kinds  are  misdemeanors  of  a  very 
high  and  aggravated  nature.9 

§  98  [79].  Attempts.10  The  law  is  settled,  that  this  crime  ad- 
mits of  indictable  attempts.  The  common  form  of  attempt  is  by 
offering  or  promising  the  gift,  and  this  offer  or  promise  is  held  to 
be  punishable  the  same  as  if  it  were  actually  accepted  or  delivered.11 

f  Commonwealth  9.  Callaghan,  2  Va.  *  Vol.  L  \  *78. 

Cas.  460.     Here  is  a  conspiracy  also;  and  "  See  Vol.  I.  f  914-916. 

no  reason  appears,  why,  if  such  an  agree-  °  See  also  Commonwealth  v.   Sharer, 

ment  is  of  an  indictable  nature,  it  need  8  Watts  &  S.  838,  in  which  it  was  held, 

be  carried  into  effect  to  make  the  offence  that  the  bribing  of  a  voter  by  a  candidate 

complete.  for  the  office  of  sheriff  is  not  an  "  infamons 

8  Rex  v.  Vaughan,  4  Bur.  2494.  crime,"  within  the  meaning  of  art.  6,  {  9, 

•  Bex  v.  Beale,  cited  1  East,  188.  of  the  Constitution  of  Pennsylvania,  a  con- 

4  An  agreement  to  nse  a  supposed  infln-  viction  of  which  will  disqualify  him  from 

ence  with  the  street  commissioner  to  induce  holding  the  office. 


him  to  allow  certain  claims  is  illegal,  and  10  See  Vol.  1 .  $  657  et  seq. 

a  note  given  in  consideration  of  it  is  void.  n  Vol.  I.  $  689 ;  Bex  v.  Vaughan,  4  Bur. 

Devlin  v.  Brady,  32  Barb.  518.  2494;    Bex  v.  Ply mp ton,  2  Ld.  Baym. 

*  See  also  Vol.  I.  {  742.  1377 ;  Bex  t>.  Isherwood,  2  Keny.  202  ;  Bex 

•  1  Hawk.    P.  C.  Curw.  Ed.  p.  416,  v.  Cripland,  11  Mod.  887.    And  see  ante, 
S  6,  7.  $  95,  note. 
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And  if  the  offer  is  made  by  letter  through  the  post-office,  the 

m 

writer  commits  a  complete  offence  at  the  place  where  he  deposits 
the  letter,1  as  well  as  at  the  place  where  it  is  received.  The  Ala- 
bama judges  decided,  that  a  tender  of  a  bribe  to  a  justice  of  the 
peace  corruptly  to  decide  a  case  not  pending,  but  afterward  to  be 
instituted  before  him ;  the  bribe  being  declined,  and  the  suit  not 
undertaken ;  is  indictable  at  the  common  law.  But  they  also 
held,  that  this  transaction  is  not  within  the  statute  of  the  State 
against  offering  "  any  gift  or  gratuity  whatever,  with  intent  to  in- 
fluence his  act,  vote,  opinion,  decision,  or  judgment,  on  any  mat- 
ter, cause,  or  proceeding  which  may  be  then  pending,  or  may  by 
law  come  or  be  brought,  before  him,  in  his  official  capacity."  2 

1  United  States  v.  Worrell,  2  Dall.  384.    And  see  People  ex  rel  Parley,  2  Cal.  564. 
3  Barefield  v.  The  State,  14  Ala.  603. 


BRIDGE.    See  tit.  Way;    also  Vol.  I.  4  318. 
BUILDING  OF  WOOD,  &c.    See  tit.  Vol.  I.  S  1083. 
BUGGERY.    See  Sodomy. 
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CHAPTER   XII. 

BURGLARY  AND  OTHER  BREAKINGS.* 

8kct.  99.  Introduction. 

100-105.  The  Breaking  and  Entering. 

108.  The  Time. 

109-111.  The  Place. 

*  112-116.  The  Intent. 

117.  Statutory  Breakings. 

118, 119.  Concluding  Points. 

§  99  [80].  Burglary  is  an  unlawful  breaking  and  entering,  in 
the  night-time,  into  another's  dwelling-house,  with  the  intent  to 
commit  a  felony  therein.3  Let  us  consider  the  matter  in  the 
following  order :  I.  The  Breaking  and  Entering ;  II.  The  Time ; 
HI.  The  Place ;  IV.  The  Intent.  We  shall  then  look  at  V. 
Statutory  Breakings ;  YI.  Concluding  Points.  • 


I.    The  Breaking'  and  Entering. 

§  100  [81].  In  the  previous  volume8  was  explained  what  is 
meant  by  a  breaking.  But  in  burglary  there  must  be  also  an 
entry.4  The  entry  need  not  be  in  the  same  night  with  the  break- 
ing ;  though  both  must  evidently  take  place  in  the  night,  and  both 
must  be  with  felonious  intent.6  To  constitute  an  entry,  the  whole 
physical  frame  need  not  pass  within  the  dwelling-house  :  if  a  hand 
or  any  part  of  the  body  does,  or  if  the  instrument  intended  to  be 

1#  For  matter  under  this  title,  see  Vol.  I.  night  breaketh  and  entereth  into  a  mansion- 

\  293-305,  307,  327,  328,  427,  524,  570,  house  of  another,  of  intent  to  kill  some  rea- 

618,  667,  678,  893-895,  996,  1012.  sonable  creature,  or  to  commit  some  other 

2  Vol.  I.  S  996.  There  are  no  very  wide  felony,  within  the  same,  whether  his  felo- 

differences,  among  writers  on  the  law,  in  nious  intent  be  executed  or  not."    3  Inst, 

the  definitions  of  Burglary.    Thus,  Haw-  63.    And  see  4  Bl.  Com.  243,  244 ;  2  East 

kins  defines :  "  Burglary  is  a  felony  at  the  P.  C.  484. 

common  law,  in  breaking  and  entering  the  ■  Vol.  I.  \  327,  570. 

mansion-house  of  another,  or  (as  some  say)  4  Rex  v.  Hughes,  1  Leach,  4th  ed.  406, 

the  walls,  or  rates  of  a  walled  town,  in  the  2  East  P.  C.  491 ;  Anonymous,  Dalison, 

night,  to  the  intent  to  commit  some  felony  22 ;  1  Hale  P.  C.  551 ;    Anonymous,  J. 

within  the  same,  whether  the  felonious  in-  Kel.  67. 

tent  be  executed  or  not."    1  Hawk.  P.  C.  *  1  Gab.  Crim.  Law.  176 ;  2  East  P.  C. 

Curw.  Ed.  p.  129.    Lord  Coke:  "A  burg-  508;  1  Hale  P.  C.  551;  Rex  v.  Smith, 

lar  (or  the  person  that  committeth  burglary)  Russ.  &  Ry.  417  ;  Rex  v.  Jordan,  7  Car.  & 

is  by  the  common  law  a  felon,  that  in  the  P.  432 ;  Reg.  v.  Bird,  9  Car.  &  P.  44. 


§  102  spbcipio  offences,  [book  x. 

used  in  the  commission  of  the  felony  does,  that  is  sufficient.1 
Therefore  a  man  commits  this  offence  who  cuts  a  hole  in  the 
shutters,  thrusts  in  his  hand,  and  feloniously  takes  away  another's 
personal  property ; a  or  thrusts  in  his  hand,  with  the  like  intention, 
without  accomplishing  the  object ; 8  or  puts  "  a  hook  in  at  a  win- 
dow to  draw  out  goods,  or  a  pistol  to  demand  one's  money. "  * 

§  101  [82].  But  if  only  the  tool  used  for  breaking  goes  in,  and 
'  neither  any  part  of  the  person,  nor  the  instrument  by* which  the 
ulterior  felony  is  to  be  perpetrated,  does,  there  is  no  burglary.6 
Thus,  to  raise  a  window  by  means  of  the  hands  placed  outside  of 
it,  and  then  thrust  in  a  bar  for  forcing  open  the  inside  shutter ; fl 
or  to  make  a  hole  through  a  door  with  a  centre  bit,  whereby  some 
of  the  chips  fall  in,7  —  is  insufficient ;  because  neither  the  bar  nor 
the  centre  bit  was  to  be  employed  about  the  ulterior  felony. 
Whether,  if  one,  intending  a  felonious  homicide,  discharges  a  ball 
from  a  gun  outside  the  house,  through  a  hole  previously  broken  by 
him  for  the  purpose ;  or,  without  a  previous  breaking,  sends  the 
ball  into  the  house,  making  tjius  both  a  breach  and  an  entry  by 
one  impulse ;  he  commits  burglary,  is  left  uncertain  on  the  author- 
ities.8 On  principle,  there  is  less  doubt;  for  the  ball  is  the  instru- 
ment meant  and  adapted  to  perpetrate  the  felonious  homicide ; 9 
and,  according  to  a  general  doctrine  of  the  criminal  law,  a  physical 
agent  set  in  action  by  the  party  is  considered  the  same  as  the  party 
himself;  even  causing  him  to  commit  the  offence  in  the  locality 
where  the  agent  acts,  though  himself  personally  absent.10  In  other 
words,  applying  the  doctrine  to  this  particular  case,  the  passing  of 
the  ball  into  the  house  is  his  going  there,  and  the  act  done  by  the 
ball  is  his  act  in  the  particular  place  where  the  ball  is. 

§  102  [83].  There  is  no  necessity  the  <entry  should  extend  to 
any  defined  distance  inside.    And  so  when  a  boy,  intending  to 

i  The  State  v.  McCall,  4  Ala.  643 ;  1  *  Rex  v.  Hughes,  1  Leach,  4th  ed.  406, 

Oab.  Crim.  Law,  174;  3  Inst.  64;  4  Bl.  2  East  P.  C.  491. 

Com,  227.                    *  ■  1  Hale  P.  C.  555 ;  1  Hawk.  P.  C.  Carw. 

2  Gibbons's  case,  Foster,  107.    And  see  Ed.  p.  132,  f  H  ;  2  East  P.  C.  490 ;  1  Gab. 

Anonymous,  1  Anderson,  115.  Crim.  Law,  174;  1  Ruse.  Crimes,  Grea. 

*  Rex  v.  Bailey,  Ross.  &  Ry,  841,  1  Ed.  795  and  note. 

Moody,  23.  »  See  2  East  P.  C.  490 ;  1  Ross.  Crimes, 

4  Bl.  Com.  227 ;  8  Inst.  64 ;  Anonymous,  Grea.  Ed.  795. 

1  Hale  P.  C.  553.  l0  Vol.  I.  {  80-84,  387,  599.    It  is  the 

6  Rex  v.  Roberts,  Car.  Crim.  Law,  3d  same  if  a  man  sends  into  the  dwelling  a  child 

ed.  293 ;  Rex  v.  Hughes,  1  Leach,  4th  ed.  of  tender  years  and  innocent  of  any  crime, 

406 ;  2  East  P.  C.  491 ;  Rex  v.  Rust,  1  bat  does  not  personally  enter;  he  is  still 

Moody,  183 ;  3  Inst.  64 ;  1  Hawk.  P.  C.  chargeable  with  burglary.    1  Hale  P.  C. 

Carw.  Ed.  p.  132,  $  11,  12.  555,  556 ;  1  Ross.  Crimes,  Grea.  Ed.  797 

6  Rex  v.  Rust,   1  Moody,   183;  Rex  v. 
Roberts,  Car.  Crim.  Law,  3d  ed.  293. 
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steal,  pushed  in  with  his  fingers  a  pane  of  glass,  and  simply  the 
fore  part  of  one  finger  had  passed  within  the  sash  when  he  was 
apprehended,  a  conviction  of  him  for  burglary  was  held  to  be  cor- 
rect.1 If  there  are  shutters,  and  they  are  inside,  no  more  need 
be  done  than  to  break  a  pane  of  glass,  and  put  in  the  hand  for  the 
purpose,  unaccomplished,  of  opening  a  shutter ; 3  but,  if  they  are 
outsid^,  and  the  hand  passes  them,  this  is  not  a  sufficient  entry 
while  the  glass  remains  unbroken.3 

§  103  [84].  We  have  already  seen,4  that  the  breaking,  as  well 
as  the  entry,  must  be  of  something  which  constitutes  a  part  of  the 
dwelling-house.  And  so  where  one  made  his  way,  by  a  skeleton 
key,  through  the  area  gate,  which  gate  is  not  deemed  in  law  to 
be,  like  the  door  of  a  mansion,  parcel  of  the  mansion ;  and  thus 
entered  the  house  at  a  door  in  it  which  had  been  left  open  by  acci- 
dent ;  be  was  held  not  to  be  guilty  of  burglary.5  The  breaking, 
however,  need  not  be  of  outer  barriers ;  for,  if  one  is  within  the 
house,  however  lawfully,  and  there  breaks  and  enters  burgla- 
riously an  inner  door,  —  as  where  a  servant  lifts  the  latch  and 
goes  into  a  chamber 6  to  commit  murder 7  or  a  rape,8 —  the  offence 
of  burglary  is  committed.9  The  facts  of  the  cases  seem  not  to 
have  raised  the  question,  whether  a  breach  of  an  inner  door,  by  a 
person  already  within,  is  sufficient,  without  any  entry  through  the 
door  broken  ;  and  so  this  question  remains  for  decision  hereafter, 
though  there  are  indications  that  the  breaking  alone,  in  [such  cir- 
cumstances, may  be  deemed  enough.10    When  an  offender  has 

1  Rex  v.  Davis,  Russ.  &  Ry.  499.  8  Rex  t>.  Gray,  l.Stra.  481. 

*  Rex  v.  Perkes,  1  Car.  &  P.  300 ;  Rex  °  And  see  Vol.  I.  §  307  ;  Rex  v.  John- 
v.  Bailey,  Ross.  &  Ry.  341 ;  Roberts's  case,  son,  2  East  P.  C.  488;  The  State  v.  Wil- 
2  East  P.  C.  487.  son,  Coxe,  439,  441  ;  Rex  v.  Cassey,  J. 

8  The  State  v.  McCaU,  4  Ala.  643.  Kel.  63,  69  ;  Denton's  case,  Foster,  108. 

*  Vol.  I.  *  298, 327.  Contra,  People  v.  Fralick,  Hill  &  Denio, 

*  Rex  v.  Davis,  Rnss.  &  Ry.  322.    And    63. 

see  Rex  v.  Paine,  7  Car.  &  P.  135;  Rex  ».  w  Anonymous,  J.  Kel.  67,  where  the  in- 
Brown,  2  East  P.  C.  487,  2  Leach,  4th  ed.  timation  in  the  text  seems  to  be  supported ; 
1016,  note.  but  the  statement  of  the  case  in  1  Hale 

'*  Probably,  if  the    chamber   were    his  P.  C.  554,  shows,  that  the  facts  did  not 

own  lodging-room,  the  case  wonld  be  oth-  raise  this  point.    Erskine,  J.,  might  have 

erwise,  because  of  his  quasi  interest  in  it.  held  the  breaking  alone  sufficient,  as  see 

And  see  post,  $  110.    Lord  Hale  takes  the  Reg.  v.  Wheeldon,  8  Car.  &  P.  747  ;  but 

distinction,  whether  "  the  opening  of  the  probably  his  observations  were  founded  on 

door  is  within  his  trust;  "  if  it  is,  he  con-  Stat.  7  &  8  Geo.  4,  c.  29,  $  11.    And  see 

siders  the  breaking  with  felonious  intent  Denton's    case,  Foster,   108,  which  is  as 

not  to  be  burglary ;  but  otherwise,  if  it  is  follows  :    "At  a  meeting  of  the  judges 

not  within  his  trust.    2  Hale  P.  C.  354,  upon  a  special  verdict,  in  January,  1690, 

355 ;   1  Buss.  Crimes,  Grea.  Ed.  794  and  they    were    divided,    upon    the    question, 

note.  whether  breaking  open  the  door  of  a  cup- 

7  Anonymous,  1  Hale  P.  C.  554,  J.  Kel.  board  let  into  the  wall  of  the  house  was 

67.  burglary  or  not.     Hale  saith,  that  such 
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broken  an  inner  door,  being  already  lawfully  in  the  house,  there* 
seem  at  the  first  impression  to  be  both  a  breach  and  an  entry  com- 
plete ;  but  the  difficulty  is,  that  the  original  entry  into  the  house 
was  not  felonious  when  made,  while  the  general  doctrine  of  burg- 
lary requires  both  it  and  the  breaking  to  be  feloniously  meant  at 
the  instant  they  severally  occur ;  neither  on  principle  is  it  differ- 
ent though  the  breach  and  entry  are  not  concurrent  in  p^int  of 
time.1  Therefore,  on  principle,  there  must  be  an  entry  through 
the  inside  door,  as  well  as  a  breaking  of  it,  to  constitute  burglary, 
where  there  was  no  breaking  of  outside  fastenings. 

§  104  [85].  Likewise  here,  as  in  the  case  of  outside  barriers, 
the  breach  must  be  of  something  which  constitutes  a  part  of  the 
dwelling-house ;  consequently,  if  it  is  merely  of  a  trunk  or  box, 
from  which  goods  are  stolen,  the  transaction  will  not  be  burgla- 
rious.2 "  With  respect,"  says  Gabbett,8  "  to  such  fixtures  as  cup- 
boards, presses,  lockers,  and  the  like,  doubts  have  been  enter- 
tained ;  and,  in  one  case,  the  judges  were  divided  upon  the  ques- 
tion ;  but  Mr.  J.  Foster  is  of  opinion,  that,  in  capital  cases,  such 
fixtures  which  merely  supply  the  place  of  chests  and  other  ordi- 
nary household  utensils,  should,  in  favor  of  life,  be  considered  in 
no  other  light  than  as  mere  movables ; 4  though,  in  questions  be- 
tween the  heir  or  devisee  and  the  executor,  these  fixtures  may, 

l 

breaking  is  not  burglary  at  common  law ;  "  a  man  came  into  a  dwelling-house,  none 
but  thinketh  it  would  be  sufficient  to  bring  being  within,  and  the  doors  being  open,  and 
the  case  within  the  statutes  I  have  just  broke  up  a  chest,  and  took  out  goods  to  the 
cited.  [1  Edw.  6,  c.  12,  $  10;  and  .39  value  of  hWe  shillings,  laid  them  on  the  floor, 
Eliz.  c.  15.]  This  distinction  he  ground-  and  before  he  could  carry  them  out  of  the 
eth  on  Simpson's  case,  and  even  saith,  chamber,  he  was  apprehended.  And  upon 
that,  in  that  case,  the  breaking  open  a  chest  this  matter  specially  found  he  was  ousted 
in  the  house  brought  the  case  within  the  39  of  his  clergy  upon  the  statute  of  39  Eliz.  ; 
Eliz.,  which,  I  speak  with  great  deference,  for  the  taking  of  them  out  of  the  chest  was 
if  a  movable  chest  be  meant,  cannot  be  felony  by  the  common  law,  and  the  statute 
law."  By  referring  to  the  statutes  cited,  did  not  alter  the  felonv,  but  only  excluded 
we  see  that  they  merely  take  away  clergy  clergy."  And  Lord  Hale  goes  on  to  re- 
from  certain  kinds  of  larceny,  where  there  mark:  "  But  whereas  in  that  case  the  break- 
is  an  asportation,  and  of  course  an  entry ;  ing  open  of  the  chest  was  held  such  a  force 
therefore  the  cases  under  them  can  have  no  of  breaking  as  excludes  clergy  upon  that 
relation  to  the  matter  mentioned  in  the  statute,  I  have  observed  that  the  constant 
text.  The  stat.  of  Eliz.  takes  away  clergy  practice  at  Newgate  hath  not  allowed  that 
"if  any  person,  &c,  shall  be  found  guilty,  construction,  unless  it  was  a  counter  or 
&c.,  for  the  felonious  taking  away,  &c.,  of  cupboard  fixed ;  yet,  note,  this  resolution 
any  money,  goods,  or  chattel,  being  of  the  was  by  all  the  judges  of  England  then 
value  of  five  shillings  or  upwards,  in  any  present ;  and,  though  one  dissented,  he 
dwelling-house  or  houses,  or  any  part  there-  after  came  about  to  the  opinion  of  the  rest." 
of,"  &c.  The  preamble  speaks  of  "breaking  i  Ante,  §  100  ;  Vol.  I.  $  336. 
and  entering  *  the  house  to  commit  the  lar-  8  1  Hale  P.  C.  524,  554  :  The  State  ». 
ceny,  though  there  is  nothing  of  the  sort  in  Wilson,  Coxe,  439,  441  ;  2  East  P.  C.  488. 
the  purview.  That  by  construction  it  re-  And  see  the  extended  note  to  the  last  section, 
quires  a  breaking,  see  post,  {  108,  note.  And  •  I  Gab.  Crim.  Law,  172. 
according  to  Simeon's  case,  1  Hale  P.  C.  527,  *  Foster,  1 09. 
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with  propriety  enough,  be  considered  as  annexed  to  and  parts 
of  the  freehold.  And  Lord  Hale 1  has  expressed  the  same  opin- 
ion ;  though  he  speaks  doubtingly  on  the  subject."  2 

§  105  [86].  There  was  doubt,  under  the  ancient  common  law, 
whether  the  breaking  out  of  a  dwelling-house  was  a  breaking4 to 
constitute  burglary  ; 8  and  so  the  statute  of  12  Anne,  stat.  1,  c.  7, 
§  3,  after  mentioning  this  doubt,  declared,  "  That,  if  any  person 
shall  enter  into  the  mansion  or  dwelling-house  of  another  by  day 
or  by  night,  without  breaking  the  same,  with  an  intent  to  commit 
felony ;  or,  being*  in  such  a  house,  shall  commit  any  felony  ;  and 
shall  in  the  night-time  break  the  said  house  to  get  out  of  the 
same," — it  shall  be  burglary.4  And  though  this  statute  is  now 
repealed  in  England,  the  same  provision  in  substance  is  contained 
in  the  later  enactment  of  7  &  8  Geo.  4,  c.  29,  §  ll,6  superseded 
by  the  present  stat.  24  &  25  Vict)  c.  96,  §  51.*  In  the  cases  pro- 
Tided  for  by  it,  there  need  be  no  actual  passing  out  of  the  prem- 
ises, as  the  reader  perceives ;  and  a  learned  judge  once  made 
the  very  strong  observation,  that,  if  the  thief,  for  instance,  who 
was  lawfully  within,  "  even  lifts  the  latch  to  get  out  of  the  house 
with  the  stolen  property,  that  is  a  burglarious  breaking  out  of  the 
house."7  This  remark  maybe  correct;  but  it  carries  the  doc- 
trine very  far,  and  the  question  should  be  examined  carefully. 
The  statute  of  12  Anne  is  too  recent  (a.  d.  1713)  to  be  absolutely 
binding  as  common  law  in  all  of  the  States  of  our  Union ; 8 
though,  where  it  is  not,  it  must  have  its  weight  as  declaratory  of 
the  sense  of  the  English  parliament ;  wherefore  in  some  of  the 
States  thefe  may  be  room  for  doubt,  what  is  the  common  law  on 
this  point  Probably  in  most  of  the  States  the  question  is  settled 
by  legislation. 

1  1  Hale  P.  C.  527, 555.  *  1  Rase.  Crimes,  Grea.  Ed.  792. 

*  See  also  2  East  P.  C.  489.    The  ma-  fl  Which  provides,  that  "  whoever  shall 

jority  of  the  North  Carolina  court  has  held,  enter  the  dwelling-house  of  another  with 

that  an  entry,  at  night,  through  a  chimney,  intent  to  commit  any  felony  therein,  or, 

into  a  log  cabin  in  which  the  prosecutrix  being  in  such  dwelling-house,  shall  commit 

dwells,  and  stealing  goods    therein,  will  any  felony  therein,  and  shall  in  either  case 

constitute  burglary,  although  the  chimney,  break  out  of  the  said  dwelling-house  in  the 

made  of  logs  and* sticks,  may  be  in  a  state  night,  shall  be  deemed  guilty  of  burglary." 

of  decay,  and  not  more  than  "live  and  a  half  '  Erskine,  J.,  in  Reg.  v.  Wheeldon,  8 

feet  high.    The  State  v.  Willis,  7  Jones,  Car.  &  P.  747.  And  see  1  Hale  P.  C.  558 ; 

N.  C.  190.  Rex  v.  Johnson,  2  East  P.  C.  488 ;  Rex  v. 

8  See  2  East  P.  C.  490 ;  1  Hale  P.  C.  Callan,  Russ.  &  Rv.  157  ;  Rex  v.  McKear- 

554;  Dalt.  Just.  c.  151,  $  8 ;  4  Bl.  Com.  ney,  Jebb,  99,  1  Bennett  &  Heard  Lead. 

227 ;  1  Gab.  Crim.  Law,  174  ;  1  Bennett  &  Cas.  540;  Rex  v.  Lawrence,  4  Car.  &  P. 

Heard  Lead.  Cas.  540.  231. 

4  1  Hawk.  P.  C.  Curw.  Ed.  p.  182,  §  15 ;  8  See  ante,  $  65,  note. 
2  East  P.  C.  489. 
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II.    The  Time. 

§  106  [87].  The  breaking  and  entering  must  be  in  the  night- 
time.1 What  is  the  night-time  we  have  already  sufficiently  con- 
sidered.2' 

§  107  [88].  At  the  date  of  the  settlement  of  this  country,  the 
statute  of  1  Edw.  6,  c.  12,  was  in  force  in  England.8  It  provided, 
in  §  10,  that  defendants,  convicted  of  certain  things  enumerated, 
among  which  was  the  "  breaking  of  any  house  by  day  or  by  night, 
any  person  being  then  in  the  same  house  .  .  .  thereby  put  in  fear  or 
dread"  should  not  be  admitted  to  the  benefit  of  clergy ;  and  Lord 
Hale  treats  this  as  creating  a  statutory  burglary,  which  may  be 
committed  in  the  daytime.  "It  requires,"  he  says,  "  1.  An  actual 
breaking  of  the  house,  and  not  an  entry  per  ostia  aperta.  2.  An 
entry  with  intent  (o  commit  a  felony,  and  so  laid  in  the  indict- 
ment.4 3.  A  putting  in  fear." 6  Kilty  informs  us,  referring  to 
the  law  of  Maryland,  that  "  there  are,  in  the  provincial  records, 
some  cases  of  prosecutions  which  appear  to  have  been  under  this 
statute ; "  6  but  probably  the  reports  of  none  of  the  States  contain 
any  decisions  on  the  question  of  its  applicability  as  common  law 
in  this  country.  It  is  not  mentioned,  by  the  Pennsylvania  judges, 
among  the  statutes  in  force  in  that  State.7 

§  108  [89].  There  are  some  other  old  English  statutory  house- 
breakings which  may  be  committed  in  the  daytime,  and  to  them 
similar  observations  apply.8    They  differ,  however,  from  burglary 

1  Rex  v.  Segar,  Comb.  401 ;  Lewis  v.  *  a.  d.  1547. 

The  State,  16  Coon.  32;  The  State  v.  *  Poulter's  case,  11  Co.  31  b. 

Bancroft,  10  N.  H.  105 ;   Reg.  v.  Polly,  *  1  Hale  P.  C.  548.    And  see  ib.  p.  562, 

1  Car.  &  K.  77.    "  It  was  held  in  4  Edw.  6,  563. 

that  the  breaking  of  the  house  shall  not  °  Kilty  Report  of  Statutes,  164. 

be  burglary  unless  it  is  by  night.     Bro.  7  Report  of  the  Judges,  3  Binn.  595, 

Cor.  185.    This  is  the  first  passage  in  any  620.    And  see  ante,  {  65,  note, 

book  where  burglary  is  confined  to  a  break-  8  Lord  Hale,  1  Hale  P.  C.  548,  mentions 

ing  in  the  night.    In  the  old  books  it  is  the  following :  — 

said  to  be  the  same  whether  by  night  or  by  "  Robbing  a  person,  by  day  or  night,  in 

day.    According  to  this  late  determination,  his  dwelling-house ;  the  dweller,  his  wife, 

Staunforde  has  formed  his  description  of  or  children  being  in  the  house  and  not  put 

this  crime,  collected  from  the  many  deci-  in  fear.      This  requires  :     1.    Au  actual 

6ions  since  the  time  of  Britton  and  The  Mir-  breaking  of  the  house.    2.  An  actual  tak- 

ror,  which  is  to  this  effect:   'Burglars  are  ing  of  something,  but  the  persons  need  not 

those  who  feloniously,  in  time  of  peace,  be  put  in  fear ;  and,  by  the  statute  of  5  & 

break  a  house,  church,  walls,  or  towers,  6  Edw.  6,  c.  9,  clergy  is  in  this  case  taken 

though  they  take  nothing  from  thence ;  but  from  the  principal  that  enters  the  house ; 

then  it  must  be  done  with  intent  to  com-  and,  by  the  statute  of  4  &  5  Phil.  &  M.  c.  4, 

mit  a  felony,  and  in  the  night.' "   4  Reeves  from  the  accessory  before. 

Hist.  Eng.  Law,  3d  ed.  539.  "  Robbing  a  dwelling-house,  by  day  or 

1  Vol.  I.  $  293.  night,  and  taking  away  goods,  none  being 
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in  this  essential 'particular,  that  burglary  is  an  offence  against  the 
safety  of  the  dwelling-house,  perpetrated  in  hours  of  repose,  when 
the  vigilance  of  the  occupants  is,  like  their  bodies,  asleep. 


III.    The  Place. 

§  109  [90]:  The  breaking  and  entering  must  be  into  another's 
dwetting-h(Mse.  The  question,  what  is  a  dwelling-house,  was  dis- 
cussed in  the  previous  volume.1  According  to  the  old  books,  this 
offence  may  also  be  committed  by  breaking  into  a  church ; 2  for, 
says  Lord  Coke,  it  is  the  mansion-house  of  Almighty  God.8  There 
are  few  modern  English  cases,4  and  no  American  ones,  in  which 
this  form  of  burglary  has  been  relied  upon ;  but  the  law  is  proba- 
bly not  obsolete.  Likewise  the  books  tell  us,  that  it  is  burglary 
feloniously  to  break  into  a  walled  town.6 

§  110  [91].  The  dwelling-house  must  be  another'' s.  Doubtless, 
therefore,  the  keeper  of  an  inn  is  not  a  burglar,  when,  with  felo- 
nious intent,  he  breaks  into  a  guest's  chamber.6  Suppose  again,  a 
person,  not  an  inn-keeper,  lets  to  lodgers  rooms  in  a  building  with 
one  common  entrance  from  without,  and  retains  other  rooms  for 
his  own  habitation,  —  here,  when  a  burglary  is  committed  by  a 
third  person  in  a  lodger's  room,  the  indictment  must  describe  the 
place  as  the  dwelling-house  of  the  landlord ; 7  consequently  the 
inference  seems  irresistible,  "  that,  if  he  break  open  the  apart- 

in  the  house.     This  requires  an   actual  mitted  in  a  church  at  common  law.    I  so 

breaking,  and  an  actual  taking  of  some-  held  lately,  on  circuit." 

thing,   and   without    the    latter  it  is  not  6  4  Bl.  Com.  224 ;  1  Gab.  Crim.  Law, 

felony  ;    but,  if  accompanied  with  both,  169;  1  Hawk.  P.  C.  Curw.  Ed.  p.   129; 

and  the  taking  of  goods  be  of  the  value  of  ante,  \  106,  note. 

five  shillings,  it  is  excluded  from  clergy  by  •  And   see    Rex    v.    Prosser,    2    East 

39  EHk.  c.  15."   And  see  ante,  t  103,  note.  P.  C.  502.    Dalton  however  says,  what 

AU  these  statutes  mentioned  by  Lord  can  hardly  be  deemed  law  at  the  present 

Hale  were,  according  to  Kilty,  used  in  the  day :  "  A  guest  cometh  to  a  common  inn, 

Erovince  of  Maryland.     Kilty  Report  of  &c.,  and  the  host  appointeth  him  his  cham- 

itatutes,  164,  166,  167,  169.    But  they  are  ber,  and  in  the  night  the  host  breaketh  into 

not  mentioned  by  the  judges  as  in  force  in  the  guest's  chamber  to  rob  him ;  this  is 

Pennsylvania.     Report  of  the  Judges,  3  burglary."    Dalton  Just.  c.  151,  4  4. 

Binn.  595,  620,  622.  ?  Vol.  I.  $  304  ;  1  Rubs.  Crimes,  Grea. 

1  Vol.  I.  4  294-305.  Ed.  816,  817;   Rex  v.  Hawkins,  2  East 

2  Anonymous,  1  Dy.  99  a,  pi.  58;  Dal-  P.  C.  501  ;  Rex  v.  Picket,  2  East  P.  C. 
ton  Just.  c.  151,  f  1,  4;  1  Hawk.  P.  C.  501;  Rex  v.  Witt,  1  Moody,  248;  Rex  v. 
Curw.  Ed.  p.  133,  f  17;  1  Russ.  Crimes,  Stock,  2  Leach,  4th  ed.  1015,  Russ.  &  Ry. 
Grea.  Ed.  785;  2  East  P.  C.  491.  185,  2  Taunt.  339;  Rex  v.  Margetts,  2 

8  3  Inst.  64.  Leach,    4th    ed.    930 ;  Rex   v.    Ball,    1 

4  In  Reg.  v.  Baker,  3  Cox  C.  C.  58,  Moody,  80 ;  Rex  v.  Wilson,  Russ.  &  Ry. 

Alderson,  B.,  observed:  "I  take  it  to  be  115.        ' 

settled  law,  that  burglary  may  be  com- 

6*  [65] 


§  112  SPRCIPIC   OFFENCES.  [BOOK  X, 

ments  of  his  lodgers  in  the  night,  and  steal  their  goods,  the 
offence  will  not  be  burglary." l 

§  111  [92] .  On  the  other  hand  we  are  not  to  infer,  that,  if  the 
lodger,  or  guest  at  an  inn,  as  mentioned  in  the  last  section,  should 
simply  break  out  of  his  own  chamber  with  burglarious  intent,  but 
commit  no  other  breaking,  his  offence  would  be  burglary.  It 
seems,  indeed,  sufficiently  clear  that  it  would  not  be,  even  in  the 
strong  case  of  the  guest ;  "because,"  says  Lord  Hale,  "  he  had  a 
special  interest  in  his  chamber,  and  so  the  opening  of  his  own 
door  was  no  breaking  of  the  inn-keeper's  house."2  And  in  New 
Hampshire,  where  the  guest,  besides  passing  out  of  his  own  room, 
entered  the  bar-room  aud  there  stole  money,  he  was  held  not  to 
be  a  burglar ;  since  he  had  a  legal  right  to  go  into  the  bar-room,  — 
a  decision,  however,  which  rests  somewhat  upon  the  language  of 
the  statute.8 

IV.    The  Intent. 

§  112  [93].  We  saw,  in  the  previous  volume,  that  in  burglary 
there  are  two  intents,  —  first,  to  break  and  enter ;  secondly,  to 
commit,  in  the  place  entered,  a  felony.4  What  we  are  principally 
to  consider,  under  our  present  sub-title,  is  this  second,  or  ulterior, 
intent.  We  saw  also,  in  the  former  volume,  the  distinction  drawn 
between  felonies  and  misdemeanors : 6  now,  if  the  object  of  the 
breaking  is  to  commit  some  offence  which  in  law  is  only  a  misde- 
meanor ;  as  an  assault  and  battery,*  or  the  cutting  off  of  a  person's 
ear,7  or  adultery  where  it  is  indictable  only  as  misdemeanor ; s 
there  is  no  burglary ;  though  the  act  may  be  punishable  as  an 
attempt  to  commit  a  misdemeanor,9  or  otherwise.     The  thing  in- 

1  1    Russ.    Crimes,    Grea.    Ed.    820 ;  into  her  husband's   house,  therefore  the 

Anonymous,  J.  Kel.  83,  84 ;  2  East  P.  C.  husband  can,  by  breaking  into  his  own 

502.    And  see  The  State  v.  Curtis,  4  Dev.  house ;  or  because  one  tenant  in  common 

&  Bat.  222 ;  Rex  v.  Jobling,  Russ.  &  Ry.  cannot,  therefore   the   other   tenant   can. 

525 ;  Rex  v.  Camfield,  1  Moody,  42 ;  Rex  See  2  East  P.   C.  503 ;   1  Rush.  Crimes, 

v.  Jarvis,   1   Moody,  7;  Rex  r.  Wilson,  Grea.  Ed.  £16.    Here,  again,  Dalton  states 

Russ.  &  Ry.  115.  the  doctrine  contrary  to  our  text.    Dalton 

*  1  Hale  P.  C.  554;  ante,  $  109.    Both  Just.  c.  151,  {  4. 

Mr.    East    and     Mr.    Russell,    criticise  8  The  State  v.  Moore,  12  N.  H.  42. 

this  proposition  ;   and  seem  of  opinion,  *  Vol.  I.  { 427. 

that,  because  the  landlord  could  not  com-  6  Vol.  I.  \  580-588. 

xnit  burglary  by  breaking  the  guest's  door,  6  2  East  P.  C  509. 

therefore  the  guest  could   commit  it  by  7  Commonwealth  v.  Newell,  7  Mass.  245. 

breaking  his  own  door.    I  confess  myself  8  The  State  v.  Cooper,  16  Vt.  551  v  See 

unable  to  see  the  force  of  the  reasoning.  Vol.  I.  $  690;  ante,  $  31. 

As  well  6ay,  that,  because  a  wife  cannot  •  Vol.  I.  §  683,  684. 
become  guilty  of  this  offence  by  breaking 
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tended  must  be  a  felony,1  either  at  common  law  or  by  statute.2 
When  the  object  of  the  offender  is  to  commit  only  a  misdemeanor, 
and  unintentionally  what  he  does  amounts  to  a  felony  in  law,  still, 
although  he  is  indictable  for  this  felony  done,  yet,  as  it  was  not 
intended,  he  is  not  guilty  of  burglary.8  The  doctrine  is,  that  there 
must  be  a  particular  intent  to  do  a  particular  act,  which  act  is  a 
felony ;  and  this  intent  must  be  proved  to  have  existed  in  the 
mind  of  the  defendant,  as  a  matter  of  fact,  not  merely  as  a  matter 
of  law.4 

§113  [94].  When,  therefore,,  to  illustrate  the  branch  of  the 
proposition  just  stated,  that  the  thing  which  the  party  means  to  do 
must  be  one  deemed  by  law  a  felony, —  a  servant,  whose  business 
it  was  to  sell  goods,  concealed  in  his  master's  house  some  of  the 
money  he  had  taken  for  goods  sold  ;  and,  after  being  discharged, 
broke  into  the  house  and  took  this  money  with  criminal  intent ;  he 
was  held  not  to  be  guilty  of  burglary ;  because,  as  the  money  had 
never  come  into  the  master's  possession,  the  carrying  of  it  away 
could  not  be  larceny.6  Arid  where  the  object  of  a  breaking  and 
entering  was  to  rescue  goods  which  had  been  seized  by  an  excise 
officer,  and  the  rescue  as  set  forth  in  the  indictment  was  not  a  fel- 
ony, the  transaction,  so  set  forth,  was  held  not  to  be  burglary.6 

§  114  [95].  But  these  cases  rest  on  a  different  principle  from 
the  one  which  ought  to  govern  another  class,  in  which  the  doc- 
trine appears  to  have  been,  that,  if  there  were  facts  unknown  to 
the  defendant,  making  it  certain  he  could  not  commit  the  felony 
intended,  —  as,  if  his  object  were  to  steal  the  goods  of  A,  and  A 
had  no  goods  in  the  dwelling-house,7  —  there  is  no  burglary.  This 
proposition,  we  saw  in  the  previous  volume,8  cannot  be  sustained 
on  principle ;  aqd  the  authorities  apparently  supporting  it  are  not 
sufficiently  distinct  or  numerous  to  justify  a  departure  from  the 
true  line  of  the  law.  Burglary  being  an  attempt,9  the  principles 
•governing  attempts,  which  formed  the  topic  of  q  chapter  of  that 
volume,10  are  applicable  under  our  present  head.11 

1  Anonymous,  Dalison,  22 ;  The  State  7  Hex  v.  Jenks,  2  Leach,  4th  ed.  774, 

v.  Eaton,  3  Harring.  Del.  554 ;  The  State  2  East  P.  C.  514 ;  Rex  v.  Lyons,  2  East 

v.  Wilsop,  Coxe,  439,  441.  P.  0.  497,  498,  1  Leach,  4th  ed.  185. 

*  Vol.  I.  §  188;  Rex  v.  Knight,  2  East  8  Vol,  I.  {  670-680. 
P.  C.  510,  511 ;  1  Gab.  Crim.  Law,  192.  •  Vol.  I.  §  524. 

*  Vol.   I.  §  667;   2  East  P.  C.  509;  1  10  Vol.  I.  §  657  et  seq. 

Hale  P.  C.  561 .  n  This  case  is  by  analogy,  like  that  of  the 

*  And  see  Vol.  I.  $  660,  665, 666.  attempt  to  commit  an  abortion,  when,  con- 

*  Rex    v.  Dingley,  cited   1  Show.  53,    trary  to  the  belief  of  the  parties,  there  is  no 
Goldsb.  186,  2  Leach,  4th  ed.  841.  foetus  orembryo  in  the  womb;  and  the  at- 

6  Rex  v.  Knight,  2  East  P.  C.  510.  tempt  to  steal  by  picking  the  pocket,  when 
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§  115  [96] .  Though  there  are  felonies  which  men  may  commit 
in  point  of  law,  and  do  sometimes  commit  in  point  of  fact,  without 
meaning  to  perpetrate  so  high  an  offence,  jet  the  presumption 
is,  primd  facie,  that  whatever  they  do  they  intend.1  And  if  a 
man  is  indicted  for  breaking  and  entering  with  the  intent,  for 
example,  to  steal,  and  the  proof  shows  the  ulterior  offence  in- 
tended to  have  been  actually  committed,  it  shows  also  the  exist- 
ence of  the  intent  charged;  6ince  the  presumption  of  the  law 
is,  that  whatever  was  done,  was  likewise  intended.2  Therefore 
also  an  indictment  for  burglary  .may  either  allege  an  intent  to 
perform  a  specific  felonious  act  in  the  place  broken  and  entered ; 
or,  while  silent  concerning  the  intent,  may  allege  that  a  particular 
felony*  was  done  there,  —  the  pleader  being  permitted  to  elect 
which  of  these  forms  he  will  adopt.8  The  common  method  is  to 
blend  the  two  forms  in  one,  and  charge  both  an  intent  to  do 
and  an  actual  doing ;  and  this  blending  has  been  held  to  be  good.4 
The  conviction,  in  these  cases,  as  in  others,  may  be  of  so  much 
of  the  indictment  as  is  sustained  by  the  proof;6  for  example,  a 
conviction  of  the  particular  felony  charged  to*  have  been  com- 
mitted in  the  place  broken  and  entered,  while  the  defendant  is 
acquitted  of  the  burglary.6  And  it  makes  no  difference  that  the 
intent  alleged  is  to  steal,  for  instance,  the  goods  of  one  person, 
and  the  actual  stealing  set  out  is  of  the  goods  of  another  person ; 
neither  does  it  make  a  difference  that  one  or  both  of  such  persons 
is  not  the  same  as  is  stated  to  be  the  owner  of  the  dwelling-house 
broken.7  When  the  indictment  sets  out  a  breaking  and  entering, 
and  an  actual  stealing,  but  no  more,  and  the  proof  is  simply  of  a 

breaking  and  entering  with  intent  to  steal,  there  can  be  no  con- 

• 

the  experiment  proves,  that  there  was  noth-  monwealth  v.  Brown,  S  Rawle,  207 ;  Jones 

ing  in  the  pocket  to  be  stolen.  We  have  seen,  v.  The  State,  11  N.  H.  269.     See  post, 

Vol.  I.  $  671,  that  the  English  judges  have  $  116. 

held  both  ways  on  this  question ;  while  the        *  Commonwealth  v.  Tuck,  20  Pick.  S56 ; 

Massachusetts  and  Connecticut  courts  have  The  State  v.  Brady,  14  Vt.  353 ;  Stoops  v. 

held  the  offence  of  indictable  attempt  to  be  Commonwealth,  7  S.  &  R.  491 ;  The  State 

committed  under  these  circnmstances,  Vol.  v.  Squires,  11   N.  H.  37 ;    The   State  v, 

I.  $  675,  676.  Moore,  12  N.  H.  42 ;  The  State  v.  Ayer, 

1  Vol.  I.  f  665,  666;  2  East  P.  C.  510,  3  Fost.  N.  H.  301. 

514.  *  Vol.  I.  $  808-810;    Reg.  t;.  Clarke, 

2  People  v.  Marks,  4  Parker,  153 ;  where    1  Car.  &  K.  421. 

it  was  held,  that,  if,  on  an  indictment  for  6  Rex  v.  Furnival,  Ross.  &  Ry.  445  ; 

burglary  with  the  intent  to  commit  larceny,  Reg.  i>.  Reid,  1  Eng.  L.  &  Eq.  595,  599, 

and  for  the  commission  of  such  larceny,  15  Jur.  181 ;  Jones  v.  The  State,  11  N.  H. 

the  larceny  itself  is  insufficiently  charged,  269  ;  Commonwealth  v.  Hone,  22  Pick.  1 ; 

the  prisoner  may  still  be  convicted  of  the  The  State  v.  Cocker,  8  Harnng.  Del.  554 ; 

burglary  alone,  the  evidence  being  sufficient  People  v.  Snyder,  2  Parker,  23. 

to  establish  the  alleged  intent.          x  7  The  State  v.  Brady,  14  Vt.  353;  Reg. 

•  Vol.  I.  §  893 ;  2  East  P.  C.  514 ;  Com-  v.  Clarke,  1  Car.  &  K.  421. 
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viction  ;  because  of  a  want  of  sufficient  and  appropriate  allegation 
to  sustain  the  evidence.1 

§  116  [97].  A  larceny,  however,  is  one  of  those  offences  which 
is  only  committed  when  the  man  intends  to  commit  it.2  Yet 
suppose  the  indictment  for  burglary,  instead  of  alleging  a  larceny 
in  the  place  broken  and  entered,  simply  alleges  the  actual  perpe- 
tration, in  such  place,  of  a  felony  of  a  different  nature ;  and 
suppose  the  proof  sustains  the  breaking  and  entering,  and  also 
shows,  that  the  commission  of  the  felony  in  the  place  entered  was 
accidental,  while  the  guilty  party  meant  only  a  misdemeanor,  — 
could  he  be  convicted  of  the  burglary,  or  merely  of  the  minor 
felony  ?  According  to  the  doctrine  stated  in  a  section  further 
back,8  the  conviction  could  be  only  of  the  minor  felony ;  yet,  in 
point  of  fact,  none  of  the  cases  adjudged  have  presented  this 
exact  question  ;  therefore  it  may  be  deemed  open  for  future 
judicial  discussion.  If  the  intent  was  to  commit  a  felony  other 
than  the  one  committed,  in  pursuance  of  which  this  one  resulted 
accidentally,  there  is  probably  no  doubt  he  could  be  found  guilty 
of  the  whole  indictment.4  Yet  again  it  may  be  worthy  of  inquiry, 
whether,  after  all;  it  is  sound  law  that  an  indictment  for  burglary 
is  good  which  is  silent  as  to  the  intent,  and  only  charges  a  felony 
actually  perpetrated,  in  those  cases  where  such  felony  is  of  a 
nature  to  be  legally  committed  without  being  intended. 

V.    Statutory  Breakings. 

§  117  [98].  The  statutes  of  the  several  States  have  provisions, 
of  many  forms  and  kinds,  against  breaking  into  shops  and  houses ; 
but  we  need  only  refer  to  some  of  the  cases  decided  under  them, 
and  to  some  points  adjudged  ;6  with  this  single  observation,  that, 

1  Vol.  I.  $  813  ;  Rex  u.  Furnival,  Ross,  punishment  for  "every  person  who  shall,  in 
&  By.  445 ;  Jones  v.  The  State,  11  N.  H.  the  night  season,  break  and  enter  the  store, 
269 ;  Reg.  v.  Eeid,  1  Eng.  L.  &  Eq.  595,  shop,  warehouse,  or  oat-house  of  another, 
599,  15  Jur.  181.  whether  parcel  of  any  mansion-house  or 

2  Vol.  I.  §  366,  396,  427,  490 ;  post,  tit.  not,  wherein  goods,  wares,  or  merchandise 
Larceny.   .  are  deposited,  with  an  intention  to  commit 

*  Ante,  l  112.  theft  within  the  same."    And  it  was  held 

4  2  East  P.  C.  514.  by  the  majority  of  the  court,  two  judges 

6  1.  Tullyp.  Commonwealth,  4  Met.  357;  dissenting,  that  a  barn,  disconnected  from 

Wilde  v.  Commonwealth,  2  Met.  408 ;  Com-  the  mansion,  and  standing  alone  several 

monwealth  v.  Lindsey,  10 Mass.  153;  Com-  rods  distant,  was  an  "out-house  "  within' 

monwealth  v.  McMonagle,  1  Mass.  517;  the  terms  of  this  statute.  See  Vol VI.  $  308. 

Reg.  v.  Gilbert,  1  Car.  &  K.  84.    And  see  Likewise,  that  grain,  the  produce  of  the 

post,  ^  118,  note.  owner's  farm,  was  "  goods,  wares,  or  mer- 

2.  A  statute  in  Connecticut  provided  a  chandise,"  within  the  statute.    By  these 
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in  the  interpretation  of  these  enactments,  the  courts  follow  the 
analogies  of  the  common  law  of  burglary,  giving  to  particular 
words  the  meanings  they-  have  thus  acquired.1  For  the  decisions 
under  these  statutes  are  not  so  numerous,  and  the  provisions  of  the 
statutes  are  not  so  uniformly  alike,  as  to  justify  an  attempt  to  lay 
down  general  doctrines  here. 

VI.    Concluding  Points. 

§  118  [99].  The  effect  of  a  consent  to  let  in  a  burglar  was  con- 
sidered in  the  previous  volume ; 2  as  was  also  the  question,  when 

words,  said  Hosmer,  C.  J.,  "  is  intended  Maine,  500,  502,  503.    And  see  Vol.  L 

any  personal  property,  of  which  larceny  \  327. 

may  oe  committed ;  and  not  those  goods  4.  A  statute  of  Ohio  provided  a  punish- 
and  chattels  only,  which  are  offered  for  ment,  "  if  any  pereon  shall,  in  the  ni^ht 
sale."  See  Vol.  I.  §  357.  The  State  season,  wilfully,  maliciously,  and  forcibly 
v.  Brooks,  4  Conn.  446,  '449.  On  a  break  and  enter  into  any  dwelling-house/' 
similar  statute,  the  same  tribunal  held,  &c.  And  it  was  held,  that,  uotwiihstand- 
that  the  offence  is  completed,  by  the  break-  ing  the  use  of  this  word  "  forcibly,"  no 
ing  and  entering,  with  the  felonious  intent,  other  breaking  is  required  than  what  would 
the  same  as  in  common-law  burglary,'  be  sufficient  to  support  a  common-law  in- 
though  the  ulterior  felony  be  not  perpe-  dictment  for  burglary.  Therefore  where 
trated.  Wilson  v.  The  State,  24  Conn,  the  inmates  of  the  house  were,  on  the  night 
57.  A  banking-house  is  a  store  or  shop  mentioned  in  the  indictment,  awakened  by 
within  the  meaning  of  this  statute.  lb.  See  some  one  knocking  at  the  door,  and,  in 
Vol.  I.  f  312.  .  answer  to  the  knocking,  one  of  the  inmates 
3.  A  statute  m  Maine  provided,  that,  said  "  Come  in ; "  and  the  person  outside 
"  if  any  person,  with  intent  to  commit  a  pulled  the  latch-string,  but  said  he  could 
felony,  shall,  at  any  time,  break  and  enter  not  open  the  door;  whereupon  the  person  in 
any  office,  bank,  shop,  or  warehouse,  he  the  house,  being  deceived  as  to  trie  in  ten- 
shall  be  punished,"  &c.  And  it  was  held,  tion  of  the  person  outside,  opened  the  door 
that,  when  a  store  is  lighted  up,  and  the  and  let  the  burglar  in, — this  was  held  to 
doors  are  merely  latched,  in  the  ordinary  be  a  sufficient  breaking,  by  such  outside 
manner,  without  any  fastening  to  exclude  person,  to  constitute  the  statutory  offence, 
admission,  and  the  clerks  are  in  the  store  "  For  ages,"  said  Spalding,  J.,  "  it  has 
ready  to  attend  on  customers ;  and,  before  been  considered,  that  the  most  dangerous 
eight  o'clock  in  the  evening,  one  carefully  sort  of  burglars  were  thoBe  who  would 
lifts  the  latch  of  the  door  and  enters,  in-  seek  to  gain  an  entrance  into  one's  man- 
tending  to  commit  a  larceny  in  the  store,  sion,  not  by  violence,  for  that  might  be 
and  does  commit  it,  secretly,  and  without  resisted,  but  by  art,  cunning,  and  circum- 
the  knowledge  of  the  attendants ;  the  vention."  One  judge  dissented ;  deeming, 
transaction  does  not  constitute  the  offence  "  that,  to  constitute  burglary  under  the 
provided  for  by  the  statute.  "  It  was  statute,  Borne  degree  of  violence  must  be 
doubtless  the  design  of  the  legislature,"  used  in  effecting  an  entry."  Ducher  v. 
said  Shepley,  J.,  "to  use  the  words  break  The  State,  18  Ohio,  308,  317,  318.  Con- 
and  enter,  when  defining  this  offence,  in  suit,  in  connection  with  this  case,  The 
the  sense  in  which  they  are  used  to  define  State  v.  Henry,  9  Ire.  463.  And  see  Vol. 
the  crime  of  burglary.  To  constitute  that  I.  f  327,  328,  568-571. 
offence,  there  must  be  proof  of  an  actual  l  The  State  o.  Newbegin,  25  Maine,  500 ; 
breaking,  or  of  that  which  is  equivalent  to  Ducher  r.  The  State,  18  Ohio,  308 ;  Vol. 
it.  Proof  of  an  illegal  entrance  merely,  I.  \  189,  272 ;  Wilson  v.  The  State,  24 
such  as  would  enable  the  party  injured  to  Conn.  57. 

maintain  trespass  quare  clausum,  will  not  be  s  Vol.  I.  $570;   and  see  ante,  §117, 

sufficient.    Nor  will  proof  of  an  entrance  note.    It  has  been  strongly  intimated  in 

merely,  for  a  purpose  ever  so  felonious  Ohio,  that,  if  a  man  breaks  and  enters 

and  foul,  accompanied  by  any  conceivable  another's  dwelling-house  in  the  night,  with 

stratagem,  be  sufficient,  if  there  be  no  actual  the  intent  to  commit  therein  adultery  with 

breaking."     The  State  v.  Newbegin,  25  the  wife  of  him  who,  with  his  family,  occu- 
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a  conviction  or  acquittal  under  one  indictment  will  bar  a  subse- 
quent prosecution  on  another.1 

§  119  [100].  Burglary  is  a  common-law8  felony; 8  and  so  the 
doctrines  discussed  in  our  previous  volume  concerning  principals, 
accessories,4  and  the  like,  apply  to  this  offence.  For  instance,  all 
who  are  present,  concurring  in  what  is  done,  being  near  enough 
to  render  aid,  whether  in  fact  they  do  anything  or  not,  are  prin- 
cipal offenders ; 6  but  persons  present  who  merely  appear  to  con- 
cur, their  object  being  to  detect  the  guilty,  are  not  criminal.6  The 
doctrine  likewise,  that  for  one  to  become  a  principal  felon  his  pres- 
ence during  the  entire  transaction  is  not  necessary,  provided  he  is 
near  enough  to  assist  during  a  part  of  it,7  applies  here ;  so  that,  if 
he  is  present,  for  instance,  at  the  breaking  only,  he  is  answerable 
as  principal- for  what  is  done  afterward,  in  pursuance  of  the  orig- 
inal plan,  though  personally  absent.8 

pies  the  house,  such  a  defendant  cannot  set  and  enter  the  house  of  her  husband  for  an 
up,  in  excuse  for  the  breach  and  entry  for  unlawful  purpose.    Such  consent,  though 
the  contemplated  purpose,  the  wife's  con-  ever  so  formally  given,  could  not  justify  or 
sent  previously  granted.    Relating  to  the  legalize  an  infraction  of  law,  or  sanctify  an 
particular  facts  before  the  court,  and  the  unlawful  purpose.    And  will  any  one  pre- 
general    question,   Wright,  J.,  observed :  tend,  that  the  entering  a  man's  house,  with 
"  We  are  not  called  upon  to  say,  whether  intent  to  commit  adultery  with  his  wife, 
one  entering  a  house,  with  the  actual  con-  with  any  consent,  save  only  that  of  the  hus- 
sent  of  the  wife  of  the  occupant,  with  a  band,  is  a  lawful  entry  ?  "  Forsythe  v.  The 
view  to  illicit  intercourse,  could  be  pun-  State,  6  Ohio,  19,  23. 
ished,  under  the  statute,  for  breaking  and  i  Vol.  I.  \  893-895. 
entering  the  house.    No  such  case  is  before  *  Rex  v.  Hanson,  1  Root,  59. 
us.    The  real  question  is:    Would   Mrs.  *  1  Hawk.  P.  C.  Curw.  Ed.  p.  129;  1 
Mason's  consent,  that  the  accused  should  Hale  P.  C.  565. 
visit  her  in  the  absence  of  her  husband,  or  4  Vol.  I.  4  594-602,  607-622. 
proof  of  his  being  in  the  habit  of  visiting  *  Rex  o.  Bailey,  Russ.  &  Ry.  341 ;  Coro- 
ner when  her  husband  was  absent,  even  for  wall's  case.  2  Stra.  881  ;  Hawkins's  case, 
a  criminal  purpose,  conduce  to  prove  her  cited  2  East  P.  C.  485. 
permission  to  him  to  break  and  enter  the  6  Rex  v.  Dannelly,  Russ.  &  Ry.  310, 
house  for  such  purpose  when  the  husband  2  Marshall,  571.    And  see  Reg.  v.  Jones, 
was  present  and  byner  side  ?  It  is  absurd  to  Car.  &  M.  21 8.          # 
suppose  so.  .  .  .  We  incline  to  think  a  mar-  7  Vol.  I.  \  597,  598. 
lied  woman  incapable  in  law,  by  consent,  8  Rex  v.  Jordan,  7  Car.  &  P.  432.    See' 
to  authorize  a  third  person  to  break  open  Vol.  I.  i  618. 


BURIAL.    See  tit  Sepulture. 

BURNING  BUILDINGS.    See  tit.  Arson  awd  other  Burnings. 

CARNAL  ABUSE.    See  tit.  Rape  ahd  the  Like. 
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CHAPTER    XIII. 


CARRYING  WEAPONS.1 


§  120  [100a].  Blackstone  says:  "The  offence  of  riding  or 
going  armed,  with  dangerous  or  unusual  weapons,  is  a  crime 
against  the  public  peace,  by  terrifying  the  good  people  of  the  land ; 
and  it  is  particularly  prohibited  by  the  statute  of  Northampton, 
2  Edw.  3,  c.  3,  upon  pain  of  forfeiture  of  the  arms,  and  imprison- 
ment during  the  king's  pleasure  :  in  like  manner  as,  by  the  laws 
of  Solon,  every  Athenian  was  finable  who  walked  about  the  city 
in  armor."  2  This  statute  will  be  found  quoted  at  length,  with  the 
exception  of  the  part  providing  for  its  enforcement,  in  a  section 
further  on.8  The  offence  created  by  it  is  said  in  England  to  have 
been  an  offence  also  by  the  earlier  common  law.4  The  same  thing 
has  moreover  been  very  properly  held  in  the  United  States  ;  and 
so  here,  whether  we  receive  the  English  statute  or  not,  we  hold  as 
criminal  by  our  common  law  the  going  or  riding-about  armed,  with 
unusual  and  dangerous  weapons,  to  the  terror  of  the  people.5  In 
aid,  also,  of  the  common  law  with  us,  statutes  have  been  passed  in 
some  of  the  States.6 

§  121  [101].  But  a  greater  danger  may,  under  some  circum- 
stances, be  found  in  the  act  of  going  about  with  secret  or  concealed 
weapons ;  therefore  we  have,  in  some  of  the  States,  statutes  upon 
this  subject.  They  are  intended  for  the  protection  of  the  com- 
munity against  the  assaults  of  those  who  carry  such  weapons.7 
The  words  of  the  Indiana  enactment  are,  "  Every  person,  <fcc,  who 
shall  wear  or  carry  any  dirk,  pistol,  sword,  or  any  cane  or  other 
dangerous  weapon  concealed,"  shall  be  punished  in  a  way  pointed 


1  For  matter  under  this  title,  see  Vol.        •  Nunn  u.  The  State,  I  Kelly,  243.    The 
I.  $  269,  335,  337,  338,  980.  following  cases  are  under  statutes  relating 

2  4  Bl.  Com.  149.  to  the  carrying  of  arms  by  negroes  and 
8  Post,    tit.    Forcible    Entry   and  De-    slaves :  The  State  v.  Harris,  6  Jones,  N.  C. 

tainer.  448 ;  The  State  v.  Hannibal,  6  Jones,  N.  C. 

*  Knight's  case,  3  Mod.  1 1 7,  Comb.  38.     57 ;  The  State  v.  Chavers,  5  Jones,  N.  C.  1 1. 
6  The  State  v.  Huntly,  3  Ire.  418.  7  Haynes  v.  The  State,  5  Humph.  120. 
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out ; l  and  the  language  of  the  statutes  of  tbe  other  States  which 
have  adopted  this  provision  is  similar.3 

§  122.  The  statute  of  Alabama  provides  a  punishment  for  "  any 
one  who  carries  concealed  about  his  person  a  pistol,  or  any 
other  description  of  fire-arms ;  not  being  threatened  with,  or  hav- 
ing good  reason  to  apprehend,  an  attack,  or  travelling,  or  setting 
out  on  a  journey."  And  the  court,  by  Rice,  C.  J.,  observed: 
"The  word  *  carries,'  in  the  section  above  cited,  was  used  as  a 
synonym  of  '  bears ' ;  and  the  word  ( concealed,'  as  therein  used, 
means  wilfully  or  knowingly  covered  or  kept  from  sight.  Locomo- 
tion is  not  essential  to  constitute  a  carrying  within  the  meaning  of 
that  section."  Therefore  it  was  held,  that  one,  who,  being  in  an- 
other's room  wherein  there  are  several  persons,  has  in  his  vest 
pocket  a  pistol,  and  wilfully  or  knowingly  covers  or  keeps  it  from 
sight,  commits  the  offence  defined  by  the  statute.8  And  under  a 
■  statute  of  this  kind,  a  knife  which  in  some  of  its  essential  particu- 
lars is  like  a  bowie-knife,  is  a  "  bowie-knife,  or  knife  or  instrument 
of  like  kind  or  description ; "  but,  where  all  the  essential  particu- 
lars are  different,  it  is  not  such  a  knife.4 

§  128  [108].  The  Indiana  court  has  held,  that  a  pistol,  carried 
concealed  about  the  person,  need  not  be  loaded  to  be  within  the 
act ; 6  also,  that  the  motive  for  carrying  the  weapon  is  immaterial, 
and  so  the  offence  is  committed  if  the  purpose  is  merely  to  ex- 
hibit it  as  a  curiosity.6  And  in  a  Virginia  case,  where  the  evi- 
dence was  that  the  defendant  had  been  once  seen  with  a  weapon 
concealed,  the  circumstances  rendering  probable  the  inference  of 
this  being  his  general  practice,  the  majority  of  the  court  affirmed 
a  judgment  of  conviction  against  him.7 

§  124.  The  constitution  of  the  United  States  provides,  that, 
"  a  well-regulated  militia  being  necessary  to  the«security  of  a  free 
State,  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be 
infringed."8  This  provision  is  found  among  the  amendments; 
and,  though  most  of  the  amendments  are  restrictions  on  the  Gen- 
eral Government  alone,  not  on  the  States,  this  one  seems  to  be  of 
a  nature  to  bind  both  the  State  and  National  legislatures.  If, 
however,  we  look  to  the  question  of  its  interpretation  in  the  light 

1  The  State  v.  Dozan,  6  Blackf.  31.  *  Walls  v.  The  State,  7  Blackf.  572; 

2  See  Haynes  ».  The  State,  supra.  Vol.  I.  S  269. 

»  Owen  v.  The  State,  31  Ala.  387,  339.        7  Hicks  v.  Commonwealth,  7  Grat  597. 
4  Sears  v.  The  State,  33  Ala.  347.  8  Const.  U.  S.  amendm.  art.  2. 

*  The  State  v.  Dozan,  6  Blackf.  31. 
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of  judicial  reason,  without  the  aid  of  specific  authority,  we  shall 
be  led  to  the  conclusion,  that  the  provision  protects  only  the  right 
to  "  keep "  such  "  arms "  as  are  used  for  purposes  of  war,  in 
distinction  from  those  which  are  employed  in  quarrels  and  brawls 
and  fights  between  maddened  individuals ;  since  such,  only,  are 
properly  known  by  the  name  of  arms ;  and  such,  only,  are  adapted 
to  promote  "  the  security  of  a  free  State."  In  like  manner,  the 
right  to  "  bear  "  arms  refers  merely  to  the  military  way  of  using 
them,  not  to  their  use  in  bravado  and  affray.  Still,  the  Georgia 
tribunal  seems  to  have  held,  that  a  statute  prohibiting  the 
open  wearing  of  arms  upon  the  person  violates '  this  provision  of 
the  constitution,  though  a  statute  against  the  wearing  of  the  arms 
concealed  does  not.1  And,  in  accord  with  the  latter  branch  of 
this  Georgia  doctrine,  the  Louisiana  court  has  laid  it  down,  that  the 
statute  against  carrying  concealed  weapons  does  not  infringe  the 
constitutional  right  of  the  people  to  keep  and  bear  arms;  for  this, 
statute  is  a  measure  of  police,  prohibiting  only  a  particular  mode 
of  bearing  arms,  found  dangerous  to  the  community.2 

§  125  [102].  Of  a  similar  nature  to  this  provision  in  the  con- 
stitution of  the  United  States,  are  provisions  found  in  the  consti- 
tutions of  several  of  the  States.  And  the  Alabama  court  has 
held,  that  the  statute  against  carrying  concealed  weapons  is  not 
in  violation  of  the  constitutional  guaranty,  to  every  citizen,  of  the 
right  "  to  bear  arms  in  defence  of  himself  and  the  State."  8  The 
constitution  of  Kentucky  declares,  that "  the  rights  of  the  citizens 
to  bear  arms  in  defence  of  themselves  and  the  State  shall  not  be 
questioned ;  "  and  a  majority  of  the  court  held  the  statutory  pro- 
vision against  carrying  concealed  weapons,  to  be  in  violation  of 
this  constitutional  guaranty.  The  learned  judge  who  delivered  the 
opinion  said :  "  To  be  in  conflict  with  the  constitution,  it  is  not 
essential  that  the  act  should  contain  a  prohibition  against  bearing 
arms  in  every  possible  form ;  it  is  the  right  to  bear  arms  in  de- 
fence of  the  citizens  and  the  State  that  is  secured  by  the  constitu- 
tion, and  whatever  restrains  the  full  and  complete  exercise  of  that 
right,  though  not  an  entire  destruction  of  it,  is  forbidden  by  the 
explicit  language  of  the  constitution."  *  On  the  other  hand,  a 
similar  clause  in  the  Arkansas  constitution  was  declared  by  the 

1  Nunn  v.  The  State,  1  Kelly,  243.  see   Cockrum  v.  The    State,  24  Texas, 

2  The  State  v.  Jumel,  13  La.  An.  399.        394. 

8  Owen  v.  The  State,  31  Ala.  387.   And        4  Bliss  v.  Commonwealth,  2  Lift.  90. 
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Arkansas  court  not  to  be  violated  by  this  enactment,  — the  object 
of  which  is,  the  court  considered,  not  to  prevent  the  carrying  of 
weapons  in  self-defence,  but  only  to  regulate  the  manner  of  carry- 
ing them.1  And  the  Arkansas  doctrine  is  the  one  approved  gen- 
erally by  the  American  tribunals.8 

1  The  State  v.  Buzzard,  4  Ark.  18.  provision ;  for,  first,  these  #people  are  not 

9  Aymette  v.  The  State,  2 Humph.  154;  in  the  fullest  sense  citizens;  or,  secondly, 

The  State  v.  Reid,  1  Ala.  612;  The  State  if  they  are,  they  "occupy  such  a  position 

v.  Mitchell,  8  Blackf.  229.     The  North  in  society  as  justifies  the  legislature  in 

Carolina  court  held,  that  the  "  act  to  pre-  adopting  a  course  of  policy  in  its  acts  pecul- 

▼ent  free  people  of  color  from  carrying  nre-  iar  to  them."     The  State  v.  Newson,  5  Ire. 

arms  "  does  not  violate  this  constitutional  250. 


CHALLENGING.    See  tit.  Duelling. 
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CHAPTER    XIV. 

CHAMPERTY    AND    MAINTENANCE.! 

Sbct.  126.  Introduction. 

127-184.  Maintenance. 

186-187.  Champerty. 

,138-141.  Baying  and  Selling  Pretended  Titles. 

§  126  [104].  Champerty  and  maintenance  are  two  offences  so 
allied  in  their  nature,  that  a  discussion  of  them  under  separate 
heads  seems  to  be  unnecessary.  They  are  scarcely  of  practical 
note  in  the  criminal  law ;  because  indictments  for  'them  are  seldom 
found.  But  in  civil  jurisprudence  they  come  under  frequent  ani- 
madversion, contracts  growing  out  of  them  being  void.8  Let  us 
consider,  I.  Maintenance ;  II.  Champerty  .proper ;  III.  That  spe- 
cies of  champerty  known  as  the  Buying  and  Selling  of  Pretended 
Titles. 

I.  Maintenance. 

* 

§  127  [105].  This  offence  was  in  our  previous  volume  defined, 
in  the  words  of  Blackstone,  to  be  "  an  officious  intermeddling  in 
a  suit  that  no  way  belongs  to  one,  by  maintaining  or  assisting 
either  party  with  money  or  otherwise  to  prosecute  or  defend 
it." 8  In  a  modern  case  it  was  said :  ".  Combinations  against  indi- 
viduals are  dangerous  in  themselves,  and  prejudicial  to  the  public 
interest ;  and  it  is  upon  this  principle  that  the  doctrine  of  main- 
tenance fs  founded.  It  is  no  wrong  for  an  individual  to  prosecute 
his  rights  against  another  in  a  court  of  justice ;  *  but  it  is,  not- 

•  *  For  matter  under  this  title,  see  Vol.  L  tenance  is  commonly  taken  in  an  ill  sense, 

S  262,  885,  721,  note,  981.     See  also  this  and,  in  general,  seemeth  to  signify  an  un- 

yoI.  tit.  Barratry.  lawful  taking  in  band,  or  upholding  of, ' 

*  Brawn  v.  Beauchamp,  5  T.  B.  Monr.  quarrels  or  sides  to  the  disturbance  or  hin- 

418;    McCall*  v.  Capehart,  20  Ala.  521;  drance  of  common  right."    1  Hawk.  P.  C 

Arden  v.  Patterson,  5  Johns.  Ch.  44 ;  Webb  Cnrw.  Ed.  p.  454.    And  see  post,  \  128. 

v.  Armstrong,  5  Humph.  879 ;    Burt  v.  *  Nor  is  it  maintenance  to  prosecute  or 

Place,  6   Cow.  431;    owett  v.  Poor,  11  defend  a  suit  in  which  he  believes,  though 

Mass.  549.  erroneously,  he  has  an  interest.    McCall  o. 

8  Vol.  I.  $  981.  Hawkins  says :  "  Main-  Capehart,  20  Ala.  521. 
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withstanding,  criminal  for  others  to  maintain  him  in  his  suit ;  and 
for  the  reason,  that  such  maintenance  tends  to  oppression  ;  that 
the  weak  would  be  endangered  by  combinations  of  the  powerful 
and  wealthy." * 

§  128  [106].  This  definition  and  exposition  place  the  doctrine 
on  a  somewhat  narrower  ground  than  it  occupies  in  the  older 
books.  Thus  Hawkins,  who  has  been  substantially  followed  by 
most  later  writers,2  defines  maintenance  to  be  "  an  unlawful 
taking  in  hand  or  upholding  of  quarrels  or  sides,  to  the  disturb- 
ance or  hinderance  of  common  right.',  -And  he  says  it  is  of  two 
kinds ;  namely,  "  ruralis,  or  in  the  country,  as  where  one  assists 
another  in  his  pretensions  to  certain  lands,  by  taking  or  holding 
the  possession  of  them  for  him  by  force  or  subtilty,"  a  Ac. ;  and 
"  curalis,  or  in  a  court  of  justice,"  which  last  is  the  only  kind 
embraced  in  the  definition  we  have  taken  from  Blackstone.4  It 
is  difficult  to  say  how  much  of  what  we  find  in  the  old  books,  re- 
lating to  this  subject,  is  law  at  the  present  day  ;  but  the  true  doc- 
trine seems  to  be,  that  maintenance,  properly  so  called,  can  only 
be  in  a  court  of  justice,  or  in  reference  to  matter  pending,  or  to 
be  brought  there.  Still,  a  kind  of  conspiracy,  sometimes  treated 
of  under  the  head  of  maintenance,  exists,  having  no  necessary 
reference  to  a  court  of  justice.  Persons  guilty  of  it  are  described 
in  Stat.  33  Edw.  1,  stat.  2,  to*  be  "  such  as  retain  men  in  the 
country  with  liveries  or  fees  for  to  maintain  their  malicious  enter- 
prises and  to  drown  the  truth."  6 

§  129  [107].  "  It  is  curious,  and  not  altogether  useless,"  said 
Buller,  J., "  to  see  how  the  doctrine  of  maintenance  has  from  time 
to  time  been  received  in  Westminster  Hall.  At  one  time,  not 
only  he  who  laid  out  money  to  assist  another  in  his  cause,  but  he 
that  by  his  friendship  or  interest  saved  him  an  expense  which  he 
would  otherwise  be  put  to,  was  held  to  be  guilty  of  maintenance. 
Nay,  if  .he  officiously  gave  evidence,  it  was  maintenance  ;  so  that 
he  must  have  had  a  subpoena,  or  suppress  the  truth.  That  such 
doctrine,  repugnant  to*  every  honest  feeling  of  the  human  heart, 


1  Stebbins,  Senator,  in  Lambert  v.  Peo-        *  See  Baleyt*.  Dentins,  5  B.  Mow.  159. 
pie,  9  Cow.  578,  600.    And  see  obeerva-        *  1  Hawk.  P.  C.  Curw.  Ed.  p.  454,  §1-3. 

tions  in  Rost  v.  Larue,  4  Litt.  411,  426  ;  In  Brown  v.  Beauchamp,  5  T.  B.  Monr. 

Lathrop  v.  Amherst  Bank,  9  Met.  489, 492.  4 IS,  the  court  made  an  exposition  of  the 

*  1  Rasa.  Crimes,  Grea.  Ed.  175 ;  1  Gab.  law  of  maintenance  based  on  Hawkins's. 
Crim.  Law,  139.  *  See  post,  $  175  and  note. 
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should  be  soon. laid  aside,  must  be  expected.9'1  Hawkins,  him- 
self an  old  writer,  and  ever  faithful  in  his  search  after  old  law, 
has  set  down,  without  dissent,  not  only  the  doctrines  which  Buller, 
J.,  thus  mentioned  as  having  been  "  soon  laid  aside,"  but  many 
others  of  the  like  character :  and  some  subsequent  writers  have 
followed  Hawkins.  Thus  he  mentions,  as  instances  of  mainten- 
ance, "  speaking  in  the  cause  as  one  of  the  counsel  with  the 
party,"  "  perhaps  barely  going  along  with  him  to  inquire  for  a 
.person  learned  in  the  law;"  "  giving  any  public  countenance  to 
another  in  relation  to  the  suit,"  and  "  soliciting  a  judge  to  give 
judgment  according  to  the  verdict."  He  admits,  that  a  juror  may 
exhort  his  companions  to  render  such  a  verdict  as  he  deems  right 
himself;  and  even,  that  a  non-professional  man  may  impart  to  his 
neighbor  gratuitously,  "  friendly  advice  what  action  is  proper  for 
him  to  bring  for  the  recovery  of  a  certain  debt,"  Ac.  "  Yet  it  is 
said,"  he  adds,  "  that  a  man  of  great  power,  not  learned  in  the 
law,  may  be  guilty  of  maintenance  by  telling  another,  who  asks 
his  advice,  that  he  has  a  good  title."  * 

§  130  [108] .  There  is  little  risk  in  saying,  that  none  of  the  ab- 
surdities spoken  of  in  the  last  section  would  be  supported  by  the 
courts  of  the  present  day,  either  in  England  or  the  United  States. 
Perhaps,  indeed,  we  can  certainly  set  down  as  saved  of  the  wreck 
of  the  old  law,  on  this  particular  point,  only  what  Hawkins  terms 
"  assisting  another  with  money  to  carry  on  his  cause ;  as  by  re- 
taining one  to  be  counsel  for  him,  or  otherwise  bearing  him  out 
in  the  whole  or  part  of  the  expense  of  the  suit."  8  This  is  clearly 
indictable  now.  And  the  assistance  rendered  need  not,  evidently, 
be  money  ;  it  may  be  any  other  thing  valuable  for  accomplishing 
the  object.4 

§  131  [109] .  But,  even  to  the  proposition  of  the  last  section, 
there  are  many  exceptions  or  qualifications.  One  is,  u  that,  if  a 
person  has  any  interest  in  the  thing  in  dispute,  though  on  contin- 
gency only,  he  may  lawfully  maintain  an  action  on  it."  6  And  an 
heir  apparent  is  permitted  to  do  the  same  for  an  ancestor  concern- 

i  Master  v.  Miller,  4  T.  R.  320,*S40.  •  Bailer,  J.,  in  Master  v.  Miller,  4  T.  R. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  455,  456,  320,340;  Lathrop  w.  Amherst  Bank,  9  Met 
{  5-11.  As  to  the  last  point,  see  Bart  v.  489 ;  Hawk.  P.  C.  Curw.  ed.  p.  456-458, 
Place,  6  Cow.  431.  {  14-17. 20-28 ;  Gowen  v.  Nowell,  1  Greenl. 

*  1  Hawk.  P.  C.  Curw.  Ed.  455.  And  292;  Knight  v.  Sawin,  6  Greenl.  361; 
see  Lathrop  v.  Amherst  Bank,  9  Met  489 ;  Wickham  v.  Conklin,  8  Johns.  220 ;  Cam- 
Campbell  v.  Jones,  4  Wend.  306.  mine  v.  Latham,  4  T.  B.  Monr.  97, 105. 

*  Stanley  v.  Jones,  7  Bing.  869. 
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ing  the  inheritance  of  the  land  of  which  he  is  seised  in  fee.1  So, 
"  wherever  any  persons  claim  a  common  interest  in  the  same 
thing,  as  in  a  way,  churchyard,  or  common,  Ac.,  by  the  same  title, 
they  may  maintain  one  another  in  a  suit  relating  to  the  same."  a 

§  132  [110].  Another  exception,  stated  by  Hawkins,  is,  "  that 
whoever  is  in  any  way  of  kin  or  affinity  to  either  of  the  parties,  so 
long  as  the  same  continues,  or  but  related  to  him  by  being  his 
godfather,  may  lawfully  stand  by  him  at  the  bar,  and  counsel  and 
assist  him,  and  also  pray  another  to  be  of  counsel  to  him ;  but  he 
cannot  justify  the  laying  out  of  any  of  Lis  own  money  in  the  cause 
unless  he  be  either  father,  or  son,  or  heir  apparent  to  the  party, 
or  the  husband  of  such  an  heiress."  8  And  under  a  variety  of 
circumstances,  landlords  and  tenants,  masters  and  servants,  and 
even  neighbors  may  assist  one  another.4  So,  "  it  seems  to  be 
agreed,"  says  Hawkins,  "  that  one  may  lawfully  give  money  to  a 
poor  man  to  enable  him  to  carry  on  his  suit."  6  The  doctrine,  in 
short,  is,  that,  whenever  there  is  a  moral  duty  to  assist  another  in 
a  cause,  the  assistance  rendered  is  no  violation  of  law.  And  we 
need  not  wonder  there  are  differences  of  judicial  opinion  in  the 
application  of  this  doctrine. 

§  133  [110  a].  Let  us,  seeing  in  what  an  uncertain  way  we  are 
obliged  to  state  the  doctrine  of  maintenance  when  we  look  for  it  in 
the  books  of  authority,  look  into  the  reason  of  the  law,  and,  if  pos- 
sible, draw  thence  the  true  rule.  The  reader  observes,  that,  in 
order  for  a  man  to  be  guilty  of  maintenance,  there  must  be  another 
to  be  maintained ;  whence  it  follows,  that  the  combination  of  forces 
to  oppress  lies  at  the  foundation  of  this  doctrine,  the  same  as  of 
the  doctrine  of  conspiracy.  And  in  reason,  if  neither  unlawful 
means  are  proposed,  nor  unlawful  ends  sought,  the  combination, 
though  it  be  to  use  the  courts  of  the  country  for  establishing  a 
private  claim,  or  defending  against  one,  cannot  be  deemed  a  crime 
in  either  of  the  persons  combining.  Certainly  it  cannot,  it  is  not 
pretended  to  be,  in  the  person  directly  suing  or  defending ;  be- 
cause the  law  permits  him  to  carry  on  or  defend  a  suit  by  any 
means  not  calculated  to  impose  upon  the  tribunal ;  no  other  limit 

i  1  Hawk.  P.  C.  Curw.  Ed.  p.  457,  *  18.  *  1  Hawk/  P.  C.  Curw.  Ed.  p.  459,  460, 
And  see  Persse  v.  Perose,  7  CI.  &  F.  279.    \  27  et  seq. ;  Thallhimer  v.  Bnnkerboff,  3 

*  1.  Hawk.  P.  C.  Curw.  Ed.  p.  458,  \  24 ;    Cow.  623.  « 

Frost  v.  Pame,  3  Fairf.  111.  *  1  Hawk.  P.  C.  Curw.  Ed.  p.  460,$  26. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  458,  $  26  ;  s.  f.  Perine  v.  Dunn,  3  Johns.  Ch.  508, 
Lathrop  p.  Amherst  Bank,  9  Met.  489;  518;  Anonymous,  3  Mod.  97.  And  see 
Thallhimer  v.  Brinkerhoff,  3  Cow.  623.  Bristol  p.  Dann,  12  Wend.  142. 

[79] 


§  135  SPECIFIC   OFFENCES.  [BOOK  X. 

than  this  being  possible,  in  reason,  to  be  drawn  to  his  right.  And 
to  give  or  lend  aid  to  a  man  who,  by  lawful  means,  is  seeking  to 
accomplish  a  lawful*  end,  can  be  no  breach  of  social  duty,  it  should 
be  deemed  no  breach  of  legal,  so  long  as  we  who  live  on  this  earth 
.  acknowledge  ourselves  to  be  bound  together  by  the  ties  of  brother- 
hood, or  recognize  the  duty  to  love  each  his  neighbor  as  himself. 
The  rich  man  is  not  shut  out  from  our  tribunals  on  the  ground 
of  the  undue  power  which  riches  bring ;  the  poor  man  should  not 
be,  on  the  ground,  that  he.  has  found  a  friend. 

§  134  [110  b~\.  Whenever,  therefore,  a  man  assists  another  to 
deceive  the  court,  whether  the  assistance  be  in  the  way  of  money 
or  of  advice,  both  he  and  the  one  who  takes  the  aid  should  be  pun- 
ished as  criminals,  together.  And  whenever  two,  or  more  than 
two,  enter  into  any  combination  to  obstruct  the  justice  of  the  coun- 
try, in  whatever  method,  they  should  be  held  to  answer  for  their 
act  as  a  crime.  This  is  the  doctrine  of  conspiracy,  as  will  be  seen 
on  consulting  our  chapter  on  that  subject.  Beyond  this,  the 
courts  ought  not,  whatever  they  may  do  in  fact,  to  carry  the  doc- 
trine of  maintenance-.  • 


II.    Champerty. 

§  135  [111].  Champerty  differs  Trom  maintenance  chiefly  in 
this,  that,  in  champerty,  the  compensation  to  be  given  for  the 
assistance  rendered  is  a  part  of  the  matter  in  suit,  or  some  profit 
growing  out  of  it ; l  whereas,  in*  simple  maintenance,  the  question 
of  compensation  enters  not  much  into  the  account.8  Champerty 
also,  like  the  other  form  of  maintenance,  is  an  offence  indictable  at 

1  Holloway  v.  Lowe,  7  Port.  488 ;  Lath-  *  According  to  Stat.  38,  Edw.  1 ,  6taP2,  — 

rop  v.  Amherst  Bank,  9  Met.  489;  Stevens  see  post,  $175  and  note,  —  "  Champerters 

v,  Bagwell,  15  Ves.  139.;  Barnes  v.  Strong,  be  they  that  move  pleas  and  suits,  or  cause 

1  Jones  Eq.  100 ;  Wheeler  v.  Pounds,  24  to  be  moved,  either  by  their  own  procure- 

Ala.  472.    Hawkins  defines  champerty  as  ment  or  by  others,  and  sue  them  at  their 

"a  species  of  maintenance,"  and  says :  It  proper  costs,  for  to  have  part  of  the  land  in 

"  is  the  unlawful  maintenance  of  a  snit,  in .  variance,  or  part  of  the  gains." 
consideration  of  some  bargain  to  have  part 
of  the  thing  in  dispute,  or  some  profit  out 
of  it."    1  Hawk.  P.  C.  Cnrw.  -Ed.  p.  463. 
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the  common  law.1    It  may  be  committed  though  there  has  been 
no  suit  actually  commenced.2 

§  136  [112].  A  common  instance  of  champerty  is,  where  an 
attorney  at  law  agrees  with  a  client  to  collect  by  suit  a  particular 
claim,  or  claims  in  general,  receiving  a  certain  proportion  of  the 
money  collected,8  or  a  percentage*  thereon,4  for  his  compensation. 
Such  an  agreement  is  void  in  law;  and  the  attorney  cannot  re- 
coyer  of  the  client,  for  his  services,  either  the  sum  stipulated  or 
any  other  sum.  The  Kentucky  court  held,  however,  contrary 
probably  to  the  general  doctrine,  that  he  may  compel  a  payment 
of  what  bis  labor  is  worth,  though  not  the  agreed  compensation.5 
The  same  court  likewise  held,  that  a  covenant  by  a  plaintiff,  in  an 
action  of  slander,  to  give  the  lawyer  "  a  sum  equal  to  one  tenth 
of  the  damages  which  might  be  recovered,"  for  his  services,  is  not 
champertous,  "  but  is  an  obligation  to  pay  a  contingent  fee  made 
dependent  on  a  recovery. "  *.  This  very  thin  distinction  the  Ala- 
bama court  did  not  make  in  a  similar  case,  but  held  the  contract 

• 

1  Tbnnton  v.  Peroral,  1  Pick.  415  ;  doth,  shall  be  punished  at  the  king's  pleas- 
Bast  v.  Lame,  4  Litt.  411,  425 ;  Brown  v.  are."  However,  the  doctrine  of  maintea- 
Beaachamp,  5  T.  B.  Monr.  418,  416;  ance  and  champerty  stands  well  on  the  older 
Douglas*  v.  Wood,  1  Swan,  Tenn.  393.  English  law,  without  these  statutes.  In 
And  see  Pechel  v.  Watson,  8  M.  &  W*  691 ;  Ohio,  this  offence  is  not  indictable,  simply 
2  Inst  206.  The  statute  of  28  Edw.  1,  c.  because  there  are  no  common-law  offences 
11—  see  2  Inst.  563;  1  Hawk.  P.  C.  there.  Key  p.  Vattier,  1  Ohio,  132.  So 
Curw.  Ed.  p.  465 ;  Lathrop  v.  Amherst  in  one  or  two  of  the  other  States.  Vol.  L 
Bank,  9  Met.  489 — is  perhaps  a  part  of  \  36.  Wright  v.  Meek,  3  Greene,  Iowa, 
the  common  law  of  this  country.  It  pro-  472 ;  Newkirk  v.  Cone,  18  HI.  449 ;  Dan- 
Tides,  "  that  no  officer,  nor  any  other,  for  forth  v.  Streeter,  28  Vt.  490.  The 
to  have  part  of  the  thing  in  plea,  shall  not  question  as  to  Texas  was  considered  in 
take  upon  him  the  business  that  is  in  suit ;  McMullen  v.  Quest,  6  Texas,  275,  to  be 
nor  none  upon  any  such  covenant  shall  doubtful. 

give  np  his  right  to  another;  and,  if  any  do,  a  Rust  v.  Larue,  4  Litt.  411.*  And  see 

and  he  be  attainted  thereof,  the  taker  shall  Martin  v.  Amos,  13  Ire.  201. 

forfeit  unto  the  king  so  much  of  his  lands  *  Byrd  v.  Odem,  9  Ala.   755 ;   Key  v. 

and  goods  as  doth  amount  to  the  valne  of  Vattier,  1  Ohio,  132 ;  Dumas  v.  Smith,  17 

the  part  that  he  hath  purchased  for  such  Ala.  305 ;  In  re  Masters,  1  Har.  &  W.  348  ; 

maintenance.    And  for  this  attainder,  who-  Ex  parte  Teatman,  4  Dowl.  P.  C.  304, 1 

soever  will,  shall  be  received  to  sue  for  the  Har.  &  W.  510 ;  Strange  v.  Brennan,  10 

king  before  the  justices  before  whom  the  plea  Jur.  649.    And  see.  Smith  v.  Paxton,  4 

hangeth,  and  the  judgment  shall  be  given  Dana,  391 ;  Wilhite  v.  Roberts,  4  Dana, 

by  them.    But  it  may  not  be  understood  172. 

hereby,  that  any  person  shall  be  prohibit  to  4  Elliott  v.  McClelland,  17  Ala.  206; 

have    counsel  of  pleaders,  or  of  learned  Lathrop  v.  Amherst  Bank,  9  Met.  489. 

men  in  the  law,  for  his  foe,  or  of  his  par-  And  see  Allen  v.  Hawks,  13  Pick.  79. 

ents  and  next  friends."     And  the  earlier  *  Rust  v,  Larue,  4  Litt.  411,  425;  Cald- 

English  enactment  of  3  Edw.  1.  c.  25,  pro-  well  v.  Shepherd,  6  T.  B.  Monr.  889,  392. 

vided,  that  "  no  officer  of  the  king,  by  *  Evans    v.  Bell,  6  Dana,  479 ;    s.  p. 

themselves  nor  by  other,  shall  maintain  Major  v.  Gibson,  1  Patton  &  H.  48.    And 

pleas,  suits,  or  matters    hanging    in  the  see  Benedict  v.  Stuart,  23  Barb.  420 ;  Og- 

Iring's  courts,  for  lands,  tenements,  or  other  den  v.  Des  Arts,  4  Duer,  275 ;  Lytle  v. 

things,  for  to  have  part  or  profit  thereof,  by  The  State,  17  Ark.  608;  Backus  v.  Byron, 

covenant  made  between  them ;  and  he  that  4  Mich.  535. 
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void.1    After  the  suit  is  ended,  however,  the  client  may  lawfully 
promise  payment  to  his  attorney  of  a  part  of  what  is  collected.2 

§  137  [112  a].  Though  the  law  of  champerty  stands  in  the 
books  as  above  stated,  in  reason  it  is  somewhat  different.  It  is 
important  for  the  repose  of  the  community,  that  litigation  be  not 
stirred  up  beyond  the  natural  and  ordinary  prosecution  and  de- 
fence of  suits  between  persons  whose  mutual  rights  grow  out  of 
their  own  transactions  with  one  another.  Out  of  this  truth  arose 
the  old  common-law  rule,  applicable  in  civil  jurisprudence,  that  a 
chose  in  action  could  not  be  assigned;  This  rule,  the  reader 
knows,  was  practically  abolished  long  ago ;  though  still  the  suit, 
after  an  assignment,  must  be  brought  in  the  name  of  the  assignor.8 
But  to  allow  a  man  to  carry  on  a  suit  for  another  man  at  his  own 
charges,  and  receive  in  compensation  a  part  of  what  he  gpts,  is 
somewhat  more  prejudicial  to  the  public  repose,  than  to  suffer  him 
simply  to  purchase  the  matter  in  controversy,  carrying  on  the  sub- 
sequent litigation,  for  his  own  sole  benefit,  in  the  name  of  the 
seller.  Perhaps,  therefore,  the  law  of  champerty  rests  on  a  good, 
foundation  of  reason ;  plainly  it  does,  as  applied  to  attorneys  at 
law,  and  to  other  persons  engaged  in  similar  occupations.  And  in 
some  of  the  States,  statutes  have  been  enacted  regulating  these 
matters.4 


m.    The  Buying  and  Selling  of  Pretended  Titles. 

§  138  [113].  Says  Hawkins :  "  It  seemeth  to  be  a  high  offence 
at  common  law  to  buy  or  sell  any  doubtful  title  to  lands  known  to 
be  disputed,  to  the  intent  that  the  buyer  may  carry  on  the  suit 
which  the  seller  doth  not  think  it  worth  his  while  to  do,  and  on 
that  consideration  sells  his  pretensions  at  an  under  rate.  And  it 
seemeth  not  to  be  material,  whether  the  title  so  sold  be  a  good  or 
bad  one,  or  whether  the  seller  were  in  possession  or  not,  unless 
his  possession  were  lawful  and  uncontested.  For  all  practices  of 
this  kind  are  by  all  means  to  be  discountenanced,  as  manifestly  * 

1  Holloway  v.  Lowe,  7  Port.  488.  *  See  Lowe  v.  Hutchinson,  37  Maine, 

2  Walker  v.  Cuthbert,  10  Ala.  213 ;  Floyd    196 ;  Sedgwick  v.  Stanton,  4  Kern  an,  289 ; 
v.  Goodwin,  8  Terg.  484.  Newkirk  v.  Cone,  18  HI.  449  ;  Davis  v. 

8  See  Lewis  v.  Bell,  17  How.  U.  S.  618;  Sharron,  15  B.  Monr.  64;   Williams  v. 

McMiken  v.  Perin,  18  How.  U.  S.  507 ;  Matthews,  3  Cow.  252 ;  Stoddard  v.  Mix, 

Danforth  v.  Streeter,  28  Vt.  490 ;  Deshler  14  Conn.  12;  Arden  v.  Patterson,  5  Johns. 

v.  Dodge,  16  How.  U.  S.  622;  Poe  v.  Ch.  44. 
Davis,  29  Ala.  676. 
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tending  to  oppression."  1  The  substance  of  this  doctrine,  as  thus 
stated  by  Hawkins,  is  received  as  common  law  in  this  country.2 
The  purchase  and  sale  must  be  with  knowledge  of  the  impedi- 
ment ;  *  then  they  are  the  subject  of  indictment.4 

§  139  [114].  This  is  one  of  the  sources  of  the  rule,  that  a  con- 
veyance of  land  held  by  another  adversely  to  the  grantor  is  void.6 
But  the  rule  ajso  rests  now  on  some  early  English  statutes,  the 
principal  one  of  which  is  Stat.  32  Hen.  8,  c.  9.6  It  directs,  in  §  1,  the 
enforcement  of  all  laws  existing  against  champerty,  maintenance, 
and  other  "  misdemeanor^  "  mentioned ;  in  §  2  enacts,  "  that  no  - 
person  or  persons,  <fec,  shall  from  henceforth  bargain,  buy,  or  sell, 
or  by  any  ways  or  means  obtain,  get,  or  have,  any  pretensed  rights 
or  titles,  or  take,  promise,  grant,  or  covenant  to  have  any  right  or 
title  of  any  person  or  persons,  in  or  to  any  manors,  lands,  tene- 
ments, or  hereditaments  (except  such  person  or  persons  which  shall 
so  bargain,  sell,  give,  grant,  covenant,  or  promise  the  same*,  their 
ancestors,  or  they  by  whom  he  or  they  claim  the  same,  have  been 
in  possession  of  the  same,  or  of  the  reversion  or  remainder 
thereof,  or  taken  the  rents  or  profits  thereof,  by  the  space  of  one 
whole  year  next  before  the  said  bargain,  covenant,  grant,  or  promise 
made),  upon,  pain,"  <fcc.     And  the  remaining  sections  add  further 

1  1  Hawk.  P.  C.  Curw.  Ed.  p.  470,  $  1.  to  what  is  an  advene  possession:  Burhans 

8  Sessions  v.  Reynolds,  7  8m.  &  M.  130;  v.  Burhans,  2  Barb.  Ch.  398 ;  Poor  v.  Hor- 

Dexter  v.  Nelson,  6  Ala.  68;  Bledsoe  v.  ton,  15  Barb.  485;  Vrooman  v.  Shepherd, 

Little,  4  How.  Missis.  13,  24 ;  Woodworth  14  Barb.  441 ;  Jackson  v.  Hudson,  3  Johns. 

v.  Janes,  2  Johns.  Cas.  417  ;  Van  Dyck  v.  375;  Whitaker  v.  Cone,  2  Johns.  Cas.  58 ; 

Van  Beuren,  1  Johns.  345,  368 ;  Cummins  Jackson  v.  Hill,  5  Wend.  532 ;  Allen  v. 

v.  Latham,  4  T.  B.  Monr.  97,  105.  Smith,  6  Blackf.  527 ;  Wellman  v.  Hick- 

•  Sessions  v.  Reynolds,  rfupra ;  Verdier  son,  1  Ind.  581  ;  Michael  v.  Nutting, 
v.  Simons,  2  McCord,  Ch.  385.  1    Ind.    481 ;    Tabb    v.    Baird,    8    Call, 

4  Swett  v.  Poor,  11  Mass.  549,  553;  475;  Tomb  v.  Sherwood,  13  Johns.  289; 
Everenden  v.  Beaumont,  7  Mass.  76,  78 ;  Whitesides  p.  Martin,  7  Terg.  384 ;  Pickens 
Wolcot  v.  Knight,  6  Mass.  418,  421  ;  Brin-  v.  Delozier,  2  Humph.  400 ;  Bullard  v. 
ley  v.  Whiting,  5  Pick.  348,  859.  And  Copps,  2  Humph.  409 ;  Mitchell  v.  Church- 
see,  as  to  ignorance  of  the  impediment,  man,  4  Humph.  218;  Wilcox  v.  Calloway, 
Etheridge  v.  Cromwell,  8  Wend.  629 ;  1  Wash.  Va.  38 ;  Brinley  v.  Whiting,  5 
Preston  v.  Hunt,  7  Wend.  53 ;  Ballard  v.  Pick.  348 ;  Gibson  ».  Shearer,  1  Murph. 
Copps,  2  Humph.  409;  Gass  v.  Malony,  1  114;  Ross  v.  Blair,  1  Meigs,  525;  Wil- 
Humph.  452;  Hassenfrats  v.  Kelly,  13  Hams  v.  Hogan,  1  Meigs,  187;  Mitchell). 
Johns.  466 ;  Jackson  v.  Andrews,  7  Wend.  Lipe,  8  Yerjr.  179;  Cawsey  v.  Driver,  13 
152.  Ala.   818;  Hibbard  v.  Hurlburt,  10  Vt. 

•  Co.  Lit.  214;  Gibson  v.  Shearer,  1  173;  Lane  v.  Shears,  1  Wend.  433;  Jack- 
Murph.  114;  Bledsoe  v.  Little,  4  How.  son  v.  Collins,  3  Cow.  89;  Van  Dyck  v. 
Missis.  13,  24 ;  Martin  v.  Pace,  6  Blackf.  Van  Beuren,  1  Johns.  345 ;  Wood  v. 
99.  Another  reason  is,  that  there  could  McGuire,  21  Ga.  576 ;  Kinsolving  v. 
be  no  livery  of  seisin  by  a  person  out  of  Pierce,  18  B.  Monr.  782  ;  Williams  v. 
possession.  Kercheval  v.  Triplett,  4  A.  E.  Council,  4  Jones,  N.  C.  206  ;  Pepper 
Mar.  493 ;  Dexter  v.  Nelson,  6  Ala.  68.  v.  Haight,  20  Barb.  429 ;  McCoy  v.  Wuli- 

•  Co.  Lit.  369  a;  1  Hawk.  P.  C.  Curw.  ford,  2  Swan,  Tenn.  642. 
Ed.  p.  471 .    And  see  on  this  point,  and  as 
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provisions  against  maintenance  and  the  like,  with  further  limita- 
tions of  the  doctrine,  not  necessary  to  be  mentioned  here.  In 
Ohio  (they  have  no  common-law  crimes  in  Ohio),1  the  court  has 
held,  that,  as  this  enactment  is  not  received  there,  such  convey- 
ances are  valid.2  * 

§  140  [115].  While  some  courts  have  denied  that  the  ^statute 
of  32  Hen.  8,  c.  9,  is  common  law  in  this  country,8  the  doctrine 
better  established  accepts  it;4  and,  in  some  States,  perhaps  in 
most,  it  has  been  in  substance  expressly  reenacted. 

§  141  [116].  Statutes  of  this  kind  ar#  construed  strictly  j6  and 
a  case,  to  be  indictable,  must  fall  within  the  mischief  to  be  reme- 
died, as  well  as  within  their  words.6  They  do  not  apply  to  judi- 
cial and  official  sales ; 7  neither  do  they  to  conveyances  to  cestui* 
que  trust,  and  conveyances  in  pursuance  of  a  contract  made  before 
their  enactment,8  or  made  when  there  was  no  adverse  possession.9 
And  in  Kentucky  it  is  held,  that  a  sale  of  land  for  which  the 
vendor  has  recovered  final  judgment,  while  still  remaining  in  the 
possession  of  the  defendant  in  the  suit  for  the  land,  is  not  within 
the  statute ;  for  "  the  object  of  that  act  was  to  prevent  specula- 
tions in  ' pretended9  titles,  whereby  purchasers  were  enabled  to 
harass  occupants  with  lawsuits." 10  The  statute  applies  to  mort- 
gages ; u  but  not  to  wills,  being  without  the  mischief  to  be  reme- 

1  Ante,  \  135,  note ;  Vol.  I.  f  86.  v.  Johnson,  5  Cow.  74  ;  Poage  v.  Chinn, 

1  Hall  v.  Ashby,  9  Ohio,  96.    Contra,  4  Dana,  50 ;  Chiles  v.  Jones,  4  Dana,  479 ; 

in  Kentucky,  Ewing  v.  Savary,  4  Bibb,  Allen  v.  Smith,  1  Leigh,  231,  248;  White- 

424 ;  Kercheval  v.  Triplett,  1  A.  K.  Mar.  sides  v.  Martin,  7    ierg.  384  ;   Lipe  v. 

493,  and  most  other  States.  Mitchell,  2  Yerg.  400, 403 ;  Lane  v.  Shears, 

•  Sessions  v.  Reynolds,  7  Sm.  &  M.  130 ;  1  Wend.  433. 

Hall  v.  Ashby,  9  Ohio,  96.  9  Norton  v.'  Sanders,  I  Dana,  14,  17 ; 

4  Kilty's  Report  of  Statutes,  232  ;  Brin-  Chiles  p.  Con  ley,  9  Dana,  385.  See  Parks 
ley  v.  Whiting,  5  Pick.  348,  353.  v.  Jackson,  11  Wend.  442. 

5  Vol.  I.  f  224.  For  sundry  points  ad-  10  Jones  v.  Chiles,  2  Dana,  25, 35.  Other- 
judged  on  Stat.  32  Hen.  8,  c.  9,  see  1  wise  of  a  sale  while  the  suit  is  pending. 
Hawk.  P.  C.  Curw.  Ed.  p.  472  et  seq.  Jackson  v.  Ketchum,  8  Johns.  479  ;  Jack- 

6  Leonard  v.  Bosworth,  4  Conn.  421 ;  son  v.  Andrews,  7  Wend.  152;  Murray  v. 
Vol.  I.  *  250,  262.  Ballou,  I  Johns.  Ch.  570;  Murray  v.  Lyl- 

7  Vol.  I.  $  262;  Frizzle  v.  Veach,  1  burn,  2  Johns.  Ch.  441.  And  see  Parks  v. 
Dana,  211  ;  Violett  v.  Violett,  2  Dana,  Jackson,  11  Wend.  442;  Swett  v.  Poor, 
323, 325 ;  Dubois  v.  Marshall,  3  Dana,  336 ;  11  Mass.  549  ;  Webb  v.  Bindon,  21  Wend. 
Tattle  v.  Jackson,  6  Wend.  213 ;  Jackson  98.  But  the  Alabama  court  has  held,  thai 
v.  Anderson,  4  Wend.  474  ;  Truax  v.  a  sale  of  lands  pendente  litet  by  one  in  pos- 
Thorn,  2  Barb.  156;  Hoyt  v.  Thompson,  session,  is  not  void  at  the  common  law. 

1  Seld.  320;  Williams  v.  Bennett,  4  Ire.  Camp  v.  Forrest,  13  Ala.  114.  See  also 
122 ;  Sims  v.  Cross,  10  Yerg.  460 ;  McGill  Nichols  v.  Bunting,  8  Hawks,  86  ;  Cockell 
v.  Doe,  9  Ind.  306 ;  Saunders  v.  Groves,    v.  Taylor,  15  Eng.  L.  &Eq.  101,  15  Bear. 

2  J.  J.  Mar.  406.    But  see  Martin  u.  Pace,    103  ;  Lewis  v.  Bell,  17  How.  U.  S.  616. 

6  Blackf.  99.  u  Redman  v.  Sanders,  2  Dana,  68,  69 ; 

8  Saunders  v.  Groves,  2  J.  J.  Mar.  407 ;  Wash  v.  McBrayer,  1  Dana,  565,  566. 
Moss  v.  Scott,  2  Dana,  271,  274;  Card  well  Otherwise  in  Connecticut.  Leonard  v. 
v.   Sprigg,    7    Dana,  36  ;    Castleman   v.  Bosworth,  4  Conn.  421. 

Combs,  7  T.  B.  Monr.  273,  276 ;  Jackson 
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died  j1  and,  for  the  same  reason,  it  does  not,  in  Vermont,  apply  to 
an  assignment  of  a  mortgage.2  Neither  does  it  prevent  a  surren- 
der of  land  to  the  person  in  possession.8 

1  Clay  v.  Wyatt,  6  J.  J.  Mar.  583 ;  May  Conn  v.  Manifee,  2  A.  K.-Mar.  S96 ;  Baley 

v.  Slaughter,  3  A.  K.  Mar.  505,  509.  v.  Deakins,  5  B.  Monr.  1 59 ;  Adams  v. 

9  Conrerse  v.  Searls,  10  Vt.  578.  Bufbrd,  6  Dana,  406 ;  Griffith  ».  Dickin, 

*  William*  v.  Council,  4  Jones,  N.  C.  4  Dana,  561 ;  Smith  v.  Paxton,  4  Dana, 

206.    For  further  points  decided  under  the  391 ;  Hopkins  v.  Paxton,  4  Dana,  36  ; 

Kentucky  statutes,  see  Clay  v.   Wyatt,  6  Dubois  v.  Marshall,  3  Dana,  336 ;  Lilard 

J.  J.  Mar.  583 ;  Tonng  v.  McCampbell,  v.  McGee,  3  J.  J.  Mar.  549.    As  to  partial 

6  J.  J.  Mar.  490;  Violett  v.  Violett,  2  eviction  from   the   land,   see    Mitchell  v, 

Dana,  323,  326;  Redman  r.  Sanders,  2  Churchman,  4  Humph.  218;  Pickens  v. 

Dana,  68,  70 ;  Aldrtdge  v.  Kincaid,  2  Litt.  Delozier,  2  Humph.  400 ;  Hyde  v.  Morgan, 

390;  Yonng  v.  Kimberland,  2  Litt.  223,  14  Conn.  104;  Van  Dyck  v.  Van  Beuren, 

S25 ;  Castleman  v.  Combs,  7  T.  B.  Monr.  1  Johns.  345. 
273;  Wilhite  v.  Roberts,  4  Dana,  172; 
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CHAPTER   XV. 


CHEATS.  * 

Sect.  142, 148.  Introduction. 

144-166.  Nature  of  the  Symbol  or  Token. 

167, 168.  Nature  of  the  Fraud  involved. 

169-161.  Public  Cheats. 

.  16&-166.  Concluding  Points. 

§  142  [117].  A  cheat,  at  the  conynon  law,  is  a  fraud,  accom- 
plished through  the  instrumentality  of  some  false  symbol  or  token, 
of  a  nature  against  which  cqmmon  prudence  cannot  guard,  to 
the  injury  of  one  in  his  property  or  estate.  We  saw,  when 
announcing  this  definition  in  the  previous  volume,2  that  the 

1  See,  for  matter  under  this  title,  Vol.  I.  is  an  offence   more  immediately  against 

\  1007,  1016,  1018,  1019.    See  also  this  public  trade;  as  that  cannot  be  carried  on 

volume,  tit.  False  Pretences.  without  a  punctilious  regard  to  common 

*  Vol.  I.  §  1007.    The  books  are  very  honesty,  and  faith  between  man  and  man. 

bare  of  definitions  of  cheat ;  indeed  they  Hither,  therefore,  may  be   referred   that 

seem  to  contain  almost  none.    Hawkins,  prodigious  multitude  of  statutes  which  are 

however,  gives  us  the  following :  "  It  seem-  made  to  restrain  and  punish  deceits   in 

eth  that  those  cheats  which  are  punishable  particular  trades,  and  which  are  enumer- 

at  common  law  mar,  in  general,  be  de-  ated  by  Hawkins  and  Burn,  but  are  chiefly 

scribed  to  be  deceitful  practices  in  defraud-  of  use  among  the  traders  themselves.    The 


ins,  or  endeavoring  to  defraud,  another    offence  also  of  breaking  the  assize  of  bread, 

ofhis  known  right  by 

device,  contrary  to  the  plain  rules  of  com-    particularly  by  the   statutes  31    Geo.  2, 


known  right  by  means  of  some  artful    or  the  rules  laid  down   by  the  law,  and 


mon  honesty  :  as,  by  playing  with  false  c.  29,  31  Geo.  3,  ell,  and.  13  Geo.  3, 

dice ;  or  by  causing  an  illiterate  person  to  c.  62,  for  ascertaining  its  price  in  every 

execute  a  deed  to  his  prejudice,  by  reading  given  quantity,  is  reducible  to  this  head 

it  over  to  him  in  words  different  from  of  cheating :  as  is  likewise,  in  a  peculiar 

those  in  which  it  was  written ;  or  by  per-  manner,  the  offence   of  selling  by  false 

suading  a  woman  to  execute  writings  to  weights  and  measures.    The  punishment  of 

another,  as  her  trustee,  upon  an  intended  bakers  breaking  the  assize  was  anciently 

marriage,  which   in    truth    contained  no  to  stand  in  the  pillory,  by  statute  51  Hen. 

such   thing,  but   only  a  warrant   of  at-  8,  stat  6 ;  and,  for  brewers  (by  the  same 

torney  to  confess  a   judgment,   &c. ;   or  act),  to  stand  in  the  tumbrel  or  dung-cart; 

by  suppressing  a  will ;  or  by  levying  a  which,  as  we  learn  from  doomsday  book, 

fine  in  another's  name,  "or  suing  out  an  was  the  punishment  for  knavish  brewers  in 

execution  upon  a  judgment  for  him,  or  the  city  of  Chester  so  early  as  the  reign  of 

acknowledging   an   action   in   his  name,  Edward  the  Confessor.    But  now  the  gen- 

without  his  privity,  and  against  his  will ;  eral  punishment  for  all  frauds  of  this  kind, 

in  which  cases,  by  some  eood  opinions,  the  if  indicted  (as  they  may  be)  at  common 

record  may  be  vacated."    1  Hawk.  P.  C.  law,  is  by  fine  and  imprisonment ;  though 

Curw.  Ed.  p.  318,  \  1.    The  accuracy  of  the  easier  ahd  more  usual  way  is  by  levy- 

this  definition  has  been  questioned.    See  ing,  on  a  summary  conviction,  by  distress 

Hawk,  ut  sup.,  note ;  Burn,  Just.  28th  ed.  and  sale,  the  forfeitures  imposed  by  the 

by  Chit.  tit.  Cheat.    What  Blackstone  says  several  acts  of  parliament.    Lastly,  any 

of  the  matter  is  the  following :  "  Cheating  deceitful  practice,  in  cozening  another  by 
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statute  of  33  Hen.  8,  c.  1,  §  1  A  2,  merely  affirmed  the  more 
ancient  doctrine,  while  it  is  also  a  part  of  the  common  law  of  this 
country.  It  recites,  §  1,  that  "  many  light  and  evil-disposed 
persons,  not  minding  to  get  their  livings  by  truth,  <fec,  but  com- 
passing and  devising  daily  how  they  may  unlawfully  obtain  and 
get  into  their  hands  and  possession  goods,  chattels,  and  jewels 
of  other  persons,  for  the  maintenance  of  their  unthrifty  living ; 
and  also  knowing,  that,  if  they  came  to  any  of  the  same  goods, 
chattels,  and  jewels  by  stealth,  then  they,  being  thereof  lawfully 
convicted  according  to  the  laws  of  this  realm,  shall  die  therefore ; 
have  now  of  late  falsely  and  deceitfully  contrived,  devised,  and 
imagined  privy  tokens  and  counterfeit  letters  in  other  men's 
names,  unto  divers  persons  their  special  friends  and  acquaintances, 
for  the  obtaining  of  money,  goods,  chattels,  and  jewels  of  the 
same  persons,  their  friends  and  acquaintances,  by  color  whereof 
the  said  light  and  evil-disposed  persons  have  deceitfully  and  un- 
lawfully obtained  and  gotten  great  substance  of  money,  goods, 
chattels,  and  jewels  into  their  hands  and  possession,  contrary  to 
right  and  conscience : "  and  for  the  remedy  of  these  evils  enacts, 
§  2 :  "  That,  if  any  person  or  persons,  Ac.,  falsely  and  deceitfully 
obtain,  or  get  into  his  or  their  hands  or  possession,  any  money, 
goods,  chattels,  jewels,  or  other  things  of  any  other  person  or 
persons,  by  color  and  means  of  any  such  false  token  or  counterfeit 
letter  made  in  another  man's  name,  as  is  aforesaid,  that  then  every 
person  and  persons  so  offending,"  &c., —  adding  provisions  the 
effect  of  which  is  .to  make  the  offence  an  indictable  misdemeanor.1 

• 

§  143  [118].  We  have  already  seen,2  that  a  fraud  accomplished 
by  a  mere  spoken  8  lie  is  not  indictable  at  the  common  law,  what- 
ever the  rule  may  be  under  statutes  against  cheating  by  false 
pretences.    For,  according  to  the  common  law,  there  must  be  a' 

artful  means,  whether  in  matters  of  trade  chapter!  it  is  my  aim  to  present  a  view 

or  otherwise,  as  by  playing  with  false  dice,  of  that  common  law,  which,  whether  in 

or  the  like,  is  punishable  with  fine,  impris-  England  it  was  statutory  or  common,  was, 

onment,  and  pillory."    4  Bl.  Com.  157,  by  our  ancestors,  brought  to  this  country 

158.     It  is  not  my  purpose,  in  this  note,  to  to  be  common  law  here.   Whether  my  own 

discuss  the  question  of  the  accuracy  of  definition    is    accurate,  the   reader   must 

Hawkins's  definition,  or  to  inquire  why  judge  for  himself. 

Blackstone  did  not  attempt  definition  here,  l  See  1  Hawk.  P.  C.  Curw.  Ed.  p.  319, 

as  he  did  in  treating  of  almost  everything  $  4 ;  the  author,  however,  taking  too  much 

else.     Yet  it  is  obvious  that  the  early  ex-  freedom  with  the  words  of  the  statute  in 

istcnce,  in  England,  of  statutory  provisions  transferring  it  to  his  page, 

covering  this  ground  of  cheat  tended  to  2  Vol.  I.  $  1016. 

prevent  the  accurate  examination  of  the  *  It  does  not  under  all  circumstances 

common  law  out  of  which  definition  would  make  any  difference  that  the  lie  is  written, 

grow.     In  the  discussions  of  the  preseut  See  post,  \  146. 
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symbol  or  token.  We  shall  therefore  consider,  in  this  chapter, 
I.  The  Nature  of  the  Symbol  or  Token ;  II.  The  Nature  of  the 
Fraud  involved.  But  under  these  heads  only  cheats  of  a  private 
character  will  be  discussed  ;  while  there  will  remain  for  our  con- 
sideration, III.  Public  Cheats ;  IV.  Concluding  Points. 

I.   The  Nature  of  the  Symbol  or  Token. 

§  144  [119].  A  man's  mere  wtfrds  are  neither  symbols  nor 
tokens.  Therefore  a  naked  lie  is  not  alone  such  a  false  symbol 
or  token  as  comes  within  the  law  under  consideration.1  Thus  if 
one  obtains  a  credit  of  goods,  by  falsely  representing  himself  to 
be  in  trade,  and  to  keep  a  grocery  shop ; a  or  by  misstating  his 
pecuniary  condition  and  circumstances  ; 8  or,  if  he  gets  into  his  pos- 
session his  own  note,  by  pretending  to  the  holder  he  wishes  to  look 
at  it,  and  then  refuses  to  deliver  it  back  ;  *  or,  if,  feigning  to  have 
money  ready  to  pay  a  debt,  which  has  been  sued  before  a  justice 
of  the  peace,  he  obtains  from  the  plaintiff  a  receipt,  and  an  order 
on  the  justice  to  discharge  the  judgment  on  his  paying  the  costs;5 
or,  if  he  falsely  tells  another  he  has  been  sent  to  him  by  a  third 
person  for  money,  and  so  gets  it ; 6  or,  if,  in  selling  an  inferior 
kind  of  gum,  he  says  it  is  gum  Seneca,  when  he  knows  it  is  not ; 7 
or,  in  selling  a  horse  he  knows  to  be  blind,  wilfully  says  it  is  a 
sound  one ; 9  or,  thus  sells  bull  beef  for  steer  beef ; 9  or,  if  he 
knowingly  disposes  of  wrought  gold,  under  the  sterling  alloy,  for 

■ 

1  Rex  v.  Bryan,  2  Stra.  866 ;  Hartmann  conspiracy  was  the  crime ;  and  an  indict* 
v.  Commonwealth,  5  Barr,  60.  In  the  ment  will  lie  for  that,  though  it  be  to  do  a 
former  of  these  cases,  the  indictment  lawful  act ;  this  is  no  more  than  telling  a 
charged,  as  the  report  states,  "  that  the  lie,  and,  no  instance  being  shown  to  main- 
defendant  came  to  the  shop  of  Langley,  tain  it,  the  judgment  must  be  arrested/' 
a  mercer,  and  affirmed  she  was  a  servant  *  Commonwealth  v.  Warren,  6  Mass. 
of  the  Countess  of  Pomfret,  and  was  sent  72. 

by  her  from  St.  James's  to  fetch  silks  for  *  The  State  v.  Snmner,  10  Vt.  587,  de- 
the  queen,  endeavoring  thereby  to  defraud  cided,  however,  under  a  statute, 
the  said  Langley ;  whereas,  in  fact,  she  was  4  People  v.  Miller,  1 4  Johns.  371 .  Query, 
no  servant  of  the  Countess  of  Pomfret,  nor  whether  -this  would  not  be  larceny  of  the 
was  sent  upon  the  queen's  account."  After  note   under   statutes  making    promissory 
conviction,  on  a  motion  in  arrest  of  judg-  notes  the  subject  of   larceny.     See   also 
ment,  it  was  suggested  to  the  court,  byway  Commonwealth  v.  Hearsey,  1  Mass.  137. 
of  sustaining  the  indictment,  that  the  case  6  People  v.  Babcock,  7  Johns.  201. 
was  one  of  "  fraud  concerning  the  public  *  Rex  v.  Grantham,  1 1  Mod  222 ;  Anon- 
traffic  ;  aud,  though  no  harm  was  done,  ymous,  6  Mod.  105 ;  Reg.  v.  Jones,  2  Ld. 
vet  an  indictment  would  lie,  as  in  the  case  Iiaym.  1013,  1  Sulk.  379 ;  Reg.  v.  Hannon, 
in  1  Vent.  304  [Rex  t\  Armstrong],  of  an  6  Mod.  811. 

indictment  for  a  conspiracy  to  charge  a  T  Rex  v.  Lewis,  Say.  205.    See  Rex  v. 

man  with  a  bastard    child,   when    were  Haynes,  4  M.  &  S.  214. 

really  was  no  child,  so  that  the  party  could  B  The  State  v.  Delyon,  1  Bay,  353. 

not  suffer.    Sed  per  Curiam,    There  the  9  Rex  v.  Botwright,  Say.  147. 
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gold  of  the  true  standard  weight ; 1  or,  if  he  pretends  an  article 
of  goods,  he  is  delivering,  weighs  more,  or  measures  more,  than 
he  knows  it  really  does;2 — in  these  and  the  like  cases,  he  but 
utters  a  naked  falsehood,  unconfirmed  by  symbol  or  token,  aud 
so  he  is  not  indictable.  What  he  says  is  a  mere  false  affirma- 
tion. 

§  145  [120].  Let  us,  therefore,  see  further  where  the  distinc- 
tion runs  between  a  mere  falsehood  and  a  false  symbol  or  token. 
While,  if  a  person,  selling  an  article  by  measure,  falsely  says, 
"  here  are  so  many  bushels,"  he  merely  tells  an  untruth,  and  is 
not  indictable  at  the  common  law,  though  the  purchaser  takes  it 
on  this  representation,  —  still,  if  he  measures  it  out  to  the  buyer, 
the  measure  is  a  token,  and,  it  being  false,  he  commits  a  criminal 
cheat.8  "  The  reason "  of  the  distinction,  said  Wilmot,  J.,  is, 
that  in  the  former  case  "  it  is  in  everybody's  power  to  prevent  this 
sort  of  imposition ;  whereas  a,  false  measure  is  a  general  imposi- 
tion upon  the  public  which  cannot  be  well  discovered."  * 

§  146  [121].  Again,  if  a  man  fraudulently  effects  a  purchase,  by 
drawing  and  delivering  in  payment  his  check  on  a  bank  in  which 
he  keeps  no  account,  he  thus  merely  puts  his  false  representation 
in  writing,  the  check  is  no  token,  and  he  is  not  indictable  ; 6  but, 
if  a  baker  of  bread  for  the  army  of  the  United  States  puts  on  his 
barrels  of  bread' marks  of  weight  which  are  false,  whereby  the 
public  is  defrauded,  he  commits  the  crime.6  Says  Mr.  East : 
"  Wilder*,*  a  brewer,  was  indicted  for  a  cheat  in  sending  to  one 
Hicks,  a  publican,  so  many  vessels  of  ale,  marked  as  containing 
such  a  measure,  and  writing  a  letter  to  Hicks  assuring  him  that 
they  did  contain  that  measure,  when  in  fact  they  did  not  contain 
such  measure,  but  so  much  less,  Ac.  The  indictment  was  quashed 
upon  motion,  as  containing  no  criminal  charge.  Yet  this  was 
thought  by  the  court,  in  Rex  v.  Wheatley,8  a  strong  case ;  and 

1  Rex  v.  Bower,  Cowp.  323.  grain,  by  false  weights,  is  a  common-law 

*  Rex  v.  Wheatley,  1  W.  Bl.  273,'  2  Bar.  cheat,  indictable.  People  v.  Fish,  4  Parker, 

1125,  1129;  Rex  v.  Driffield,  Saj.  146;  206. 

Rex  v.  Osborn,  3  Bur.  1697  ;  Rex  v.  Chan-  *  Rex  v.  Jackson,  3  Camp.  370;  Rex 

nel,  2  Stra.  793 ;  Rex  v.  Dunnage,  2  Bar.  v.  Lara,  2  Leach,  4th  ed.  647,  2  East  P.  C. 

1130 ;  Pinkney's  case,  2  East  P.  C.  818.  819,  827,  6  T.  R.  565 ;  Rex  v.  Wavell,  1 

8  2  East  P.  C.  820;  People  v.  Gates,  13  Moody,  224. 

Wend.  311,  319;  Pinkney's  case,  2  East  6.Respablica  t\  Powell,  1  Dall.  47.    See 

P.  C.  818,  820;  Rex  v.  Bargaine,  1  Sid.  also  The  State  v.  Wilson,  2  Mill,  135,  139. 

409 ;    Commonwealth  v.  Warren,  5  Mass.  7  Rex  v.  ♦Wilders,  cited  by  Lord  Mans- 

72,73.  field  in  2  Bar.  1128. 

*.Rex  v.  Osborn,  3  Bar.  1697.    Receir-  *  Rex  v.  Wheatley,   1   W.  Bl.  273/2 

ing  grain  on  storage  for  hire,  or  baying  Bar.  1125, 1  Bennett  &  Heard  Lead.  Cas.  1. 

8»  [89] 


§  147  SPECIFIC  OFFENCES.  £BOOK  X. 

Mr.  Justice  Foster  doubted  it,  because  he  considered,  that  the  ves- 
sels, being  marked  as  containing  a  greater  quantity  than  they 
really  did,  were  false  tokens.  Possibly,  however,  the  court  in  de- 
ciding the  case  of  Wilders  thought  that  those  marks,  not  having 
even  the  semblance  of  any  public  authority,  but  being  merely  the 
private  marks'  of  the  dealer,  did  in  effect  resolvQ  themselves  into 
no  more  than  the  dealer's  own  affirmation  that  the  vessels  con- 
tained the  quantity  for  which  they  were  marked."  x  There  is 
abundant  principle,  in  the  criminal  law,  for  a  distinction  between 
a  mark  put  on  a  particular  package,  for  a  particular  individual, 
and  a  brand  or  mark  on  a  package  to  be  cast  into  the  open  market, 
to  mislead  the  public  generally.2 

§  147  [122].  While,  if,  on  the  one  hand,  a  man  -draws  his  pwn 
check  on  a  bank  where  he  has  no  deposit,  he  merely  writes  a  false- 
hood, ad  just  explained  ;  8  yet,  if,  on  the  other  hand,  he  pays  for 
an  article  he  is  purchasing  in  the  paper  of  another  man,  repre- 
senting the  paper  to  be  good,  but  knowing  it  is  valueless,  this 
paper  is  a  false  token,  and  he  is  indictable  for  the  cheat.  Accord- 
ingly we  saw,  in  the  previous  volume,4  that  forgery  itself,  at  the 
common  law,  is  but  a  common-law  cheat,  or  attempt  to  cheat ;  this 

1  2  East  P.  C.  819,  820.  Rex  v.  Wheat-  the  parties  to  it,  cannot  be  considered  as 
ley,  mentioned  in  the  text,  has  been  re-  an  act  which  common  prudence  might  not 
garded  as  a  leading  case,  settling  previous  have  guarded  against.  It  might  have  been 
conflicts  in  the  law  of  indictable  cheat,  avoided  in  various  ways,  —  by  taking  from 
See  Wright  v.  People,  Breese,  66.  The  Wright  [the  defendantj  an  instrument  ex- 
head  note  of  the  case,  as  it  stands  in  the  pressive  of  the  condition  upon  which  the 
reports  of  Burrow  and  of  Blackstone,  is,  obligation  was  given,  instead  of  having 
"  Delivering  less  beer  than  contracted  for  it  underwritten ;  or  bv  having  the  condi- 
as  the  due  quantity  is  not  indictable."  The  tion  inserted  in  the  body  of  the  obligation, 
case  is  also  published  as  a  leading  case  according  to  the  most  common  and  usual 
in  1  Ben.  &  H.  Lead.  Cas.  1 ;  and  there  method  in  practice/1  p.  67.  Moreover,  the 
Mr.  Bennett  has  given  the  following  head  learned  judge  considered,  that  cases  like 
note:  "An  offence,  to  be  indictable,  must  this  had  already  been  provided  for  by  the 
be  one  that  tends  to  injure  the  public,  statutes ;  therefore  there  was  less  reason 
Defrauding  one  person  only,  without  the  for  holding  them  indictable  at  the  common 
use  of  false  weights,  measure,  or  tokens,  law.  The  line,  let  me  observe,  between  the 
and  without  any  conspiracy,  is,  at  common  indictable  and  the  unindictable  wrong,  is,  in 
law,  only  a  civil  injury,  and  not  indicta-  the  facts  of  cases,  indistinct  and  uncertain 
ble."  This  case,  being  found  in  the  three  at  several  places  in  our  unwritten  criminal 
several  reports  mentioned,  is  presumed  to  law  ;  but  it  is  going  very  far  to  say,  that  it 
be  accessible  to  every  reader,  and  I  shall  is  not  a  thing  forbidden  by  the  principles  of 
not,  therefore,  discuss  it  further  here,  this  law  to  mutilate  a  written  instrument 
In  Wright  v.  People,  supra,  the  Illinois  which  may  be  the  foundation  of  a  lawsuit, 
court,  taking  the  doctrines  of  this  case  even  though  the  instrument  might  have 
for  its'  guide,  held  it  not  to  be  an  indictable  been  so  framed  as  not  to  be  so  easily  muti- 
fraud  at  the  common  law  for  the  holder  of  la  ted. 

a  bond  to  separate  the  condition  from  the  *  See  Vol.  I.  f  532,  534,  540-542,  547- 

t>enalty.    Said   Smith,  J. :    *  The  act  of  549. 

separating   the   condition,  written  under-  *  Ante,  {  146. 

neath  the  obligation,  which  was  to  jlcter-  *  Vol.  I.  $  1008, 
mine  the  time  of  payment,  and  liability  of 
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form  of  the  offence  having  been  distinguished  from  the  other, 
tinder  the  separate  name  of  forgery.  And  so  when  one  obtains 
money  or  goods  from  another,  paying  him  therefor  in  a  piece  of 
paper  purporting  to  be  a  bank-note,  but  knowing  there  is  no  such . 
bank  ; 1  or,  there  being  such  a  bank,  knowing  the  bill  to  be  coun- 
terfeit, as  having  the  name  of  a  fictitious  cashier  countersigned  to 
it ; 2  or  worthless,  as  not  having  the  signatures  of  the  bank  officers 
attached  to  it,  and  the  defect  not  obvious  on  account  of  the  bill 
being  worn ; 8  or  the  bill  being,  within  his  knowledge,  otherwise 
false  ; 4  he  commits  a  common-law  cheat.  And  probably  he  does 
so,  if  he  knowingly  passes  for  value  a  genuine  note  of  a  broken 
bank,  the  note  being  therefore  worthless,  though  this  point  appears 
not  to  be  absolutely  decided.6  Such  a  case,  however,  is  within  the 
statutes  against  getting  money  or  goods  by  false  pretences.6 

§  148  [123].  So  while,  as  we  have  seen,7  if  one  procures  money 
or  goods  of  another,  on  the  false  oral  representation  of  having 
been  sent  for  them,  he  is  not  indictable  at  the  common  law,  on  ac- 
count of  there  being  no  token ;  yet,  if  he  presents  a  piece  of 
paper,  which  purports,  falsely,  to  be  an  order  from  such  other,* 
this  paper  is  a  token,  and  he  is  answerable  criminally  for  the 
cheat.8  And  when  a  man,  committed  to  jail  under  an  attach- 
ment for  a  contempt  in  a  civil  cause,  counterfeited  a  pretended 
discharge,  as  from  his  creditor  to  the  sheriff  and  jailer,  and  also 
an  affidavit  thereto  annexed ;  whereby  he  procured  his  release  from 
custody ;  the  English  judges  held  him  guilty  of  a  common-law 
misdemeanor,  even  though,  under  the  circumstances,  if  the  order 
had  been  genuine,  it  would  have  been  a  mere  nullity,  not  author- 
izing the  sheriff  or  his  officer  to  set  the  person  at  liberty.9 


1  Commonwealth  v.  Speer,  2  Va.  Cas.  from  an  ignorant   man,  by  threats  of  a 

65 ;  The  State  v.  Patillo,  4  Hawks,  348.  criminal  prosecution,  and  also  by  threats 

3  Commonwealth  v.  Boy n ton,  2  Mass.  of  his  life.    The  State  v.  Vaughan,  I  Bay, 

77.  And  see  Beg.  v.  Philpotts,  1  Car.  &  K.  282;  but  not  swindling   to  sell  a  blind 

112.  horse  as  a  sound  one.  The  State  v.  Delyon, 

*  The  State  v.  Grooms,  5  Strob.  158,  1  Bay,  353. 

decided  on  the  South.  Carolina  act  of  1791,  4  The  State  v.  Stroll,  1  Rich.  244  ;  The 

against  cheating  and  swindling,  which  act  State  v.  Patillo,  4  Hawks,  348 ;  Lewis  v. 

the  court  construed  as  being  in  affirm-  Commonwealth,  2  S.  &  B.  551. 

ance  of  the  common  law.    The  words  of  6  Rex  v.  Flint,  Buss.  &  By.  460. 

it  are:  "Any  person  who  shall  overreach,  6  Commonwealth  v.  Stone,  4  Met.  43  ; 

cheat,  or  defraud,   by  any  canning,  swin-  Bex  v.  Spencer,  8  Car.  &  P.  420 ;  post,  tit. 

dling  acts  and  devices,  so  that  the  ignorant  False  Pretences, 

or  unwary  may  be  deluded  thereby  out  of  7  Ante,  $144. 

their  money  or  property,  shall  forfeit,"  &c.  *  Beg.  v.  Thorn,  Car.  &  M.  206. 

And  the  court  held,  that  it  is  swindling,  *  Rex  v.  Fawcett,  2  East  P.  C.  862. 
within  this  enactment,  to  obtain  horses 
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§  149  [124].  Moreover,  whatever  may  be  the  doctrine  in  regard 
to  a  man  himself  marking  the  weight  or  measure  of  an  article  on 
the  package  of  it  which  he  sells  to  a  particular  purchaser  ; 1  yet, 
generally,  if  he  cheats  in  trade  by  knowipgly  vending  or  thrust- 
ing into  the  market  goods  with  false  stamps  upon  them,  h§  violates 
this  branch  of  our  law,  the  packages,  with  their  marks,  being 
deemed  false  tokens:  "as  in  Edwards'  case,"2  says  Mr.  East,8 
"  where  cloth  was  sold  with  Alneager's  seal  counterfeited  thereon ; 
or,  as  in  Worrel's  case,4  where  there  was  a  general  seal  or  mark 
of  the  trade  on  cloth  of  a  certain  description  or  quality,  which 
was  deceitfully  counterfeited."  An  examination,  in  Tremaine,  of 
the  indictments  in  the  two  cases  thus  referred  to  by  Mr.  East, 
shows,  that,  in  both  of  them,  the  defendants  themselves  counter- 
feited and  put  on  the  marks,  which  were  of  a  somewhat  public 
nature,  and  then  sold  the  articles  to  the  public  generally.6 

§  150  [125J.  There  is  another  class  of  cases,  in  which  only  the 
breadth  of  a  hair  lies  between  the  indictable  and  the  unindictable. 
Thus  we  have  seen,  that  to  get  money  of  a  man,  under  the  mere 
false  assertion  of  having  been  sent  for  it  by  a  third  person,  does 
not  amount  to  this  cheat,6  —  a  doctrine  which  seems  to  apply  to 
all  cases  of  falsely  assuming  to  act  for  another ; 7  although  such 
false  assumption  may  furnish,  in  proper  circumstances,  ground 
for  an  indictable  conspiracy.8  Yet  in  the  English  books  we  find 
a  case,  where  an  indentured  apprentice  got  himself  enlisted  as  a 
soldier,  and  so  obtained  the  king's  bounty,  on  the  false  representa- 
tion of  there  being  no  impediment ;  for  which  he  was  indicted  at 
the  common  law,  and  convicted ;  and,  though  the  contf  ction  was 
held  bad  because  the  indentures  were  not  duly  proved,  no  doubt 
was  raised  of  the  act  being  a  crime.9  The  proposition  is  certainly 
a  nice  one,  that  the  boy  was  himself  a  token ;  and,  appearing 
without  his  indentures,  a  false  token ;  yet  probably  this  case  has 
.  sufficient  foundation  of  principle.  When  one  tells  a  bare  lie,  the 
person  is  put  upon  his  inquiry ;  when  he  presents  a  token  or  sym- 

*  Ante,  $  146.  Ross.  &  Ry.  407,  note,  2  East   F.   C. 

9  Rex  v.  Edwards,  Trem.  P.  C.  103.  856. 

8  2  East  P.  C.  820.    And  see  People  v.  •  Rex  v.  Jones,  1  Leach,  4th  ed.  174, 

Gate*},  IS  Wend.  311,  319.  2  East  P.  C.  822.    The  punishment,  in  this 

4  Rex  v.  Worrel,  Trem.  P.  C.  106.  case,  seems  to  hare  been  provided  for  by 

6  And  see  ante,  k  146.  statute ;  but,  as  stated  in  the  text,  the  in- 

6  Ante,  S  144.  dictment  was  at  common  law.    This  is  the 

7  See  Keg.  v.  White,  2  Car.  &  K.  404,  true  procedure  in  such  cases.    Vol.  I.  $  203. 
1  Den.  C.  C.  208.  See  also,  as  illustrative,  Rex  v.  Hanson, 

8  Rex  v.  Hevey,  1  Leach,  4th  ed.  229,  Say.  229. 
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bol,  the  person  looks  at  that.  The  boy  showed  himself;  and,  by 
appearing  without  master  or  indentures,  apparently  free,  fore- 
stalled inquiry.  And  there  is  an  old  case,  in  which  an  indictment 
against  one  for  falsely  representing  himself  to  be  a  merchant,  and 
producing-  a  commission  as  such,  whereby  he  obtained  another's 
goods,  was  sustained.1 

§  151  [126].  False  personation.  And  this  leads  to  the  further 
inquiry,  how  far  the  common  law  makes  it  criminal  to  cheat  by 
falsely  personating  another.  In  England  there  are  at  present 
statutes  regulating  this  subject ; 2  so  there  is  one  in  Massachusetts, 
making  the  obtaining  of  goods  in  this  way  larceny ; 8  and  no  doubt 
similar  enactments  exist  in  other  States.  Likewise  a  false  repre- 
sentation of  one's  personality,  or  using  a  fictitious  name,  may  be 
within  the  statutes  against  employing  false  pretences  to*  obtain 
goods.4  In  an  old  case,  the  court  refused  to  quash  an  indictment 
against  a  woman,  for  getting  board  and  lodging  by  falsely  affirm- 
ing herself  to  be  single,  and  of  the  name  of  Fuller,  when  she  was 
married,  and  of  the  name  of  Hanson.  And  Ryder,  C.  J.,  said, 
"  We  are  inclined  to  the  opinion,  that  the  indictment  is  good."6 

§  152  [127].  Mr.  Gabbett  observes :  "  If  a  minor  go  about  the 
town,  and,  pretending  to  be  of  age,  defraud  many  persons  by 
taking  credit  for  quantities  of  goods,  and  then  insist  on  his  non- 
age, the  person  injured  may  prosecute  him  as  a  common  cheat."  6 
But  this  is  put  somewhat  upon  the  repetitions  of  the  act,  and  the 
numbers  injured.7  Mr.  East  likewise  seems  to  consider  frauds,  by 
false  personating,  to  be  indictable  at  the  common  law ;  though,  in 
most  of  the  cases  reported,  there  was  a  conspiracy.9  The  only 
case  which  he  cites,  however,  other  than  of  conspiracy,  is  Dupee's,9 
where  the  court  refused  to  quash  an  indictment  charging,  that 
Dupee  personated  one  A.  B.,  clerk  to  H.  H.,  a  justice  of  the  peace, 
with  intent  to  extort  money  from  several  individuals,  in  order  to  " 

1  Rex  v.  Govers,  Say.  206.  widow,  and  as  such  executing  a  bail-bond 

*  2  East  P.  C.  1004;  2  Ross.  Crimes,  to  the  sheriff  for  one  arrested  on  a  bailable 

Grca.  Ed.  540 ;   Vol.  I.  {  681 ;  Rex  v.  writ.    This  perhaps  was  considered  as  a 

Cramp.  Rosa.  &  Ry.  327  ;  Rex  v.  Parr,  fraud  upon  a  public  officer  in  the  course  of 

1  Leach,  4th  ed.  434,  2  East  P.  C.  1005;  justice.      2  East  P.  C.  821.    The  prece- 

Rex  v.  Brown,  2  East  P.  C.  1007.  dent  is  in  Rex  v.  Blackhoorne,  Trem.  P.  C. 

'  Mass.  R.   S.  c.  126,  *  31.    So  the  '101. 

words  are  ;    bat  the   construction  would  *  1  Gab.  Crim.  Law,  204,  205,  referring 

probably  make  the  act  a  species  of  false  to  Barl.  100. 

pretence.  7  See  ante,  \  146. 

4  Commonwealth  *.  Drew,  19  Pick.  179.  *  2  East  P.  C.  1010.    And  see  Vol.  I. 

6  Rex  p.  Hanson,  Say.  229.    "  There  is  $919,  1020. 

a  precedent  of  an  indictment  against  a  v  Dupee's  case,  2  Sess.  Cas.  1 1 . 
married  woman  for  pretending  to  be  a 
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procure  their  discharge  from  certain  misdemeanors  for  which  they 
stood  committed.  And  this  writer  observes  :  u  It  might  probably 
have  occurred  to  the. court,  that  this  was  something  more  than  a 
bare  endeavor  to  commit  a  fraud  by  means  of  falsely  personating 
another ;  it  was.  an  attempt  to  pollute  and  render  odious  the  pub- 
lic justice  of  the  kingdom,  by  making  it  a  handle  and  pretence  for 
corrupt  practices." l 

§  153  [128] .  Perhaps  the  true  view  may  be,  that,  if  a  man  merely 
says  he  is  Mr.  So-and-so,  another  person,  he  cannot  be  deemed  a 
false  token  or  symbol  of  such  person  ;  but  otherwise;  if  he  puts  on 
apparel  representing  him,  or  changes  his  appearance,  or  does  any- 
thing which  amounts  to  what  is  figuratively  called  holding  out  false 
colors. 

§  154  [129].  Misreading  a  writing.  Another  case,  very  near 
the  line  dividing  the  indictable  and  unindictable,  is  that  of  obtain- 
ing the  signature  of  an  illiterate  person  to  an  instrument,  by  read- 
ing it  to  him  /alsely.2  Ordinarily,  one  who  reads  a  writing-  to 
another  executing  it  on  his  confidence  in  the  reading,  is  not  in- 
dictable for  a  cheat,8  and  according  to  what  is  probably  the  better 
doctrine  he  never  is  for  a  forgery  ;4  though  the  reading  was  cor- 
*  ruptly  wrong,  made  so  with  a  view  to  defraud.  But  the  proposi- 
tion has  been  strongly  insisted  on,  that,  where  the  person  executing 
the  writing  is  unable  to  read  it  himself,  and  trusts  to  the  other, 
this  circumstance  completes  the  act  as  a  common-law  cheat.6 

§  155  [130].  Hie  token  as  public  or  not.  Besides  the  princi- 
ples already  adverted  to,  there  is  another  one  which  was  mentioned 
in  the  previous  volume.  The  token  must  be  of  such  a  nature,  that, 
according  to  the  necessary  customs  and  order  of  society,  every  man 
is  supposed  to  place  confidegce  in  it ;  while,  on  the  other  hand,  it 
need  not  be,  as  some  of  the  cases  seem  to  imply,  of  a  public  char- 
acter.6 The  statute  of  83  Hen.  8,  c.  1,  §  2,7  expressly  uses  the 
words  "  such  false  token ; "  which  words,  taken  in  connection  with 
the  recitation  in  §  1,  may  be  construed  to  mean  "  privy  false  token ; " 
so  that,  whatever  doubt  on  this  point  may  have  existed  before  its 
enactment,  there  should  be  none  now*8    Yet  there  seems  no  ground 

*  2  East  P.  C.  1010,  1011.  And  see  Yerg.76;l  Hawk.  P.  C.  Curw.  fed.  p.  318, 
2  Buss.  Crimes,  Grea.  Ed.  589,  540.  f  1 ;  post,  S  158. 

8  See  ante,  $  142,  note.  °  Vol.  I.  §  1019. 

8  The  State  v.  Justice,  2  Dev.  199.  7  Ante,  f  142. 

*  Vol.  I.  $  1018.  8  See  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  220, 

*  Vol.  J.  4  1018;  Hill  v.  The  State,  1  221 ;  Anonymous,  6  Mod.  105,  note. 
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of  question  concerning  the  more  ancient  common  law ;  for,  be- 
sides the  various  tokens  mentioned  in  the  foregoing  sections, 
whereof  most  are  private,  we  have  the  playing  with  false  dice, 
always  held  to  be  an  indictable  cheat.1  To  say  that  dice  are 
public  tokens  is  absurd.  We  have  also,  as  further  illustrations, 
the  special  common-law  cheat  of  forgery,3  wherein  it  is  expressly 
decided  that  the  instrument  need  not  be  public  ;8  a^id  the  analogy 
of  conspiracies,  which  rest  on  the  same  principle.4  Therefore  we 
cannot  easily  recognize,  otfly  as  matter  of  authority,  the  correct- 
ness of  a  proposition  laid  down  in  one  or  two  States,  that  the 
promissory  notes  of  individuals,  differing  from  those  of  banks,6 
are  not  tokens  of  a  kind  to  render  indictable  the  act  of  cheating 
by  them,  when  the  party  represents  them  to  be  genuine  and 
valuable,  he  knowing  them  to  be  otherwise.  * 

§  156  [131] .  Apparent  legal  validity. .  When  the  false  token 
employed  is  a  written  instrument,  it  need  not  be  such  as,  if  gen- 
uine, would  be  of  legal  validity.7  The  rule  is  otherwise  in  for- 
gery ; 8  or  rather,  this  class  of  common-law  cheats  is  not  included 
in  the  separate  division  of  the  offence  of  cheat  known,  as  before 
explained,9  under  the  name  of  forgery. 

II.    The  Nature  of  the  Fraud  Involved. 

§  157  [132].  One  of  the  most  obvious  propositions  under  the 
present  subdivision  is,  that  the  person  defrauded  must  have  acted 
on  his  confidence  in  the  token  or  symbol  employed,  to  constitute 
the  complete  cheat,  in  distinction  from  a  mere  indictable  attempt 
to  cheat.  If  the  false  device  was  used,  but  the  individual  operated 
upon  withheld  belief  in  it,  yielding  to  what  was  asked  from  other 
considerations,  there,  was  no  cheat  by  means  of  the  device,  only  an 
attempt  to  cheat.10  What  authorities  we  have  on  this  point  are 
cades  decided  under  the  statutes  against  false  pretences ;  to  which 
title  the  reader  is  referred  for  many  other  points  applicable  also 
under  the  present  title.11 

1  Anonymous,  6  Mod.  105 ;  Anonymous,  T  Rex  v.  Fowle,  4  Car.  &  P.  592 ;  Rex 

7  Mod.  40;  McKean,  C.  J.,  in  Respublica  v.  Fawcett,  2  East  P.  C.  862.    And  see 

v.  Teischer,  1  Dall.  335,338  ;  Savage,  C.  J.,  post,  tit.  Conspiracy, 

in  People  v.  Gates,  13  Wend.  311,  319.  *  Vol.  I.  S  1008 ;  post,  tit.  Forgery. 

'  See  ante,  $  147.  *  Ante,  f  147. 

8  Vol.  I.  4  1019.  10  See  Commonwealth   v.  Davidson,   1 

4  Poet,  tit.  Conspiracy.  Cash.  33 ;  Rex  v.  Dale,  7  Car.  &  P.  352  ; 

*  Ante,  $  147.  People  p.  Stetson,  4  Barb.  151 ;  People  v. 

0  The  State  v.  Patillo,  4  Hawks, '348;  Haynes,  14  Wend.  546. 

The  State  v.  Stroll,  1  Rich.  244 ;  Middle-  u  Post,  tit.  False  Pretences, 
ton  v.  The  State,  Dudley,  S.  C.  275. 
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§  158  [138].  The  statute  of  38  Hen.  8,  c.  1,  §  1  &  2,  before 
quoted,1  has  the  words,  "  obtain,  &c.,  any  money ,  goods,  chattels, 
jewels,  or  other  things ; "  and  obviously  there  may  be  cheats  which 
do  not  come  within  these  words.  How  much  broader  the  more  an- 
cient common  law  (unrepealed  by  the  statute)  is  than  the  statute 
in  this  respect,  and  where  the  boundary  line  runs  between  the 
indictable  andfthe  unindictable  here,  are  questions  on  which  we 
have  little  light.  Hawkins  says :  "  It  seemeth,  that  those  [cheats] 
which  are  punishable  at  common  law  may,  in  general,  be  described 
to  be  deceitful  practices,  in  defrauding  or  endeavoring  to  defraud 
another  of  his  known  right,  by  means  of  some  artificial  device,  con- 
trary to  the  plain  rules  of  common  honesty :  as,  by  playing  with 
.false  dice ; 2  or  by  causing  an  illiterate  person  to  execute  a  deed 
to  his  prejudice  by  reading  it  over  to  him  in  words  different  from 
those  in  which  it  was  written;3  or  by  persuading  a  woman  to 
execute  writings  to  another,  as  her  trustee,  upon  an  intended  mar- 
riage, which  in  truth  contained  no  such  thing,  but  only  a  warrant 
of  attorney  to  confess  a  judgment,  &c. ;  or  by  suppressing  a  wHl ; 
or  by  levying  a  fine  in  another's  name,  or  suing  out  an  execution 
upon  a  judgment  for  him,  or  acknowledging  an  action  in  his  name, 
without  his  privity,  and  against  his  will."  *  We  may  doubtless 
derive  some  light  on  this  point  by  consulting  the  title  Conspir- 
acy ; 6  because  probably  any  injury  to.  another  for  which  conspira- 
tors are  indictable  is  sufficient  to  constitute  a  criminal  cheat,  when 
effected  by  a  false  symbol  or  token.6 

III.  Public  Cheats. 

§  159  [134].  It  is  obvious,  in  respect  to  such  cheats  as  are  be- 
fore described  in  this  chapter,  that  they  are  no  less  indictable 
when  their  victims  are  numerous,  than  when  they  fall  only  on  one 
person.  Indeed,  according  to  the  general  doctrines  of  the  crim- 
inal law,  when  many  are  injured,  the  injurious  act  is  a  heavier 
offence  than  when  it  extends  to  but  a  single  victim.7  And  plainly 
this  proposition  is  true  applied  to  cheats.   But  aside  from  this,  Bus- 

1  Ante,  f  US.  *  And  see  Rex  v.  Pettit,  Jebb,  151 ;  Rex 

9  Ante,  f  155.  v.  Blacket,  7  Mod.  39 ;  Anonymous,  Comb. 

*  Ante,  )  154.  16. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  318,  §  1.  7  See  ante,  $  U6,  and  reference  at  the 
See,  as  to  this  passage,  ante,  §  142,  note.  end  of  the  section. 

6  Post,  tit.  Conspiracy. 
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sell,1  East,2  and  some  other  writers,3  include,  under  the  title  of 
cheat,  various  offences  in  the  nature  of  frauds  against  the  public 
justice,4  such  misconduct  as  the  rendering  of  false  accounts  by 
persons  in  office,5  such  nuisances  as  the  thrusting  into  market  of 
unwholesome  provisions  or  supplying  them  to  prisoners  of  war,6 
and  such  private  indictable  injuries  as  malpractice  by  a  physician.7 
Mr.  Russell  even  places  under  this  title  the  indictable  misde- 
meanor of  spreading  false  news.8  But  while  there  is  nothing 
gained  by  undertaking  to  be  too  nicely  philosophical  in  our  divis- 
ion of  subjects  iu  the  criminal  law,  still  it  is  a  little  loose  to  con- 
template all  these  varying  wrongs  as  cheats. 

§  160  [135].  Yet  we  should  remember,  as  properly  belonging 
here,  the  doctrine,  that  one  may  make  himself  criminal  by  per- 
sonating an  officer,  and  thus  committing  a  fraud,9  or  by  taking 
advantage  of  a  public  trust  or  confidence,10  when  he  would  not  be 
so  if  he  had  accomplished  the  same  wrong  in  some  other  way. 
"  Thus,  where  Bembridge  and  Powell  were  indicted  for  enabling 
persons  to  pass  their  accounts  with  the  pay  officer  in  such  a  way 
as  to  enable  them  to  defraud  the  government,  it  was  objected  that 
it  was  only  a  private  matter  of  account,  and  not  indictable ;  but 
the  court  held  otherwise,  as  it  related  to  the  public  revenue."  n 

§  161.  There  are  various  statutes,  ancient  and  modern,  English 
and  American,  regulating  public  matters  of  trade  and  manufac- 
ture, any  violation  whereof  may  be  deemed  a  public  cheat.  Such, 
for  illustration,  is  the  statute  of  28  Edw.  1,  stat.  3,  c.  20,  the 
material  part  of  which  is  as  follows :  "It  is  ordained  that  no  gold- 
smith of  England,  nor  none  otherwhere  within  the  king's  dominion, 
shall  from  henceforth  make,  or  cause  to  be  made,  any  manner 
of  vessel,  jewel,  or  any  other  thing,  of  gold  or  silver,  except  it 
be  of  good  and  true  alloy,  that  is  to  say,  gold  of  a  certain  touch 
and  silver  of  the  sterling,  alloy,  or  of  better,  at  the  pleasure  of 
him  to  whom  the  work  belongeth ;  and  that  none  work  worse  sil- 
ver than  money.    And  that  no  manner  of  vessel  of  silver  depart 

*  2  Ross.  Crimes,  Grea.  Ed.  275.  7  2  Rues.  Crimes,  Grea.  Ed.  277;  1 

*  2  East  P.  C.  821 .  dim.  Law,  203,  204. 

*  See  1  Gab.  Crim.  Law,  201 ;  1  Hawk.        8  2  Russ.  Crimes,  Grea.  Ed.  278. 
P.  C.  Carw.  Ed.  p.  322.  9  Vol.  I.  §  1020. 

4  2  Ross.  Crimes  Grea.  Ed.  275 ;  2  East  10  Rex  v.  Bower,  Cowp.  323;    2  East 

P.  C.  821.  P.  C.  821. 

6  2  Ross.  Crimes,  Grea.  Ed.  275.  u  1  Gab.  Crim.  Law,  204,  referring  to 

*  2  East  P.  C.  821 ;  2  Ross.   Crimes,  Rex  v.  Bembridge,  cited  6  East, '136. 
Grea.  Ed.  276 ;  1  Hawk.  P.  C.  Carw.  Ed. 

p.  322. 
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out  of  the  hands  of  the  workers,  until  it  be  essayed  by  the  war- 
dens of  the  craft ;  and  further,  that  it  be  marked  with  the  leop- 
ard's head.  And  that  they  work  no  worse  gold  than  of  the  touch 
of  Paris  ....  And  if  any  goldsmith  be  attainted  hereafter, 
because  that  he  hath  done  otherwise  than  before  is  ordained,  he 
shall  be  punished  by  imprisonment,  and  by  ransom  at  the  king's 
pleasure." 

IV.    Concluding  Points. 

§  162  [136].  In  the  preceding  volume,  we  had  occasion  to  con- 
sider the  general  rule  and  its  limitations,  applicable  to  all  indict- 
able things,  "  that  a  criminal  person  may  be  holden  for  any  crime, 
of  whatever  nature,  which  can  be  legally  carved  out  of  his  act. 
He  is  not  to  elect,  but  the  prosecutor  is." l  On  this  principle,  if  a 
man  commits  a  cheat,  yet  if  what  he  does  amounts  also  to  an 
offence  of  another  name,  he  may  still  be  indicted  for  the  cheat, 
provided  the  prosecuting  power  chooses.  The  limitation  to  this 
proposition  is,  that  generally  the  same  precise  act  cannot  be  both 
a  felony  and  a  misdemeanor.2  Now,  a  cheat  is  a  misdemeanor ; 3 
and,  if  a  particular  act,  coming  fully  within  the  definition  of  cheat, 
is  such  as  the  law  makes  also  a  felony,  the  indictment  must  be  for 
the  felony.4 

§  163  [137].  With  this  view,  let  us  advert  to  a  distinction  be- 
tween larceny  and  cheat.    When  a  man  beguiles  another  by  false 


1  Vol  I.  $  804.  cheat  or  defraud  another,  shall  designedly, 

9  Vol.  I.  $  823.  by  color  of  any  false  token  or  writing,  or 

8  2  East  P.  C.  838.  by  any  other  raise  pretence/  '  obtain  from 

4  See  this  illustrated  Vol.  I.  $  823.  And  any  person  any  money,  personal  property, 

see  Rex  v.  O'Brian,  7  Mod.  378.  In  a  case  or  valuable  thing/  shall  be  guilty  of  a  felony, 

before  the  superior  court  of  Buffalo,  N.  Y.,  This  statute  increases  the  number  of  in- 

upon  demurrer  to  an  indictment  for  trad-  dictable  cheats,  and  makes  them  felonies, 

ing  by  false  weights,  where  the  offence  was  I  do  not  see  now  any  cheat  can  now  be 

charged  as  a  misdemeanor,  the  court  held,  regarded  as  a  mere  misdemeanor."    People 

that  it  shonld  have  been  charged  as  a  fel-  o.  Fish,  4  Parker,  206,  212.    It  was  obvi- 

ony,  and  upon  this  ground  sustained  the  ouslyan  oversight  in  the  judge  to  intimate, 

demurrer.     Said   Clinton,  J.  :    "If  this  that  the  Revised  Statutes,  as  quoted  by 

misdemeanor  at  common  law  is  now  a  stat-  him,  had  covered  the  whole  ground  of  com- 

utory  felony,  the  misdemeanor  is  merged,  mon-law  cheat.     They  undoubtedly  cov- 

False  weights  are  false  tokens.    They  were  ered  a  considerable,  perhaps  the  greater,  part 

held  to  be  so  Ions  before  the  statute  of  of  it ;  but,  plainly,  not  all.    It  is  not  clear 

cheats.    The  revision  of  1813  (1  R.  L.,  that  all  courts  would  hold  to  the  doctrine 

410,  $  1 ),  provided  for  cheats  by  false  pre-  of  merger,  precisely  as  laid  down  in  this 

tences    only ;    but    the  Revised   Statutes  case.    The  question  is  a  nice  one,  on  which 

broadened  the  definition  so  as  to  include  judicial  opinion  is  not  quite  uniform  or 

the   common-law   offences,  and.  declared  distinct.    And  see  Vol.  I.  §  821-823 ;  post, 

them  all  felonies.    Those  statutes  now  pro-  $  163. 
vide,  that '  every  person  who,  with  intent  to 
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tokens  into  delivering  to  him  goods  which  he  means  to  appropriate 
to  his  own  use,  he  commits  larceny,  if,  by  the  understanding,  only 
the  possession,  not  the  property,  in  the  goods,  is  to  pass  ;  where- 
fore, as  larceny  is  felony,  he  cannot  be  indicted  for  the  misde- 
meanor of  a  cheat.  But  if  the  understanding  is,  that  the  property 
in  the  goods  is  to  pass  to  him,  he  may  be  indicted  for  the  cheat, 
because  the  transaction  does  not  then  constitute  larceny.  The 
same  thing  is  true  of  the  statutory  offence  of  obtaining  goods  by 
false  pretences,1  viewed  thus  in  connection  with  the  offence  of  lar- 
ceny ;  except  where  the  difficulty  is  expressly  removed  by  the 
statute  itself,  as  at  present  in  England  it  is  by  Stat.  7  &  8  Geo.  4, 
c.  29,  §  53. 

§  164  [138].  A  cheat,  being  a  misdemeanor,  is  punishable  in 
the  way  explained  in  the  previous  volume.2 

§  165  [139] .  Attempts.  We  have,  in  the  books,  little  concern- 
ing attempts  to  cheat,  where  the  fraud  is  not  actually  effected. 
But  certain  kinds  of  these  attempts  are  included  in  the  separate 
offence  of  forgery ; 8  and  there  can  be  no  doubt,  that,  generally, 
there  may  be  indictable  attempts  to  commit  this  crime,  as  well  as 
any  other.4  Indeed,  the  English  courts  have  sustained  indictments 
for  the  attempt  to  commit  the  statutory  offence  of  obtaining  goods' 
by  false  pretences  ;  and  plainly  the  same  doctrine  applies  to  com- 
mon-law cheats.6  The  principles  governing  the  matter  are  stated, 
under  the  title  Attempt,  in  our  previous  volume.6 

i  Vol.  I.  4  1017,  1019 ;   2  East  P.  C.  4  And  see  Reg.  v.  Marsh,  1  Den.  C.  C. 

816;  1  Hale  P.  C.  506,  816.    And  see  the  505,  Temp.  &  M.  192,  3  New  Sess.  Cas. 

note  to  the  last  section.  699,  13  Jar.  1010 ;  Rex  v.  Bryan,  2  Stra. 

*  Vol.  I.  *  714,  719-725 ;  2  East  P.  C.  866. 

838.  6  Post,  tit  False  Pretences. 

•  Vol.  I.  $  1008.  fl  Vol.  I.  $  657  et  seq. 
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CHAPTER     XVI 


CHILD    MURDER. 


§  166  [140] .  The  facility  with  which  the  life  of  an  infant  at  birth 
is  extinguished,  and  the  temptation  to  take  it  away,  especially  in 
cases  of  bastards,  have  led  to  the  enactment  of  statutes  both  in 
England  and  in  some  of  our  States,  as  well  as  in  Ireland  and 
Scotland  previous  to  their  union  with  England,  for  the  protection 
of  the  infant  By  Stat.  21  Jac.  1,  c.  27,  it  is  provided,  "  that,  if 
any  woman  ....  be  delivered  of  any  issue  of  her  body,  male  or 
female,  which,  being  born  alive,  should  by  the  laws  of  this  realm 
be  a  bastard  ;  and  that  she  endeavor  privately,  either  by  drowning 
or  secret  burying  thereof,  or  any  other  way,  either  by  herself  or 
the  procuring  of  others,  so  to  conceal  the  death  thereof  as  that  it 
may  not  come  to  light,  whether  it  were  born  alive  or  not,  but  be 
concealed  ;  in  every  such  case  the  said  mother  so  offending  shall 
suffer  death,  as  in  case  of  murder  ;  except  such  mother  can  make 
proof,  by  one  witness  at  the  least,  that  the  child  whose  death  was 
by  her  so  intended  to  be  concealed  was  born  dead."  x 

§  167  [141].  This  act  and  the  Irish  statute  were,  by  the  parlia- 
ment of  the  United  Kingdom,  repealed  in  1803 ;  namely,  by  Stat. 
43  Geo.  3,  c.  58,  §  3.  But  the  subsequent  statute  of  9  Geo.  4, 
c.  31,  §  14,  provided,  "  that,  if  any  woman  shall  be  delivered  of  a 
child,  and  shall,  by  secret  burying,  or  otherwise  disposing  of  the 


1  See,  for  expositions  of  this  statute,  1  birth,  as  a  circumstance  to  show  that  she 

East  P.  C.  228 ;  2  Hale,  P.  G.  288  ;  1  Ross,  did  not  intend  to  conceal  it.    Again,  if  the 

Crimes,  Grea.  Ed.  572  ;  Archb.  New  Grim,  child  be  born  before  its  time,  which  is  to  be 

Proccd.  297.    Mr.  East  says,  in  the  place  collected  from  circumstances,  as  if  it  hare 

cited :  "  This,  being  a  very  severe  law,  has  no  hair,  or  nails,  this  is  presumptive  evi- 

been  always  construed  most  favorably  for  dence  that  it  was  born  dead ;  but  it  must  be 

the  unfortunate  object  of  the  accusation,  left  to  the  jury  upon  all  the  circumstances 

If  she  called  for  help,  or  confessed  herself  of  the  case     At  all  events,  if  there  be  no 

with  child,  she  is  not  within  the  construe-  concealment  proved,  the  case  stands  as 

tion  of  the  statute ;  and  then  it  will  lie  on  at  common  law ;  and  the  woman  is  not 

the  prosecutor  to  prove,  that  the  child  was  put  to  the  absolute  necessity  of  proving, 

born  alive  and  murdered.    Upon  the  same  that  the  child  was  born  dead.    And  even 

principle,  evidence  is  always  allowed  of  the  presence  of  an  accomplice  has  been 

the  mother's  having  made  provision  for  the  held  to  take  the  case  out  of  the  statute." 
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dead  body  of  the  said  child,  endeavor  to  conceal  the  birth  thereof, 
every  such  offender  shall  be  guilty  of  a  misdemeanor,  &e. ;  and  it 
shall  not  be  necessary  to  prove,  whether  the  child  died  before,  at, 
or  after  its  birth." 1  The  act  which  appears  to  be  now  in  force  in 
Scotland, — 49  Geo.  3,  c.  14,  —  repealing  the  old  Scotch  law,  is 
more  broad  than  the  last-mentioned  English  enactment ;  declar- 
ing, that,  if  any  woman, "  in  that  part  of  Great  Britain  called 
Scotland,  shall  conceal  her  being  with  child,  during  the  whole 
period  of  her  pregnancy,  and  shall  not  call  for,  or  make  use  of, 
help  or  assistance  in  the  birth,  and,  if  the  child  be  found  dead  or 
be  missing,  the  mother  being  lawfully  convicted  thereof  shall  be 
imprisoned  for  a  period  not  exceeding  two  yeafls."  a 

§  168  [142].  The  American  enactments  differ  from  one  an- 
other ;  but  the  prevailing  form  is  substantially  what  is  adopted  in 
Massachusetts ;  namely,  "  If  any  woman  shall  conceal  the  death 
of  any  issue  of  her  body,  which,  if  born  alive,  would  be  a  bastard, 
so  that  it  may  not  be  known  whether  such  issue  was  born  alive  or 
not,  or  whether  it  was  not  murdered,  she  shall  be  punished,"  &c.8 
The  reader  will  perceive,  that  this  enactment  is  very  nearly  a  copy 
of  Stat.  21  Jac.  1,  c.  27,  before  quoted ;  while  yet  it  so  differs 
from  it  as  to  render  a  following  of  the  interpretations  given  to  that 
enactment  a  little  unsafe. 

§  169  [143].  The  date  of  Stat.  21  Jac.  1,  c.  27  (a.  d.  1628),  is 
sufficiently  early  to  make  it  common  law  in  the  greater  part  of  our 
States.  And  though  the  Pennsylvania  judges  do  not  include  it  in 
their  list,4  Kilty  says,  it  was  received  in  Maryland,  and  there  were 
numerous  convictions  under  it  in  early  times.5    The  legislation, 

1  See  1  Ross.  Crimes,  Grea.  Ed.  571.  in  case  it  shall  so  appear  in  evidence,  that 

This  statute  has,  in  England,  given  way  to  the  child  had  recently  been  born,  and  that 

a  subsequent  one,  which  Mr.  Greaves  —  such  person  did,  by  some  secret  disposition 

Crim.  Law  Acts,  84  —  tells  us  was  framed  of  the  dead  body  of  such  child,  endeavor  to 

from  Stats.  9  Geo.  4,  c.  31,  4  14  (above  conceal  the  birth  thereof;  and  thereupon  the 

quoted) ;  and  10  Geo.  4,  c.  34,  §  17,  Irish;  court  may  pass  such  sentence  as  if  such 

but  was  intended  also  to  meet  some  defects  t  person  had  been  convicted  upon  an  indict- 

which  had  been  found  to  exist  in  these '  ment  for  the  concealment  of  the  birth." 

statutes.    The  present  enactment  is  Stat.  *  1  Alison    Crim.  Law,  158;  Brown's 

34  &  25  Vict.  c.  100,  $  60,  as  follows  :  "  If  case,  I  Swinton,  482. 

any  woman  shall  be  delivered  of  a  child,  *  R.  8.  c.  180,  {  6. 

every  person  who  shall,  by  any  secret  dis-  *  Report  of  Judges,  3  Binn.  595,  623. 

position  of  the  dead  body  of  the  said  child,  5  Kilty  Report  of  Statutes,  172.    This 

whether  such  child  died  before,  at,  or  after  statute  of  21  Jac.  1,  c.  27,  was  originally, 

its  birth,  endeavor  to   conceal   the  birth  by  its  terms,  to  continue  only  "until  the 

thereof,  shall  be  guilty  of  a  misdemeanor,  end  of  the  first  session  of  the  next  parlia- 

&c ;  Provided,  that,%if  anv  person  tried  for  ment; "  but  it  was  further  continued  by  8 

the  murder  of  anv  child  snail  be  acquitted,  Car.  1,  c.  4,  S  22,  and  made  perpetual  by 

it  shall  be  lawful  for  the  jury,  by  whose  ver-  16  Car.  1,  c  4. 
diet  such  person  shall  be  acquitted,  to  find, 

9*  [101] 


§171  SPECIFIC  OFFENCBS.  [BOOK  X. 

however,  of  most  of  the  States  has  rendered  this  question  one  of 
little  practical  importance. 

§  170  [144].  Concealment  of  the  death.  The  principal  matter 
of  difficulty,  under  the  English  and  American  enactments,  is, 
what  concealment  of  the  death  is  sufficient.  But,  on  this  point, 
we  can  derive  few  general  doctrines  from  the  decisions*  which 
turned  each  on  the  particular  phraseology  of  the  statute  on  which 
it  was  founded.  The  English  act  of  9  Geo.  4,  c.  31  (now  super- 
seded by  Stat.  24  &  25  Vict.  c.  100,  §  60,  on  which  there  are  as 
yet  no  decisions),1  is  narrower  in  its  terms  than  the  earlier  acts ; a 
and  all  of  them  differ,  in  the  matter  now  before  us,  from  the  Amer- 
ican ones.  The  authorities,  chiefly  English,  are  referred  to  in  a 
note.3  There  seems,  however,  to  be  a  necessity  for  some  work  of 
concealment  to  be  done  after  the  child  is  dead,  a  mere  denial  of 
its  birth  not  being  enough.4 

§  171  [145].  Other  points.  The  concealment  of  the  death 
seems  not  to  be  alone  sufficient,  but  the  case  must  come  fully 
within  the  mischief  to  be  remedied  by  the  statute.6  There  is  no 
need  the  child  should  have  been  born  alive.6    In  Rhode  Island  it 


1  See  ante,  §  167,  note.  *  Commonwealth  v.  Clark,  2  Ashm.  105; 

9  1  Ruse.  Crimes,  Grea.  Ed.  571,  note.  1  East  P.  C.  228  ;  Vol.  I.  §  262. 

*  Reg.  v.  Bird,  2  Car.  &  K.  817  ;  Rex  v.  8  Reg.  v.  Cornwall,  Russ.  &  Ry.  336 ; 
Cornwall,  Russ.  &  Ry.  336 ;  Reg.  v.  Gold-  Reg.  v.  Wright,  9  Car.  &  P.  754.  See  fur- 
thorpe,  2  Moody,  244,  Car.  &  M.  335  ;  Rex  ther,  on  the  English  law,  Rex  v.  Mavnard, 
i\  Snell,  2  Moody  &  R.  44 ;  Reg.  v.  Ash,  Russ.  &  Ry.  240 ;  Rex  v.  Cole,  2  Leach, 
2  Moody  &  R.  294;  Reg.  v.  Jones,  2  4th  ed.  1095,  3  Camp.  371  ;  Rex  v.  Dob- 
Moody  &  R.  295,  note ;  Reg.  v.  Bell,  2  6on,  1  Lew  in,  43.  Contra,  in  North  Caro- 
Moody  &  R.  294,  note ;  Reg.  v.  Halton,  2  lina.  The  words  of  the  statute  were  :  "  If 
Moodv  &  R.  295,  note ;  Rex  v.  Higley,  4  any  woman  be  delivered  of  issue  of  her 
Car.  &  P.  366 ;  Rex  v.  Watkins,  1  Russ.  body,  male  .  or  female,  which,  being  born 
Crimes,  Grea.  Ed.  574 ;  Commonwealth  v.  alive,  would  by  the  laws  of  this  State  be  a 
Clark,  2  Ashm.  105.  Mr.  Greaves  says  :  bastard,  and  she  endeavors  privately,  either 
"  The  terms  of  the  former  enactments  by  drowning,  or  secret  burying  thereof,  or 
were  *  by  secret  burying  or  otherwise  in  any  other  way,  either  by  herself  or  the 
disposing  of  the  dead  body,'  and  on  these  procuring  of  others,  so  to  conceal  the  death 
terms  many  questions  had  arisen."  Greaves  thereof  as  that  it  may  not  come  to  light 
Crim.  Law  Acts,  84.  Where  the  mother,  whether  it  were  born  alive  or  not,  but  be 
recently  delivered,  placed  the  dead  body  of  concealed,"  &c  And  the  majority  of  the 
her  child  under  a  bolster  on  which  she  laid  court,  one  judge  dissenting,  held,  that  the 
her  head,  meaning  thus  to  conceal  it  from  •  offence  consists  in  concealing  the  death  of 
a  surgeon  and  to  bury  it  afterward,  the  a  being  on  whom  murder  could  be  corn- 
English  judges,  Pollock,  C.  B.,  dissenting,  mitted.  Therefore,  if  the  child  is  still-born, 
held  the  disposing  of  the  child  sufficient  to  the  concealment  is  no  offence ;  but  the  bur- 


*  bring  the  case  within  the  statute.     Said  den  of  proof  is  on  the  defendant  to  show 

Parke,  B. :   "  The  body  was  not  put  in  a  this  fact.    The  State  v.  Joiner,  4  Hawks, 

final  place  of  deposit,  but  that  is  not  neces-  350.    Under  the  Pennsylvania  statute  of 

sary ;  and  there  was  a  secret  disposal  of  it  1718,  concealment  of  the  death  was  eyi- 

within  the  statute."    Reg.  ».  Perry,  Dears,  dence  that  the  chile*  was  born  alive  and 

471,  473.    And  see  Boyles  v   Common-  killed  by  the  mother.    But  under  statutes 

wealth,  2  S.  &  R.  40.  of  1786  and  1790,  concealment  was  not  suf- 

*  Reg.  v.  Turner,  8  Car.  &  P.  755.  ficient  evidence  to  convict  the  mother;  there 
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is  held,  that  the  mother  alone  can  commit  the  offence  created  by 
this  enactment,  as  a  principal  of  the  first  degree ;  but,  when  she  is 
guilty,  other  individuals  may  be  guilty  also  of  the  principal  of- 
fence, or  guilty  as  accessories,  on  the  ground  of  aiding  and  abet- 
ting her.1 

must  also  have  been  presumptive  proof  that  been  made  to  conceal  the  birth  of  children, 

the  child  was  born  alive.    And  by  statute  and  there  has  been  no  evidence  to  prove 

of  1794,  concealment  is  not  conclusive  evi-  that  the  mother  participated  in  those  en- 

dence,  unless  the  attendant  circumstances  deavors,  though  there  has  been  sufficient 

are  sufficient  to  satisfy  the  jury  that  the  evidence  that  others  did  so,  and  under  the 

mother  wilfully  and  maliciously  destroyed  former  enactments  [that  is,  Stat.  9,  Geo.  4, 

the  child.  The  State  v.  M'Kee,  Addison,  1.  c.  31,  $  14,  &c],  under  such  circumstances, 

1  The  State  v.  Sprague,  4  R.  I.  257.  all  must  have  been  acquitted,"  —  a  defect 

Mr.  Greaves  observes :  "  Cases  have  not  met  by  the  late  provisions.    Greaves  Crim. 

nnfrequently  occurred  where  endeavors  have  Law  Acts,  84;  ante,  $  167,  note. 


COCK-FIGHTING.    See  tit.  Gaming  ;  also  Vol.  I.  {  949. 
COIN.    See  tit.  Counterfeiting. 
COMMON  BARRATRY.    See  tit.  Barratbt. 
COMMON  GAMINGHOUSE.    See  tit.  Gaming-Hoube. 
COMMON-NUISANCE.    See  tit.  Nuisance. 
COMMON  SCOLD.    See  Vol.  I.  §  1043  et  seq. 
COMPOUNDING  CRIME.    See  Vol.  I.  $  646  et  seq. 
CONCEALED  WEAPONS.    See  tit.  Cabbying  Weapons. 
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CHAPTER    XVII. 

CONSPIRACY,  i 

Sect.  172-180.    Introductory  Views. 

181-190.    The  Element  of  the  Law  of  Corrupt  Combinations. 
191-194.    The  Element  of  the  Law  of  Attempt 
195-226.    Application  to  Particular  Relations  and  Things;  as  — 
196-209.    Defrauding  Individuals. 
210-218.    Injuring  them  otherwise. 
214-219.    Disturbing  Government  and  Justice. 
220.    Creating  Breaches  pf  the  Peace. 
*  221, 222.    Creating  Public  Nuisances,  &c. 

228-226.    Injuring  both  the  Public  and  Individuals. 
227-229.    Statutory  Conspiracies. 
280,  281.    Concluding  Points. 

§  172  [149].  Conspiracy  is  the  corrupt  agreeing  together  of 
two  or  more  persons  to  do,  by  concerted  action,  something  un- 
lawful, either  as  a  means  or  an  end.  The  unlawful  thing  must 
either  be  such  as  would  be  indictable  performed  by  one  alone  ;  or, 
not  being  such,  be  of  a  nature  particularly  adapted  to  injure  the 
public,  or  some  individual,  by  reason  of  the  combination.  When 
the  injury  contemplated  by  the  conspiracy  is  of  the  latter  class, 
and  is  meant  to  fall  on  an  individual,  in  distinction  from  the  pub- 
lic at  large,  the  combination  must  be  of  a  nature  to  place  the  con- 
spirators on  an  unfair  ground 2  toward  him,  —  a  ground  which  one 
alone,  with  the  evil  intent,  would  not  occupy ;  and,  whether  an 
individual  or  the  public  is  to  be  wronged,  the  wrong  must  be  of 
sufficient  magnitude  8  for  the  law  to  notice.4 

§  173  [149  a].  So  great  are  the  difficulties  attending  the  ad- 
ministration of  the  law  of  conspiracy,  and  so  various  are  the  words 
in  which  different  judges  have  stated  certain  parts  of  the  law, 
that  the  author  will  be  pardoned  if  he  makes  some  further  in- 
troductory observations.  Whenever  a  particular  wrong  is  found 
to  be  of  a  nature  and  magnitude  deserving  the  interference  of  the 
criminal  law,  it  is  indictable  as  an  offence  other  than  conspiracy, 

1  For  matter  under  this  title,  see  Vol.  I.  *  Vol.  I.  S  399  et  seq.,  508  et  seq. 

$  519,  689,  690,  745,  804,  811,  822,  1024,  *  For  other  definitions  of  conspiracy,  see 

1025.  post,  $  175,  176. 

*  Vol.  I.  §  549,  989-991. 
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unless  the  element  which  separates  it  from  the  unindictable  con- 
sists in  the  power  for  evil  which  combination  of  numbers  gives. 
Therefore,  when  a  lawyer  is  asked,  whether  a  particular  thing  is 
cognizable  criminally  as  a  conspiracy,  he  inquires,  first,  whether 
the  thing  receives  an  accession  of  power  for  evil  from  the  element 
of  the  combination  of  men  in  its  perpetration.  If  it  does,  he,  in 
the  second  place,  inquires,  whether,  without  the  combination,  it  is 
sufficient ;  and,  if  it  is,  he  sets  it  down  as  belonging  not  -to  the  law 
of  conspiracy.  Likewise  if  the  former  question  is  answered  in 
the  negative ;  that  is,  if  the  thing  receives  no  additional  power  for 
harm  from  the  combination  of  numbers ;  he  sets  it  down  as  not 
belonging  to  the  law  of  conspiracy.  But  when  he  finds,  that  the 
element  of  this  combination  can  alone,  if  anything,  make  the 
matter  indictable,  he  then  inquires,  whether  this  element  does. 
And  in  satisfying  the  inquiry,  he  takes  into  his  consideration  the 
whole  system  of  criminal  jurisprudence,  as  it  exists  in  its  reasons 
and  its  philosophy.  He  then  asks  himself,  whether,  viewing  the 
thing  in  the  full  light  which  this  whole  system  of  human  wisdom 
and  government  sheds  upon  it,  there  is  revealed  in  it,  to  his  un- 
derstanding, so  much  of  human  guilt,  and  such  in  kind,  as  to 
justify  the  tribunals,  not  taking  cognizance  of  all  moral  wrong, 
but  only  of  the  particular  kinds  and  degrees  of  wrong  which  the 
experience  of  the  past  has  indicated  as  proper  for  their  cogni- 
zance, in  inflicting  punishment  for  it.  If  there  is,  he  pronounces  it 
indictable  as  a  conspiracy. 

§  174  [149  &].  Yet  what  is  said  in  the  last  section  refers  only 
to  the  pure  law  of  conspiracy,  as  the  matter  is  viewed  in  the  light 
of  legal  science.  This  offence  of  conspiracy,  as  it  is  commonly 
treated  of  in  our  books,  and  will  be  treated  of  in  this  chapter,  em- 
braces, betides  proper  conspiracy,  what  will  be  explained  by  and 
by,  the  element  of  attempt ;  that  is,  embraces,  besides  proper  con- 
spiracy, some  things  which  a  philosophical  division  of  our  criminal 
law  would  have  required  us  to  unfold,  in  the  previous  volume, 
under  the  title  Attempt.  And  perhaps,  notwithstanding  the  habits 
of  the  professional  mind,  the  author  of  this  work  would  have  done 
wisely  if  he  had  adopted  the  more  scientific  arrangement ;  since 
that  arrangement  would  have  prevented  certain  incongruous  com- 
binations of  ideas  which  must  disfigure  our  present  chapter.  Still 
the  legal  profession  is  so  wedded  to  old  forms,  that  he  must  be  a 
bold  man  who  dares  undertake  divorce  here. 
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§  175  [150].  The  foregoing  definition,  with  its  accompanying 
explanation,  conveys  as  good  an  idea  of  an  indictable  conspiracy 
as  general  words  can  well  be  made  to  do ;  for  this  offence  is,  for 
the  reason  just  mentioned,  complicated  and  difficult  to  be  defined. 
An  old  English  statute,  33  Edw.  1,  stat.  2,  sometimes  cited  as  21 
Edw.  1,  undertook  a  definition  as  follows :  "  Conspirators  be  they 
that  do  confeder  or  bind  themselves  by  oath,  covenant,  or  other 
alliance,  that  every  of  them  shall  aid  and  bear  the  other  falsely 
and  maliciously  to  indict,  or  cause  to  indict,  or  falsely  to  move  or 
maintain  pleas ;  and  also  such  as  cause  children  within  age  to 
appeal  men  of  felony,  whereby  they  are  imprisoned  and  sore 
grieved  ;  and  such  as  retain  men  in  the  country  with  liveries  or 
fees  for  to  maintain  their  malicious  enterprises  [and  to  drown  the 
truth 1]  ;  and  this  extendeth  as  well  to  the  takers  as  to  the  givers. 
And  stewards  and  bailiffs  of  great  lords,  which  by  their  seignory, 
office,  or  power,  undertake  to  bear  or  maintain  quarrels,  pleas,  or 
debates  that  concern  other  parties  than  such  as  touch  the  estate  of 
their  lords  or  themselves.  This  ordinance  and  final  definition  of 
conspirators  was  made  and  accorded  by  the  king  and  his  counsel 
in  his  parliament,  the  thirty-third  year  of  his  reign."  This  stat- 
ute, the  reader  perceives,  contains  no  negative  words,  unless  the 
latter  clause  can  be  construed  as  negative,  which  properly  it  can- 
not be;  consequently  the  statute,  on  principles  already  men- 
tioned,2 does  not  abrogate  anything  of  the  prior  common  law  ;  but, 
since  it  professes  merely  to  add  a  new  provision,  or  to  affirm  an 
old  one,  it  leaves  whatever  was  before  indictable  as  conspiracy,  in- 
dictable still.8  It  is  unequivocally  of  a  date  sufficiently  early  to  be 
common  law  in  this  country,4  though  it  has  little  or  no  practical 
effect  anywhere. 

§  176  [151].  Judges  and  legal  authors  now  comnufcly  define 
conspiracy  substantially  as  follows :  A  confederacy  of  two  or  more 
persons  to  accomplish  some  unlawful  purpose,  or  a  lawful  purpose 

*  These  last  five  words  are  not  in  317;  The  State  v.  Norton,  3  Zab.  38,  40, 
Hawkins ;  neither  are  they  in  the  collec-  42.  And  see,  as  illustrative,  Sydenham  v. 
tions  of  the  statutes  by  Pulton,  by  Ruff-    Keilaway,  Cro.  Jac  7,  pi.  9. 

head,  and  by  Pickering,  the  latter  two  of  *  Kilty  mentions  it  among  the  statutes 

whom  followed  Pulton ;  but  they  appear  not  found  applicable  in  Maryland.    Kilty 

in  the  translation  as  revised  by  the  com-  Report  of  Statutes,  26.    But  the  Pennsyl- 

missioners  of  Geo.  III.,  and  published  by  vania  judges  say :  "  That  part  only  of  this 

authority.      So  also  Messrs.    Tomlins  &  statute  is  in  force  which  relates  to  ( conspir- 

Raithbirs  edition  of  the  Statutes  at  Large,  ators,'  and  from  that  part  is  to  be  excepted 

and  1  Williams  Dig.  p.  109.  what  relates  to  '  stewards  and  bailiffs  and 

2  Vol.  I.  $  195, 197,  210.  great  lords.1 "    Report  of  Judges,  3  Binn. 

*  The  State  v.  Buchanan,  5  Har.  &  J.  595,  608. 
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by  some  unlawful  means.1  The  English  commissioners,  in  their 
report  of  1843,  proposed  the  following  definition :  "  The  crime  of 
conspiracy  consists  in  an  agreement  of  two  persons  (not  being 
husband  and  wife),  or  more  than  two  persons,  to  commit  a  crime, 
or  fraudulently  or  maliciously  to  injure  or  prejudice  the  public  or 
any  individual  person."  a  And  in  1848  they  proposed  an  abridged 
form  of  the  definition ;  thus,  "  The  crime  [&c.  as  before]  to  de- 

1  1.  Commonwealth   v.  Hunt,  4  Met.  at  the  time."    Draft  of  Penal  Code,  76, 

111 ;    The  State  v.  Burnham,  15  N.  H.  77. 

396 ;  Commonwealth  v.  Judd,  2  Mass.  329,        3.  In  a  much-considered  Massachusetts 

337  ;  Commonwealth  u.  Tibbetts,  2  Mass.  case,  Shaw,  C.  J.,  in  delivering  the  opin- 

536,  538 ;  People  v.  Mather,  4  Wend.  229 ;  ion  of  the  court,  observed  :  "  Although  the 

The  State  v.  CawOod,  2  Stew.  360 ;  Col-  common  law  in  regard  to  conspiracy  in  this 

lins  v.  Commonwealth,  3  S.  &  R.  220 ;  Commonwealth  is  in  force,  yet  it  will  not 

Morgan  v.  Bliss,  2  Mass.  Ill,  112;   The  necessarily  follow  that  every  indictment  at 

State  v.  Rowley,  12  Conn.  101 ;  O'Connell  common  law  for  this  offence  is  a  precedent 

v.  Keg.,  11  CI.  &  F.  155,  9  Jar.  25 ;  1  Gab.  for  a  similar  indictment  in  this  State.   The 

Crim.  Law^  243 ;  2  Rnss.  Crimes,  Grea.  general  role  of  the  common  law  is,  that  it 

Ed.  674 ;  Alderman  v.  People,  4  Mich,  is  a  criminal  and  indictable  offence  for  two 

414.  or  more  to  confederate  and  combine  to- 

2.  In  the  State  v.  Buchanan,  5  Har.  &  gether,  by  concerted  means,  to  do  that 
J.  317,  this  matter  of  conspiracy  was  very  which  is  unlawful  or  criminal,  to  the  injury 
ably  and  thoroughly  considered  ;  and  the  of  the  public,  or  portions  or  classes  of  the 
results  to  which  the  court  arrived  have  community,  or  even  to  the  rights  of  an 
been  condensed  by  the  Now  York  criminal  individual.  This  rule  of  taw  may  be 
code  commissioners  as  follows  :  In  this  case  equally  in  force  as  a  rule  of  the  common 
"  it  is  said,  that,  by  a  course  of  decisions  law  in  England  and  in  this  Common- 
running  through  a  space  of  more  than  fonr  wealth ;  and  vet  it  may  depend  upon  the 
hundred  years,  from  the  reign  of  Edward  local  laws  of  each  country  to  determine, 
IIL  to  the  59  Geo.  III.,  without  a  single  whether  the  purpose  to  be  accomplished 
conflicting  adjudication,  these  points  are  by  the  combination,  or  the  concerted  means 
clearly  settled,  —  That  a  conspiracy  to  do  of  accomplishing  it,  be  unlawful  or  crim- 

any  act  that  is  criminal /Mrse  is  an  indictable  inal   in   the   respective   countries 

offence  at  common  law.    That  an  indict-  This  consideration  will  do  something  to- 

xnentwill  lie  at  common  law:    1.  For  a  wards  reconciling  the  English  and  Ameri- 

conspiracv  to  do  an  act  not  illegal,  nor  can  cases,  and  may  indicate  how  far  die 

punishable  if  done  by  an  individual,  but  principles  of  the  English  cases  will  apply 

immoral  only.    2.  For  a  conspiracy  to  do  m  this  Commonwealth,  and  show  why  a 

an  act  neither  illegal  nor  immoral  in  an  conviction   in   England,  in  many  cases, 

individual,  but  to  effect  a  purpose  which  would  not  be  a  precedent  for  a  like  convic- 

has  a  tendency  to  prejudice  the  public ;  for  tion  here.     Rex  p.  Journeymen  Tailors, 

example,  a  combination  by  workmen  to  8  Mod.  10,  for  instance,  is  commonly  cited 

raise  their  wages.    3.  For  a  conspiracy  to  as  an  authority  for  an  indictment,  at  com- 

extort  money  from  another,  or  to  iniure  mon  law,  and  a  conviction,  of  journeymen 

his  reputation,  by  means  not  indictable  if  mechanics  of  a  conspiracy  to  raise  their 

practised  by  an  individual ;  as,  by  verbal  wages.    It  was  there  held  that  the  indict- 

defamation,  and  that  whether  it  be  to  charge  ment  need  not  conclude  contra  formam  stat- 

him  with  an  indictable  offence  or  not.    4.  tilt,  because  the  gist  of  the  offence  was  the 

For  a  conspiracy  to  cheat  and  defraud  a  conspiracy,  which  was  an  offence  at  com- 

third  person,  accomplished  by  means  of  an  mon  law.    It  was  therefore  a  conspiracy  to 

act  which  would  not  in  law  amount  to  an  violate  a  general  statute  law,  made  for  the 

indictable  cheat  if  effected  by  an  individual,  regulation  of  a    large   branch   of  trade, 

5.  For  a  malicious  conspiracy  to  impover-  affecting  the  comfort  and  interest  of  the 

ish  or  ruin  a  third  person  in  his  trade  or  public ;  and  thus  the  object  to  be  accom- 

profession.    6.  For  a  conspiracy  to  defraud  plished  by  the  conspiracy  was  unlawful,  if 

a  third  person  by  means  of  an  act  not  per  te  not  criminal."    Commonwealth  v.  Hunt, 

unlawful,  and  though  no  person  be  thereby  supra,  p.  121,  122. 
injured.    7.  For  a  bare  conspiracy  to  cheat       *  7th  Rep.   Crim.  Law  Com.  1843,  p. 

or  defraod  a  third  person,  though  the  means  275;    Act  of  Crimes   and  Punishments, 

of  effecting  it  could  not  be  determined  on  pub.  1844,  p.  209s 
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fraud  or  injure  the  public  or  any  individual  person."  l  The  defi- 
nition given  by  us  does  not  differ  materially  from  these  several 
definitions,  but  it  is  believed  to  be  more  clear  and  exact. 

§  177  [152].  That  conspiracy  is  an  offence  at  the  common  law, 
quite  independently  of  Stat.  Edw.  1,  is  a  point  sufficiently  estab- 
lished.2 But  it  is  of  a  nature  to  be  only  gradually  elucidated  by 
adjudication ;  therefore,  though  the  facts  of  some  cases,  and  the 
subordinate  principles  mentioned  in  them,  may  seem  to  be  new, 
yet  legally  and  truly  these  principles  are  but  new  manifestations 
of  what  already  existed  in  the  law,  the  expansion  whereof  is 
apparent,  not  real.8  Lord  Coke  mentions  in  his  Institutes  only 
one  kind  of  conspiracy ;  namely,  "  to  appeal  or  indict  an  inno- 
cent, falsely  and  maliciously,  of  felony ;  "  *  but  we  should  greatly 
err  to  suppose  no  other  conspiracy  to  have  been  cognizable  crimi- 
nally at  the  time  he  wrote.6 

§  178  [153].  The  common  law  on  this  subject  came  with  our 
forefathers  to  this  country ; 6  yet,  again,  in  its  application  to  our 
different  institutions  and  relations,  it  sometimes  sustains  an  indict- 
ment here  which  it  would  not  in  England,  or  refuses  its  support 
to  one  here  which  it  would  uphold  there.  In  other  words,  the 
common  law  of  conspiracy  is  the  same  in  the  two  countries,  but 
its.  applications  vary  with  their  circumstances,  statutes,  and  gen- 
eral jurisprudence.7 

§  179  [154].  There  is  a  distinction  sometimes  made  between  a 
conspiracy  to  accomplish  an  unlawful  object  by  lawful  means,  and 
one  to  accomplish  a  lawful  object  by  jneans  unlawful.8  This 
distinction  is  perhaps  important  as  respects  the  form  of  the  indict- 
ment in  some  circumstances ; 9  but,  as  to  the  offence  itself,  there 

1  4th  Rep.  of  Coin,  of  1845,  a.  d.  1848,  rale  of  law ;  and  it  has  long  been  estab- 

p.  65.  lished,    that    every  conspiracy    to    injure 

8  Tindal,  C.  J.,  in  O'Connell  v.  Reg.,  1 1  individuals,  or  to  do  acts  which  are  unlaw- 

CI.  &F.  155,233;  The  State  v.  Buchanan,  ful,  or  prejudicial  to  the  community,  is  a 

5  Har.  &  J.  317,  333,  351.  conspiracy,  aud  indictable."    And  see  Mif- 

»  See  Vol.  I.  §  18-20.  flin  v.  Commonwealth,  5  Watts  &  S.  461. 

*  3  Inst.  143.  *  The  State  v.  Burnham,  15  N.  U.  396. 

6  Therefore  the  first  of  the  following        7  And  see  the  observations  of  Shaw, 
periods,  by  a  learned  judge,  in  The  State  C.  J.,  in  Commonwealth  v.  Hunt,  4  Met. 
v.  Younger,  1  Dot.  357,  is  hardly  correct  111,  121 ;  ante,  §  176,  note,  par.  3. 
inform,  though  the  whole  passage  is  sub-        8  See  cases  cited  ante,  $  176. 
stantially    right:     "Conspiracy  was    an-        9  Commonwealth  v.  Shedd,  7  Cush.  514 ; 
ciently  confined  to  imposing  by  combina-  Commonwealth  v.  Eastman,  1  Cush.  189, 
tion  a  false   crime  upon  any  person,  or  224;  The  State  v.  Burnham,  15  N.  H.  396; 
conspiring  to  convict  an  innocent  person  People  v.  Richards,  1  Mich.  216;  March 
by  perjury  and  a  perversion  of  the  law.  v.  People,  7  Barb.  391 ;  The  State  v.  Bart- 
Bat  it  is  certain,  that  modern  cases  have  lett,  80  Maine,  132. 
extended  the  doctrine  far  beyond  the  old 
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is  no  difference,  whether  the  unlawful  thing  is  the  means  or  the 
end.  If  both  means  and  end  are  unlawful,  a  fortiori^  the  offence 
is  constituted.    If  neither  is  unlawful,  there  is  no  offence. 

§  180  [155].  The  doctrine  of  conspiracy  may  be  deemed,  as 
already  mentioned,1  a  legal  compound,  the  chief  elements  of 
which  are  the  doctrine  of  combination  as  aggravating  wrongftil 
acts,  and  the  doctrine  of  attempt.  If,  therefore,  we  understand 
these  two  elements,  and  how  they,  and  such  general  principles  of 
our  criminal  jurisprudence  as  were  discussed  in  the  preceding 
volume,  operate  mutually  upon  one  another,  we  shall  comprehend 
the  whole  subject  of  conspiracy.  So  let  us  consider,  I.  The  Ele- 
ment of  the  Law  of  Corrupt  Combinations  ;  and,  II.  The  Element 
of  the  Law  of  Attempt ;  as  they  severally  illustrate  our  subject ; 
then,  III.  Their  Application  to  particular  Relations  and  Things ; 
IY.  Statutory  Conspiracies  ;  Y.  Concluding  Points. 


I.  The  Element  of  the  Law  of  Corrupt  Combinations. 

§  181  [156].  ■  There  are  many  circumstances  in  which  combina- 
tions of  persons  in  skill  and  endeavor,  for  the  promotion  of  evil, 
portend  a  danger,  and  call  for  legal  interposition,  when  the  single 
efforts  of  individuals  might  pass  unnoticed  by  the  law,  which  does 
not  take  cognizance  of  all  wrongs.2  Therefore,  in  the  language 
of  the  English  criminal  law  commissioners,  "  the  general  prin- 
ciple on  which  the  crime  of  conspiracy  is  founded  is  this,  that 
the  confederacy  of  several  persons  to  effect  any  injurious  object 
creates  such  a  new  and  additional  power  to  cause  injury  as  re- 
quires criminal  restrjint ;  although  none  would  be  necessary,  were 
the  same  thing  proposed,  or  even  attempted  to  be  done,  by  any 
person  singly."8  The  offences  of  maintenance,4  of  unlawful 
assemblies,6  of  riots,  routs,  and  some  others,  partake  more  or  less 
of  this  element.  In  like  manner,  congregated  numbers  sometimes 
in  law  supply  the  place  of  actual  violence ;  as  where  three  persons, 
committing  a  trespass  upon  property  in  the  presence  of  its  pos- 


1  Ante,  f  174.  ell  v.  Commonwealth,  9  Barr,  211,  212, 

*  Vol.  I.  $  10, 11, 16,  1024.  and  The  State  v.  Bornham,   15  N.  11. 

*  7th  Rep.  dim.  Law  Com.  1843,  p.  896. 

90;  Act  of  Crimes  and  Punishments,  pub.  *  Ante,  f  133,  134. 

1844,  p.  209.   See  observations  of  Parsons,  *  Stebbins,  Senator,  in  Lambert  v,  Peo- 

C.  J.,  in  Commonwealth  v.  Judd,  2  Mass.  pie,  9  Cow.  578,  600. 

329,  337.   And  see  observations  in  Twitch- 
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sessor,  without  force,  were  held  indictable  therefor,  while  one  alone 
would  not  have  been  so  unless  he  had  used  force.1 

§  182  [157].  It  is  obvious,  what  is  intimated  in  the  last  section, 
that  in  conspiracy  the  unlawful  thing  proposed,  whether  as  a 
means  or  an  end,  need  not  be  such  as  would  be  indictable  if  pro- 
posed or  even  done  by  a  single  individual.2  It  is  obvious,  too, 
that  this  rule  cannot  extend  beyond  the  reason  on  which  it  rests ; 
therefore,  that,  where  the  thing  to  be  done  by  the  conspirators  is 
such  as  is  not  indictable  when  performed  by  one,  it  must,  to  con- 
stitute th$  basis  of  an  indictable  conspiracy,  be  of  a  nature  to  be 
particularly  harmful  by  reason  of  the  combination,  or  else  the 
case  must  be  one  in  which  there  is  a  particular  power  in  com- 
bining.    Not  all  wrongful  things  are  of  such  a  nature. 

§  183  [158].  Thus  there  are  many  ways  in  which  several  per- 
sons, acting  together,  may  defraud  a  third  person  of  his  property ; 
while,  if  each  individual  one  of  them,  with  the  fraudulent  pur- 
pose, had  approached  him  singly,  nothing  would  have  been 
accomplished.  Severally,  they  stand  on  equal  footing  with  him ; 
collectively,  they  occupy  toward  him  unfair  ground.8  On  this 
principle,  a  conspiracy  to  cheat,  though  unexecuted,  is  indictable, 
even  under  circumstances  where  the  unassociated  attempt  of  the 
several  conspirators  would  not  be  so,  though  successfully  exe- 
cuted.4 But  if  the  object  of  the  conspiracy  is  to  commit  a  mere 
civil  trespass  on  real  estate,  it  is  not  criminal,  because  such  an 
act  by  one  person  is  not  criminal,  and  many  united  have  in  this 
case  no  more  power  for  harm,  and  do  no  more  harm,  than  if  each 
proceeded  with  his  part  of  the  mischief  alone.6         * 

§  184  [159].  The  leading  case  sustaining  the  point  last  men- 
tioned is  Rex  v.  Turner,6  now  generally  understood  to  have  been 
decided  incorrectly,  but  on  other  points.  The  object  of  the  con- 
spirators, as  stated  in  the  indictment,  was  to  kill  and  take  hares 
from  a  preserve,  which,  by  Stat.  13  Geo.  3,  c.  80,  §  1,  was  an 
offence  subject  to  a  penalty  of  not  more  than  20/.,  nor  less  than 
10/. ;  and,  in  d<fing  this,  to  go  armed  with  weapons  for  resisting 

i  The  State  v.  Fisher,  1  Dev.  504.  *  Rex  v.  Turner,  13  East,  228.    The 

8  Vol.  I.  $  1024;  The  State  v.  Rowley,  judge  did  not  mention,  in  this  case,  the 

12  Conn.  101 :  The  State  v.  Burnham,  15  same  reason  which  is  stated  in  our  text;  an 

N.  H.  S96 ;  People  v.  Richards,  1  Mich,  omission  not  very  material  to  notice.    In 

216 ;  Reg.  v.  Carlisle,  Dears,  337,  25  Eng.  our  next  section  will  be  seen  another  rea- 

L.  &  Eq.  577/23  Law  J.  n.  s.  M.  C.  109,  son  for  the  conclusion  of  the  court,  which 

18  Jur.  386.  reason  is  probably  equally  sound  with  the 

8  Vol.  I.  4  532,  547-549  ;  ante,  4  172.  one  in  our  present  section. 

*  Vol.  I.  §  1024 ;  post,  f  196.  0  Rex  v.  Tomer,  13  East,  228. 
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all  attempts  to  obstruct  or  apprehend  them.  The  minds  of  the 
judges  did  not  advert  to  these  matters,  either  one  of  which,  it  is 
by  lawyers  believed,  would  have  led  to  the  sustaining  of  the 
prosecution ;  because  a  conspiracy  to  commit  a  crime  is,  as  a 
general  proposition,  indictable ;  and  because  a  combination  to  use 
physical  force,  by  persons  acting  therein  jointly,  is  of  a  nature  to 
give  the  conspirators  a  power  for  evil  which  they  would  not  singly 
possess.1  Yet  in  respect  to  the  latter  of  these  two  reasons,  we 
have  already  seed,  that  the  law  always  deems  the  employment  of 
physical  force  toward  an  individual  to  be  an  assumption  of  unfair 
ground  ; 2  and  so  the  inference  appears  inevitable,  that  no  combi- 
nation of  physical  force  can  be  indictable,  under  circumstances 
in  which  its  use  by  one  would  not  be  so,  and  in  cases  where  its 
tendency  is  simply  to  injure  a  private  person.  v  If  it  loads  to  a 
public  disturbance,  as  to  a  riot,  it  then  falls  under  a  different 
consideration. 

§  185  [160].  Another  illustration  of  our  proposition,  —  that 
there  are  some  wrongs  not  of  a  nature  to  be  aggravated  by  com- 
bination, and  so  conspiracies  to  commit  them  are  not  indictable 
where  the  doing  of  them  by  one  person  is  not,  —  may  be  seen  in 
cases  wherein  the  combination  is  a  necessary  part  of  the  wrong 
itself.  Thus  an  act  of  adultery  implies  the  consent  of  the  two 
guilty  persons ;  and,  if  a  man  and  woman  should  agree  to  commit 
it  with  each  other,  the  conspiracy  clearly  would  not  be  indictable, 
in  those  localities  where  the  act  itself  would  not  be  so.  We  have 
seen,8  that  doubtless  such  a  corrupt  combination  would  be  a  crim- 
inal attempt,  one  of  the  elements  of  conspiracy,  in  localities  where 
adultery  is  a  very  heavy  crime ;  but,  in  Pennsylvania,  where  it  is 
a  light  one,  a  conspiring  by  two  to  commit  it  with  each  other  was 
held  not  to  be  punishable.4 

§  186  [160  a].  The  proposition  may  perhaps  be  maintained  on 
authority,  certainly  it  is  maintainable  on  principle,  that,  for  a  con- 

i  Reg.  v.  Rowlands,  2  Den.  C.  C.  864,  •  Vol.  I.  $  690. 

388,  9  Eng.  L.  &  Eq.  287,  292,  17  Q.  B.  *  Shannon  v.  Commonwealth,  2  Harris, 

671 ;  3  Greenl.  Ev.  3d  ed.  90a,  note;  1  Pa.  226.    It  is  impossible  to  sustain  the 

Gab.  Crim.  Law,  251  and  note ;  1  Deac.  general  proposition,  as  taken  in  this  case, 

Crim.    Law,  278  ;   Report  of  the  Penal  that,  where  concert  is  a  necessary  part  of  a 

Code  of  Mass.  1844,  tit.  Conspiracy,  p.  5,  criminal  act,  it  cannot  be  the  subject  of  an 

note ;  7th  Report  Eng.  Crim.  Law  Com.  indictment  for  a  conspiracy  to  commit  the 

1843,  p.  90 ;  Act  of  Crimes  and  Punish-  act;  because  this  would  overturn  the  whole 

menta,  1844,  p.  209.    Gibson,  C.  J.,  says,  doctrine  of  attempt.    An  attempt  is  almost 

the  case  of  Rex  v.  Turner  is,  "  to  say  the  always  one  of  the  essential  steps  in  the 

least  of  it,  an  odd  case.1'    Mifflin  v.  Com-  execution  of  a  substantive  crime.   See  Vol. 

monwealth,  5  Watts  &  S.  461.  I.  $  657  et  seq. 

*  Vol.  L  4  988,  995,  1010  et  seq. 
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spiracy  to  be  indictable  on  the  ground  of  the  corrupt  combination 
lending  a  quality  of  evil  to  the  act,  —  speaking  not  now  of  those 
conspiracies  which  are  in  the  nature  of  attempts  to  commit  par- 
ticular crimes,  —  the  confederation  must  embrace,  in  its  purpose, 
the  exercise  of  the  combined  powers  of  the  conspirators,  or  of 
more  than  one  of  them.  For  example,  if  two  persons  should 
agree  together,  that  one  of  them  alone  should  commit  an  unin- 
dictable wrong,  by  unindictable  means,  upon  a  third  person, — 
here  would  be  only  the  common  case  of  one  man'  undertaking  the 
wrong,  and  another  man  lending  to  the  act  the  concurrence  of  his 
mere  intent ;  and,  since  neither  the  act  is  indictable,  nor  the  intent 
indictable,  the  combining  cannot  be  so.  The  combination,  in  such 
a  case,  has  in  it  no  element  of  power,  other  than  what  would  lie 
in  the  intent,  or  attempt,  of  the  one  individual  alone.  But  if  the 
two  conspirators  were  proposing  to  proceed  together,  in  a  case 
where  there  is  force  in  the  mere  combination  ;  or  to  proceed  singly, 
each  doing  his  particular  part,  where  there  is  force  in  their  sev- 
erally acting  to  one  end ;  there,  the  necessary  other  circumstances 
concurring,  the  conspiracy  would  be  indictable ;  though  no  thing 
proposed  to  be  done  would  be  so,  if  done  by  one  of  the  conspira- 
tors alone.  This  proposition,  however,  would  not  necessarily  con- 
flict with  what  is  held  by  the  courts,1  that  the  mere  combination 
of  individuals  to  defraud  another  individual,  without  any  concert 
being  established  respecting  the  means,  is  punishable  as  conspir- 
acy ;  because,  according  to  this  doctrine,  the  combination  itself 
implies  such  a  union  of  corrupt  power  as  is  adapted  alone  to 
accomplish  the  object. 

§  187  [161].  There  is  no  doubt  also,  what  clearly  follows  from 
established  principles,  that  there  may  be  cases  of  a  nature  to  give 
the  combination  a  power  for  harm  which  the  evil  efforts  of  the 
conspirators  severally  would  not  have ;  when,  still,  the  conspiracy 
would  not  be  punishable ;  because  of  it&  being  too  small  a  thing,8 
viewed  in  the  light  of  its  general  consequences,  for  the  law  to 
notice ; a  or  because  of  other  opposing  legal  rules,  such  as  were 
brought  to  view  in  our  former  volume. 

§  188  [162].  It  follows,  from  what  has  been  said,  that  a  con- 
spiracy cannot  be  committed  by  one  alone.4    Neither  can  it  be,  by 

■ 

1  Post,  $  196  et  seq.  •  Vol.  I.  §  508  et  seq. 

9  See  observations  of  Lord    Den  man,  *  Commonwealth  v.  Manson,  2  Ashm. 

C.  J.,  in  Reg.  v.  Kenrick,  5  Q.  B.  49,  62,  SI ;  Rex  v.  Hilbers,  2  Chit.  168;  United 

Day.  &  M.  208.  States  v.  Cole,  5  McLean,  513. 
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husband  and  wife  alone,  they  being  regarded  legally  as  one ; l  but 
a  wife  may  be  joined  with  her  husband  in  an  indictment  for  this 
offence,  if  there  is  also  another  conspirator.2  In  like  manner, 
husband  and  wife  may  be  prosecuted  together,  alone,  for  a  con- 
spiracy entered  into  before  marriage.8  When  two  conspirators 
are  charged  jointly,  no  third  person  being  mentioned  in  the  in- 
dictment as  a  co-conspirator,  known  or  unknown,  and  one  of  them 
is  acquitted,  his  acquittal  operates  as  an  acquittal  of  the  other.4 
Yet  one  may  be  convicted  after  the  other  is  dead ; 5  and,  where 
there  were  three,  and  one  died  before  the  trial,  and  another  was 
acquitted,  the  third  was  held  liable  still.6  And  there  is  no  neces- 
sity for  all  to  be  either  indicted  or  tried  together ;  but,  if,  after  the 
conviction  of  one,  whether  he  was  proceeded  against  alone  or  with 
9  others,  there  appears  on  the  whole  record  a  sufficient  allegation 
against  him  and  another  who  has  not  been  actually  acquitted,  his 
conviction  is  good.7 

§  189  [163].  Therefore  the  law  requires  two,  and  is  indifferent 
whether  there  be  more,  in  every  conspiracy.  But  obviously  there 
are  circumstances  in  which  an  evil  combination,  to  be  efficacious, 
must  consist  of  more  than  two.  On  this  principle,  it  is  legally 
necessary  for  three,  at  least,  to  combine  to  commit  a  riot  or  a  rout.8 
In  conspiracy,  however,  there  is  no  rule  of  law  requiring  more 
than  two ;  the  law  has  not  descended  to  so  .great  a  refinement ; 
yet  there  are  evidently  cases  in  which  two  persons  alone  would 
hardly  be  held  as  conspirators,  while  many  together  would  be. 
For  example,  combinations  of  laborers  to  raise  the  price  of  wages,9 
and  other  like  combinations,  derive  their  force  from  numbers  ;  and 
we  cannot  presume  the  courts  would  decide  that  two  alone  can 
commit  such  an  offence  under  every  variety  of  circumstances 
in  which  it  may  be  committed  by  many. 

§  190  [164].  Another  thing,  hardly  requiring  specific  mention, 
is,  that  there  must  be,  between  the  conspirators,  concert  of  will 


1  1  Hawk.  P.  C.  Curw.  Ed.  p.  448,  §  8.  •  Rex  v.  Niccolls,  2  Stra.  1227 ;  Reg.  v. 

»  Rex  v.   Hodgson,  a.  d.  1831,  before  Kenrick,  5  Q.  B.  49,  Day.  &  M.  208. 

Lord  Tenterden,  see  Gurneyjfl  report  of  this  e  People  v.  Olcott,  2  Johns.  Cas.  301 . 

case;  Commonwealth  v.  Woods,  7  Law  7  Rex  v.  Cooke,  7  D.  &  R.  673,  5  B.  & 

Reporter,  58 ;  Rex  v.  Locker,  5  Esp.  107  ;  C.  538 ;  3  Chit.  Crim.  Law,  1141. 

Archb.  New  Crim.  Proced.  7.    And  see  8  Vol.  I.  $  975. 

Reg.  v.   Gompertz,  9  Q.  B.  824  ;   The  9  See  observations  of  Shaw,  C.  J.,  in 

State  v.  Covington,  4  Ala.  603.  Commonwealth  v.  Hant,  4  Met.  Ill,  131, 

8  Rex  v.  Robinson,  1  Leach,  4th  ed.  37.  ante,  $  176,  note,  par.  3;  and  of  Savage, 

4  The  State  v.  Tom,  2  Dev.  569 ;  2  Chit.  C.  J.,  in  People  v.  Fisher,  14  Wend.  9, 19. 
Crim.  Law,  1141. 
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and  endeavor,  as  distinguished  from  a  mere  several  attempt,  with- 
out such  concert,  to  accomplish  the  particular  wrong.1  Yet  there 
is  no  need,  in  conspiracy  more  than  in  other  crimes,  that  the 
defendant  should  have  been  an  original  contriver  of  the  mischief ; 
for  he  may  become  a  partaker  in  it  by  joining  the  others  while  it 
is  being  executed.  If  he  actually  concurs,  no  proof  is  requisite 
of  an  agreement  to  concur.2  And  this  joint  assent  of  minds,  like 
all  other  parts  of  a  criminal  case,  may  be  established  as  an  infer- 
ence of  the  jury  from  other  facts  proved ;  in  other  words,  by  cir- 
cumstantial evidence.8 


II.    The  Element  of  the  Law  of  Attempt. 

§  191  [165].  We  saw  in  the  previous  volume,*  and  we  explained 
more  particularly  in  the  opening  part  of  this  chapter,6  that  con- 
spiracy is,  to  a  certain  extent,  a  species  of  attempt.  Indeed  it  has 
perhaps  always  in  it  some  of  the  element  attempt ;  though,  as  we 
have  also  seen,  it  is  properly  a  thing  very  different ;  or,  at  least,  is 
something  more.  Therefore  in  conspiracy  the  thing  intended  need 
not  be  accomplished ;  but  the  bare  combination  constitutes  the 
crime.6  In  New  York,7  New  Jersey,8  perhaps  some  other  of  the 
States  likewise,  a  statute  has  made  necessary,  in  most  cases,  some 
overt  act  to  be  performed,  in  pursuance  of  the  combination ;  yet, 
even  in  these  States,  the  object  of  the  conspiracy  need  not  be 
fully  accomplished.9  So,  in  these  States,  if  one  alone  of  the  con- 
spirators performs  the  required  overt  act,  in  pursuance  of  the 
conspiracy,  it  is  sufficient  against  all.10 

§  192  [166].  At  the  common  law,  the  same  as  under  this  stat- 


i  Rex  v.  Pywell,  1  Stark.  402 ;  Reg.  v.  *  Vol.  I.  §  689. 

Kenrick,  5  Q.  B.  49,  62,  Day.  &  M.  208;  »  Ante,  $  174. 

Rex  v.  Hilbers,  2  Chit.  163  ;   Common-  6  Vol.  I.  §  519;  Poulterer's  case,  9  Co. 

wealth  v.  Ridgway,  2  Ashm.  247.  55  b,  56  %  57  a ;  Reg.  v.  Best,  1  Salk.  174, 

a  People  v.  Mather,  4  Wend.  229,  259;  2  Ld.  Raym.  1167,  6  Mod.  137, 185, 186; 
Reg.  v.  Murphy,  8  Car.  &  P.  297 ;  Vol.  I.  Rex  v.  Kinnersley,  1  Stra.  193,  2  Show.  2, 
$  440,  597,  598.    A  fortiori,  there  is  no  note;   Commonwealth  v.  Judd,  2  Mass. 
need  the  conspirators  should  have  had  any  329,  337 ;  The  State  v.  Buchanan,  5  Har. 
previous    acquaintance  with    each    other.  &  J.  31 7,  349,  352 ;  Uazen  v.  Common- 
Lord  Mansfield,  in  the  case  of  the  prison-  wealth,  11  Harris,  Pa.  355. 
•re  in  the  King's  Bench,  Hilary  T.  26  Geo.  7  Vol.  I.  §  516. 
III.,  1   Hawk.  P.  C.  6th  ed.  c.  72,  *  2,  8  The  State  v.  Norton,  3  Zah.  33. 
note  2.  •  People  v.  Chase,  16  Barb.  495;  The 

8  3   Chit.   Crim.  Law,   1141,   1143;  3  State  o.  Norton,  3  Zab.  33. 

Greenl.  Ev.  §  93 ;  Reg.  v.  Murphy,  8  Car.  10  Collins  v.  Commonwealth,  3  S.  &  R. 

&  P.  297 ;  Rex  v.  Parsons,  1  W.  Bl.  392  ;  220 ;  Vol.  I.  §  430  et  seq.,  627. 
Rex  v.  Cope,  1  Stra.  144. 
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ute,  the  indictment  frequently  mentions  things  done  in  carrying 
out  the  conspiracy;1  but,  at  common  law,  they  need  not  be 
proved ; 2  or  if,  on  this  point,  the  proof  varies  from  the  allegation, 
it  will  do  ; 8  and  indeed  the  allegation  of  overt  acts,  in  respect  of 
the  common-law  conspiracy,  is  quite  unnecessary.4  If  such  allega- 
tion is  informal  or  uncertain,  no  harm  comes  from  the  defect.6 

§  193  [166  a].  But  the  foregoing  view  shows  us  only  how  the 
doctrine  of  attempt  pervades  the  entire  law  of  conspiracy  in  com- 
mon with  every  other  department  of  the  criminal  law.  When, 
however,  we  seek  for  the  particular  manifestation  of  the  doctrine 
of  attempt  in  conspiracy,  we  find  it  to  be,  that  the  combining  of 
two  or  more  wills  to  do  a  particular  criminal  thing  is  an  attempt 
to  do  this,  thing,  on  which  ground  it  is  indictable.6  And  most 
unphilosophically,  as  already  mentioned,7  have  our  books  of  the 
law  treated  of  this  species  of  attempt  under  the  title  of  con- 
spiracy. 

§  194  [167].  And  the  reader  should  bear  in  mind,  that  the  cases 
in  which  something  of  evil,  or  of  power  to  do  evil,  comes  from  the 
combination  of  wills,  as  already  considered,8  are  the  only  ones 
illustrating  the  distinctive  doctrine  of  conspiracy;  while,  where 
the  combination  gives  no  additional  power,  it  is  still  an  attempt, 
punishable  in  proper  circumstances  under  the  name  of  conspiracy. 
In  these  latter  circumstances,  the  wrong  intended  must  be  such 
as  would  be  indictable  if  actually  performed  by  a  single  individual ; 
and,  when  it  is  such,  the  conspiracy  is  generally  punishable.9  The 
exception  is,  what  the  doctrine  of  attempts  as  discussed  in  the 
previous  volume  teaches,  that,  if  the  thing  intended  is  but  just 
sufficient  in  magnitude  of  evil  for  the  criminal  law  to  notice  it, 
the  attempt  to  perpetrate  it  by  a  conspiracy  is  therefore  too  small 
a  matter  to  be  regarded.10  Thus,  in  an  old  case,  a  corrupt  agree- 
ment concerning  the  taking  of  usury  was  held  not  to  be  indict- 


1  See  1   Stark.  Crim.  PI.  2d  ed.  155;  Gompertz,  9  Q.  B.  824;  Reg.  v.  Kenrick, 

Am.  ed.  of  1824,  p.  170;  1  Ben.  &  H.  5  Q.  B.  49,  Day.  &  M.  208. 
Lead.  Cas.  296.  *  Commonwealth  v.  Davis,  9  Mass.  415; 

3  Commonwealth  v.  Eastman,  1  Cash.  Commonwealth  v.  Tibbetts,  2  Mass.  536. 
189;  The  State  t>.  Noyes,  25  Vt.  415;        *  Vol.  I.  §  689. 
Commonwealth  v.  Davis,  9  Mass.  415.  7  Ante,  $  174. 

8  Contra,  3  Greenl.  Ev.  $95.  8  Ante,  $  181  et  seq. 

*  Reg.  v.  Turvey,  Holt,  364 ;  The  State        •  The  State  v.  Buchanan,  5  Har.  &  J. 
v.  Bartlett,    30    Maine,    132  ;    Common-  817,  335,  351 ;  3  Greenl.  Ev.  §  90. 
wealth  v.   Eastman,   1   Cash.   189;   The       10  Vol.  I.  $  684,669,690;  Re*,  v.  Ken- 
State  v.  Noyes,  25  Vt.  415  ;  Sydeerff  v.  rick,  5  Q.  B.  49,  62,  Dav.  &  M.  208. 
Reg.,  11  Q.  B.  245, 12  Jar.  418;  Reg.  v. 
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able,  though  the  act  would  have  been  60  if  the  agreement  had 
been  carried  into  effect.1 

III.  Application  to  particular  Relations  and  Thing's. 

§  195  [168] .  We  have  thus  considered  the  leading  doctrines  of 
the*  law  of  conspiracy.  And  the  reader  cannot  have  failed  to 
observe,  that,  while  in  some  respects  they  are  of  easy  and  exact 
application,  in  other  respects,  and  as  applied  to  other  cases,  they 
leave  in  the  court  a  wide  discretion,  to  hold  a  particular  conspiracy 
indictable  or  not.  Let  us  look  a  little  over  the  adjudications  which 
have  been  made,  not  so  much  in  search  of  further  general  princi- 
ples, as  to  see  what  the  law  is  respecting  the  particular  questions 
which  have  arisen,  and  what,  therefore,  are  the  analogies  to  deter- 
mine future  questions.  Some  classification  will  be  convenient; 
and  so,  without  aiming  at  any  scientific  arrangement,  we  may 
examine  the  cases  under  the  following  heads :  Firsts  conspiracies 
to  defraud  individuals ;  secondly,  to  injure  individuals  otherwise 
than  by  fraud ;  thirdly,  to  disturb  the  course  of  government  and 
of  justice ;  fourthly ,  to  create  public  breaches  of  the  peace ;  fifthly, 
to  create  public  nuisances,  and  do  other  like  injuries;  sixthly, 
conspiracies  against  both  individuals  and  the  community.  These 
heads  are  not  intended  to  include  all  possible  cases  of  conspiracy, 
though  doubtless  they  do  most.  And  perhaps  some  of  the  cases 
already  decided  come  not  strictly  under  any  one  of  these  heads ; 
while,  on  the  other  hand,  as  the  classification  is  merely  for  con- 
venience, where  the  subject  does  not  admit  of  distinct  lines,  many 
of  the  decisions  might  claim  consideration  under  more  than  one 
head,  as  presenting  various  aspects  of  combined  wrong. 

§  196  [169].  First;  conspiracies  to  defraud  individuals.  When 
the  fraud  intended  by  the  conspirators  is  such,  that,  if  actually 
done  by  one,  he  would  be  answerable  criminally  therefor,  the  con- 
spiracy is  likewise,  for  the  reasons  just  before  mentioned,8  indict- 
able as  an  attempt.8  What  is  such  a  conspiracy,  we  need  not 
here  inquire ;  because  we  have  already  seen  what  cheats  by  one 
are  crimes  at  the  common  law,  and  the  matter  of  false  pretences 

1  Rex  v.  Upton,  2  Stra.  816.  lins  v.  Commonwealth,  3  S.  &  R.  220; 

1  Ante,  S  194*  Hartmann  v.  Commonwealth,  5  Barr,  60; 

*  The  State  v.  Norton,  3  Zab.  S3  ;  The  Beg.  v.  Parker,  3  Q.  B.  292,  2  Gale  &  D. 

State  v.  Buchanan,  5  Har.  &  J.  317,  351 ;  709. 
Clary  v.  Commonwealth,  4  Barr,  210 ;  Col- 
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under  the  statutes  will  be  examined  farther  on.1  Bat  the  doc- 
trine is  also  established,  that  many  other  cheats  and  frauds  are 
subjects  of  criminal  conspiracies ;  wherein  the  parties  are  to  be 
punished  for  mutually  agreeing  to  do  what  would  have  rendered 
neither  of  them  liable,  if  singly  he  had  done,  by  the  same  means, 
the  thing  agreed.2  There  is  a  New  Jersey  case,8  in  which  this 
last  proposition  was  strongly  controverted  by  one  of  the  judges, 
but  it  did  not  settle  the  law,  even  for  that  State ; 4  and  throughout 
the  Union  elsewhere,  and  in  England,  the  law  is  as  just  expressed ; 
or,  at  least,  the  proposition  is  by  no  court  denied. 

§  197  [170].  But  a  difference  seems  to  have  arisen  upon  the 
question,  whether,  if  two  or  more  agree  to  cheat  or  defraud  a  per- 
son of  lands  or  goods,  without  agreeing  upon  the  particular  means 
to  be  employed,  the  conspiracy  is  then  indictable ;  or  whether  they 
must  go  further,  and  determine  the  means,  when  it  will  be  in- 
dictable or  not,  according  to  the  nature  of  the  means.  The  ques- 
tion, indeed,  as  usually  presented  in  the  reports,  wears  the  aspect  of 
one  concerning  the  mere  form  of  the  allegation  in  the  indictment ; 
but  an  accurate  examination  shows  the  difference  to  extend  further. 

§  198  [171] .  And  the  doctrine  is  now  fully  settled  in  England, 
not  without  some  doubts  having  been  entertained  in  the  earlier 
stages  of  the  inquiry,  that  the  words,  "  unlawfully,  fraudulently, 
and  deceitfully  did  conspire,  combine,  confederate,  and  agree 
together  to  cheat  and  defraud  "  one  **  of  his  goods  and  chattels," 
contain  a  sufficient  allegation  of  conspiracy,  without  mention  of 
any  means  intended.6 

§  199  [172].  The  same  has  been  held  in  Michigan.8,  Rather  in- 
distinctly also  in  Nortfc  Carolina.7  And  in  New  York,  the  supremo 

1  Ante,    tit.    Cheats;   post,    tit.   False  11   Q.  B.  929;  The  State  v.  Simons,  4 

Pretences.  Strob.  266 ;  The  State  v.  DeWitt,  2  Hill, 

3  The  State  v.  Buchanan,  5  Har.  &  J.  S.  C.  282 ;  The  State  v.  Younger,  1  Dev. 

317;  Svdserff  v.  Reg.,  11  Q.  B.  245,  12  357;  Lambert  v.  People,  7  Cow.  166,  9 

Jut.  418 ;  People  v.  Richards,  1  Mich.  216 ;  Cow.  578 ;  Levi  v.  Levi,  6  Car.  &  P.  239 ; 

Commonwealth  v.  Ridgway,  2  Ashm.  247 ;  Reg.  v.  Wilson,  8  Car.  &  P.  HI. 

Reg.  v.  Gompertz,  9  Q.  B.  824,  16  Law  J.  "The  8tate  v.  Rickey,  4  Halst.  293, 300. 

x.  b.  Q.  B.  121  ;  Twitchell  v.  Common-  *  The  State  v.  Norton,  3  Zab.  33,  44. 

^wealth,  9  Barr,  211  ;  Reg.  v.  Kenrick,  5  •  8vdserff  v.  Reg.  11  Q.  B.  245,  12  Jur. 

Q.  B.  49,  Dav.  &  M.  208;  The  State  v.  418 ;  keg.  v.  Gompertz,  9  Q.  B.824 ;  Reg. 

Shooter,  8  Rich,  72 ;  The  State  v.  Burn-  v.* King,  Day.  &  M.  741 ;  Rex  v.  Gill,  2  B. 

ham,  15  N.   H.  396;   Commonwealth  v.  &  Aid.  204. 

Warren,  6  Mass.  74;  Commonwealth  v.  6  People  v.  Richards,  1  Mich.  216. 

Ward,  1  Mass.  473 ;  Patten  v.  Gurney,  7  The  State  v.  Younger,   1  Dev.  357. 

17  Mass.  182, 184 ;  Bean  v.  Bean,  12  Mass.  In  this  case,  the  allegation  was,  "  did  com- 

20,  21 ;  Rhoads  v.  Commonwealth,  3  Har-  bine,  conspire,  confederate,  and  agree  to 

ris,  Pa.  272 ;  Reg.  v.  Macarty,  2  East  P.  C.  and  with  each  other,  to  cheat  and  defraud 

823, 824,  6  Mod.  301,  2  Ld.  Raym.  1 179 ;  one  P.  D.  out  of  his  goods  and  chattels," 

Reg.  o.  Orbell,  6  Mod.  42 ;  Reg.  v.  Button,  and  it  was  held  sufficient.    But,  in  fact, 
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court  came  to  the  same  result,  before  the  statutes  which  now  reg- 
ulate the  question  there  were  enacted ;  1  but  the  case  was  over- 
ruled in  the  court  of  errors  by  the  casting  vote  of  its  presiding 
officer,  yet  whether  on  this  point  or  not  there  is  an  ambiguity.3 
In  some  of  the  other  States,  the  question  is  perhaps  not  settled.8 
On  the  other  hand,  the  courts  of  Massachusetts  *  and  Maine  5  hav% 
held,  that  the  means  intended  to  be  used  must  be  set  out. 

§  200  [173].  It  may  seem  strange,  as  a  question  of  pleading,  to 
hold  parties  for  a  great  crime  on  so  short  an  allegation  as  that,  on 
a  day  named,  they  unlawfully  confederated  to  cheat  a  person  men- 
tioned of  his  lands  and  goods.  But  though  cheating,  by  one,  is 
not  always  indictable,  it  is  always  unlawful ;  and  a  conspiracy,  say 
the  books,  to  do  an  unlawful  thing,  even  by  lawful  means,  is  a 
crime.  If,  therefore,  there  be  a  defect  in  this  short  allegation,  we 
see  not  how  a  mention  of  lawful  means  is  to  mend  it.  If  the 
defect  is  in  not  stating  the  end  of  the  conspiracy,  the  conspiracy 
has  no  end  but  cheating,  and  this  end  is  stated.  Moreover,  if  the 
means  must  be  set  out,  it  logically  follows,  that,  where  there  are 
not  such  acts  as  are  indictable  performed  by  one,  they  must  be  of 
a  nature  to  derive  their  power  for  mischief  from  the  combination 
of  numbers ;  things  which  can  be  done  as  effectually  by  persons 
proceeding  severally,  as  in  concert,  not  being  sufficient.6  But  if  the 
reader  will  consult  the  cases  referred  to  in  our  last  section,  he  will 
see,  that  such  a  distinction  has  never  been  drawn  by  the  judges. 
Even  in  the  leading  case,7  in  which  the  means  were  held  to  be  a 
necessary  part  of  the  allegation,  the  court  admitted,  "  that  the 
purchase  of  goods  by  an  insolvent  person,  knowing  himself  to  be 
such,  without  any  expectation  of  paying  faft  the  goods,  would  be 
an  unlawful  act  which  might  be  the  subject  of  a  conspiracy ;  "  an 
act,  nevertheless,  to  be  just  as  effectually  performed  by  one  person 
as  by  many,  but  not  indictable  unless  done  in  combination.  The 
true  view  probably  is,  that,  referring  to  distinctions  laid  down  in 

overt  acts  were  also  set  out;  and  though,  v.  Commonwealth,  4  Barr,  210;  Hartmann 
see  ante,  $  192,  this  could  not  help  the  other  v.  Commonwealth,  5  Barr,  60 ;  Collins  v. 
part  of  the  indictment,  if  it  were  insufficient,  Commonwealth,  3  8.  &  R.  220 ;  Common- 
yet  the  attention  of  the  court  was  not  di-  wealth  v.  McKisson,  8  S.  &  R.  420 ;  Rhoads 
rected  to  this  point.                                 *  v.  Commonwealth,  3  Harris,  Fa.  272,  277 ; 

1  See  March  v.  People,  7  Barb.  S91.  Commonwealth  v.  Ridgway,  2  Ashm.  247  ; 

2  Lambert  r.  People,  7  Cow.  166,  9  Twitchell  i>.  Commonwealth,  9  Barf,  211. 
Cow.  578.  In  Scholtz's  case,  5  City  Hall  4  Commonwealth  v.  Eastman,  1  Cash. 
Recorder,  112,  this  form  was  held  to  be  189. 

sufficient.    And  see   People  v.  Olcott,  2        5  The  State  v.  Roberts,  34  Maine,  320. 

Day,  507,  note  1  ;  2  Johns.  Cas.  301.  '    fl  See  ante,  §  186. 

8  See,  as  perhaps  shedding  some  light       T  Commonwealth  v.  Eastman,  1  Cush. 

on  the   <fac8tion  in  Pennsylvania,  Clary  189,220,221. 
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our  first  volume,1  which  the  reader  will  please  consult,  a  combina- 
tion of  the  mental  forces  of  numbers,  in  a  conspiracy,  is,  like  the 
physical  force  of  a  single  individual,  indictable  when  directed  against 
the  property  rights  of  others;  this  general  proposition,  like  that 
concerning  physical  force,  being  subject  to  such  limitations  and 
qualifications  as  the  other  principles  of  the  criminal  law  require. 

§  201  [174].  Under  the  title  Assault  we  saw,  how  that  offence 
—  a  simple  one  when  simply  stated  —  may  be  aggravated  by  in- 
numerable circumstances,  and  how  it  is  customary  to  set  forth  the 
aggravations  of  the  particular  case  in  the  indictment.8  So  a  con- 
spiracy to  cheat  is  aggravated  by  the  parties  proceeding  to  devise 
the  plans ;  and  this  aggravation  is  greater  or  less  according  to  the 
nature  of  the  plans.  Then  it  may  be  further  aggravated  by  their 
carrying  or  beginning  to  carry  the  contemplated  wrong  into  execu- 
tion; and  here,  again,  the  amount  of  the  aggravation  depends 
upon  the  amount  and  nature  of  what  is  done.  And  as  in  assault, 
so  in  conspiracy,  the  indictment  usually  sets  out  the  matter  aggra- 
vating the  offence  ;  yet  the  offence  exists  without  this  matter,  and 
strictly  it  need  not,  as  we  have  seen,8  be  stated  in  the  indictment, 
though  some  authorities  hold  otherwise. 

§  202  [175] .  We  shall  relieve  this  discussion  somewhat  of  its 
abstract  bearing,  if  we  look  at  some  illustrations  of  conspiracies  to 
defraud  individuals,  found  in  the  books,  as  they  stand  in  connec- 
tion with  their  aggravations.  A  case  which  is  comparatively  old, 
considering  it  is  on  a  branch  of  the  law  in  a  sense  modern,  holds  it 
to  be  indictable,  when  one,  to  defraud  another,  procures  him  to 
lay  money  upon  a  foot-race,  and  then  prevails  on  the  party  to  run 
booty.4  This  result  was  evidently  dcfrived  from  the  doctrine  of 
conspiracy,  though  the  conspirators  were  not  both  proceeded 
against  ;6  and  it  is  a  conspiracy  of  the  nature  in  which  the  entire 
power  for  evil  grows  out  of  the  combination.6  Indeed,  the  corrupt 
agreeing  together,  which  is  the  gist  of  this  offence,  is  placed  by 
judges  on  the  same  ground  as  the  employment  of  a  false  token ; 
"  for,"  says  Lord  Mansfield,  "  ordinary  care  and  caution  are  no 
guard  against  this."  7 

*  Vol.  I.  4  986, 1010,  1016.  State  v.  Buchanan,  5  Har.  &  J.  317,  345 ; 

*  Arte,  $  61.  People  v.  Babcock,  7  Johns.  201 ;  Cross  v. 
8  Ante,  \  192.  Peters,  1  Greenl.  376;  Commonwealth  v. 
4  Reg.  v.  Orbell,  6  Mod.  42.  Warren,  6  Mass.  72 ;  People  v.  Stone,  9 
6  See  ante,  i  188.  Wend.  182;  People  v.  Miller,  14  Johns. 

*  See  ante,  {  181,  182.  *  371  ;  Rex  p.  Lara,  2  Leach,  4th  ed.  647, 
t  Rex  v.  Wheatly,  2  Bar.  1125,  1127,    6  T.  R.  565 ;  The  State  v.  Justice,  2  Dev. 

1  Bennett  &  Heard  Lead  Cas.  1, 3;  The    199. 
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§  203  [176].  In  another  of  these  older  cases,  the  undertaking, 
which,  indeed,  was  executed,  was  to  barter  for  hats  a  quantity  of 
unwholesome  liquor,  not  fit  to  be  drank,  as  "  good  and  true  new 
Portugal  wine ; "  and  the  better  to  effect  this  cheat,  one  of  the 
conspirators  pretended  to  be  a  broker  and  the  other  a  wine  mer- 
chant. This  case  also,  in  which  the  parties  were  convicted,  has 
been  sometimes  viewed  as  one  of  mere  ordinary  cheat  at  the  common 
law  ;  but  it  really  proceeded  on  the  ground  of  conspiracy.1 

§  204  [177].  So,  to  combine  to  cheat  by  making  one  drunk  and 
playing  at  cards  with  him  falsely ; 2  or,  by  selling  forged  foreign 
bank-notes  of  a  denomination  prohibited  by  statute,  even  though 
the  actual  sale  of  them,  by  one,  should  not  be  within  the  laws 
against  counterfeiting ; 8  or,  by  representing  to  a  purchaser  that  a 
horse,  offered  for  sale,  is  the  property  of  a  lady  deceased,  and  not  of 
a  dealer  in  horses,  and'is  quiet  and  tractable,  all  of  which  is  at  the 
same  time  known  to  be  false,  but  is  calculated  to  effect  the  sale ; 4 
or,  by  making  false  statements  to  one  of  whom  a  horse  has  been 
bought  on  credit,  concerning  its  soundness  and  the  price  for  which 
the  purchaser  resold  it,  so  as  to  get  a  remission  of  a  part  of  the  sum 
due  for  it ; 6  or,  by  destroying  a  will  under  which  persons  have 
rights ; 6  or,  by  obtaining,  on  credit,  goods  to  come  into  the  hands 
of  one  conspirator,  and  be  attached  by  another  conspirator  for  a-fic- 
titious  claim ; 7  or  by  removing,  secreting,  or  making  conveyance  of 
property  for  the  purpose  of  keeping  it  from  creditors,  to  defraud 
them  of  their  dues ; 8  or,  by  fabricating  shares,  in  addition  to  the 
limited  number,  in  a  joint-stock  company,  even  though  there  was 
an  imperfection  in  the  original  formation  of  the  company ; 9  is, 
like  many  other  similar  conspiracies  to  cheat  individuals,10  indict- 
able at  the  common  law. 

§  205  [178].  An  apt  illustration  of  conspiracy  to  accomplish  a 


1  Rex  v.  Macarty,  6  Mod.  301,  2  Ld.  as  to  the  purchase  of  good*  by  two,  without 

Raym.  1 179,  and  particularly  for  a  full  and  the  expectation  of  *paying  for  them,  Com- 

exact  statement  of  it,  2  East,  P.  C.  823.  monwealth  v.  Eastman,  1  Cosh.  189. 

*  The  State  v.  Younger,  1  Dev.  357.  »  The  State  v.  Simons,  4  Strob.  266; 
8  Twitchell  v.  Commonwealth,  9  Barr,  Bean  v.  Bean,  12  Mass.  20,  21 ;  Reg.  v. 

211.  Peck,  9  A.  &  E.  686 ;  s.  o.  nom.  Peck  v.  Keg. 

*  Reg.  v.  Kenrick,  5  Q.  B.  49,  Day.  &  '  I  Per.  &  D.  508.  Hartmann  v.  Common- 
M.  208.                                                   *  wealth,  5  Barr,  60,  was  decided  under  a 

6  Reg.  v.  Carlisle,  Dears,  337,  25  Eng.  statute.  See  also  Johnson  v.  Drtvis,  7 
Law  &  Eq.  577,  23  Law  J.  n.  8.  M.  C.  Texas,  173;  Whitman  v.  Spencer,  2  R.  I. 
109, 1 8  Jur.  386.  124 ;  Hall  v.  Eaton,  25  Vt.  468. 

*  The  State  v.  De  Witt,  2  Hill,  S.  C.  •  Rex  v.  Mott,  2  Car.  &  P.  521. 
282.  *   io  See  the  cases  cited  ante,  $  196. 

7  Reg.  v.  King,  Dav.  &  M.  741.    See, 
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lawful  object  by  means  unlawful,  is  seen  in  the  case  of  a  combi- 
nation to  procure  certain  persons  to  be  elected  directors  of  a 
mutual  insurance  company,  and  get  employment  thereby  for  the 
conspirators  in  the  service  of  the  company.  Here  the  end  is  law- 
ful and  right ;  but,  if  to  accomplish  this  object  the  conspirators 
are  to  issue  fraudulent  policies  of  insurance  to  persons  who  shall 
hold  them  merely  to  vote  upon  them  for  directors,  the  fraudulent 
means  contemplated  render  the  combination  indictable.  And 
though,  in  the  case  where  these  facts  appeared,  the  understanding  i 
was,  that  the  policies  were  to  be  approved,  in  due  form  and  on 
regular  application,  by  the  requisite  number  of  directors  not  cog- 
nizant of  the  fraud ;  and  though,  in  point  of  law,  the  policies 
might  be  binding  on  all  the  parties  ;  still  the  court  held  the  result 
to  be  the  same.1 

§  206  [179J.  Plainly,  if  many  persons  instead  of  one  are  to  be 
defrauded,  or  if  the  injury  is  to  fall  on  a  corporation,2  the  confed- 
eracy is  no  less  indictable.  On  the  other  hand,  there  are  princi- 
ples of  the  criminal  law  which  seem  to  make  the  combination  the 
more  obnoxious  legally  in  proportion  to  the  numbers  against 
whom  it  is  directed  ;  just  as  public  nuisances  and  numerous  other 
things  are  crimes,  merely  because  they  operate  against  many, 
rather  than  one.3  Thus,  in  a  New  Jersey  case,  the  court  —  being, 
in  consequence  of  a  previous  decision,  doubtful  whether  a  con- 
spiracy can  be  a  crime  where  its  object  is  a.  civil  injury  to  one 
person  only,  by  means  not  indictable  put  forth  by  a  single  wrong- 
doer—  decided,  that  a  confederacy  to  defraud  an  incorporated 
bank  of  issue,  whereby  its  bills  in  circulation  among  the  public 
become  liable  to  depreciation  or  to  be  made  worthless,  is  of  so 
public  a  nature  as  to  be  criminally  cognizable  on  this  principle.4 
Therefore  conspirators  need  not  have  in  mind  any  particular  indi- 
vidual to  be  defrauded.  And  the  corrupt  combination  was  held 
sufficient  where  its  object  was  the '  manufacture  of  spurious  in- 
digo, to  be  sold  at  auction  for  good ;  the  court  observing,  "  We 
think  the  offence  to  be  greatly  aggravated  by  the  undfstinguishing 
mischief  that  was  designed/' 6 

*  The  State  v.  Buraham,  15  N.  H.  396.  *  The  State  v.  Norton,  3  Zab.  33.    See 

a  Lambert  v.  People,  7  Cow.  166, 9  Cow.  ante,  $  196. 

578;  Clary  v.  Commonwealth,  4  Barr,  210 ;  *  Commonwealth  v.  Jadd,  2  Maas.  329. 

Rex  v.  Edwards,  8  Mod.  320;  Rex  v.  Her-  And  see  Reg.  v.  King,  Day.  &  M.  741,  7 

bert,2  Keny.  466;  Rex  t>. Watson,  1  Wils.  41.  Q.  B.  782, 13  Law  J.  n.  s.  M.  C.  1 18. 8  Jar. 

.  *  Vol.  I.  $  532,  534,  540-543,  551 ;  Rex*  662;  8.  c.  in  error,  14  Law  J.  h.  8.  M.  C. 

r.  De  Berenger,  3  M.  &  S.  67,  2  Buss.  172,  9  Jar.  833. 
Crimes,  Grea.  Ed.  679,  680. 
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§  207  [180].  It  is  no  objection  to  a  conspiracy  being  indictable, 
that  its  end  is  to  obtain  choses  in  action?  instead  of  coin ;  or  to 
get  the  ownership 2  or  the  possession 8  of  real  estate,  instead  of 
personal ;  or  to  work  out  its  results  through  the  means  of  a  con- 
tract, which  might  form  the  basis  of  a  civil  suit ; 4  or  to  get  a  part 
of  a  debt  remitted  by  the  person  to  whom  it  is  payable,  instead  of 
directly  procuring  things  valuable  from  him.5 

§  208  [181].  We  shall  see,  that,  in  the  law  of  false  pretences, 
one  is  not  indictable  who  induces,  by  such  means,  another  to  pay 
a  sum  he  owes,  already  due.6  Doubtless  the  same  rule  holds  also 
in  conspiracy ;  but,  if  the  conspirators  pretend  to  be  officers  armed 
with  legal  process,  and  threaten  arrest,  and  so  extort  for  the  debt 
a  security  which  the  creditor  has  no  right  to  demand,  the  case  is 
otherwise,  and  they  become  liable  by  reason  of  the  illegal  means.7 

§  209  [182].  The  foregoing  doctrines,  concerning  conspiracies 
to  defraud  individuals,  must,  like  all  other  general  propositions  in 
the  law,  have  limits,  and  yield  to  the  restraint  of  other  doctrines. 
What  the  limits  and  restraining  doctrines  are,  we  have  not  suffi- 
cient decisions  to  inform  us  fully,  or  even  enlighten  us  much ;  the 
courts  having  sustained  nearly  every  reported  case,  in  which  was 
no  formal  defect  in  the  allegation.  There  is  hardly  need  to  say, 
that,  if  the  proof  should  disclose  a  mere  conspiracy  to  do  a  spe- 
cific thing,  which  thing  is  not  either  an  indictable  or  an  unindict- 
able cheat,  the  prosecution  could  not  be  sustained.  •  On  this 
ground,  perhaps,  the  New  Jersey  case  of  The  State  t;.  Rickey 8 
should  have  proceeded.  It  was  there  held,  that  a  conspiracy  to 
obtain  money  from  a  bank,  by  the  conspirators  severally  drawing 
their  checks  for  it,  when  they  had  no  funds  in  the  bank,  was  not 
indictable ;  and  we  may  well  doubt,  whether  any  one  man  can  be 
said  to  defraud  such  an  institution  because  he  asks  and  it  allows 

1  Stebbins,  Senator,  in  Lambert  v.  Peo-    aware  that  a  fraud  was  practised."    And 
pie,  9  Cow.  578,  598.  see  Act  of  Crimes  and  Punishments,  a.  d 

2  People  v.  Richards,  1  Mich.  216.  1844,  p.  210;   7th  Report  of  Eng.  Crim 
8  The  State  v%  Shooter,  8  Rich.  72.            Law  Com.  a.  d.  1843,  p.  90.     See  also 
*  Reg.  v.  Gompertz,  9  Q.  B.  824 ;   Reg.    Bloomfield  v.  Blake,  6  Car.  &  P.  75,  Reg 

v.  Kennck,  5  Q.  B.  49,  62,  Dav.  &  M.  208,  v.  Carlisle,  Dears.  337,  25  Eng.  L.  &  Eq 

wherein  Lord  Dehman,  C.  J.,  says  of  Rex  577. 

v.  Pywell,  1  Stark.  402,  which  has  been  °  Reg.  v.  Carlisle,  Dears.  337,  25  Eng 

sometimes  understood  to  maintain  a  con-  Law  &  Eq/  577,  23  Law  J.  n.  s.  M.  C 

trary  doctrine  :    "  The  acquittal  was  di-  109, 18  Jur.  386. 

rected,  not  because  an  action  might  hare  6  Post,  tit.  False  Pretences. 

been  brought  on  a  warranty,  but  because  7  Bloomfield  v.  Blake,  6  Car.  &  P.  75 

one  of  the  two  defendants,  though  acting  And  see  The  8tate  v.  Shooter,  8  Rich.  72 

in  the  sale,  was  not  shown  to  have  been  *  The  State  v.  Rickey,  4  Halst.  293. 
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an  overdraught  of  his  account.1  In  like  manner,  an  indictment 
cannot  be  maintained  for  a  conspiracy  to  cheat  a  feme  covert  of 
a  promissory  note,  given  her  for  her  share  in  the  estate  of  a  de- 
ceased person ;  because,  in  law,  the  note  is  the  husband's,  who, 
instead  of  the  wife,  is  legally  the  victim  of  the  conspiracy.3  In 
like  manner,  there  is  nothing  unlawful  in  conspiring  to  deprive  a 
man  of  the  office  of  secretary  to  an  illegal  company.8 

§  210  [183].  Secondly;  conspiracies  to  injure  individuals  other- 
wise than  by  fraud.  For  the  same  reason  that  a  conspiracy  to 
defraud  individuals  is  indictable,  one  is  so  whose  object  is  any 
other  kind  of  injury,  either  to  their  property  or  person.4  And 
here  also  the  act  contemplated  by  the  conspirators  need  not  be 
such  as  is  criminal  when  undertaken  or  accomplished  by  one 
alone ;  though,  if  it  is,  the  conspiracy  will  generally  suffice  even 
as  an  attempt,  on  the  ground  of  attempt,  as  before  stated.6  A  . 
conspiracy  to  extort  money6  is  an  illustration  of  a  criminal  at- 
tempt ;  while,  if  extortion  were  not  a  crime,  still  the  combination 
would  doubtless  be  indictable  for  the  other  reason. 

§  211  [184].  Some  examples,  in  which  the  act  would  not  be  pun- 
ishable in  one,  are  the  following :  a  conspiracy  to  injufe  a  man's 
trade  of  card-maker,  by  giving  his  apprentice  money  to  put  grease 
into  the  paste  used  in  manufacturing  the  cards;7  to  create  a 
specious  title  to  'an  estate,  by  one  of  the  conspirators,  who  is  a 
man,  marrying,  under  the  assumed  name  of  its  owner,  the  other 
conspirator,  a  woman  ; 8  to  raise,  on  a  particular  day  and  by  false 
rumors,  the  price  of  the  public  government  funds,  and  so  injure 
purchasers  of  the  funds  on  that  day  ;  °  and  to  get  money  out  of  a 
person  by  bringing  against  him  a  false  charge,  whether  of  a 
thing  criminal  or  not.10  Likewise  an  indictable  conspiracy  occurs 

1  The  prosecution  likewise  did  not  sue-  matter,  whether  it  be  true  or  false."  1  Hawk, 

ceed    in    Commonwealth    v.  Eastman,  1  P.  C.  Corw.  Ed.  p.  446.    A  conspiracy  to 

Cosh.  189.  commit  an  assault  and  battery  has  been 

*  Commonwealth  v.  Manley,  IS  Pick,  held,  in    Pennsylvania,  to   be  indictable.  a 
173.    And  see  Vol.  I.  §  668-672.  Commonwealth  v.  Putnam,  5  Casey,  296.  ' 

*  2  Ross.  Crimes, Grea.  Ed.  688  ;  Bex  v.  And  see  ante,  $  78. 
Stratton,  1  Camp.  549,  note.  And  see  Reg..       *.  Ante,  $  "194. 

v.  Hunt,  8  Car.  &  P.  642.                .     .  *  Rex  v.  Holtingberry,  6  D.  &  R.  345,  4 

*  "  There  can  be  no  doubt,"  says  Hawk-  B.  &  C.  329 ;  Reg.  v.  Tracy,  6  Mod.  179  ; 
ins,  "  that   all    confederacies    whatsoever,  Robertson's  case,  1  Broun.  295. 
wrongfully  to  prejudice  a  third  person,  are  T  Rox  v.  Cope,  I  Stra.  144. 

highly  criminal  at  common  law ;  as  where  8  Rex  v.  Robinson,  1  Leach,  4th  ed.  37, 

divers  persons  confederate  together  by  iudi-  2  East  P.  C.  1010.. 

rect  means  to  impoverish  a  third  person,  or  9  Rex  v.  De  Berenger,  3  M.  &  S.  67,  2 

falsely  and  maliciously  to  charge  a  man  Russ.  Crimes,  Grea.  Ed.  679, 680. 

with  being  the  reputed  father  of  a  bastard  10  Rex  v.  Rispal,  1  W.  Bl.  368,  3  Bur. 

child,  or  to  maintain  one  another  in  any  1320. 
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where  a  knot  of  men  go  to  a  public  auction,  on  the  mutual  under- 
standing' that  one  only  shall  bid  for  any  particular  article,  and 
after  the  auction  they  shall  re-sell  among  themselves  alone,  at  fair 
prices,  the  articles  bought,  sharing  the  difference  between  the  buy- 
ing and  selling  prices  ;  because  owners,  offering  goods  at  auction, 
justly  expect  an  open  competition  from  the  public.1  In  like  man- 
ner, though  an  audience  at  a  theatre  may  lawfully  express,  by 
applause  or  hisses,  the  emotions  which  naturally  arise  at  the 
moment,  yet  a  conspiracy  to  hiss  an  actor,  or  damage  a  piece,  is 
indictable.2 

§  212  [185].  We  shall  have  occasion  presently  to  consider  con- 
spiracies to  divert  corruptly  the  course  of  justice  in  the  courts ;  * 
but,  aside  from  this,  it  is  indictable  to  conspire  falsely  to  charge 
one  with  a  crime,  though  without  intent  to  get  legal  process 
against  him.4  Indeed  the  accusation  need  not  necessarily  be  even  - 
of  what  amounts  to  a  crime ;  for,  in  England,  where  fornication  is 
only  an  ecclesiastical  offence,  a  conspiracy  to  charge  one  wrong- 
fully with  being  the  father  of  a  bastard  child  is  indictable,  appar- 
ently without  reference  to  compelling  him  to  pay  money  for  its 
support,  but  simply  on  the  ground  of  defamation  of  character,  as 
bringing  him  into  public  disgrace.6  Therefore  we  shall  probably 
find,  that  Gabbett  limits  the  doctrine  within  too  narrow  bounds 
when  he  says :  "  The  fair  result  of  the  cases  appears  to  be,  that 
the  mere  conspiring  to  slander  a  man  will  not  be  sufficient ;  but 
that  there  must .  be  combined  with  it  the  imputation  of  a  crime 
cognizable  either  by  the  temporal  or  ecclesiastical  courts  ;  or  else 
an  intent,  by  means  of  such  false  charge,  to  extort  money  from 
the  party."  6 

§  213  [186].  The  English  books  furnish  numerous  instances  of 


1  Levi  v.  Levi,  6  Car.  &  P.  239.  Armstrong,  I  Vent.  304.    And  see  Vol.  I. 

2  Clifford  v.  Brandon,  2  Camp.  358  ;  $  1023  and  note ;  2  Ross.  Crimes,  &rea. 

#  Anonymous,  cited  6  T.  R.  628,  post,  $  303,  Ed.  676,  678,  683  ;  Rex  v.  Rispal,  1  W. 

*  note.  Bl.  368,  3  Bur.  1320 ;  The  State  ».  Bu- 

8  Post,  $  214  ot  seq.  chanan,  5  Har.  &  J.  317,  351,  352 ;  John- 

•  *  Commonwealth  v.  Tibbetts,  2  Mass.  «eon  v.  The  State,  2  Dntcher,  313 ;  I  Trem. 

536.    And  see  Johnson  v.  The  State,  2  P.  C.  82,  83.    In  a  civil  case  it  has  been 

Putcher,  313.     So  in  Scotland  also.    1  held,  that  a  conspiracy  to  vex  and  harass 

Alison  Crim.  Law,  369.    But  in  Scotland  a  person,  by  having  him  subjected  to  an 

the  doctrines  of  conspiracy  have  not  been  inquisition  of  lunacy  without  any  probable 

as  much  developed  as  id  England  and  this  cause,  is  actionable.    Davenport  v.  Lynch, 

country.  6  Jones,  K.  C.  545. 

6  Reg.  v.  Best,  2  Ld.  Raym.  1167,   1  6  1  Gab.  Crim.  Law,  252.  See  also  Vol. 

Salk.  174,  6  Mod.  137,  185,  Holt,  151;  I.  $  1023  and  note. 
Timberley  v.  Childe,  1   Sid.  68;  Rex  v. 
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criminal  proceedings  against  overseers  of  the  poor  and  others,  for 
conspiring  to  charge  a  particular  parish  with  the  support  of  a 
pauper,  to  the  relief  of  another  parish.  Thus  a  conspiracy  to  let 
such  a  person  land,  with  the  intent  thereby  to  shift  the  burden  of 
his  maintenance,  appears  to  have  been  deemed  indictable ; l  and 
there  are  other  circumstances  in  which  the  like  principle  is  recog- 
nized.2 But  the  common  method  of  effecting  the  change  of  settle- 
ment is  to  procure  one  pauper  to  marry  another ;  and  here,  if, 
with  no  artifice  or  wrongful  practice,  men  combine  to  give  paupers 
money,  to  carry  out  their  own  voluntary  wish  of  intermarrying, 
which  would  not  otherwise  be  gratified,  the  conspiracy  is  not  crim- 
inal, whatever  be  its  secret  motive.  On  the  other  hand,  if  the 
marriage  is  to  be  brought  about  through  any  artifice  or  constraint 
of  the  will,  as  by  violence  or  threats  or  other  undue  means,  the 
conspiracy  is  indictable.  Matrimony  is  a  thing  of  public  interest ; 
it  should  be  free  to  all,  yet  imposed  by  force  or  fraud  on  none ; 
and  these  considerations  enter  into  the  decision  of  this  class  of 
questions.8 

§  214  [187].  Thirdly ;  conspiracies  to  disturb  the  course  of  gov- 
ernment  and  of  justice.  We  saw,  in  the  previous  volume,4  what 
efforts  to  injure  or  destroy  the  government,  or  to  impair  its  several 
functions,  are  punishable  when  put  forth  by  a  single  individual. 
And  there  is  scarcely  need  to  add,  that  conspiracies  to  do  any  of 
those  acts  are  generally  crimes,  on  the  ground  of  attempt,  as 
before  explained.6  Therefore  a  conspiracy,  for  instance,  to  indict 
one  falsely,0  or  in  any  way  to  fabricate  or  suppress  testimony  in  a 
court  of  justice,7  or  to  prevent  a  prosecution,8  is  an  offence. 

§  215  [188].  But  the  doctrine  of  combinations  enhancing  the 
public  danger,9  applies  also  to  our  present  head ;  and,  therefore, 
a  conspiracy  against  the  government  or  its  justice  need  not  be  to 

1  Bex  v.  Edwards,  S  Mod.  320.  *  Vol.  I.  {  910-935. 

*  Rex  v.  Warne,  1  Stra.  644 ;  Rex  v.        *  Ante,  i  194. 

Flint,  Cae.  temp.  Hardw.  370;  Rex  v.  •  Rex  v.  8pragg,  2  Bur.  993;  Rex  v. 

Bnshby,  1  Bott  P.  L.  335;  Reg.  v.  Stor-  Macdaniel,  I  Leach,  4th  ed.  44;  Syden- 

wood,  9  Jor.  448 ;  Reg.  v.  Jennings,  1  New  ham  v.  Keilaway,  Cro.  Jac.  7,  pi.  9 ;  Reg. 

Seas.  Cas.  4SS;  Rex  v.  Edward*,  8  Mod.  v.  Best,  1  Salk.  174,  2  Ld.  Raym.  1167,  8 

320.  Mod.  321 ;  1  Hawk.  P.  C.  Cnrw.  Bd.  p. 

*  2  Rum.  Crimes,  Grea.'  Ed.  681 ,  682 ;  444,  *  2. 

Rex  v.  Fowler,  I  East,  P.  C.  461 ;  Rex  v.  ?  The  State  v.  De  Witt,  2  Hill,  S.  C. 

Edwards,  8  Mod.  320,  11  Mod.  886,  2  Stra.  282  ;  Rex  v.  Mawbey,  6  T.  R.  619,  2  Rnss. 

707 ;  Rex  v.  Compton,  Cald.  246 ;  Rex  v.  Crimes,  Grea.  Ed.  677-680 ;  Rex  v.  Ste- 

Tarrant*  4  Bar.  2106;  Rex  v.  Watson,  1  ronton,  2  East,  362;   Bex  v.  Jobson,  2 

Wils.  41 ;  Rex  v.  Herbert,  2  Keny.  466 ;  Show.  1. 

Rex  v.  Seward,  3  Ner.  &  M.  557, 1  A.  &  *  Claridge  v.  Hoare,  14  Yes.  69,  65. 

B.  706.  •  Ante,  ?  181  et  teq. 

11  •  [125] 


§  216  SPECIFIC  OFFENCES.  [BOOK  X. 

c 

do  a  thing  which  would  be  criminal  performed  by  one.1  We  find 
a  good  illustration  of  'this  matter  in  Sir  Anthony  Ashley's  case,2 
reported  by  Lord  Coke.  The  conspirators  were  to  proceed  crim- 
inally against  him  for  murder,  and  to  divide  among  themselves 
his  estate  after  his  attainder ;  and  it  was  resolved,  that,  "  be  Sir 
Anthony  guilty  or  not  guilty  of  the  said  murder,  yet  the  defend- 
ants are  punishable  for  the  great  and  heinous  misdemeanor  and 
conspiracy,  scil.,  for  promising  of  the  said  bribes  and  rewards  to  sub- 
orn the  said  Henry  Smith  to  accuse  the  plaintiff  of  the  said  murder 
eighteen  years  passed,  and  the  articles  in  writing  to  share  and  divide 
the  estate  of  Sir  Anthony  after  the  attainder ;  for  this  corrupt 
conspiracy,  and  great  and  perilous  practice  and  misdemeanor,  the 
defendants  shall  be  punished,  let  Sir  Anthony  be  guilty  or  not  in 
'the  sa}d  crime.  And  it  is  a  great  indignity  offered  to  the  king,  for 
any  subject  to  presume  to  covenant  or  assume  that  the  king  shall 
grant  probation  or  pardon  or  that  the  estate  of  any  man  shall  be 
shared  and  divided  before  his  attainder."  Here  was  a  c6mfciued 
oppression  attempted  against  a  subject,  who,  if  guilty,  had  still  the 
right  to  expect  all  things  against  him  to  be  done  in  the  ordinary 
course ;  together  with  the  perversion  of  public  justice  to  private 
ends.8  But  associations  to  bring  criminals  to  punishment  for  the 
public  good  are  not  illegal.4 

§  216  [189].  "Neither,"  says  Hawkins,  "doth  it  seem  to  be 
any  justification  of  a  confederacy  to  carry  on  a  false  and  mali- 
cious prosecution,  that  the  indictment  or  appeal  which  was  pre- 
ferred, or  intended  to  be  preferred,  in  pursuance  of  it,  was  insuffi- 
cient, or  that  the  court  wherein  the  prosecution  was  carried  on,  or 
designed  to  be  carried  on,  had  no  jurisdiction  of  the  cause,  or  that 
the  matter  of  the  indictment  did  import  no  manner  of  scandal,  so 
that  the  party  grieved  was  in  truth  in  no  danger  of  losing  either  his 
life,  liberty,  or  reputation.  For  notwithstanding  the  injury  intended 
to  the  party  against  whom  such  a  confederacy  is  formed  may  per- 
haps be  inconsiderable,  yet  the  association  to  pervert  the  law,  in 
order  to  procure  it,  seems  to  be  a  crime  of  a  very  high  nature,  and 
justly  to  deserve  the  resentment  of  the  law."  6 

1  Rex  v.  Mawbey,  6  T.  R.  619,  2  Ross.  Enloe,  4  Dev.  &  Bat.  373  ;  Rex  v.  Hol- 
Crimes,  Grea.  Ed.  677.  lingberry,  4  B.  &  C.  329,  6  D.  &  R.  345. 

2  Ashley's  case,  12  Co.  90.    See  Par-       *  2  Rasa.  Crimes,  Grea.  Ed.  677;  Floyd 
ker  v.  Huntington,  2  Gray,  124;  Newall  v.  v.  Barker,  12  Co.  23. 

Jenkins,  2  Casey,  159.  6  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  446,  4  3. 

8  And  see  I  Hawk.  P.  C.  Cnrw.  Ed.  p.    And  see  2  Ruse.  Crimes,  Grea.  Ed.  676 ; 
447,  *  4 ;  6th  ed.  c.  72,  }  4 ;  The  State  v.    Bloomfield  v.  Blake,  6  Car.  &  P.  75. 
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§  217  [190] .  "  A  conspiracy,"  observes  Russell,1  "  to  obtain 
money  by  procuring  from  the  lords  of  the  treasury  the  appoint- 
ment of  a  person  to  an  office  in  the  customs,  is  a  misdemeanor  at 
common  law.  The  counsel  for  the  defendant  proposed  to  argue, 
that  the  indictment  was  bad  on  the  face  of  it,  as  it  was  not  a  mis- 
demeanor at  common  law  to  sell  or  purchase  an  office  like  that  of 
a  coast  waiter,  and  that,  however  reprehensible  such  a  practice 
might  be,  it  could,  only  be  made  an  indictable  offence  by  act  of 
parliament.  But  Lord  Ellenborough,  G.  J.,  said,  '  If  that  be  a 
question,  it  must  be  debated  on  a  motion  in  arrest  of  judgment, 
or  on  a  writ  of  error.  But  after  reading  the  case  of  Rex  v. 
Vaughan,2  it  will  be  very  difficult  to  argue  that  the  offence  charged 
in  the  indictment  is  not  a  misdemeanor/  And  Grose,  J.,  in  pass- 
ing sentence,  likewise  observed,  that  there  could  be  no  doubt  that 
the  indictment  was  sufficient,  and  that  the  offence  charged  was 
clearly  a  misdemeanor  at  common  law."  8 

§  218  [191] .  The  doctrine  of  the  last  section  seems  to  be  sus- 
tainable, even  in  England,  on  the  simple  ground  of  attempt,4  with- 
out resorting  to  that  of  corrupt  combination,  peculiar  to  conspiracy.6 
A  fortiori,  the  same  at  common  law  must  be  the  rule  in  this 
country,  where  no  bargaining  for  office  is  allowable.  In  Virginia, 
a  corrupt  agreement  between  two  justices  of  the  peace,  in  whom 
was  the  power  of  appointment,  that  the  first  should  vote  for  a  cer- 
tain third  person  as  commissioner  in  consideration  of  the  second 
voting  for  a  certain  other  person  as  clerk,  and  vice  versa,  was  held 
to  be,  when  executed,  indictable  at  common  law,  though  not  within 
the  statute  against  buying  and  selling  offices.6  And  nothing  ap- 
pears in  the  case  showing,  that  it  would  not  have  been  equally 
indictable  if  not  executed. 

§  219  [192].  In  England,  moreover,  a  conspiracy  to  excite 
hatred  in  the  inhabitants  of  one  part  of  the  united  kingdom 
against  those  of  another  part ;  or  to  create  disaffection  or  hostility 
toward  the  government ;  or  to  compel  it,  by  force,  to  change  the 
laws,  —  is  indictable ;  but  the  doctrine  is  not  carried  so  far  as  to 
abridge  the  just  liberty  of  popular  debate,  or  of  petition.7    In  this 

1  2  Run.  Crimea,  Grea.  Ed.  680.  *  Commonwealth  v.  Cfcllaghan,  2  Va. 

1  Rex  v.  Vaughan,  4  Bar.  2494.  Cm.  460. 

*  Rex  v.  Pollman,  2  Camp.  229.  7  Reg.  v.  Vincent,  9   Car.  &  P.  91  ; 

*  1  Ross.  Crimes,  Grea.  Ed.  147;  ante,  O'Connell  ».  Reg.  11  CI.  &  F.  155,  234; 
4  194.  b.   o.  in  its  earlier  stages,  2  Townsend, 

*  Ante,  i  181  et  teq.  St.  Tr.  392. 
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country,  we  protect,  with  even  nicer  care,  the  right  of  the  masses 
to  discuss  public  affairs,  and  to  ask  redress  for  real  and  imaginary 
grievances ;  yet  no  reason  appears  why  the  general  doctrine  does 
not  prevail  here  the  same  as  in  England.  The  reader,  however, 
in  examining  this  and  other  like  questions,  should  not  forget,  that 
we  do  not  have  common-law  offences  against  the  government  of 
the  United  States,  but  only  against  the  governments  of  the  several 
States.1  Of  course  a  conspiracy  tending  to  lessep  the  governmental 
revenue  is  indictable.2 

§  220  [193]^  Fourthly;  conspiracies  to  create  public  breaches 
of  the  peace.  All  breaches  of  the  peace,  even  by  one,  all  employ- 
ment of  physical  force,  even  to  the  injury  of  individuals  only, 
being  indictable,8  there  is  little  scope  for  conspiracies  of  this  kind, 
except  when  they  are  criminal  as  attempts,  on  principles  before 
laid  down.4  Riots  and  the  like  are  partly  executed  conspiracies  to 
break  the  peace ;  and  there  may  be  combinations  to  commit  them, 
indictable  as  conspiracies  before  they  ripen  into  the  substantive 
offences.6  Under  our  present  head,  however,  we  have  few  judicial 
decisions  to  guide  us.6 

.  §  221  [194] .  Fifthly ;  conspiracies  to  create  public  nuisances,  and 
do  other  like  injuries.  Under  this  obvious  head,  we  find  ourselves 
almost  as  destitute  of  authorities  as  under  the  last,  and  for  reasons 
similar  to  those  there  stated.  Still  there  is  no  question,  that  con- 
spiracies to  commit  offences  of  this  kind  may  be  indictable  when 
the  thing  to  be  done  would  not  be  so  if  actually  performed,  much 
less  if  merely  attempted,  by  a  single  individual.  "  The  same  prin- 
ciple," says  Gabbet,7  "  which  restrains  any  combination  to  defeat 
the  public  justice  of  the  country  must  also.apply  to  conspiracies  to 
subvert  religion  ; 8  and  even  a  confederacy  to  do  an  act  which  of- 
fends against  public  decency  and  good-manners  will  be  sufficient 
to  maintain  an  indictment  for  a  conspiracy :  as  in  Young's  case, 
where  the  master  of  a  workhouse,  a  surgeon,  and  another  person, 
had  conspired  to  prevent  the  burial  of  a  person  who  died  in  the 
workhouse ;  the  taking  of  a  dead  body,  whether  for  the  purpose 

1  Vol.  I.  $  163-166.  *  See  Banter's  Case,  1  Swinton,  550; 

1  Bex  v.  Starling,  1  Sid.  174 ;  1  Gab.    Anderson  v.  Commonwealth,  5  Rand.  627. 
Crim.  Law,  246?  T  1  Gab.  Crim.  Law,  245,  246. 

1  Vol.  I.  §  988 ;  ante,  tit.  Assault.  *  Fitzg.  64. 

*  Ante,  i  194. 

*  2  Chit.  Crim.  Law,  506,  note;  1  Gab. 
Crim.  Law,  246. 
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of  dissection,  or  for  any  indecent  exhibitions,  being  contra  bonos 
mores,  and  therefore  indictable." l 

§  222  [194  a].  And  this  doctrine  may  be  extended  wide,  to 
cover  any  public  interest  which  the  law  has  established.  For  ex- 
ample, a  conspiracy  to  defeat  the  operation  of  a  statute  of  a  public 
nature  is  indictable.3 

§  223  [195] .  Sixthly  ;  conspiracies  against  both  individuals  and 
the  community.  There  are  few  acts,  belonging  either  to  the  head 
of  conspiracy  or  any  other  in  the  criminal  law,  which  do  not 
have  a  somewhat  twofold  aspect,  as  they  affect  the  public  and  par- 
ticular persons.  And  perhaps  some  of  the  unlawful  combinations, 
already  mentioned,  might  nearly  as  well  be  considered  under  this 
double  head,  as  the  ones  which  follow. 

§  224  [196].  In  England,  combinations  among  workmen  to 
raise  the  price  of  wages  are  indictable  at  the  common  law. 
"  Each,"  says  Grose,  J.,  "  may  insist  on  raising  his  wages,  if  he 
can  ;  but,  if  several  meet  for  the  same  purpose,  it  is  illegal,  and 
the  parties  may  be  indicted  for  a  conspiracy."  *  The  matter  there 
is  now  regulated  by  statutes.4 

§  225  [197].  This  general  doctrine  has  been  received  as  belong- 
ing to  the  common  law  of  this  country.6  Yet  it  is  subject  to  re- 
strictions here,  and  we  have  not  sufficient  adjudications  to  teach 
us  exactly  what  these  restrictions  are.  Under  the  statute  of  New 
York,  whereby  conspiracies  are  indictable  whose  object  is  "  to 
commit  any  act  injurious  to  ...  .  trade  or  commerce,"  the  court 
held,  that  a  combination  of  journeymen  workmen,  of  any  trade  or 
handicraft,  to  compel  master-workmen  or  other  journeymen  to 
obey  rules  established  by  the  conspirators  for  the  regulation  of  the 
price  of  labor,  is  within  the  prohibition.  And  Savage,  C.  J.,  ob- 
served :  "  It  is  important  to  the  best  interests  of  society,  that  the 
price  of  labor  be  left  to  regulate  itself,  or  rather  be  limited  by  the 
demand  for  it.  Combinations  and  confederacies  to  enhance  or  re- 
duce the  prices  of  labor,  or  of  any  article  of  trade  or  commerce,  are 
injurious.  They  may  be  oppressive,  by  compelling  the  public  to  give 
more  for  an  article  of  necessity  or  of  convenience  than  it  is  worth ; 
or,  on  the  other  hand,  by  compelling  the  labor  of  the  mechanic  for 
less  than  its  value.    Without  any  officious  or  improper  interference 

1  Young's  case,  cited  2  T.  R.  734.  *  2  Ross.  Crimes,  Grea.  Ed.  688.    And 

2  Hazen  v.  Commonwealth,  11  Harris,    see  ante,  $  176,  note,  par.  3. 

Pa.  355.  *  Commonwealth  v.  Hnnt,  4  Met.  Ill; 

■  In  Rex  v.  Mawbey,  6  T.  R.  619,  636.    People  v.  Fisher,  U  Wend.  9. 
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on  the  subject,  the  price  of  labor  or  the  wages  of  mechanics  will 
be  regulated  by  the  demand  for  the  manufactured  article,  and  the 
value  of  that  which  is  paid  for  it ;  but  the  right  does  not  exist 
either  to  enhance  the  price  of  the  article  or  the  wages  of  the  me- 
chanic by  any  forced  or  artificial  means.  The  man  who  owns  an 
article  of  trade  or  commerce  is  not  obliged  to  sell  it  for  any  par- 
ticular price,  nor  is  the  mechanic  obliged  by  law  to  labor  for  any 
particular  price.  He  may  say,  that  he  will  not  make  coarse  boots  for 
less  than  one  dollar  per  pair ;  but  he  has  no  right  to  say,  thai  no 
other  mechcmic  shall  make  them  for  less.  The  cloth  merchant  may 
say,  that  he  will  not  sell  his  goods  for  less  than  so  much  per  yard  ; 
but  has  no  right  to  say,  that  any  other  merchant  shall  not  sell 
for  a  less  price.  If  one  individual  does  not  possess  such  a  right 
over  the  conduct  of  another,  no  number  of  individuals  can  possess 
such  a  right.  All  combinations,  therefore,  to  effect  such  an  object 
are  injurious,  not  only  to  the  individuals  particularly  oppressed, 
but  to  the  public  at  large."  1  Probably  a  close  examination  will 
show,  that  all  these  combinations  are,  in  the  end,  even  more  inju- 
rious to  those  who  enter  into  them  than  to  any  third  persons  ;  and 
especially  more  injurious  to  the  parties  when  they  succeed,  than 
when  they  fail  to  accomplish  their  object.2 

1  People  p.  Fisher,  14  Wend.  9,  18.  diminishes  the  nnmber  of  laborers  in  the 
3  1.  Combinations  of  workmen  to  in-  particular  employment,  then  labor  becomes 
crease  their  wages,  and  of  employers  to  scarce,  then  the  price  is  unduly  elevated . 
diminish  them,  are  both  in  a  very  high  de-  And  the  true  prosperity  of  the  country,  and 
gree  detrimental  to  the  public  interests;  especially  of  the  particular  class  of  the 
and,  ultimately,  and  in  an  especial  man-  community  who  are  engaged  in  a  particular 
ner,  to  the  interests  of  those  engaged  in  employment,  whether  as  employers  or  as 
them.  This  proposition  results  from  a  con-  employed,  demands  that  all  such  com- 
sideration  of  the  familiar  principles  which  binations  be,  in  some  way,  suppressed, 
regulate  the  economy  of  labor  and  of  trade.  But  this  may  be  true,  while  yet  the  corn- 
It  is  not  proposed  to  elucidate  this  matter  bination  is  not  indictable ;  and  whether  it 
at  length  here  ,*  but  it  will  be  plain  to  every  is  or  not  will  depend  upon  the  nature  of  the 
one,  that  demand  and  supply,  whether  of  combination;  and  the  means  it  uses  to  effect 
labor,  or  of  commodities  which  are  the  its  objects,  and  some  other  matters  of  this 
result  of  labor,  will  be  commensurate  with  sort,  as,  also,  the  decision  will  be  influenced 
one  another,  and  regulate  themselves  as  the  very  much  by  the  peculiar  views  of  the 
drops  of  water  regulate  their  respective  judges  before  whom  the  question  comes, 
positions  in  the  ocean,  by  means  which  will  2.  In  England,  indictments  of  this  sort 
create  no  violent  upheaval  of  things,  if  left  have  been  more  or  less  aided  by  statutes, 
free  from  the  disturbing  force  of  extraneous  We  have  seen,  Vol.  I.  §  907,  that,  in  Eng- 
influences.  But  if  there  is  a  combination  to  land,  there  were  at  one  time  statutes  regu- 
raise,  by  artificial  means,  the  price  of  lating  the  price  of  wages.  And,  as  remarks 
wages,  and  the  combination  succeeds,  there  Mr.  Longe,  an  English  barrister,  whose 
follows  an  unnatural  influx  of  labor  into  observations  appear  in  the  Report  on 
the  particular  business,  and  soon  a  part  of  Trades'  Societies  and  Strikes,  published 
the  workmen  cease  to  have  employment,  or  by  the  National  Association  for  the  Promo- 
else  the  price  of  their  wages  is  unduly  de-  tion  of  Social  Science,  ▲.  d.  1860,  p.  339, 
pressed.  So  where  there  is  a  combination  since  "  the  rate  of  wagGs,  fixed  by  statute, 
to  depress  the  wages,  if  it  is  successful  it  was  in  every  case  the  maximum  rate  which 
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§  226  [198] .  A  conspiracy  to  procure  a  young  woman  to  have 
carnal  intercourse  with  a  man  is  indictable,  especially  if  force  or 
false  pretences  are  to  be  used  with  her,  and  probably  if  they  are 
not,  even  in  localities  where  fornication  and  adultery  are  not 
crimes.1  A  fortiori,  the  conspiracy  is  so  if  there  is  to  be  a  mar- 
riage ceremony  performed,  invalid  in  law,  but  believed  by  her  to 
be  good.8  So  also  a  confederacy  to  assist  a  female  infant  to  escape 
from  her  .  father's  control,  with  a  view  to  marry  her  against  his 
will ; 8.  or  to  commit  fornication  with  her,  of  course  against  his 
will ; 4  is  indictable  at  the  common  law.  And  the  same  is  true,  if 
the  object  of  the  confederacy  is  to  entrap  a  girl  by  fraud,  or  coerce 
her  by  force,  into  a  marriage.6  All  such  combinations  are  gross 
violations  of  the  public  interests,  on  the  one  hand ;  and  of  private 
rights,  private  virtue,  private  happiness,  on  the  other  hand.  They 
are  abominable  efforts  to  corrupt  the  fountains  of  peace  on  earth, 
and  prosperity  to  the  human  race. 

■ 

IV.  Statutory  Conspiracies. 

•  

§  227  [199].  In  some  of  the  States,  as  Maine,6  New  York,  New 

either  the  masters  might  give  or  workmen  the  term  is  not  so  limited,"  Smith  v. 
receive,  so  long  as  such  legal  rate  existed  People,  25  111.  17,  23. 
a  demand  by  either  one  or  more  workmen  of  a  The  State  v.  Murphy,  6  Ala.  765; 
wages  above  the  legal  rate  was  a  contempt  Bespublica  v.  Hevice,  2  Yeates,  1 14. 
of  the  statute  law.''  And  see  Mr.  Longe's  *  Mifflin  v.  Commonwealth,  6  Watts  & 
article  for  much  interesting  matter  on  the  S.  461.  And  see  Bex  v.  Blacket,  7  Mod. 
subject,  tracing  various  statutory  provi-  39 ;  Bex  v.  Thorpe,  5  Mod.  221 ;  Bex  v. 
sions.  The  result  is,  that  perhaps  at  no  Serjeant,  Ryan  •&  Moody  N.  P.  352.  Yet 
time  has  the  statutory  law  of  England  been  in  a  civil  case  in  Massachusetts  it  was  held, 
such  as  to  leave  there  the  question  of  the  that  a  parent  cannot  maintain  an  action  for 
conspiracies  we  are  treating  of  precisely  as  enticing  away  a  daughter  between  the  ages 
it  stands  in  this  country.  I  do  not  propose  of  twelve  and  eighteen  from  his  service, 
to  attempt  to  forestall  decision  in  our  courts  and  procuring  her  marriage,  without  his 
by  further  elucidation,  in  this  place,  of  the  consent,  to  a  man  of  bad  character,  by 
principles  which  govern  this  subject.  But  it  fraudulent  representations  to  the  city  clerk 
will  probably  be  found,  that  this  is  a  matter  and  to  the  magistrate.  And  Dewey,  J.,  ob- 
in  which  sound  reason  can  do  more  to  cor-  served  :  "  If  the  marriage  of  the  daughter 
rect  an  evil,  than  even  sound  law.  was  a  legal  act  [that  is,  if  the  marriage  was 
1  Beg.  v.  Mean,  1  Eng.  L.  &  Eq.  581,  valid],  from  the  time  of  its  consummation 
Temp.  &  M.  414,  2  Den.  C.  C.  79,  15  Jur.  the  daughter  was  legally  discharged  from 
66 ;  Bex  v.  Delaval,  3  Bur.  1434 ;  Ander-  all  further  duties  to  perform  service  for  her 
son  v.  Commonwealth,  5  Band.  627.  In  a  parent,  having  assumed  new  relations  in- 
late  Illinois  case,  the  doctrine  was  laid  down  consistent  therewith.  The  onlv  question, 
broadly,  that  it  is  indictable  to  conspire  to  therefore,  is,  whether  the  marnaee  of  the 
seduce  a  female,  whether  the  means  pro-  daughter  was  a  legal  one."  Hervey  v. 
posed  be  lawful  or  unlawful.  And  Caton,  Moseley,  7  Gray,  479,  483. 
C.  J.,  said :  "If  the  term  unlawful  [in  the  4  Bex  v.  Grey,  9  Howell  St.  Tr.  127, 1 
definition  of  a  common-law,  conspiracy]  East  P.  C.  460, 1  Gab.  dim.  Law,  247. 
means  criminal,  or  an  offence  against  the  *  Bex  v.  Wakefield,  2  Townsend  St.  Tr. 
criminal  law,  and  as  such  punishable,  then  1 12, 1  Bishop  Mar.  &  Div.  f  196,  2  Lewin, 
the  objection  taken  to  this  indictment  is  279, 2  Buss.  Crimes,  Grea.  Ed.  686. 
good ;  for  seduction,  by  our  law,  is  not  in-  6  See  The  State  v.  Bipley,  31  Maine, 
dictable  and  punishable  as  a  crime.  But  386  ;  The  State  v.  Hewett,  31  Maine, 
by  the  common  law  governing  conspiracies  396. 
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Jersey,  Pennsylvania,1  Georgia,  Iowa,  and  perhaps  some  other, 
there  are  statutes  regulating,  more  or  less,  the  general  subject  of 
conspiracy.-  In  other  States,  as  Virginia,  North  Carolina,2  and 
Mississippi,  there  are,  relating  to  this  matter,  enactments  which 
may  be  deemed  parts  of  their  slave  codes. 

§  228  [200].  In  New  York,  "If  two  or  more  persons  shall 
conspire,  either,  1.  To  commit  any  offence;  or,  2.  Falsely  and 
maliciously  to  indict  another  for  any  offence,  or  to  procure  another 
to  be  charged  or  arrested  for  any  such  offence  ;  or,  3.  Falsely  to 
•  move  or  maintain  any  suit ;  or,  4.  To  cheat  and  defraud  any  person 
of  any  property  by  any  means  which  are  in  themselves  criminal ; 
or,  5.  To  cheat  and  defraud  any  person  of  any  property  by  any 
means  which,  if  executed,  would  amount  to  a  cheat,  or  to  obtain- 
ing money  or  property  by  false  pretences  ?  or,  6.  To  commit  any 
act  injurious  to  the  public  health,  to  public  morals,  or  to  trade  or 
commerce  ;  or  for  the  perversion  or  obstruction  of  justice  or  the 
due  administration  of  the  laws,  —  they  shall  be  deemed  guilty  of 
a  misdemeanor."  And  then  it  is  provided,  that  no  conspiracies 
but  these  shall  be  punishable  criminally.8  The  provisions  in  New 
Jersey  are  the  same,  only  they  do  not  abrogate  the  common  law ; 
consequently,  in  the  latter  State,  there  are  indictable  conspiracies 
not  within  the  statute.4  Probably  there  is  no  State  except  New 
York  in  which  the  common-law  doctrines  on  this  subject  are 
narrowed  by  legislation.  Even  in  New  York  the  enactment  was 
intended,  by  the  revisers  who  drew  it,  to  be  merely  an  embodi- 
ment of  the  common  law.5 

§  229  [200  a] .  We  have  also  sotne  particular  statutory  con- 
spiracies created  by  the  laws  of  the  United  States,  there  being  no 
common-law  offences  against  the  United  States  government.6 

V.   Concluding  Points. 

§  230  [201].  The  question,  whether  a  conspiracy  to  commit  an 
offence  is,  when  executed,  merged  in  the  offence  committed  ;  and, 

1  Clary  v.  Commonwealth,  4  Barr,  210.  in  all  conspiracies,  except  when  their  object 
In  this  State  there  are  some  old  English  is  the  commission  of  felony  upon  the  per- 
enactments  in  force.  See  Lewis  Crim.  Law,  son  of  another,  or  arson,  or  burglary.  Vol. 
206.  1.4  519;  ante,  }  181. 

2  The  State  v.  Tom,  2  Der.  569.  *  The  State  v.  Norton,  S  Zab.  33. 

8  People  v.  Fisher,  14  Wend.  9, 14.    We        •  People  v.  Fisher,  14  Wend.  9,  17. 
have  already  seen,  that,  by  other  provisions        •  United  States  v.  Cole,  5  McLean,  513 ; 
in  this  statute,  there  most  be  an  overt  act    United  States  v.  Hand,  6  McLean,  274. 
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if  so,  under  what  circumstances ;  was  sufficiently  discussed  in  the 
previous  volume.1 

§  231  [202].  Conspiracy  is  misdemeanor,  even  in  those  cases 
where  its  object  is  the  commission  of  a  felony.3  What  the  pun- 
ishment of  misdemeanor  is  at  the  common  law,  we  saw  in  the 
previous  volume.8  In  Pennsylvania,  the  proposition  has  been  laid 
down,  that  a  conspiracy  to  commit  an  indictable  offence  cannot  be 
punished  more  severely  than  the  offence  itself.4  This  decision 
may  have  proceeded  somewhat  upon  a  statute,  or  upon  some 
peculiarity  of  Pennsylvania  jurisprudence  ;  while,  on  general 
principles,  it  is  correct  applied  to  all  that  class  of  cases  where 
conspiracy  is  merely  an  attempt.6  But  where  there  is  also  the 
element  of  enhanced  guilt  growing  out  of  combination,6  and  no 
statute  specifically  controls  the  matter,  the  rule  of  law  must  be 
otherwise.  And  in  conspiracies  to  do  what  is  not  even  indictable 
in  one  person,  there  is  clearly  no  room 'for  the  application  of  this 
Pennsylvania  doctrine.7 

1  Vol.  I.  {  805,  822 ;  The  State  v.  Mur-  *  Hartmann  v.  Commonwealth,  5  Barr, 

phy,  6  Ala.  765;  The  State  v.  Noyes,  25  60 ;  Williams  v.  Commonwealth,  10  Casey, 

Vt.  415;  Beg.  ».  Button,  11  Q.  B.  929;  178. 

People  v.  Richards,  1  Mich.  216;  People  *  Ante,  S  194. 

p.  Mather,  4  Wend.  229,  265 ;  Common-  •  Ante,  4  181  et  seq. 

wealth  v.  Kingsbury,  5  Mass.  106.   '  7  See  further,  as  to  the  punishment  of 

*  People  v.  Mather,  4  Wend.  229,  265 ;  conspiracy  in  Pennsylvania,  Clary  v.  Corn- 
Bee,  v.  Button,  11  Q.  B.  929.  monweahh,  4  Barr,  210. 

•Vol.  I.  $719-724. 
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CHAPTER   XVIII. 

CONTEMPT    OP    COUBT   AND    THE   LIKE.* 

Sect.  282,288.    Introduction. 

284-287.    Against  what  Tribunal  or  Assemblage. 
288-258.    By  what  Act— subdivided  thus: 

289, 240.    In  Presence  of  the  Court 
.    241.    In  its  Absence,  by  Officers. 
242.    In  its  Absence  by  Parties,  &c 
248-248.    In  its  Absence*by  other  Persons. 

249.    Against  Justices  of  the  Peace. 
250-268.    Contempts  as  Indictable. 
254-259.    Consequences  of  the  Contempt 

§  232  [203].  The  matter  of  the  present  chapter  is  analogous  to 
that  of  the  forty-fourth  chapter  of  the  preceding  volume,  entitled, 
"  Where  the  Thing,  as  distinguished  from  its  Owner,  is  in  the 
Wrong."  There  it  was  shown,  how  property  in  things  is  lost  by 
so  using  them  that  the  law  ceases  to  recognize  the  claim  of  the 
owner  to  them ;  in  this  chapter  we  shall  see  how  men,  placing 
themselves  in  opposition  to  the  machinery  of  the  law,  are  neces- 
sarily borne  down  by  it,  because  the  machinery  will  move  on. 
In  both  cases,  the  act  done  may  or  may  not  be  a  crime  indictable, 
and  may  or  may  not  furnish  matter  for  a  civil  suit  by  a  party 
injured ;  but  the  consequence  we  are  discussing,  as  flowing  from 
the  act,  is,  properly  viewed,  neither  a  punishment  nor  a  civil 
redress.  Tet  sometimes  the  process  of  contempt  has  the  practical 
effect  of  enforcing  a  civil  right ;  sometimes  it  serves,  in  some 
measure,  practically  instead  of  punishment. 

§  233  [204].  Our  purpose  in  this  chapter  is  not  to  discuss  the 
question,  in  all  its  extent,  thus  wandering  far  into  the  course  of 
procedure  in  courts  civil  and  criminal,  but  to  present  such  views 
of  contempt  as  will  enable  Us  the  better  to  see  its  relation  to  crime 
proper.  Let  us  consider,  I.  Against  what  Tribunal  or  Assemblage 
it  may  be  committed ;  II.  By  what  Act ;  III.  The  Consequences 
of  the  -Contempt. 

*  For  matter  relating  to  this  title,  see  Vol.  I.  $  186,  759,  897,  914-916. 
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I.  Against  what  Tribunal  or  Assemblage. 

\  234  [205].  No  court  of  justice  could  accomplish  the  objects 
of  its  existence  unless  it  could  in  some  way  preserve  order,  and 
enforce  its  mandates  and  decrees.  But  the  common,  usually  the 
only  effectual,  method,  of  doing  these  things  is  by  the  process  of 
contempt.  Therefore  the  power  to  proceed  against  persons  in 
this  way  is  incident  to  every  judicial  tribunal,  derived  from  its 
very  constitution,  without  any  express  statutory  aid.1 

§  235  [206].  Contempts  to  justices  of  the  peace.  A  question 
has  indeed  been  raised,  whether  the  power  belongs  to  justices  of 
the  peace,  whose  courts  are  both  inferior  ones  and  not  of  record. 
The  Pennsylvania  doctrine  appears  to  be,  that  it  does  not,  being 
unnecessary.  The  reason  of  this  lack  of  necessity  is  stated  to  be, 
that  the  contempt  is  (what  is  true)  an  indictable  offence,  for 
which  the  magistrate  may  immediately  bind  over  the  offender, 
and  compel  him  to  find  sureties  for  his  good  behavior,  or  imprison 
him  on  his  failure  to  comply  with  this  order ; 3  while  the  process 
Qf  committal  for  contempt,  it  is  said,  is  one  too  liable  to  be  abused 
to  be  intrusted  to  an  inferior  magistrate.8  But  the  English 4  and 
better  American6  doctrine  extends  the  authority  to  justices  of 

1  Vol.  I.  $  1S6;  Mariner  v.  Dyer,  2  mensurate  with  this  object,  I  am  content 

Greenl.  165 ;  The  State  v.  While,  T.  U.  P.  that  the  law,  in  this  respect,  be  held  here 

Charl.  123, 136;  Yates  p.  Lansing,  9  Johns,  as  it  is  in  England."    This  learned  and 

895,  6  Johns.  837,  4  Johns.  317;  The  State  usually  accurate  judge  certainly  mistook 

v.  Tipton,  1  Blackf.  166 ;  Clark  v.  People,  the  English  law,  in  supposing  that  it  does 

1  Breeee,  266 ;  United  States  v.  Hudson,  not  allow  to  justices  of  the  peace  the  sum- 

7  Cranch,  82,  34 ;  Rex  v.  Cotton,  W.  Kcl.  mary process  for  contempts  in  their  presence. 

133 ;  People  v.  Turner,  1  Cal.  152 ;  Ex  In  a  New  York  case,  before  a  single  judge 

parte  Adams,  25  Missis.  883 ;  Morrison  v.  at  chambers,  it  was  held,  on  a  consideration 

McDonald,  21  Maine,  650 ;  The  State  v.  of  the  statutes,  that  in  this  State  justices 

Woodfin,  5  Ire.  199 ;  Gates  v.  McDaniel,  of  the  peace  hare  no  power  to  commit 

3  Port.  356 ;  Stuart  v.  People,  3  Scam,  persons  refusing  to  be  sworn  as  witnesses, 

895 ;  Gorham  v.  Luckett,  6  B.  Monr.  688 ;  in  examinations  before  them  on  complaints 

The  8tate  v.  Matthews,  37  N.  H.  450 ;  in  criminal  causes.    People  v.  Webster,  3 

Watson  v.  Williams,  86  Missis.  831 .  Parker,  508. 

1  And  see  Richmond  p.  Dayton,  10  Johns,        *  Rex  v.  Rerel,  1  Stra.  420;  Reg.  v. 

393.  Rogers,  7  Mod.  28,   1  Gab.  Crim.  Law, 

•  Brooker  v.  Commonwealth,  12  S.  &  287,  1  Chit.  Crim.  Law,   88,  112,  631. 

R.  175;  Fitter  v.  Probasco,  2  Browne,  187.  And  see  Rex  v.  Catton,  W.  Kel.  133; 

In  Brooker  v.  Commonwealth,  supra,  Gib-  Harwood's  case,  1  Mod.  77,  79. 
■on,  J.  observed :  "  Were  it  necessary  to       *  Lining  v.  Bentham,  2  Bay,  I ;  The 

the  due  administration  of  the  laws,  that  State  v.  Johnson,  2  Bay,  385, 1  Brev.  155; 

justices  of  the  peace  should  hare  the  power  Clark  v.  People,  1  Breese,  266;   1  Cbit. 

of  commitment  for  contempt,  I  would  not  Crim.  Law,  Am.  ed.  88,  note ;  The  State 

hesitate  to  declare  that  the  grant  of  the  v.  Applegate,  2  McCord,  110;  Hollings- 

office  carried  with  it,  as  an  incident,  all  worth  v.  Duane,  Wallace,  77.  In  re  Cooper, 

ancillary  power  which  should  be  necessary  82  Vt  253,  Aldis,  J.,  observing  :    "  In 

to  its  complete  execution.    Bnt  as  punish-  England,  this  power  is  not  confined  to  the 

ment  of  contempts  by  indictment  is  com-  superior  courts.    It  is  exercised  by  the 
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the  peace  acting  judicially,  the  same  as  to  courts  of  record ; 
though,  as  we  shall  by  and  by  see,1  not  probably  to  quite  the  same 
degree.  Indeed,  we  should  hardly  be  able  to  find  any  one  sub- 
stantial reason,  why  a  justice  of  the  peace  could,  in  every  emer- 
gency, preserve  order  in  his  tribunal  merely  by  binding  over 
offenders  to  answer  to  an  indictment  before  a  higher  tribunal,  and 
be  of  good  behavior,  which  reason  would  not  equally  apply  to  a 
judge  holding  a  court  of  record.2  . 

§  236  [207] .  But  where  a  magistrate  acts  merely  ministerially, 
he  appears  to  stand  on  a  different  ground  ;  and  we  may  well  re- 
ceive the  doctrine  which  has  been  laid  down,8  that  then  he  cannot 
commit  for  contempt.  Questions  concerning  contempts  to  justices 
of  the  peace  are,  in  many  of  the  States,  regulated  by  statutes,  to 
which  the  reader  should  refer. 

§  237  [208].  Contempts  to  legislative  bodies,  officers,  and 
public  meeting's.  This  power,  of  committal  for  contempt, 
extends  also  in  England  to  the  two  Houses  of  Parliament  sev- 
erally ; 4  and  in  this  country  to  the  Senate  and  House  of  Rep- 
courts  of  quarter  sessions,  a  tribunal  com-  might  see  fit  to  place  himself  upon  the 
porfed  of  two  justices  of  the  peace,  and  bench,  or  in  the  jury-box.  He  was  present 
charged  with  the  trial  of  inferior  offences,  at  this  trial  neither  as  a  party  nor  as  a 
Rex  v.  Clement,  4  B.  &  Aid.  229.  So  the  witness.  He  went  there  to  gratify  his  curi- 
court-leet,  a  tribunal  of  still  inferior  juris-  osity ;  and  it  behooved  him  so  to  conduct 
diction,  had  the  same  power;  8  Co.  386."  as  not  to  disturb  the  proceedings  of  those 
p.  257.  who  had  duties  to  perform.    These  duties 

1  Post,  §  249.  cannot  be  discharged   unlesB  the  justice 

*  In  United  States  v.  Hudson,  7  Cranch,  possesses  the  power,  upon  an  emergency,  to 
32,  34,  it  was  observed :  "  To  fine  for  direct  the  removal  of  any  individual  whose 
contempt,  imprison  for  contumacy,  enforce  presence  he  may  think  prejudicial  to  the* 
the  observance  of  order,  &c,  are  powers  interests  of  justice.  The  law  does  not 
which  cannot  be  dispensed  with  in  a  court,  indeed  authorize  any  court  to  act  arbitrarily, 
because  they  are  necessary  to  the  exercise  and  unreasonably  exclude  persons,  but  the 
of  all  others.'1  So  in  the  New  Hampshire  right  to  have  the  courts  open  is  the  right 
court,  where  this  tribunal  held,  that  a  jus-  or  the  public  and  not  of  the  individual.  If 
tice  of  the  peace  in  the  trial  of  a  case  may  every  person  for  whom  there  is  sufficient 
order  to  be  expelled  from  his  presence  any  space  has  the  right  to  be  in  court,  he  has  a 
person  whom  no  deems  to  be  interrupting  right  to  be  in  any  part  of  it  where  there  is 
Mb  proceedings,*  Gilchrist,  J.,  delivering  sufficient  space,  and  the  inconvenience  re- 
the  opinion,  observed :  "  The  power  of  suiting  from  the  exercise  of  such  a  right  is 
keeping  order,  and  of  requiring  a  decorous  a  strong  argument  against  its  existence." 
and  proper  demeanor  in  a  court-room,  The  State  v.  Copp,  15  N.  H.  212,  214,  215. 
during  the  progress  of  a  trial,  lies  at  the  Relative  to  the  power  of  commitment  for 
very  foundation  of  the  administration  of  contempt,  possessed  by  a  judge  of  probate, 
justice.  Without  it,  there  can  be  no  law  see  In  re  Bingham,  32  V t.  329 ;  a  case, 
and  no  justice ;  for,  if  the  law  will  not  however,  depending  mainly  upon  statutes, 
authorize  the  means  necessary  to  insure  its  s  Fitler  v.  Probasco,  2  Browne,  137. 
observance  and  proper  administration,  it  And  see  Commonwealth  v,  Stuart,  2  Va. 
must  remain  a  dead  letter.    But  the  law    Cas.  820. 

never  intended  that  the  prisoner  should  *  May  Pari.  Law,  62,  69 ;  Shaftabury's 
have  the  power  of  stationing  himself  in  case,  1  Mod.  144,  6  Howell  St.  Tr.  1270, 
any  position  he  might  desire  during  the  1297 ;  Murray's  case,  1  Wils.  209,  8  How- 
trial.  ,  If  it  rested  with  him  to  Belect  the  ell  St.  Tr.  30 ;  Flower's  case,  27  Howell 
location  he  might  find  most  convenient,  he    St.  Tr.  986,  8  T.  R.  314 ;  Crosby's  case,  3 
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resentatives  of  the  United  States ; l  and  to  the  corresponding 
legislative  bpdies  of  the  respective  States.2  These  are  all  deemed 
courts  of  record  for  some  purposes.8  But  the  power  of  such  com- 
mitment belongs  not  properly  to  any  officer  who  has  no  judicial  or 
quasi  judicial  functions ;  though  something  analogous  does,  to 
some  officers.  Thus,  a  sheriff  is  a  conservator  of  the  peace,  who 
may,  and  should,  u  arrest  all  persons,  with  their  abettors,  who 
oppose  the  execution  of  process."  *  And  if  a  constable  is  prevent- 
ing a  breach  of  the  peace,  he  may  take  into  custody  any  one  who 
resists  him.6  As  to  mere  voluntary  assemblages  of  people, 
though  they  are  protected  by  the  criminal  law,6  and  their  officers 
may  also  eject  any  one  who  disturbs  their  deliberations,  the  same 
as  a  mere  private  person  may  put  from  his  dwelling-house  or  other 
premises  another  who  violates  the  conditions  on  which  he  has  been 
received,  they  cannot  exercise  the  judicial  function  of  punishing 
for  contempt.7 

Wife.  188,  19  Howell  St.  Tr.  1138, 1146,  livered  the  opinion  of  this  high  English 

1147,  in  which  De  Grey,  C.  J.,  observed :  tribunal,  the  question  "whether  the  House 

"This  power  of  committing  must  be  in-  of  Assembly  [of  the  province]  had  the 

herent  in  the  House  of  Commons  from  the  power  to  arrest  and  bring  before  them,  with 

very  nature  of  its  institution  ;  and,  there-  a  view  to  punishment,  a  person  charged  by 

fore,  is  a  part  of  the  law  of  the  land,  one  of  its  members  with  having  used  inso- 

They  certainly  always  could  commit  in  lent  language  to  him  out  of  the  doors  of 

■  many  cases.    In  matters  of  elections,  they  the  House,  in  reference  to  his  conduct  as  a 

can  commit  sheriffs,  mayors,  officers,  wit-  member  of  the  Assembly, — in  other  words, 

nesses,  &c. ;  and  it  is  now  agreed  that  they  whether  the  House  had  the  power,  such  as 

can  commit  generally  for  all  contempts/'  is  possessed  by  both  Houses  of  Parliament 

And  see  the  text  and  notes,  generally,  in  in  England,  to  adjudicate  upon  a  case  of 

Thompson's  case,  8  Howell  St.  Tr.  1.  contempt  or  breach  of  privilege."     And 

1  Anderson  v.  Dunn,  6  Wheat.  204.  the  learned  judge  proceeded  to  show,  that, 

3  Cushing's  Law  and  Practice  of  Legis-  in  the  royal  commission  for  the  establish- 
lative  Assemblies,  pi.  533,  534,  608,  625-  ment  of  the  colonial  legislature,  there  was 
627,  655.  The  State  v.  Matthews,  37  no  such  express  power  attempted  to  be 
N.  H.  450.  And  see  Falvey  ».  Massing,  conferred ;  and  the  question  simply  was, 
7  Wis.  630.  whether,  by  force  of  the  common  law,  and 

*  I   state  the  matter  as  it  is  generally  of  the  legal  necessities  of  the  case,  the 

stated  in  the  books ;  but  I  doubt  whether  power  attached  to   the  legislative  body, 

the  right  of  a  legislative  body  to  punish  for  Upon  this  point  he  observed  :    "  Their 

a  contempt  is  properly  traceable  to  any  lordships  see  no  reason  to  think,  that,  in 

power  it  may  have  as  a  court  of  record,  the  principles  of  the  common  law,  any 

And  see  the  note  at  the  end  of  this  section,  other  powers  are  given  tnem  ltne  Assem- 

4  Kent,  C.  J.,  in  Coyles  v.  Hurtin,  10  bly]  than  such  as  are  necessary  to  the  ex- 
Johns.  85.  istence  of  such  a  body,  and  the  proper 

6  Levy  v.  Edwards,  1  Car.  &  P.  40.  exercise  of  the  functions  which  it  is  m- 

6  Vol.  I.  $  982 ;  post,  tit.  Disturbing  tended  to  execute."  "  We  feel/'  he  added, 
Meetings.  "  no  doubt,  that  such  an  assembly  has  the 

7  1.  There  are,  lying  within  the  general  right  of  protecting  itself  from  all  impedi- 
scope  of  this  section,  some  questions  upon  ments  to  the  due  course  of  its  proceeding, 
which  opinions  may  in  a  degree  differ,  or  To  the  full  extent  of  every  measure  which 
upon  which  opinions  are  not  distinct,  it  may  be  really  necessary  to  adopt  to  se- 
Thus,  not  many  years  ago,  a  case  went  up  cure  the  free  exercise  of  their  legislative 
to  the  privy  council,  in  England,  from  the  functions,  they  are  justified  in  acting  by 

^province  of  Newfoundland,  presenting,  jn    the  principles  of  the^  common  law.    But 
the  language  of  Mr.  Baron  Parke,  who  de-    the  power  of  punishing  any  one  for  past 
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II.   By  What  Act. 

§  238  [209].  We  should  travel  too  far  from  the  plan  of  these 
volumes  if  we  were  to  treat  of  the  question  presented  under  this 

misconduct  as  a  contempt  of  its  authority,  the  tribunal  proceeded  to  the  result,  that 
and  adjudicating  upon  the  fact  of  such  the  lower  house  of  the  colonial  legislature 
contempt,  and  the  measure  of  punishment,  could  not,  as  the  House  of  Commons  in 
as  a  judicial  body,  irresponsible  to  the  England  could,  cause  the  arrest  of  a  man, 
party  accused,  whatever  the  real  facts  may  not  a  member,  for  insolent  language  spoken 
be,  is  of  a  very  different  character,  and  by  out  of  the  house  by  him,  to  the  member, 
no  means  essentially  necessary  for  the  exer-  in  a  matter  pertaining  to  the  legislative 
cise  of  its  functions  as  a  local  legislature,  conduct  of  the  latter.    Kielley  v.  Carson, 
whether  representative  or  not.    All  these  4  Moore  P.  C  63,  83,  84,  88-90.    And  see 
functions  may  be  well  performed  without  4  Upper  Canada  Law  Journal,  99. 
this  extraordinary  power,  and  with  the  aid       2.  While  the  point  adjudged  in  this  case 
of  the  ordinary  tribunals  to  investigate  and  was  what  I  have  thus  stated  it  to  be,  the 
punish  contemptuous  insults  and  interrupt  reasoning  of  the  court,  and  the  principles 
tions.    These  powers 'certainly  do  not  exist  thus  laid  down,  seem  to  carry  the  matter 
in  corporate  or  other  bodies,  assembled,  much  further ;  and,  in  fact,  to  permit  the 
with  authority,  to  make  by-laws  for  the  legislative  body  to  go  but  little,  if  any,  be- 
government  of  particular  trades,  or  united  yond  the  mere  expelling  from  its  halls  of 
numbers  of  individuals.   The  functions  of  a  a  person  who  interrupts  its  proceedings, 
colonial  legislature  are  of  a  higher  character,  ana  perhaps  confining  him  if  he  cannot  t>e 
and  it  is  engaged  in  more  important  objects ;  otherwise  kept  from  returning.      Still,  it 
but  still  there  is  no  reason  why  it  should  may  be  doubtful  whether  their  lordships 
possess  the  power  in  question.    It  is  said,  did  not  intend  to  accord  greater  power 
however,  that  this  power  belongs  to  the  than  this.    But  I  submit,  that  the  reason- 
House  of  Commons  in  England ;  and  this,  ing  on  which  this  case  proceeds  is  essen- 
it  is  contended,  affords  an  authority  fpr  tially  unsound.    Though  it  is  true  that  the 
holding  that  it  belongs,  as  a  legal  incident,  English  House  of  Commons  derives  its 
by  the  common  law,  to  an  assembly  with  power  to  commit  for  contempt  from  imme- 
analogous  functions.    But  the  reason  why  morial  usage,  it  is  equally  true  that  the  judi- 
the  House  of  Commons  has  this  power  iB,  cial  tribunals  of  the  kingdom  derive  their 
not  because  it  is  a  representative  body  with  power  of  the  same  sort  from  the  same  source, 
legislative  functions,  but  by  virtue  of  an-  As  a  matter  of  natural  reason,  we  know 
cient  usage  and   prescription,    the  lex  et  that  a  court  of  justice  and  a  legislative  body 
consuetudo  parliamenti,  which  forms  a  part  must  alike  be  intrusted  with  the  means  to 
of  the  common  law  of  the  land,  and  ac-  preserve  order,  else  neither  the  one  nor  the 
cording  to  which  the  High  Court  of  Par-  other    can   do   its   business.     But   what 
liament,  before  its  division,  and  the  Houses  means?    This  is  a  question  on  which  men 
of  Lords  and  Commons  since,  are  invested  will  differ ;  therefore  the  law  steps  in  and 
with  many  peculiar  privileges,  that  of  pun-  points  to  "  immemorial  usage,"  and  says, 
ishing  for  contempt  being  one.    And  be-  that  the  power  which  has  been  immemo- 
sides,  this  argument  from  analogy  would  rially  exercised    shall   be   taken    as  the 
prove  too  much,  since  it  would  be  equally  measure  of  necessity  in  the  case.    In  other 
available  in  favor  of  the  assumption,  by  words,  and  to  apply  the  matter  to  the  case 
the  Council  of  the  Island,  of  the  power  of  in  hand,  the  law  says,  that  the    power 
commitment  exercised  by  the  House  of  which  the  House  of  Commons  has  exer- 
Lords,  as  well  as  in  support  of  the  right  of  cised  in  cases  of  contempts  of  its  authority 
impeachment  by  the  Assembly,  —  a  claim  and  the  privileges  of  its  members,  —  con- 
fer which  there  is  not  any  color  of  foun-  ceded  to  be  just  on  all  hands,  —  from  the 
dation.     It  is  to  be  remarked,  that  all  beginning  of  things,  is  the  law's  measure 
those  bodies  which  possess  the  power  of  of  what  is  necessary  and  proper  to  be 


cise  this  as  incident  to  those  which  they    tempt,  as  immemorially  exercised  by  the 
possess,  except  only  the  House  of  Com-    English  judiciaT  bodies  sitting  in  their  halls 


mons,  whose  authority,  in  this  respect,  rests    pf  justice,  the  measure  of  the  like  power 
upon  ancient  usage.      From  these  views    which  a  colonial  judicial  tribunal  may  ex- 
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sub-title  in  its  application  to  legislative  bodies ;  and,  indeed,  we 
cannot  examine  it  in  all  its  details  as  respects  judicial  tribunals. 
One  leading  idea l  controls  the  whole  matter ;  namely,  that,  the 
power  to  punish  thus  summarily  being  derived  from  necessity,  the 
law  of  necessity  fixes  its  bounds.  Therefore  let  us  take  a  cursory 
view  of  judicial  contempts,  from  the  following  points  of  observa- 
tion :  As  committed,  first,  in  the  presence  of  the  court ;  secondly. 


ercise,  demands  that  the  power  thus  exer-  ciple,  attachments  issue  against  officers  for 

cised  by  the  English  legislative  body,  sitting  contempt  in  not  obeying  the  process  of 

in  its  legislative  halls,  shall  be  taken  as  courts  directed  to  them  as  ministerial  ser- 

the  measure  of  the  colonial  legislature's  vants  of  the  law ;  and  the  parties  on  whom 

power.  such  process  is  served  may,  in  like  manner, 

S.  It  does  not,  however,  follow  from  this  be  attached  for  disobedience.  Many  other 
decision  of  the  privy  council,  assuming  cases  might  be  put  in  which  it  is  a  legal 
it  to  be  correct,  that,  when  a  colony  sep-  proceeding,  since  every  acf  which  tends  di- 
arates  herself  from  the  mother  country,  rectly  to  frustrate  the  mandates  of  a  court 
and  becomes  independent,  the  principles  of  of  justice  is  a  contempt  of  its  authority, 
the  common  law  do  not  then  accord  to  the  But  I  may  venture  to  lav  down  this  dis- 
indejpendent  legislature  the  full  rights  of  tinct  and  absolute  limitation  of  such  pro- 
punishing  for  contempt,  as  exercised  by  cess,  namely,  that  it  can  only  issue  in  cases 
the  equally  independent  legislature  of  Eng-  whore  the  court  which  issues  it  has  awarded 
land.  And  surely  it  cannot  be  said,  that,  some  process,  given  some  judgment,  made 
when  a  member  of  a  legislative  body,  being  some  legal  order,  or  done  some  act  which 
obliged  to  be  at  times  outside  the  legisla-  the  party  against  whom  it  issues,  or  others 
tive  halls,  is  approached  in  any  undue  on  whom  it  is  binding,  have  either  neg- 
manner  with  respect  to  his  doings  within,  lected  to  obey,  contumaciously  refused  to 
there  is  not  a  high  propriety  in  the  body  to  submit  to,  incited  others  to  defeat  by  arti- 
which  he  belongs  protecting  him,  and  thus  fice  or  force,  or  treated  with  terms  of  con- 
preserving  the  purity  of  legislative  action,  tumely  and  disrespect,  [the  last  being]  id 

4.  It  may  be,  that,  in  such  a  case,  the  the  face  of  the  court,  or  of  its  minister 

courts  will  punish  the  offender ;  but  mere  charged  with  the  execution  of  its  acts, 

punishment  is  not  always  what  the  emer-  [The  limitation  beginning  with  the  words, 

gency  requires ;  and,  moreover,  a  legislative  "  in  the  face  of  the  court,    must  be  under- 

body  should  not  be  dependent  upon  the  stood  to  apply  only  to  the  next  preceding 

courts  for  its  protection.    Especially  in  our  clause,  namely,  "  treated    with    terms  of 

own  country,  where  the  executive,  legis-  contumely,"  &c. ;  otherwise  it  directly  con- 

lative,  and  judicial  branches  of  our  State  diets  with  what  the  writer  has' said  before, 

and  Natioual  governments  are  distinct  and  as  well  as  with  other  established   law.] 

independent  of  one  another,  would  it  be  But  no  crime,  however  enormous,  even 

a  violation  of   law  for  a  court  of  jus-  open  treason  and  rebellion,  which  carry 

tice  to  interfere  to  prevent  a  legislative  with  them  a  contempt  of  all  law,  and  of 

body  from  protecting  itself  and  its  mem-  the  authority  of  all  courts,  can  possibly  be 

bers,  by  its  own  power,  against  whatever  considered  asfca  contempt  of.  any  particular 

disturbs  its  proceedings,  or  interferes  with  court,  so  as  to  be  punishable  by  attach- 

the  freedom  of  a  member  in  matters  per-  ment,  unless  the  act  which  is  the  object  of 

taining  to  his  legislative  duties.  that  punishment  be  in  direct  violation  or 

1  Mr.  Erskine  once  stated  the  general  obstruction  of  something  previously  done 
principles,  under  this  head,  clearly  and  by  the  court  which  issues  it,  and  which  the 
briefly,  as  follows  :  "  Every  court  must  have  party  attached  was  bound,  by  some  ante- 
power  to  enforce  its  own  process,  and  to  cedent  proceedings,  to  make  the  rule  of  his 
vindicate  contempts  of  its  authority ;  other-  conduct.  A  constructive  extension  of  con- 
wise  the  laws  would  be  despised  ;  and  this  tempt,  beyond  the  limits  of  this  plain  prin- 
obvious  necessity  at  once  produces  and  ciple,  would  evidently  involve  every  misde- 
limits  the  process  of  attachment.  Wherever  meanor,  and  deprive  the  subject  of  the  trial 
any  act  is  dono  by  a  court  which  the  -sub-  by  jury  in  all  cases  where  the  punishment 
ject  is  bound  to  obey,  obedience  may  be  does  not  extend  to  touch  his  lire."  Letter 
enforced,  and  disobedience  punished,  by  to  a  Member  of  the  Irish  Bar,  a.  d.  1785, 
that  summary  proceeding.  Upon  this  prin-  27  Howell,  St.  Tr.  1019. 
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* 

in  its  absence,  by  persons  attached  to  it  as  officers ;  thirdly \  in  its 
absence,  by  persons  attached  to  it  as  being  parties,  or  having  had 
process  served  upon  them ;  fourthly,  in  its  absence,  by  other 
persons ;  fifthly,  in  these  several  ways,  as  against  justices  of  the 
peace ;  sixthly,  in  these  several  ways,  as  concerns  the  indictable 
quality  of  the  act. 

§  239  [210].  First;  contempts  committed  in  the  presence  of  the 
court.  There  is  no  exact  rule  to  define  these  contempts ;  but  any 
disorderly  conduct  calculated  to  interrupt  the  proceedings ;  any 
disrespect  er  insolent  behavior  toward  the  judge  .presiding ;  any 
breach  of  order,  decency,  decorum,  either  by  parties  and  persons 
connected  with  the  tribunal,  or  by  strangers  present ;  or,  a  forti- 
ori, any  assault  made  in  view  of  the  court,  —  is  punishable  in  this 
summary  way.1  So  is  the  arrest,  in  its  presence,  actual  or  con- 
structive, of  a  party  or  witness,  who,  by  reason  of  his  attendance 
on  the  tribunal,  is  exempt  from  arrest.3  And  it  is  a  contempt  to 
muster  a  body  of  soldiers  so  near  as  to  disturb  the  proceedings.8 
But  no  person  is  to  be  molested  by  the  judge  for  doing  respect- 
fully, in  the  presence  of  the  tribunal,  anything  which  he  has  the 
right  to  do.4 

§  240  [211].  If  a  witness  refuses  to  be  sworn,6  or  to  answer  a 
proper  question  ;6  or,  if  a  person  served  with  a  habeas  corpus  de- 
clines to  make  a  sufficient  return  thereon ; 7  or,  if  one  brings  a 
suit  in  the  name  of  another  without  his  privity  or  consent ;  *  or 
brings  a  mere  fictitious  suit,  to  obtain  the  opinion  of  the  court  on 
a  matter ; 9  or,  if  any  one  takes  papers  from  tliQ  files  of  the  court 


1  l  Gab.  Crim.  Law,  286;  Bog.  v.  Rog-  Rex  v.  Hall,  2  W.  Bl.  1110.    And  this 

ere,  7  Mod.  28,  29 ;  People  v.  Tamer,  1  doctrine  extends  to  the  arrest  of  a  witness 

Cal.  152  ;  Ex  parte  Summers,  5  Ire.  149 ;  eundo,  morando,  et  redeundo.     Kiropton  v. 

The  State  v.  Taney,  1   Car.  Law  Repos.  London  and  Northwestern  Railway,  25  Eng. 

519;   St.  Clair  v.  Piatt,  Wright,  532;   2  L.  &  Eq.  557. 

Hawk.  P.  C.  Curw.  Ed.  p.  221,  $  36.    In  *  The  State   v.  Coulter,  Wright,  421 ; 

Rex  v.  Davison,  4  B.  &  Aid.  329,  339,  The  State  v.  Goff,  Wright,  78..  See  Com- 

Holroyd,  J.,  observed :  "  In  the  case  of  an  monwealth  v.  Stuart,  2  va.  Cas.  320. 

insult  to  [the  judge]  himself,  it  is  not  on  *  Stokely  v.  Commonwealth,  1  Va.  Cas. 

his  own  account  that  he  commits  ;  for  that  330;  Blight  r.  Fisher,  Peters  C.  C.  41. 

is  a  consideration  which  should  never  enter  And  see  Martin  v.  Bold,  7  Taunt.  182. 

,  into  his  mind.    But  though  he  may  despise  *  Stansbury  v.  Marks,  2  Dall.  213. 

the  insult,  it  is  a  duty  which  he  owes  to  the  •  Lott  v.  Burrel,  2  Mill,  167. 

station  to  which  he  belongs  not  to  suffer  7  The  State  v.  Philpot,  Dudley,  Ga.  46. 

those  things  to  pass  which  will  make  him  See  Stockdale  v.  Handsard,  8  Dowl.  P.  C. 

despicable  in  the  eyes  of  others.    It  is  his  474. 

duty  to  support  the  dignity  of  his  station,  8.Butterworth  v,  Stagg,  2  Johns.  Cas. 

and  uphold  the  law,  so  that,  in  his  pres-  291. 

ence  at  least,  it  shall  not  be  infringed."  •  Smith  ».  Brown,  3  Texas,  360. 
8  Blight  v.  Fisher,  Peters  C.  C.  41.   See 
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and  will  not  bring  them  back ; 1  —  in  these  and  analogous  cases 
the  offender  is  answerable  for  a  contempt. 

§  241  [212].  Secondly;  contempts  by  officers  of  the  court,  not 
in  its  presence.  Officers  of  the  court,  in  respect  of  their  official 
conduct,  are  under  its  control,  as  well  wh&n  absent  as  present.2 
.  Therefore  an  attorney  or  counsellor  at  law,  guilty  of  any  malprac- 
tice ; 3  as  in  refusing  to  give  back  to  a  client  papers,4  or  pay  over 
to  him  money  collected,6  or  in  wilfully  mismanaging  his  business ; 
is  liable,  after  proper  proceedings  had,  to  attachment  for  contempt. 
The  same  rale  applies  to  sheriffs  and  other  like  officers ; 6  and  a 
refusal  by  them  to  serve  or  return  process,7  or  to  pay  money  col- 
lected ; 8  an  abuse  in  serving  a  precept,9  or  the  making  of  a  false 
return ; 10  renders  them  liable.  So  is  a  clerk  of  the  court  i1  or  a 
master  in  chancery n  answerable  in  this  way,  for  any  wilful  mis- 
feasance or  non-feasance.  And  if  a  juror,  charged  with  a  cause, 
leaves  his  associates  and  mingles  with  the  community,  or  holds  com- 
munication with  persons  outside,18  he  commits  a  contempt  of  court.14 

§  242  [213].  Thirdly;  contempts  in  the  absence  of  the  court  by 
parties  and  persons  served  with  process.  The  relation  of  these 
persons  to  the  tribunal  is  such,  that  any  wilful  disregard  by  them 
of  its  proper  command  is  a  contempt.  When,  therefore,  one  diso- 
beys an  injunction,16  or  a  decree  to  make  a  conveyance,10  or  an 

i  Barker  v.  Wilford,  Kirby,  232,  235.        8  Matter  of  Stephens,  1    Kelly,  584 ; 

And  see  Keppele  v.  Williams,  I  Dall.  29.  Connor  v.  Archer,  IJSpeers,  89  ;  Thomas 

*  As  to  the  constitutional  question,  see  v.  Aitken,  Dudley,  T*.  C.  292 ;  2  Hawk. 
Harrison  v.  Chiles,  S  Litt.  194  ;  Hollings-  P.  C.  Cnrw.  Ed.  p.  209,  §  4. 

worth  v.  Dnane,  Wallace,  77, 106 ;  Floyd  •  The  State  m  Tipton,  1  Btackf.  166 ; 

v.  The  State,  7  Texas,  215.  Anonymous,  2  Eeny.  372  ;    Gregory  v. 

»  Anonymous,  6  Mod.  137  ;   2  Hawk.  Onslow,  Lofft,  35 ;  Rex  v.  Hall,  2  W.  Bl. 

P.  C.  Curw.Ed.  p.  210,  S  6  et  seq.,  p.  219,  1110  ;  Hewitson  v.  Hunt,  8  Rich.  106 ;  2 

§  30.  Hawk.  P.  C.  Curw.  Ed.  p.  208,  §  3. 

4  Ex  parte  Willand,  11   C.  B.  544,  20  10  2  Hawk.  P.  C.  Curw.  Ed.  p.  209,  *  5. 

Eng.  L.  &  Eq.  293.  "  The  State  v.  Simmons,  1  Pike,  265 ; 

*  People  v.  Nevins,  1  Hill,  N.  Y.  154 ;  Moore  v.  Clerk  of  Jessamine,  Litt.  Sel. 
2  Hawk.  P.  C.  Curw.  Ed.  p.  211,410;  Cas.  104 ;  Reg.  ».  Harland,  8  Dowl.  P.  C. 
Steyefbson  v.  Power,  9  Price,  384.    In  re  323. 

Newbery,  4  A.  &  E.  100,  5  Nev.  &M.  419.       "Yates   v.  Lansing,  9   Johns.  395,  4 

*  See  The  State  v.  Williams,  2  8peers,    Johns.  317,  6  Johns.  337. 

26.  M  The  State  v.  Helvenston,  R.  M.  Charl. 

7  Chittenden  v.  Brady,  Ga.  Decis.  219 ;  48. 
Ex  parte  Summers,  5  Ire.  149 ;  People  v.      "  See  2  Hawk.  P.  C.  Curw.  Ed.  p.  212,  ^ 

Marsh,  2  Cow.  493 ;  People  v.  Adgate,  2  §  14  et  seq. 

Cow.  504;    Anonymous,    28  Wend.  102       w  Gates  v.  McDaniel,  3  Port.  856 ;  Woodr 

(there- is  a  statute  in  New  York);  Conner  v.  worth  v.  Rogers,  3  Woodb.  &  M.  135; 

Archer,  1  S peers,  89 ;  Pitman  v.  Clarke,  1  Finley  v.  Ankeny,  Breese,  191 ;  People  v. 

McMullan,  316;  Rice  v.  McClintock,  Dud-  Compton,  I  Duer,  &12;  Davis  v.  Mayor 

ley,  S.  C.  354 ;  2  Hawk.  P.  C.  Curw.  Ed.  of  New  York,  I  Duer,  451. 
p.  208,  $  2 ;  Howitt  v.  Rickaby,  9  M.  &  W.       »  BuftWs  case,  13  N.  H.  14. 
52.    See  also  Clark  v.  Foxcroft,  6  Greenl. 
296,301. 


§  244  SPECIFIC  OFFENCES.  [BOOK  X. 

order  to  perform  the  award  of  referees,1  or  other  like  command  ;* 
or  a  subpoena  to  appear  as  a  witness,8  or  the  like ; 4  or  when  ref- 
erees under  a  rule  will  not  report ; 6  or  when  the  judge  of  an 
inferior  tribunal  refuses  obedience  to  a  process  from  a  superior 
one ; 6  or  a  private  party  declines  to  comply  with  a  mandamus ; 7 
the  delinquent  is  liable  to  an  attachment  for  contempt.  But  the 
order,  process,  or  decree  must  be  a  valid  one,  which  the  court  has 
the  authority  to  make ;  otherwise  to  disregard  it  is  no  contempt.8 

§  243  [214].  Fourthly;  contempts  in  the  absence  of  the  court 
by  other  persons.  The  Mississippi  doctrine  appears  to  be,  that  the 
constitution  and  general  spirit  of  the  laws  of  that  State  have  abro- 
gated so  much  of  the  common  law  of  contempt  as  comes  within 
our  present  subdivision.  Therefore  the  court  held,  that  the  pub- 
lication, during  its  sitting,  of  a  newspaper  article,  reflecting  on 
the  conduct  of  the  presiding  judge,  and  charging  him  with  being 
an  abettor  of  a  particular  person  against  whom  an  indictment  for 
murder  was  pending,  could  not  be  visited  as  a  contempt.9  And  a 
like  doctrine  —  namely,  that  there  can  be  to  contempt  of  a  court 
by  strangers  to  its  organization,  who  are  also  neither  parties  nor 
served  with  process,  except  in  the  actual  presence  of  the  tribunal 
in  session  —  seems  perhaps  to  prevail  in  Illinois,10  and  doubtless  it 
does  in  some  of  the  other  States.11 

§  244  [215] .  But  the  English  and  better  American  rule  recog- 
nizes such  contempts,  though  under  limitations  not  easily  defined. 


1  McCluro  v.  Gulic,  2  Harrison,  340;  *  Thompson  v.  Parker,  3  Johns.  260; 
Sbriver  v.  The  State,  9  Grill  &  J.  1 ;  Yates  Cumberland  v.  North  Yarmouth,  4  Greenl. 
v.  Russell,  17  Johns.  461;  Anonymous,  459;  Stafford  v.  Hesketh,  1  Wend.  71. 
Lofft,  451 ;  Anonymous,  Lofft,  821 ;  Rex  See  Frets  v.  Frets,  1  Cow.  335. 

v.  Myers,  1  T.  R.  265 ;  Mendell  v.  Tyrrell,  6  People  v.  Judges  of  Washington,  2 

9  M.  &  W.  217  ;  McArthur  v.  Campbell,  Caines,  97 ;  The  State  v.  Hunt,  Coxe,  287 ; 

4  Nev.  &  M.  208,  2  A.  &  E.  52 ;  Mayor  of  Mungeam  v.  Wheatley,  1  Eng.  L.  &  Eq. 

Bath  v.  Pinch,  4  Scott,  299.  516,  15  Jur.  110;   Ex  parte  Carnochau, 

2  Den  v.  Hendrickson,  3  Harrison,  366 ;  T.  U.  P.  Charl.  315 ;  People  v.  Pearson, 
The  State  v.  Noel,  T.  U.  P.  Charl.  43 ;  3  Scam.  270 ;  Ex  parte  Woodruff,  4  Ark. 
Philips  v.  Harriss,  3  J.  J.  Mar.  122;  630;  Patchin  v.  Mayor  of  Brooklyn,  IS 
Gates  v.  McDaniel,  3  Port.  356 ;  Ex  parte  Wend.  664 ;  Gorham  v.  Luckett,  6  B. 
Walker,  25  Ala.  81 ;  Ex  parte  Langdon,  Monr.  638.  See  Weaver  v.  Hamilton,  2 
25  Yt.  680 ;   Fisher  v.  Fisher,  4  Hen.  &  Jones,  N.  C  343. 

Munf.  484  ;   Livingston  v.  Fitzgerald,  2  7  Rex  v.  Edyvean,  8  T.  R.  352 ;  Rex  v. 

'  Barb.  396 ;  Sherman  v.  Cohen,'  2   Strob.  Babb,  8  T.  R.  579. 

653  ;  Knuckle  v.  Knuckle,  1   Dall.  364  ;  *  Birdsall  v.  Pixley,  4  Wend.  196. 

Thicknesse  v.  Acton,  8  Eng.  L.  &  Eq.  47,  9  Ex  parte  Hickey,  4  Sm.  &  M.  751. 

15  Jur.  1052, 21  Law  J.  n.  s.  Chanc.  215.  10  Stuart  v.  People,  3  Scam.  395. 

8  The  State  v.  Trumbull,  1  Southard,  n  In  Pennsylvania,  there  is   a   statute 

139;    Delaney  v.  Regulators,  1    Yeates,  which  substantially  covers  this    ground: 

403 ;  Commonwealth  v.  Deskins,  4  Leigh,  Foster  v.  Commonwealth,  8  Watts  &  S. 

'685.  77.    As  to  the  United  States,  see  post, 

*  Jackson  v.  Justices,  1  Va.  Cas.  314.  $  246. 
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For  example,  in  Virginia  where  one,  being  interested  in  the  event 
of  a  suit  pending,  but  not  as  a  party,  met  the  judge  proceeding  to 
take  his  seat  on  the  bench  ;  and,  on  being  spoken  to  by  hitn,  re- 
sponded, in  substance,  "  I  do  not  speak  to  any  one  who  acted  so 
corruptly  and  cowardly  as  to  attack  my  character  when  I  was  ab- 
sent and  defenceless,"  alluding  to  expressions  of  the  judge  on 
the  trial  of  the  cause  at  a  former  term ;  this  was  held  to  be  a 
contempt.1 

§  245  [216].  And  according  to  the  general  doctrine,  any  publi- 
cation, whether  by  parties  or  strangers,  which  concerns  a  cause 
pending  in  court,  and  has  a  tendency  to  prejudice  the  public  re- 
specting its  merits,  and  to  corrupt  the  administration  of  justice ; 8 
or  which  reflects  on  the  tribunal  or  its  proceedings,  or  on  the  par- 
ties, the  jurors,  the  witnesses,  or  the  counsel ; 8  may  be  visited  as 
a  contempt.  The  facts  usually  show,  that  the  publication  was 
made  in  term  time ;  and  perhaps  this  ingredient  may  under  some 
circumstances  be  material.  So  there  are  sometimes  reasons  why 
the  proceedings  in  a  case  should  not  be  published,  even  accurately, 
or  not  published  until  the  suit  is  terminated ;  then,  if  the  judge 
makes  an  order  forbidding  or  limiting  the  publication,  in  respect 
of  time  or  otherwise,  a  violation  of  the  order  is  a  contempt.4 

§  246.  A  statute  of  the  United  States  provides, "  that  the  power 
of  the  several  courts  of  the  United  States  to  issue  attachments 
and  inflict  summary  punishment  for  contempt  of  court  shall  not 
be  construed  to  extend  to  any  cases  except  the  misbehavior  of  any 
person  or  persons  in  the  presence  of  said  courts,  or  so  near 
thereto  as  to  obstruct  the  administration  of  justice,  the  misbe- 
havior of  any  of  the  officers  of  the  said  courts  in  their  official 
transactions,  and  the  disobedience  or  resistance  by  any  officer  of 
the  said  courts,  party,  juror,  witness,  or  any  other  person  or  per- 
sons, to  any  lawful  writ,  process,  order,  rule,  decree,  or  command 
of  the  said  courts."  6  And  it  has  been  held,  that,  notwithstanding 
this  statute,  though  the  court  has  not  power  to  punish,  as  for  a 

1  Commonwealth  v.  Dandridge,  2  Va.  case,  3  Fost  N.  H.  1 62 ;  Morrison  v.  Moat, 

Cas.  408.  4  Edw.   Ch.  25 ;  Littler  v.  Thomson,  2 

9  Respuhlica  v.  Oswald,  1   Dall.  319;  Beav.  129;  In  re  Crawford,  13  Jur.  955. 

Bayard  r.  Passmore,  3  Yeates,  438 ;  Peo-  *  4  Bl.  Com.  258 ;  Matter  of  Clement, 

pie  v.  Few,  2  Johns.  290.    In  Rex  v.  Gil-  33  Howell  St.  Tr.   1562,   1564  ;    Rex  v. 

nam,  Moody  &  M.  165,  the  act  was  not  Clement,  4  B.  &  Aid.  218.    And  see  Mor- 

snfficient.  rison  v.  Moat,  4  Edw.  Ch.  25. 

»  Hollingsworth  v.  Buane,  Wallace,  77,  *  Act  of  March  2,  1831,  c.  99,  4  Stats. 

102 ;  Bronson's  case,  12  Johns.  460 ;  Peo-  at  Large,  487. 
pie  v.  Freer,  1  Caines,  485,  518 ;  Tenney's 
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contempt,  the  publication,  daring  trial,  of  the  testimony  taken  in 
a  case ;  yet,  having  the  power  to  regulate  the  admission  of  persons 
within  its  own  bar,  and  the  proceedings  there,  it  may  exclude  any 
from  coming  to  take  testimony  for  publication  during  the  trial. 
And  in  one  case  the  court  made  the  order,  that  no  person  should 
come  within  the  bar  "  for  the  purpose  of  reporting,  except  on  con- 
dition of  suspending  all  publication  till  after  the  trial  is  con- 
cluded." 1 

§  247  [216  a].  Looking  at  this  matter  of  contempts  committed 
by  persons  neither  Sattached  to  the  court  nor  in  its  presence,  from 
the  point  of  legal  reason  as  distinguished  from  specific  adjudicar 
tion,  we  see  no  difference  between  persons  attached  and  not  at- 
tached, persons  in  the  presence  of  the  tribunal  or  absent,  other 
than  arises  from  the  very  different  degrees  of  ability  to  obstruct 
the  working  of  the  judicial  machinery  possessed  by  individuals  of 
these  several  classes.  Since  the  whole  doctrine  of  contempt  of 
court  grows  out  of  the  necessity  for  the  court  to  administer  justice, 
the  consequence  must  be,  that,  whenever  any  obstruction  to  its 
justice  is  laid  before  it,  the  judge  must  cause  the  obstruction  to  be 
removed.  And  though  ordinarily  men  in  no  way  connected  with 
the  tribunal,  either  as  officers  or  parties,  cannot  obstruct  the  course 
of  its  justice  without  going  into  its  presence,  yet  circumstances  are 
always  liable  to  occur,  circumstances  have  heretofore  occurred,  in 
which  they  can.  If  they  take  advantage  of  these  circumstances, 
and  do  what  tends  directly  to  impede  the  course  of  justice,  or  to 
corrupt  the  justice  itself,  they  should  be  dealt  with  summarily  for 
the  contempt.8 

§  248  [216  6].  These  observations  will  enable  us  to  see  the  true 
rule  for  the  court  in  relation  to  some  matters  which  come  neither 
exactly  under  our  present  head,  nor  exactly  under  any  preceding 
head  of  this  chapter.  For  example,  it  has  been  held  in  chancery, 
that  an  attachment  for  contempt  should  not  be  granted  when  the 
bill  is  no  longer  pending.8  But  this  cannot  be  a  universal  rule  ; 
the  question  must  be  settled  by  the  circumstances  of  the  case. 
And  it  has  accordingly  been  held,  in  a  common-law  court,  that  the 
termination  of  a  cause  in  which  a  witness  was  summoned  to  give 

1  United  States  v.  Holmes,  1  Wallace,    unduly  influence  the  judge,  surely  the  court 
Jr.,  1,  11.  ought  to  have  power  to  correct  such  con- 

2  Suppose  men  should  band  together  to    duct  by  the  process  for  contempt. 

offer  bribes  to  the  jarors  when  the  court        *  Robertson  ».  Bingley,  1  McCord  Ch. 
was  not  in  session,  or  should  send  letters  to    833,  349. 
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evidence,  disobeying  the  summons,  does  not  preclude  the  tribunal 
from  afterward  proceeding  against  the  witness  for  the  contempt. 
Said  O'Neall,  J. :  The  witness's  "  offence  against  the  court  consists 
in  disobeying  its  process.  The  interest  of  the  party  to  compel  his 
attendance  by  attachment  is  ended ;  but  the  offence  against  the 
court  still  exists,  and  ought  to  be  punished,  so  that  witnesses  may 
learn  the  duty  of  obedience."  l  On  the  other  hand,  the  Massa- 
chusetts tribunal  has  denied  to  justices  of  the  peace  the  power  to 
proceed  against  a  witness  disobeying  a  subpoena,  after  the  termi- 
nation of  the  cause ;  but  whether  the  same  would  be  held  of  a 
court  of  record,  and  whether  this  decision  does  not  turn  entirely 
on  the  statutes  of  the  Commonwealth,  the  case  does  not  inform 
us.*  Plainly  there  are  special  circumstances  in  which  this  power 
should  be  exercised  by  a  tribunal  of  justice  after  the  cause  is 
ended.8 

§  249  [217].  Fifthly ;  contempts  against  justices  of  the  peace. 
What  has  been  said  thus  far  refers  particularly  to  contempts 
against  the  higher  courts  and  courts  of  record.  But  there  is  an 
opinion,  which  may  perhaps  be  well  founded,  that  the  authority  of 
justices  of  the  peace  is  somewhat  more  limited.4  They  may  commit 
for  contempts  in  their  presence,  while  holding  their  court ; 6  but  Mr. 
Oabbett  observes,  that  "  courts  of  inferior  jurisdiction  cannot 
attach  or  commit  a  party  for  any  contempt  which  does  not  arise  in 
the  face  of  the  court."  *  And  there  are  many  expressions  in  the 
English  books  apparently  sustaining  this  general  proposition.  It 
is  also  held,  in  England,  that  the  sessions  cannot  proceed  in  this 
way  against  a  man  for  disobeying  an  order  of  filiation,  but  only  on 
his  recognizance ; 7  yet,  although  an  inferior  tribunal  may  not 
have  authority  to  make  a  variety  of  orders  which  a  superior  one 
can  make,  there  seems  no  reason,  in  principle,  why  it  should  not 
be  held  to  have  the  same  powers  by  implication  as  the  higher, 
where  it  has  the  jurisdiction  to  act.'  Still  this  suggestion  seems 
to  be  contrary  to  some  American  cases,  in  which  either  directly  or 


1  Johnson  v,  Wideman,  Dudley,  8.  C. 
70,71. 

*  Clarke  v.  May,  2  Gray,  410.  Also, 
Clarke's  case,  12  Cosh.  820. 

8  See  also  on  this  general  matter,  Wil- 
liamson's case,  \  Casey,  9 ;  Weaver  v. 
Hamilton,  2  Jones,  N.  C.  343 ;  The  Lau- 
rens, 1  Abbott,  508. 

«  1  Gab.  Crim.  Law,  287. 

VOL.  IL  *  13 


5  The  8tate  v.  Johnson,  1  Brer.  155, 
2  Bay,  885  ,*  Lining  v.  Bentham,  2  Bay,  1 ; 
The  State  *  Applegate,  2  McCord,  110; 
Rex  v.  Tieyel,  1  Stra.  420 ;  Reg.  v.  Rogers, 
7  Mod.  28 ;  Reg.  v.  Langley,  2  Ld.  Raym. 
1030;  ante,  §  235. 

0  1  Gab.  Crim.  Law,  287. 

7  Reg.  v.  West,  11  Mod.  59. 
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by  way  of  dictum  it  has  been  laid  down,  that  these  inferior  tri- 
bunals can  commit  for  such  contempts  only  as  /are  perpetrated  in 
their  immediate  presence.1 

§  250  [218].  Sixthly;  contempts  viewed  as  indictable  offences. 
There  are  many  acts  which  are  at  the  same  time  both  contempts 
of  court  and  indictable  crimes.  Many  other  acts,  while  anal- 
ogous in  their  nature  and  tendencies  to  these,  are  indictable,  but 
not  to  be  proceeded  against  as  contempts.  And,  as  we  saw  in  the 
previous  volume  2  how  the  same  thing  may  be  a  civil  and  a  crim- 
inal injury  alike,  for  which  a  civil  suit  and  criminal  prosecution 
may  both  be  maintained,  each  on  its  own  ground  without  reference 
to  the  other ;  so  here,  the  indictment  and  the  proceeding  for  con- 
tempt are  entirely  distinct,  and  neither  will  be  a  bar  or  any  imped- 
iment whatever  to  the  other.8 

§  251  [219] .  "  An  indictment  can  be  supported  for  a  contempt 
of  a  justice  of  the  peace,  which,  though  short  of  a  breach  of  the 
peace,  yet  amounts  to  an  obstruction  of  the  execution  of  his 
office ; "  because  "  every  obstruction  of  an  officer  in  the  execution 
of  his  office  is  a  public  injury,  and,  unless  where  the  legislature 
has  directed  otherwise,  is  indictable." 4  Even  mere  words  may 
constitute  the  obstruction  here  meant ;  *  the  rule  as  to  which  point 
is  laid  down  in  Starkie  on  Slander  to  be,  that "  any  contemptuous 
or  contumelious  words,  when  spoken  to  the  judges  of  any  courts, 
in  the  execution  of  their  office,  are  indictable.9'  ° 

§  252  [220].  The  doctrine  seems  to  have  been  supposed  to  be, 
that,  in  every  instance  where  a  magistrate  may  commit  for  con- 
tempt in  consequence  of  what  is  done  before  him,  the  offender  is 
liable  likewise  to  this  graver  proceeding,7  yet  Lord  Holt  has  ob- 
served :  "  If  a  witness  be  insolent,  we  may  commit  him  for  the 
immediate  contempt,  or  bind  him  to  his  good  behavior ;  but  we 
cannot  indict  him  for  it." 8    And  where  one  was  convicted  on  an 

1  Lining  v.  Bentham,  2  Bay,  1,8;  RicA-  Law  Repos.  519 ;  Rex  v.  Lord  Ossulston, 

mondv.  Dayton,  10  Johns. 393;  Hollings-  S  Stra.  1107;  The  State  v.  Williams,  2 

worth  v.  Duane,  Wallace,  77  ;  The  State  v.  Speers,  26 ;  Rex  v.  Pierson,  Andr.  310. 

Applegate,  2McCord,  110.    None  of  these  And  see  Vertner  v.  Martin,  10  Sm.  &  M. 

cases  except   the  last,  contain   anything  103;  Foster  v.  Commonwealth,  8  Watts  & 

•  more  than  dicta  on  the  point ;  and  the  last  S.  77 ;  Ex  parte  Brounsall,  Cowp.  829 ; 

-merely  decides,  that  a  justice  of  the  peace  In  re  Bang,  8  Q.  B.  129 ;  In  re  Wright, 

cannot  commit  a  constable  for  contempt  in  1  Exch.  658. 

not  returning  an  execution  and  paying  over  *  Brooker  v.  Commonwealth,  12  S.  &B. 

the  money   collected  thereon.     8ee  abo  175.    And  see  Vol.  I.  \  628,  918,  919. 

ante,  4  248.  *  Rex  v.  Revel,  1  Stra.  420. 

1  Vol.  I.  §  551  et  seq.  6  2  Stark.  Slander,  194. 

*  Vol.  I.  \  897  ;  The  State  r.  Woodfin,  '  Rex  v.  Revel,  I  Stra.  420. 

5  Ire.  199 ;  The  State  v.  Yancy,  1  Car.  *  Reg.  v.  Rogers,  7  Mod.  28. 
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indictment  for  saying  to  justices  before  whom  he  was  brought  by 
warrant  at  their  sessions,  "  This  is  no  justice  of  peace's  business ; 
you  shall  not  try  this  matter ;  have  a  care  what  you  do  ;  I  have 
blood  in  me,  if  I  had  you  in  another  place," — judgment  was 
arrested ;  because  the  words  did  not  carry  with  them  any  intent 
to  break  the  peace,  especially  as  the  defendant  was  a  wheel- 
wright ;  *  —  still  it  is  difficult  to  say,  that  even  a  wheelwright  did 
not  commit  thereby  a  contempt  of  the  justices.  In  another  case, 
the  court  was  divided  on  the  question,  whether  a  criminal  infor- 
mation will  lie  against  a  person  for  writing,  without  authority,  a 
letter  in  the  name  of  the  chief  justice  of  the  king's  bench,  directed 
to  one  of  the  chief  justice's  friends,  asking  a  visit  from  the  friend.8 
Here  was  no  contempt  of  court ;  and  probably  our  judges  would 
not  hold  such  an  act,  however  reprehensible,  to  be  a  crime.  These 
cases  seem  to  be  valuable  chiefly  as  showing,  that  contempts  of 
court  and  indictable  offences  rest  severally  on  their  own  founda- 
tions. 

§  268.  It  is  provided  by  a  statute  of  the  United  States,  "  that, 
if  any  person  or  persons  shall,  corruptly,  or  by  threats  or  force, 
endeavor  to  influence,  intimidate,  or  impede  any  juror,  witness,  or 
officer,  in  any  court  of  the  United  States,  in  the  discharge  of  his 
duty ;  or  shall,  corruptly,  or  by  threats  or  force,  obstruct,  or  impede, 
or  endeavor  to  obstruct  or  impede,  the  due  administration  of  justice 
therein  ; "  the  offender  may  be  proceeded  against  by  indictment, 
and  punished  by  fine  and  imprisonment.8  And  the  reader  perceives, 
that  this  statute  is,  in  substance,  simply  an  affirmance  of  what,  in 
the  States,  would  be  generally  de.emed  to  be  the  common-law  doc- 
trine, which  is  thus  made  of  force  in  the  tribunals  of  the  United 
States. 

III.   The  Consequences  of  the  Contempt. 

§  254  [221].  It  is  not  within  the  plan  of  this  volume  to  discuss 
questions  of  practice ;  yet  we  may  observe,  that  the  very  nature 
of  a  contempt  is  such  as  compels  the  court  against  whom  it  is 
committed  to  proceed  against  it,  and  precludes  any  other  or 
superior  tribunal  from  taking  cognizance  of  it,  whether  directly 
or  on  appeal  or  otherwise.4    Under  peculiar  provisions  of  law, 

1  Beg.  p.  Kan,  10  Mod.  186, 187.  *  Crosby's  case,  3  Wils.  188 ;  Gates  v. 

*  Bex  v.  EmertOQ,  2  Show.  20.  McDaniel,  4  Stem  &  P.  69 ;  Moore  v. 

8  Act  of  March  3,  1831,  c.  99,  4  U.  S.    Clerk  of  Jessamine,  Litt.  Sel.  Cas.  104 ; 

Stats,  at  Large,  488.  The  State  v.  Tipton,  1  Blackf.  166 ;  People 
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however,  in  a  few  of  the  States,  the  superior  courts  do  in  some 
measure  correct  the  errors  of  the  inferior  ones  in  this  matter.1 

§•  255  [222].  The  proceeding  is  in  all  cases  summary,  before 
the  judge,  without  the  intervention  of  a  jury.2  The  defendant 
has  the  privilege  of  purging  his  contempt,  if  he  can,  on  interroga- 
tories put  to  him.8  If  he  declares  that  nothing  improper  was 
intended,  and  that  he  acted  in  good  faith,  the  declaration  is  in 
many  cases  sufficient.4  But  it  is  not  sufficient  always : 6  especially 
where  a  private  right  is  to  be  enforced,  the  party  interested  cannot 
be  defeated  in  this  way.6 

§  256  [223].  The  punishment  —  if  that  may  be  called  such 
which  is  rather  a  mere  consequence  — is  usually  fine  or  imprison- 
ment or  both,  at  the  discretion  of  the  judge.7    And  there  is  some- 

v.  Nevins,  1  Hill,  N.  T.  154;  Rex  v.  tribunal  may  discharge  the  party  on  habeas 
Flower,  8  T.  R.  314,  27  Howell  St.  Tr.  corpus.  It  was  held,  however,  that  the 
986  ;  Yates  v.  Lansing,  9  Johns.  395,  4  inferior  court  need  not  staje  the  facts  in  its 
Johns.  317,  366;  Ex  parte  Adams,  25  order  of  commitment,  which  is  good  with- 
Missis.  883 ;  Floyd  v.  The  State,  7  Texas,  out.  See  also  Hummers  case,  9  Watts,  416 ; 
215  ;  Ex  parte  Kearney,  7  Wheat.  38,  43 ;  Adams  v.  Haskell,  6  Cal.  316  ;  People  v. 
Clarke  v.  People,  1  Breese,  266 ;  The  Sturtevant,  5  Seld.  263 ;  Jordan  v.  The 
State  v.  White,  T.  U.  P.  Charl.  123;  Ex  State,  14  Texas,  436;  The  State  v.  Sheriff, 
parte  Summers,  5  Ire.  149;  Johnston  t>.  1  Mill,  145;  Baltimore  and  O.  Railroad 
Commonwealth,  1  Bibb,  598;  Lockwood  p.  Wheeling,  13  Grat.  40;  Clarke  v.  May, 
v.  The  State,  1  Ind.  161;  Tiilinghast's  2  Gray,  410;  Williamson's  case,  2  Casey, 
case,  4  Pet.  108 ;  May  Pari.  Law,  2d  ed.  9.  The  views  mentioned  in  this  note  seem 
70,  73 ;  Penn  v.  Messinger,  1  Yeates,  2 ;  so  very  iust  that  we  may  hesitate  to  pro- 
Ex  parte  ^Chamberlain,  4  Cow.  49 ;  Vilas  nonnce  them  merely  local,  and  not  improb- 
v.  Burton,  27  V t.  56 ;  Jordan  v.  The  ably  they  will  be  acted  on  in  other  States. 
State,  14  Texas,  436;  The  State  v.  Mott,  *  4  Bl.  Com.  283  et  seq. 
4  Jones,  N.  C.  449 ;  Matter  of  Cohen,  5  M  Bl.  287  ,-  The  State  v.  Coulter, 
Cal.  494.  Wright,  421 ;  The  State  ..  Goff,  Wright, 
1  Stuart  v.  People,  3  Scam.  395 ;  Stoke-  78 ;  Coulson  v.  Graham,  2  Chit.  57 ;  Rex  v. 
ley  v.  Commonwealth,  1  Va.  Cas.  330.  In  Wheeler,  I  W.  Bl.  311 ;  Rex  v.  Morley, 
Kentucky  the  appellate  court,  it  seems,  will  4  A.  &  E.  849 ;  Matter  of  Pitman,  1  Curt, 
correct  an  erroneous  sentence,  as  where  the  C.  C.  186. 

punishment  is  greater  than  the  law  war-  *  People  v.  Few,  2  Johns.  290 ;  St.  Clair 

rants ;  but  will  not  retry  the  question  of  v.  Piatt,  Wright,  582.    And  see  The  State 

contempt.    Bickley  v.  Commonwealth,  2  v.  Trumbull,  1  Southard,  139;  Ex  parte 

J.  J.  Mar.  572,  575.    See  also  Patton  v.  Beebces,  2  Wallace,  Jr.,  127 ;  Ex  parte 

Harris,  15  B.  Monr.  607.    In  the  case  of  Woodrufie,  4  Ark.  630;  Clare  v.  Blakes- 

Bickley  v.  Commonwealth,  Underwood,  J.,  ley,  1  Scott  N.  R.  397 ;  United  States  v. 

observed:  "We  conceive,  in  cases  of  con-  Dodge,  2  Gallis.  313;  Hollingsworth  v. 

tempt,  the  appellate*  court  has  authority  to  Du*ne,  Wallace,  77. 

correct  erroneous  judgments  and  sentences,  6  People  v.  Freer,  I  Caines,  485,  518; 

although  it  cannot  retry  the  question  of  United  States  v.  Coolidge,  2  Gallis.  364. 

contempt  or  no  contempt.    Suppose,  for  *  Buffum's  case,  13  N.  H.  14 ;  Mungeam 

instance,  a  circuit  court  should  inflict  a  fine  v.  Wheatley,  1  Eng.  L.  &  Eq.  516,  15  Jar. 

of  $500,  for  a  contempt,  without  the  inter-  110;  People  v.  Compton,  1  Duer,  512; 

vention  of  a  jury,  when  the  statute  limits  The   State   v.    Simmons,    1   Pike,    265 ; 

the  fine  to  ten  pounds ;  might  not  this  Anonymous,  Lofft,  451 .   And  see  McClure 

court  rectify  the  errror?    We  see  no  ob-  v.   Gulick,   2   Harrison,  340;   Ex  parte 

jection  to  doing  it."    So  in  a  North  Car-  Chamberlain,  4  Cow.  49. 

olina  case,  Ex  parte  Summers,  5  Ire.  149,  7  4  Bl.   Com.  287.    Blackstone   adds, 

Ruffin,  C.  J.,  intimated,  that,  if  the  inferior  "  and  sometimes  by  a  corporal  or  infamous 

court  sets  out  in  its  orfler  of  commitment  punishment ;  "  ib.    And  see  People  v.  Ben- 

the  facts  constituting  the  contempt,  and  net,  4  Paige,  282. 
these  facts  are  not  sufficient,  the  superior 
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times  added  to  this,  or  substituted  for  it,  in  the  case  of  an  attorney 
or  other  officer,  a  removal  or  suspension  from  his  office.1  But  if 
an  attorney  is  struck  from  the  rolls  of  one  court,  he  is  not  neces- 
sarily burred  admission  to  practise  in  another.2  A  commitment 
for  contempt  is  in  execution,  in  distinction  from  mesne  process, 
and  no  bail  is  therefore  allowable.8  Also  when  it  is  against  a 
party  in  a  cause  which  is  pending,  and  concerns  his  conduct 
therein,  he  may  not  be  permitted  to  proceed  in  it,  under  all  cir- 
cumstances, until  he  purges  his  contempt,4 — a  matter,  however, 
which  appears  to  be  regulated  by  the  practice  of  the  particular 
tribunal.  This  disability  to  proceed  in  the  cause  is  not  mentioned 
in  the  judgment  of  contempt,  but  flows  from  it  as  a  legal  conse- 
quence. 

§  257  [224] .  When  the  proceeding  is  to  enforce  an  order  to  do 
a  particular  thing,  the  only  escape  for  the  defendant  from  per- 
petual imprisonment  is,  usually,  to  comply.6 

§  258  [225] .  A  judge  is  not  obliged  to  take  notice  of  every  act 
which  may  be  construed  into  a  contempt ;  and  so  the  granting  of 
an  attachment  is,  in  many  cases,  matter  of  discretion  with  him.6 
There  are  circumstances,  however,  such  as  where  private  rights 
are  concerned,  in  which  he  has  no  discretion.7 

§  259  [226].  Often  likewise,  where  the  Iqg  has  provided  some 
other  and  sufficient  remedy,  the  court  will  see  in  this  a  reason 
why  the  other  remedy  should  be  resorted  to,  rather  than  this  sum- 
mary process,  which  will,  therefore,  be  refused.  Thus,  a  statute 
having  provided,  that,  if  a  witness  summoned  before  the  grand 
jury  to  give  evidence  of  violations  of  the  laws  against  gaming, 

*  Smith  v.  Matham,  4  D.  &  R.  738;  General  v.  Shield,  11  Beav.  441 ;  Newton 
The  State  v.  Williams,  2  Speers,  26 ;  v.  Ricketts,  1 1  Beav.  67 ;  Chuck  v.  Cremer, 
Stephens  v.  Hill,  10  M.  &  W.  28;  Kimpton  1  Coop.  temp.  Cot.  205,  247  ;  Green  ©. 
v.  Eve,  2  Ves.  &  B.  349.  And  see  Com-  Green,  1  Coop.  temp.  Cot.  206,  note  ; 
monwealth  v.  Barry,  Hardin,  229.  See  Morrison  v.  Morrison,  4  Hare,  590 ;  Mad- 
People  v.  Turner,  1  Cal.  188.  den,  v.  Woods,  7  Irish  Eq.  637 ;  Crawforth 

*  Taiinghasf  s  case,  4  Pet.  108.  See  In  re  v.  Holder,  3  Younge  &  C.  718 ;  Plumbe  v. 
8mith,4j.B.Moore,319,lBrod.&B.522;  Plumbe,  8  Younge  &  C.  622:  Wilson  v. 
Ex  parte  Yates.  9  Bing.  455 ;  Anonymous,  Bates,  9  Sim.  64 ;  Jeyes  v.  Foreman,  6 
1  Exch.  453 ;  In  re  Wright,  5  Dowi.  &  L.  Sim.  384 ;  Wailis  v.  Talmadge,  10  Paige, 
894.  443;  Rogers  v.  Paterson,  4  Paige,  450; 

8  Ex  parte  Kearney,  7  Wheat  88,  43 ;  Johnson  v.  Pinney,  1  Paige,  646 ;  Fisher 

FarrelTs  case,  Andr.  298 ;  Phelips  v.  Bar-  t>.  Fisher,  4  Hen.  &  M.  484. 

rett,  4  Price,  23.    A  person  may  be  at-  *  Gorham  v.  Luckett,  6  B.  Monr.  688 ; 

tached  for  contempt  before  he  is  committed ;  Barlee  v.  Barlee,  1  Add.  Ec.  301. 

and,  until  committed,  he  may  have  bail.  e  People  v.  Few,  2  Johns.  290;  The 

4  Bl.  Com.  287.    See  People  v.  Bennett,  Bute  v.  Nixon,  Wright,  763. 

4  Paige,  282.  '  Ex  parte  Chamberlain;  4  Cow.  49  ; 

*  Johnson  v.  Pinney,  1  Paige,  646 ;  Lane  ante,  $  265. 
v.  EUzey,  4  Hen.  4  M.  504;  Attorney 

13*  [149] 


§  259  BPBCIFIC  OFFENCES.  [BOOS  X. 

« 

"  fail  or  refuse  to  attend  and  testify,  ....  he  shall  be  liable  to 
indictment,'9  —  the  Alabama  tribunal  would  not  proceed  against 
a  delinquent  for  contempt,  observing:  "At  the  common  law,  it 
was  clearly  competent  for  the  court  to  treat  as  a  contempt  the 
refusal  of  a  witness  to  give  evidence  to  a  grand  jury;1  but,  in  a 
case  coming  within  the  statute  we  are  considering,  the  perverse- 
ness  of  the  witness  is  made  an  offence  against  criminal  justice, 
punishable,  under  an  indictment,  and  the  punishment  denounced 
may  be  more  efficacious  for  the  correction  of  the  evil."2  Yet 
neither  a  statutory  provision,8  nor  one  of  the  common  law,  for  the 
punishment  of  an  act,  will  prevent  the  court  from  treating  the 
same  as  a  contempt,  if  thereby  the  ends  of  justice  may  be  best 
promoted.  In  short,  this  proceeding  by  attachment  is  a  flexible 
one ;  and  it  should  be  used  only  under  the  sound  discretion  of 
the  judge,  for  the  promotion  of  good  ends. 

1  See  Vol.  I.  i  186.  And  tee  Harrington  v.  Jennings,  Lofit 

3  The  State  t>.  Blocker,  14  Ala.  450.    188. 

.  *  The  State  v.  Williams,  2  Speers,  26. 
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CHAPTER    XIX. 

COUNTERFEITING  AND   THE   LIKE  AS   TO    COIN.* 

Sect.  260,  261.  Introduction. 

362-268.  U.  S.  Const,  and  Statutes  concerning  Coin  and  Counterfeiting  it 

269,270.  English  Law  or*  the  Coin. 

271.  The  Common  Law  of  the  States. 

272-274.  Same,  and  Power  of  States  to  Legislate. 

275.  Plan  of  the  remaining  Discussion. 

276-278.  Counterfeit,  Counterfeiting. 

279.  Coloring. 

280.  Milled  Money. 

281.  Instrument  adapted  for  Coining. 

282.  Coin  at  the  Time  Current. 
288.  Coin  made  Current,  &c 
284.  Lawful  Money,  &o. 

286.    Coin  Current  by  Usage. 
286,287.    Concluding  Points. 

• 

§  260.  "  Coin  is  a  word  collective,  which  contains  in  it  all  man- 
ner of  the  several  stamps  and  species  of  money  in  any  kingdom : 
and  this  is  one  of  the  royal  prerogatives  belonging  to  every  sov- 
ereign prince,  that  he  alone  in  his  own  dominions  may  order  and 
dispose  the  quantity,  value,  and  fashion  of  his  coin.  But  the  coin 
of  one  king  is  not  current  in  the  kingdom  of  another,  unless  it  be 
at  great  loss ;  though  our  king,  by  his  prerogative,  may  make  any 
foreign  coin  lawful  money  of  England  at  his  pleasure,  by  proc- 
lamation." a 

§  261.  It  will  not  be  within  the  province  of  this  chapter  to  con- 
sider everything  which  pertains  to  this  matter  of  the  coin,  but 
only  such  things  as  concern  the  criminal  offenoe  of  counterfeiting 
it.  This  offence  is,  in  a  certain  sense,  a  branch  of  the  broader 
one  of  Forgery,  to  be  treated  of  in  a  chapter  further  on.  But  its 
separate  treatment  here  is  more  convenient  for  both  writer  and 
reader ;  while,  on  the  other  hand,  the  chapter  on  Forgery  should 
be  studied  in  connection  with  this. 

§  262  [227].  United  States  constitution  and  statutes  concern-, 
ing  coin9  and  counterfeiting'  it.  Under  the  constitution  of  the 
United  States,  Congress  has  the  power  "  to  coin  money,  regulate 

1  For  matter  relating  to  this  title,  see    tions  referred  to  post»  f  275.    See  this  Vol. 
Vol.  L  4  145, 146,  321-324,  834,  365,  452,    tit.  Forgery. 

522, 627, 638,  691, 810,  837,  980,  and  seo-       *  Tomlins'  Law  Diet  tit.  Coin ;  referring 

to  Tonnes  de  Ley. 
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the  value  thereof,  and  of  foreign  coin,"  and  "  to  provide  for  the 
punishment  of  counterfeiting  the  securities  and  current  coin  of 
the  United  States." *  No  State  shall  "  coin  money,"  or  "  make 
anything  but  gold  and  silver  coin  a  tender  in  payment  of  debts."  * 

§  263  [228].  But  according  to  the  doctrine  laid  down  in  the 
previous  volume,  concerning  the  common  law  as  a  national  sys- 
tem* there  can  be  no  common-law  offence,  against  th^  United 
States,8  relating  to  its  coin.  Congress  has,  therefore,  made  the 
following  provisions :  — 

§  264  [229].  "  If  any  person  or  persons  shall  falsely  make, 
forge,  or  counterfeit,  or  cause  or  procure  to  be  falsely  made, 
forged,  or  counterfeited,  or  willingly  aid  or  assist  in  falsely  mak- 
ing, forging,  or  counterfeiting  any  coin,  in  the  resemblance  or 
similitude  of  the  gold  or  silver  coin  which  has  been,  or  hereafter 
may  be,  coined  at  the  mint  of  the  United  States ;  or  in  the  resem- 
blance or  similitude  of  any  foreign  gold  or  silver  coin  which  by 
law  now  is,  ox  hereafter  may  be  made,  current  in  the  United 
States ;  or  shall  pass,  utter,  publish,  or  sell,  or  attempt  to  pass, 
utter,  publish,  or  sell,  or  bring  into  the  United  States  from  any 
foreign  place,  with  intent  to  pass,  utter,  publish,  or  sell,  as  true, 
any  such  false,  forged,  or  counterfeited  coin,  knowing  the  same  to  be 
false,  forged,  or  counterfeited,  with  intent  to  defraud  any  body 
politic  or  corporate  or  any  other  person  or  persons  whatsoever ; 
every  person  so  offending  shall  be  deemed  guilty  of  felony,  and 
shall  on  conviction  thereof  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  and  by  imprisonment  and  confinement  to  hard 
labor  not  exceeding  ten  years,  according  to  the  aggravation  of  the 
offence.4 

§  265  [230] .  "  If  any  person  or  persons  shall  falsely  make, 
forge,  or  counterfeit,  or  cause  or  procure  to  be  falsely  made, 
forged,  or  counterfeited,  or  willingly  aid  or  assist  in  falsely  mak- 
ing, forging,  or  counterfeiting  any  coin  in  the  resemblance  or 
similitude  of  any  copper  coin  which  has  been  or  hereafter  may  be 
coined  at  the  mint  of  the  United  States  ;  or  shall  pass,  utter,  pub- 
lish, or  sell,  or  attempt  to  pass,  utter,  publish,  or  sell,  or  bring 
into  the  United  States  from  any  foreign  place  with  intent  to  pass, 

1  Const  U.  8.  art.  1,  §  8.  the  whole  of  this  act.    And  tee  and  com- 

*  Const.  U.  S.  art  1,  $  10.  pare  this  with  Act  of  April  21, 1806,  c.  49, 
8  Vol.  I.  §  156  et  scq.  \  1,  2,  S  U.  S.  Stats,  at  Large,  404.    And 

*  Act  of  March  3, 1825,  c.  65,  t  20,  4  see  United  States  v.  Gardner,  10  Pet.  618; 
U.  S.  Stats,  at  Large,  121.    Consult,  also,    United  States  v.  King,  5  McLean,  208. 
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utter,  publish,  or  sell,  as  true,  any  such  false,  forged,  or  counter- 
feited coin,  with  intent  to  defraud  any  body  politic  or  corporate  or 
any  other  person  or  persons  whatsoever ;  every  person  so  offending 
shall  be  deemed  guilty  of  felony,  and  shall  on  conviction  thereof 
be  punished  by  fine  not  exceeding  one  thousand  dollars,  and  by 
imprisonment  and  confinement  to  hard  labor  not  exceeding  three 
years.1  * 

§  266  [231] .  u  If  any  of  the  gold  or  silver  coins  which  shall 
be  struck  or  coined  at  the  mint  of  the  United  States  shall  be  de- 
based or  made  worse  as  to  the  proportion  of  fine  gold  or  fine  silver 
therein  contained,  or  shall  be  of  less  weight  or  value  than  the 
same  ought  to  be,  pursuant  to  the  several  acts  relative  thereto, 
through  the  default  or  with  the  connivance  of  any  of  the  officers 
or  persons  who  shall  be  employed  at  the  said  mint,  for  the  purpose 
of  profit  or  gain,  or  otherwise,  with  a  fraudulent  intent ;  and,  if 
any  of  the  said  officers  or  persons  shall  embezzle  any  of  the  metals 
which  shall  at  any  time  be  committed  to  their  charge  for  the  pur- 
pose of  being  coined,  or  any  of  the  coins  which  shall  be  struck  or 
coined  at  the  said  mint ;  every  such  officer  or  person  who  shall 
commit  any  or  either  of  the  said  offences  shall  be  deemed  guilty 
of  felony,  and  shall  be  sentenced  to  imprisonment  and  hard  labor 
for  a  term  not  less  than  one  year  nor  more  than  ten  years,  and 
shall  be  fined  in  a  sum  not  exceeding  ten  thousand  dollars."  s 

§  267  [232] .  "  If  any  person  shall  fraudulently  and  for  gain's 
sake,  by  any  art,  way,  or  means  whatsoever,  impair,  diminish, 
falsify,  scale,  or  lighten  the  gold  or  silver  coins  which  have  been 
or  which  shall  hereafter  be  coined  at  the  mint  of  the  United 
States,  or  any  foreign  gold  or  silver  coins  which  are  by  law  made 
current,  or  are  in  actual  use  and  circulation  as  money  within  the 
United  States ;  every  person  so  offending  shall  be  deemed  guilty 
of  a  high  misdemeanor,  and  shall  be  imprisoned,  not  exceeding 
two  years,  and  fined,  not  exceeding  two  thousand  dollars."  * 

§  268  [283].  The  reader  has  observed,  that,  while  the  express 
words  of  the  constitution  only  empower  Congress  M  to  provide  for 
the  punishment  of  counterfeiting"  &c,  yet  the  statutes  include 
also  the  importation  into  this  country  from  abroad  of  counterfeit 

*  Act  of  March  3,  1825,  c.  65,  \  21,  4    And  see  United  States  v.  Gardner,  10  Pet. 
U.  8.  Stats,  at  Large,  421.    And  see  and    618. 
compare  this  with  Act  of  April  21,  1806,        ■•lb.  $  24. 

e.  49,  4  I,  2,  2  U.  S.  Stats,  at  Large,  404.        »  Act  of  April  21,  1806,  c  49,  *  8,  2 

U.  S.  Stats,  at  Large,  405. 
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coin,  and  the  uttering  of  such  coin  here.  This  branch  of  our 
statute  law  has  been  held  to  be  constitutional ;  because,  in  the 
language  of  Daniel,  J.,  "  the  power  to  coin  money  being  given  to 
Congress,  founded  on  public  necessity,  it  mast  carry  with  it  the 
correlative  power  of  protecting  the  creature  and  object  of  that 
power." l 

§  269  [234] .  English  law  of  the  coin.  In  England,  the .  coin- 
ing of  money,  the  legitimation  of  foreign  coin,  the  giving  of  value 
to  coin  foreign  and  domestic,  and  the  crying  down  of  coin  in  cir- 
culation, so  as  to  prevent  its  being  longer  current,  are  branches  of 
the  ancient  prerogative  of  the  crown.  "  And  this  prerogative  has 
been  considered,"  says  Gabbett,  "  to  extend,  not  only  to  the  en- 
hancing of  the  coin  in  respect  of  its  intrinsic  value  or  denomina- 
tion, but  to  the  debasing  of  it  in  regard  to  its  intrinsic  value  or 
measure  of  alloy.  Great  doubts  have,  however,  been  entertained, 
whether,  by  force  of  the  several  statutes  which  settle  the  standard 
of  the  gold  and  silver  coin  of  the  realm,  the  king  is  not  in  effect 
restrained  from  altering  it,  or  increasing  the  alloy ;  and  such  an 
exercise  of  the  prerogative  is  not  any  longer  to  be  apprehended, 
for,  as  Lord  Hale  observes,  it  would  be  a  dishonor  to  the  nation  to 
put  in  practice  this  prerogative  of  imbasing  or  debasing  the  coin, 
and  not  safe  to  be  attempted  without  the  assent  of  parliament."  3 
Anciently  the  coin  of  the  realm  was  only  of  gold  and  silver, 
alloyed  with  a  certain  proportion  of  copper,  constituting  thus  what 
is  called  sterling,  or  its  legal  standard ;  but  in  1672 3  a  copper  coin 
was  added. 

§  270  [285].  From  this  relation  of  the  crown  to  the  coin,  the 
doctrine  of  the  English  courts  became  established  from  the  earliest 
times,  that  the  counterfeiting  of  the  king's  coin  was  treason ;  * 
though  the  counterfeiting  of  foreign  money,  made  current  by  his 
proclamation,  was  punishable  merely  as  a  misdemeanor.6  But 
Stat.  1  Mary,  sess.  2,  c.  6,  made  the  latter  treason  likewise.6 

§  271  [236],  The  common  law  of  the  States.  At  the  period 
when  our  forefathers  brought  to  this  country  so  much  of  the  Eng- 
lish law,  common  and  statutory,  as  was  applicable  to  our  situation 

1  United  States  v.  Marigold.  9  How.  •  1  Hale  P.  C.  195. 

U.  S.  560,  567.  *  See  1  Hale  P.  C.  192,  215,  219;  Case 

*  1  Gab.  Crim.  Law,  219.    And  for  a  of  Mixed  Money,  2  Howell  St.  Tr.  113, 
great  deal  of  interesting  matter  concerning  116 ;  Case  of  Mines,  Plow.  310,  316. 
the  coin,  see  1   Hale  P.  C.  188  et  seq. ;  *  1  Hale  P.  C.  210;  Hammond  on  Coin- 
Case  of  Mixed  Money,  2  Howell  St.  Tr.  ing,  pari.  ed.  3,  pi.  3. 
113.  •  1  Hale  P.  C.  192,  210,  215,  216. 
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and  circumstances,  these  and  kindred  offences  were  statutory 
treasons  in  oar  father-land.1  With  us  they  cannot,  for  reasons 
already  explained,3  be  of  a  grade  higher  than  felony ;  even  if, 
since  the  adoption  of  the  United  States  Constitution,  they  are 
common-law  offences  in  the  States.  Waiving  the  question,  then, 
whether  in  the  States  they  have  ceased  to  be  indictable  at  the  com- 
mon law,  we  shall  proceed  on  the  assumption  that  they  have ; 
because,  if  they  have  not,  still  the  reader  will  find  them  suffi- 
ciently treated  of  in  the  older  English  books  of  the  criminal  law. 
And  there  is  room  for  grave  doubts,  whether  the  effect  of  the 
United  States  Constitution  was  not  to  abrogate  entirely  this 
branch  of  the  local  unwritten  law  of  the  individual  State  sov- 
ereignties.8 

§  272  [237].  Same  considered  further,  and  power  of  the  States 
to  legislate.  Whether  the  States  have  power,  by  legislation,  to 
punish  any  offences  against  the  coin  of  the  United  States,  has  till 
recently  been  a  matter  of  doubt  But  at  length  it  is  settled,  that 
they  have ; * .  for,  as  the  citizen  awes  a  double  allegiance,  to  the 
government  of  his  own  State  and  to  the  General  Government,  the 
same  wrongful  act  may  be  in  its  nature  injurious  to  both.6  And 
it  should  be  borne  in  mind,  that  the  two  statutes  of  the  United 
States,  some  sections  of  which  have  been  already  quoted,6  for  the 
punishment  of  counterfeiting  the  coin,  and  the  like,  have,  at  the 
close  of  each,  the  following  provision :  "  Nothing  in  this  act  con- 
tained shall  be  construed  to  deprive  the  courts  of  the  individual 
States  of  jurisdiction,  under  the  laws  of  the  several  States,  over 
offences  made  punishable  by  this  act." 7  But  the  particular  act  of 
counterfeiting,  as  distinguished  from  the  cheat  effected  or  attempted 
on  the  public  or  individuals ;  that  is,  the  act  of  counterfeiting  in  the 
aspect  in  which  it  was  treason  in  England ;  is  evidently,  as  inti- 
mated in  the  last  section,  no  offence  against  the  sovereignty  of  an 
individual  State. 

§  273  [238] .  Yet  a  piece  of  counterfeit  coin  is  a  false  token ; 8 
therefore  the  fraudulent  passing  of  it  for  value,  knowing  it  to  be 
counterfeit,  is  an  indictable  cheat  at  the  common  law.9    And  to 

i  Vol.  I.  4  980 ;  1  Hale  P.  C.  188,  225.  T  Stats.  April  21, 1806,  c.  49,  4  4,  2  U.  S. 

*  Vol.  I.  4  144,  578,  910.  Stats,  at  Large,  405 ;  March  3,  1825,  c.  65, 

9  And  see  post,  4  388-390.  4  26,  4  lb.  122.    And  see  Vol.  I.  4  139  et 

4  Vol.  I.  4  145,  885.  sea. 

6  And  see  the  observations  of  Grier,  J.,  In  ■  See  ante,  4  147. 

Moore  *.  People,  14  How.  U.  8. 18,  20.  •  I  Hale  P.  C.  214. 
0  Ante,  4  264-267. 
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procure  base  coin,  with  the  intent  to  utter  it  as  good  ;l  or  tools 
for  making  such  coin,  with  the  intent  to  use  them;2  is  in  like 
manner  an  indictable  common-law  attempt  to  cheat.3  There  is  an 
English  case,  in  which  the  allegation  of  "  unlawfully  uttering  and 
tendering  in  payment  to  J.  H.  ten  counterfeit  halfpence,  knowing 
them  to  be  counterfeit,"  was  held  insufficient  to  sustain  a  conviction ; 
"  it  not  being,"  says  Mr.  East,  "  an  indictable  offence."  *  Yet  we 
shall  find  it  difficult  to  uphold  this  decision,  unless  on  the  ground 
that  copper  coins  are  tokens  too  small  to  be  noticed  by  the  criminal 
law,  according  to  a  doctrine  discussed  in  our  previous  volume.5 

§  274  [239].  Now  there  appears  no  reason  why  the  misde- 
meanors mentioned  in  the  last  section  should  not  be  deemed  such 
under  the  common  law  of  the  States.  Perhaps  also,  in  the  States, 
the  counterfeiting  of  the  coin  of  the  United  States  may  be  an 
indictable  common-law  attempt  to  cheat  the  people  of  the  State. 
But  upon  these  points  we  appear  to  be  destitute  of  judicial  decision. 
Probably  this  matter  is  regulated*  by  statutes  in  all  of  the  States ; 
making  every  offence  against  the  coin  indictable  as  well  under 
them  as  under  the  acts  of  Congress.6  That  this  should  be  so  was 
contemplated  by  Congress  in  the  acts  of  1806  and  1825,  from 
which  we  before  quoted ; 7  it  being  therein  provided,  as  already 
observed,8  that  nothing  in  them  be  construed  to  deprive  the  courts 
of  the  individual  States  of  jurisdiction,  under  the  laws  of  the  sev- 
eral States,  over  the  offences  therein  made  punishable. 

§  275  [240].  Plan  of  the  remaining  discussion.  Seeing  that  the 
laws  relating  to  the  coin  are  so  many  and  diverse,  we  can  profitably 
do  but  little  more,  in  discussing  this  subject,  than  simply  to  call 
the  reader's  attention  to  the  legal  meanings  of  various  words  and 
phrases.     In  the  former  volume  were  explained  .some  of  these ; 


1  Rex  v.  Fuller,  Buss,  ft  By.  308 ;  Beg.  •  It  was  assumed,  by  Grier,  J.,  in  Moore 

v.  Fulton,  Jebb,  48.  v.  People,  14  How.  U.  8.  18,  20,  that  * 

*  Bex  v.  Sutton,  1  East  P.  C.  172,  2  conviction  in  the  tribunals  of  one  of  these 
Stra.  1074,  Cos.  temp.  Hardw.  870.  And  sovereignties  will  be  no  bar  to  proceedings 
see  the  distinction  stated  VoL  I.  f  365.  in  the  other.    But  this  point  has  not  been 

a  Ante,  §  165.  adjudged ;  and  it  is  by  no  means  certain. 

*  Cirwan's  case,  1  East  P.  C.  182.  See  See  Vol.  I.  {  833-835. 
on  the  entire  matter  of  this  section,  Ham-  T  Ante,  {  264  et  seq. 
mond  on  Coining,  pari.  ed.  45  et  seq.  *  Ante,  {  270. 

6  Vol.  I.  $  399  et  seq.,  508  et  seq. 
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such  as  the  words  utter?  put  off?  pass?  tool?  ten  similar  pieces  of 
counterfeit  gold  or  silver  coin.6 

§  276  [241].  Counterfeit,  —  counterfeiting.  Lord  Hale  ob- 
serves, that "  money  consists  principally  of  three  parts :  1.  The 
material  whereof  it  is  made,  2.  The  denomination  or  extrinsic 
value,  3.  The  impression  or  stamp.9'6  This  view  will  help  us 
understand  what  is  a  counterfeiting  of  coin.  It  is  the  making  of 
false  or  spurious  coin,  to  imitate,  or,  as  the  phrase  commonly  is, 
in  the  similitude  of,  the  genuine.7 

§  277  [242].  In  this  definition  may  be  noticed,  first,  the  making. 
Unless  the  coin  is  so  far  finished  as  to  be  capable  of  being  used  for 
purposes  of  fraud,  it  is  not  made.8  But  there  need  be  no  uttering, 
for  the  offence  is  complete  when  the  coin  is  ready  to  be  uttered.0 
Secondly,  it  must  be  base  or  spurious,  —  a  point  which  needs  no 
illustration. 

§  278  [248].  Thirdly,  it  must  have  a  resemblance  to  the  orig- 
inal. Whether  it  possesses  this  requisite  is  a  question  of  fact  for 
the  jury ; 10  but  the  court  will  instruct  them,  that  the  appearance 
need  not  be  a  perfect  resemblance.  If  the  counterfeit  looks  like 
the  original,  so  much  that  it  might  deceive  a  person  using  ordi- 
nary caution,  —  the  doctrine  has  been  so  laid  down,  —  it  will 
suffice.11  "  Thus,"  says  Mr.  East,  "  a  counterfeiting,  with  some 
small  variation  in  the  inscription,  effigies,  or  arms,  done  probably 
with  intent  to  evade  the  law,  is  yet  within  it ;  and  so  is  the  coun- 
terfeiting in  a  different  metal,  if  in  appearance  it  be  made  to 

1  VoL  L  4  821 .  gold,  9  How.  U.  S.  660, 568,  observes : "  The 

8  VoL  L  S  322.    "  Uttered  and  put  off/'  term  counterfeit,  both  by  its  etymology  and 

Beg.  v.  Welch,   1  Eng.  L.  &  Eq.  588,  2  common  intendment,  signifies  the  falsifica- 

Deo.  C.  C.  78,  Temp.  &  If.  409,  Iff  Jar.  tion  of  a  false  image  or  representation." 

136.  •  Rex  t>.  Varley,   1  Leach,  4th  ed.  76, 

■  Vol.  L  $  323.    The  State  v.  Beeler,  2  W.  Bl.  682,  1  East  P.  C.  164.    Reg.  r. 

1  Brer.  482.  Bradford,  2  Crawf.  &  Dix  C.  C.  41.    And 

*  Vol.  I.  \  834;  Rex  v.  Lennard,  2  W.    see  ante,  $164.       * 
Bl.  807,  1  Leach,  4th  ed.  90, 1  East  P.  C.        9  1  East  P.  C.  165. 

170;  The  State  i>.  Bowman,  6  Vt.  594;       10  1  East  P.  C.  163;   Rex  v.  Welsh,  1 

Commonwealth  v.  Kent,  6  Met  221 ;  Rex  East  P.  C.  87, 164, 1  Leach,  4th  ed.  364. 
v.  Bell,  1  East  P.  C.  169.  "  United  States  v.  Morrow,  4  Wash. 

•  Vol.  I.  §245;  Brown  v.  Commonwealth,  C.  C.  733 ;  Rex  v.  Elliot,  1  Leach,  4th  ed. 
8  Mass.  59,  71.  And  see  Reg.  v.  Williams,  175, 179,  2  East  P.  C.  951 ;  Rex  v.  Varley, 
Car.  &  M.  259;  Commonwealth  v.  Griffin,  1  East  P.  C.  164, 1  Leach,  4th  ed.  76,  2 
21  Pick.  528 ;  Commonwealth  v.   Cone,  W.  Bl.  682 ;  Rasnick,  v.  Commonwealth, 

2  Mass.  132 ;  Commonwealth  v.  Whitmarsh,  2  Va.  Cas.  356.  And  see  Rex  v.  Collicott, 
4  Pick.  233 ;  Commonwealth  v.  Houghton,  Ross.  &  Ry.  212,  4  Taunt.  300,  2  Leach, 
8  Mass.  107.  4th  ed.   1048;  Rex  v.  Ridgeley,   1  East 

6  1  Hale  P.  C.  188.  P.  C.  171 ;  Commonwealth  v.  Kent,  6  Met 

7  Daniel,  J.,  in  United  States  v.  Mari-    221 ;  United  States  v.  Burns,  5  McLean,  23. 
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resemble  the  true  coin."  *  There  need  be  no  impression  on  the 
counterfeit ;  for  it  may  be  in  the  likeness  of  the  worn  coin.2 

§  279  [244].  Coloring.  This  word  is  found  in  the  English 
statute  of  8  &  9  Will.  3,  c.  26,  §  4.  And  it  has  been  held,  that 
preparing  blanks  with  such  materials  as,  when  rubbed  (before 
they  were  rubbed  they  looked  like  lead),  will  make  them  resemble 
the  real  coin,  is  a  coloring,  even  before  the  resemblance  has  been 
produced  by  the  friction.8  So,  bringing  to  the  surface  the  latent 
silver  in  a  blank  of  mixed  metal,  by  dipping  it  in  aquafortis  which 
corrodes  the  base  metal,  is  a  coloring  within  this  statute.4 

§  280  [245].  Milled  money.  Says  Mr.  East:6  "As  to  what 
shall  be  considered  as  milled  money  within  the  statute  of  William, 
James  Bunning  was  indicted  for  putting  off  to  J.  P.  nine  pieces 
of  false  and  counterfeit  milled  money  and  coin,  each  counterfeited 
to  the  likeness  of  a  piece  of  legal  and  current  milled  money  and 
silver  coin  of  the  realm,  called  a  shilling,  at  a  lower  rate  and 
value  than  the  same  did  by  the  denomination  import  and  were 
counterfeited  for,  i.  e.  at  so  much,  &c.  The  fact  of  knowingly 
putting  off  counterfeit  shillings  at  a  lower  value  than  according 
to  their  denomination  was  fully  proved ;  but  it  could  not  be 
proved  that  the  money  had  any  marks  of  milling  upon  it.  The 
prisoner  being  convicted,  the  objection  was  referred  to  the  judges, 
who  all  held  the  conviction  right.  Milled  money  is  so  called  to 
distinguish  it  from  hammered  money ;  and  all  the  money  now 
current  is  milled,  i.  e.  passed  through  a  mill  or  press  to  make  the 
plate,  out  of  which  it  is  cut,  of  a  proper  thickness ;  though  by  a 
vulgar  error  it  is  frequently  supposed  to  mean  the  marking  on  the 
edges,  which  is  properly  termed  graining.  The  judges,  therefore, 
thought  it  unnecessary  that  the  counterfeit  money  should  appear 
to  have  been  milled;  for,  considering  miUed-money  as  one  word 
(as  if  written  wit£  a  hyphen),  and  descriptive  of  the  money  now 

1  1  East  P.  C.  164.  carrence  of  act  with  intent  as  the  law  re- 

2  Rex  v.  Welsh,  I  East  P.  C.  87, 164,  quires  to  constitute  crime.  The  reader  will 
1  Leach,  4th  ed.  364 ;  Rex  v.  Wilson,  1  see  this  general  matter  unfolded,  in  several 
Leach,  4th  ed.  285.  The  doctrine  which  different  relations,  in  the  first  volume.  And 
demands,  that  the  counterfeit  coin  shall,  to  see  particularly,  Vol.  I.  §  364  et  seq.,  518  et 
render  the   counterfeiter   indictable,  bear  sea.,  668-680. 

some  resemblance  to  the  genuine,  seems  *  Rex  v.  Case,  1  East  P.  C.   165,    1 
not  to  be  of  a  nature  applicable  alone  in  Leach,  4th  ed.  154,  note, 
the  law  of  counterfeiting  and  forgery.    If  *  Rex  v.  Lavey,  1  East  P.  C.  166,  I 
what  is  done  for  the  purpose  of  accomplish-  Leach,  4th  ed.  153.    And  see  Rex  v.  Hav- 
ing any  fraud,  or  any  other  wrongful  end,  ris,  1  Leach,  4th  ed.  135. 
has  no  tendency,  either  apparent  or  real,  to  •  1  East  P.  C.  180. 
do  the  thing  meant,  there  is  no  such  con- 
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current,  if  the  counterfeit  resemble  the  money  which,  if  genuine, 
would  have  been  milled,  it  is  enough." 1 

§  281  [246].  Instrument  adapted  for  coining.  Under  the  Re- 
vised Statutes  of  Massachusetts,  c.  127,  §  18,  against  knowingly  2 
possessing  any  instrument  adapted  and  designed  for  making*  coun- 
terfeit coin,  with  the  intent  to  use  it,  or  permit  its  use,  for  this 
purpose,  one  is  punishable  for  so  having,  with  such  intent,  an 
instrument  to  make  one  side  only  of  the  coin.  "  Adapted  for 
coining,"  the  court  observed,  "  is  matter  of  description,  and  ap- 
plies to  any  instrument  which  may  be  used  in  the  formation  'of 
any  part  of  a  coin."8  The  like  may  be  said  of  a  "puncheon;" 
and,  in  England,  though  it  have  not  the  letters,  it  is  sufficiently 
described  in  an  indictment  as  a  puncheon  which  will  impress  the 
head  side  of  a  shilling.4 

§  282  [247] .  Coin  at  the  time  current.  Under  the  Missouri 
statute  concerning  crimes  and  punishments,  art.  4,  §  7,  against 
counterfeiting  "  any  gold  or  silver  coin  at  the  time  current  in  this 
State  by  law  or  usage,"  the  genuine  coin  must  be  current  when 
the  counterfeit  is  made ;  the  offence  not  being  committed  if  it  has 
gone  out  of  circulation  then.  But  under  §  21,  whereby  the  pass- 
ing of  such  counterfeit  coin  is  equally  criminal  with  the  counter- 
feiting, there,  is  no  need  the  genuine  should  be  current  at  the  time 
the  counterfeit  is  passed.0 

§  283  [248].  Coin  by  law  made  current,  Sfc.  The  supreme 
court  of  the  United  States  held,  in  1836,  that  a  Spanish  head 
pistareen  is  not  a  coin  made  current  by  law  in  the  United  States, 
within  the  act  of  Congress  of  1825 ;  and  consequently,  that  the 
counterfeiting  of  such  a  piece  of  money  is  not  punishable  under 
this  act.6 

§  284.  Lawful  money,  Sfc.  In  one  case  the  court  observed : 
It  has  been  objected  that  the  judgment "  should  have  been  ren- 
dered for  lawful  money  of  Virginia,  according  to  the  expression 
used  in  the  writing.  This  we  think,  in  substance,  has  been  done ; 
as  lawful  money  of  the  United  States  would  be  lawful  money 

i  Rex  v.  Banning,  1  East  P.  C.  180,  2  And  see  Vol.  I.  $  242;  Reg.  v.  Roberts, 

Leach,  4th  ed.  621  ;   Dorringtoh's  case,  Dean.  589. 

1  East  P.  C.  181 ;  Jacob's  case,  1  East  P.  *  Rex  v.  Ridgeley,  1  East  P.  C.  171, 

C.  181.  1  Leach,  4th  ed.  189.    See  Rex  v.  Foster, 

*  See  Saseer  v.  The  State,  IS  Ohio,  453,  7  Car.  &  P.  495. 

488,  4S4.  *  The  State  v.  Shoemaker,  7  Misso.  177, 

8  Commonwealth  r.  Kent,  6  Met.  221.  182. 

6  United  States  v.  Gardner,  10  Pet.  618. 
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oT  Virginia,  or  any  other  State  or  territory."1  And  especially 
must  this  be  so  with  respect  to  the  coin ;  since,  by  the  constitu- 
tion of  the  United  States,  no  State  can  coin  money.3 

§  285  [248  a] .  Coin  current  by  usage.  The  Massachusetts 
court  has  held,  that,  within  a  statute  of  the  Commonwealth 
against  counterfeiting  "  gold  coin  current  by  law  or  usage  within 
this  State,"  a  "  California  five-dollar  gold  piece,"  as  it  was  called, 
is  not  embraced ;  because  this  coin  was  manufactured  in  one  of 
the  States  contrary  to  the  constitution  of  the  United  States ;  and, 
"  if  proved  to  be  in  circulation,"  said  the  judge,  "  it  could  never 
be  denominated  a  coin  '  current  by  usage,'  for  no  usage  can  be  set 
up  in  direct  violation  of  a  law  forbidding  it."  8 

Concluding  Points. 

§  286  [249] .  The  practitioner  should  bear  in  mind  the  distinc- 
tion between  felony  and  misdemeanor,  as  explained  in  the  preced- 
ing volume,  and  the  collateral  consequences  of  this  distinction. 
In  reading  the  present  chapter  he  has  observed,  that  the  offences 
created  by  the  acts  of  Congress,  before  quoted,  are  therein  de- 
clared to  be  felony.4  How  the  crime  against  his  own  State  laws  is 
in  thi6  respect,  he  will  consider ;  but,  if  views  before  mentioned  6 
be  correct,  there  can  be  no  common  law  in  his  State  making  it 
more  than  a  misdemeanor.  Wherever,  therefore,  in  the  United 
States  this  offence  is  felony,  it  is  such  only  by  force  of  some 
statute.6  In  England,  the  uttering  of  counterfeit  coin  is  misde- 
meanor ; 7  differing  herein  from  counterfeiting  itself,  which  is  now 
a  felony.8  But  until  lately  the  English  courts,  overlooking  this 
distinction,  have  adjudicated  cases  of  uttering  as  though  the 

1  Cocke  v.  Kendall,  Hemp.  236,  238.  technical  law  term,  which,  without  this 

8  Ante,  S  2^2.  statute,  in  some  respects  would  be  indefi- 

■  Commonwealth  v.  Bond,  1  Gray,  564.  nite  and  vague."    Therefore,  though  an- 

*  Ante,  4  264-266.    But  otherwise  of  other  statute  made  the  offence  of  uttering 

the  offence  mentioned  at  4  267.  counterfeit  coin  punishable  in  the  State 

6  Ante,  4  271  et  seq.  prison,  the  court  decided,  that,  inasmuch 

6  In  Wisconsin  a  statute  provided,  that  as  it  was  only  a  misdemeanor  at  the  com* 

"  the  term  felony,  when  used  m  any  statute,  mon  law,  it  remained  such  notwithstanding 

shall  be  construed  to  mean  an  offence  for  the  concurrent  operation  of  these  two  stat- 

which  the  offender,  on  conviction,  shall  be  utes.    Wilson  v.  The  State,  1  Wis.  184, 

liable  by  law  to  be  punished  by  death,  or  188, 194.    See  Miller  v.  People,  2  Scam, 

by  imprisonment  in  a  State  prison,"  and  233.     On  this  general  question,  consult 

the  court,  in  construing  this  provision,  laid  Vol.  L  $  176,  178,  192,  584. 

down  the  proposition,  that  it  "  does  not  7  Beg.  v.  Greenwood,  2  Deo.  C.  C.  453, 

necessarily  make  an  offence  a  felony,  which  9  Eng.  L.  &  Eq.  535. 

before  the  statute  was  a  mere  misdemeanor,  *  vol,  I.  4  930. 
but  that  it  affords  a  definite  meaning  for  a 
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offence  were  a  felony,  applying  to  it  the  law  of  principal  ancl 
accessory,  and  the  like.1 

§  287  [250].  To  the  casual  reader  the  present  chapter  may 
seem  less  complete  than  other  parts  of  the  volume.  But  if  he 
will  place  before  him,  first,  the  statutes  of  his  own  State,  then  the 
pages  of  this  chapter,  lastly  those  of  the  corresponding  chapter  on 
Forgery,2  he  will  see  about  all  the  light  on  this  subject  derivable 
from  books  other  than  full  reports.  There  are  many  points  not 
mentioned  in  these  pages  simply  because  they  have  not  become 
matter  of  adjudication. 

1  Bee.   v.  Greenwood,  supra,  in  which  well  worthy  of  consideration."     And  see 

Parke,  13.,  said :  "  At  common  law  persons  Reg.  v.  GerriBh,  2  Bloody  &  R.  219 ;  Rex 

who,  in  felony,  would  have  been  accesso-  v.  Skerrit  2  Car.  &  F.  427 ;  Reg.  v.  Ban- 

ries  before  the  fact,  in  cases  of  misdemeanor  nen,  2  Moody,  309, 1  Car.  &  K.  295 ;  Rex 

were  treated  as  principals.    I  think,  there-  v.  Manners,  7  Car.  &  P.  SOI ;   United 

fore,  that  the  cases  of  Rex  v.  Else,  Ross.  States  v.  Morrow,  4  Wash.  C.  C.  733 ; 

&Ry.  142,  and  Reg.  v.  Page  and  Jones,  Rasnick  v.  Commonwealth,  2  Va.  Cas. 

1  Rnas.  Crimes,  82,  9  Car.  £  P.  761,  were  856;  The  State  v.  Stntson,  Kirby,  52. 

wrongly  decided,  and  the  comments  on  *  See  post,  tit.  Forgery, 
those  decisions  in  1  Rnss.  Crimes,  82,  are 


DEAD  BODIES.   See  tit.  Sepultubb. 

DEBAUCHERY.    See  tit.  Adultery  and  the  like  ;    Rape  aht>  the  like  ; 

Sodomy.    Also,  tit.  Nuisance,  in  Vol.  L  f  1029  et  seq. 
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CHAPTER    XX. 

DESTROYING  VESSELS    TO    DEFRAUD    UNDERWRITERS,    AND 

THE    LIKE. 

§  288.  Although  it  is  not  the  plan  of  these  volumes  to  detain 
the  reader  with  mere  statutory  provisions,  whether  of  the  States 
or  of  the  United  States,  when  such  provisions  have  not  been 
•made  the. subject  of  a  series  of  judicial  determinations,  since  the 
statutes  are  more  conveniently  and  accurately  consulted  in  the 
collections  which  every  reader  is  presumed  to  have  by  him,  than 
in  a  book  of  this  sort ;  yet,  for  various  purposes,  it  seems  desirable 
here  to  ask  attention  to  some  enactments  which  have  not  been 
very  much  illumined  by  decision. 

§  289.  The  act  of  Congress  of  March  26,  1804,1  provides, 
among  other  things,  §  1,  "  That,  any  person,  not  being  an  owner, 
who  shall,  on  the  high  seas,  wilfully  and  corrnptly  cast  away, 
burn,  or  otherwise  destroy  any  ship  or  other  vessel  unto  which  he 
belongeth,  being  the  property  of  any  citizea  or  citizens  of  the  United 
States,  or  procure  the  same  to  be  dond,  being  thereof  lawfully 
convicted,  shall  suffer  death.  §  2.  That,  if  any  person  shall,  on 
the  high  seas,  wilfully  and  corruptly  cast  away,  biirn,  or  otherwise 
destroy  any  ship  or  vessel  of  which  he  is  owner,  in  part  or  in 
whole,  or  in  anywise  direct  or  procure  the  same  to  be  done,  with 
intent  or  design  to  prejudice  any  person  or  persons  that  hath 
underwritten,  or  shall  underwrite,  any  policy  or  policies  of  insur- 
ance thereon,  or  (if)  a  any  merchant  or  merchants  that  shall  load 
goods  thereon,  or  (of)a  any  other  owner  or  owners  of  such  ship 
or  vessel,  the  person  or  persons  offending  therein,  being  thereof 
lawfully  convicted,  shall  be  deemed  and  adjudged  guilty  of  fel- 
ony,  and  shall  suffer  death." 

§  290.  The  act  of  Congress  of  March  3, 1825,  §  23,8  provides, 
"  That,  if  any  person  or  persons  shall,  on  the  high  seas,  or  within 
the  United  States,  wilfully  and  corruptly  conspire,  combine,  and 

1  2  Stats,  at  Large,  290.  in  the  original  act,  as  to  which  see  post, 

2  The  words  here  pat  in  parentheses  are    $  291. 

'  4  Stats,  at  Large,  122. 
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confederate  with  any  other  person  or  persons,  such  other  person 
or  persons  being  either  within  or  without  the  United  States,  to 
cast  away,  burn,  or  otherwise  destroy  any  ship  or  vessel,  or  to 
procure  the  same  to  be  done,  with  intent  to  injure  any  person  or 
body  politic  that  hath  underwritten,  or  shall  thereafterwards 
underwrite,  any  policy  6f  insurance  thereon,  or  on  goods  on  board 
thereof,  or  with  intent  to  injure  any  person  or  body  politic  that 
hath  lent  or  advanced,  or  thereafter  shall  lend  or  advance,  any 
money  on  such  vessel,  on  bottomry  or  respondentia,  or  shall, 
within  the  United  States,  build  or  fit  out,  or  aid  in  building  or 
fitting  out,  any  ship  or  vessel,  with  intent  that  the  same  shall  be 
cast  away,  burnt,  or  destroyed,  for  the  purpose  or  with  the  design 
aforesaid,  every  person  so  offending  shall,  on  conviction  thereof, 
be  deemed  guilty  of  felony,  and  shall  be  punished  by  fine  not 
exceeding  ten  thousand  dollars,  and  by  imprisonment  and  confine- 
ment to  hard  labor  not  exceeding  ten  years." 

§  291.  The  reader,  by  consulting  the  Index,  will  find  explained, 
in  various  parts  of  these  volumes,  the  meanings  of  most  of  the 
technical  words  contained  in  the  foregoing  statutes.  And,  if  he 
turns  to  East's  Pleas  of  the  Crown,  he  will  see  collected  there  the 
statutes  of  the  mother  country,  both  the  older  and  more  modern, 
upon  which,  as  a  basis,  these  American  provisions  were  drawn.1 
He  will  thus  be  satisfied  that  the  two  words ."  if"  and  "  of,"  which, 
in  the  transcript  given  in  the  section  before  the  last,  are  printed  in 
parentheses,  were  inserted  accidentally  by  the  draftsman  or  en- 
grosser ;  and,  if  they  were  rejected,  the  rejection  would  leave  the 
sense  as  it  was  undoubtedly  intended ;  so  that,  if  a  part-owner, 
for  instance,  should  destroy  a  vessel  to  prejudice  the  persons 
whose  goods  were  on  board,  or  another  part-owner,  he  would  be 
within  the  terms  of  the  statute  as  it  was  meant.  But  whether  a 
court  would  be  justified  in  rejecting  these  words  in  the  construc- 
tion is  a  question  more  doubtful ;  yet,  probably,  it  would  not  be.2 
It  has  been  ruled,  that  it  is  no  offence  within  this  statute  for  the 
owner  to  destroy  his  vessel  to  the  prejudice  of  the  underwriters  on 
the  cargo ;  but  this  point  does  not  settle  the  one  just  presented.8 

1  2  East  P.  C.  1095  et  seq.  the  ship,  it  is  not  within  that  branch  of  the 

9  Yet  aee  Roberta*.  The  State,  2  Head,  statute  relating  to  the  prejudice  of  under- 

501.  writers ;  for  the  words  are '  to  the  prejudice 

9  United  States  v.  Johns,  1  Wash.  C.  C.  of  any  person  that  shall  underwrite  any 

363,  4  Dall.  412.    So,  «pon  the  English  policy  of  insurance  thereon/  ships  only  being 

statutes,  Mr.  East  observes:  "If  the  in-  before  mentioned;  and  penal  statutes  are  to 

sorance  be  only  on  the  cargo,  and  not  on  be  construed  strictly."    2  East  P.  C.  1098. 
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§  292.  Destroy.  It  has  already  been  said,1  that  the  word 
"destroy,"  in  these  statutes, is  substantially  equivalent  to  cast 
away,  not  requiring  a  total  disruption  of  the  parts,  but  only  an  un- 
fitting of  the  vessel,  beyond  recovery  by  ordinary  means,  for  future 
service.  Therefore,  when  holes  were  bored  in  the  bottom  of  a  ves- 
sel, and  she  filled  and  was  abandoned,  but  was  afterward  found 
and  pumped  out  by  persons  attached  to  another  vessel  falling  in 
with  her,  thus  filled,  at  sea ;  and,  by  this  other  vessel,  was  towed 
into  port ;  she  was  held  to  be  destroyed  within  the  meaning  of  the 
statute.2  Mr.  East  says :  "  Upon  the  construction  of  the  acts  of 
the  4  &  11  Geo.  1.  it  has  been  ruled,  that,  if  the  ship  be  only 
run  aground  or  stranded  upon  a  rock,  and  be  afterwards  got  off  in 
a  condition  to  be  capable  of  being  easily  refitted,  6he  cannot  be 
said  to  be  '  cast  away  or  destroyed ' ;  and,  therefore,  is  not  within 
either  of  these  statutes."  8 

§  293.  To  the  prejudice  of  underwriters.  A  corporation,  un- 
derwriting, is,  within  the  meaning  of  the  statute,  a  "  person." 
And,  upon  the  trial  of  an  indictment, the  act  of  incorporation  being 
proved,  it  is  only  further  necessary  to  show,  that  the  company  was 
de  facto  organized,  and  conducting  as  a  corporation,  and  persons 
usually  doing  business  as  its  officers  signed  the  policy.  It  was  also 
observed :  "  The  law  punishes  the  act  when  done  with  an  intent 
to  prejudice ;  it  does  not  require  that  there  should  be  an  actual 
prejudice.  The  prejudice  intended  is  to  be  to  a  person  who  has 
underwritten,  or  who  shall  underwrite,  a  policy  thereon,  which, 
for  aught  the  prisoner  knows,  is  valid ;  and  doe*  not  prescribe 
that  the  policy  should  be  valid,  so  that  a  recovery  could  be  had 
thereon.  It  points  to  the  intended  prejudice  of  an  underwriter  de 
facto.99  * 

§  294.  The  conspiracy.  The  act  of  March  8,  1825,'  making 
punishable  the  conspiracy  to  destroy  the  vessel,  was  intended  to 
protect  our  internal  commerce  on  rivers  and  lakes,  as  well  as  our 
foreign  commerce  on  the  high  seas,  and  it  is  to  be  so  construed ; 
and,  as  such,  it  does  not  exceed  the  constitutional  power  of  Con- 
gress.6 

l  Vol.  L  4  254.  *  Ante  4  290. 

*  United  States  v.  Johns.  1  Wash.  C.  C.  6  United  States  v.  Cole,  5  McLean,  513 ; 
363,  4  Dall.  412.  And  see  United  States  in  which  case,  also,  various  other  points 
v.  Vanranst,  3  Wash.  C.  C.  146.  under  this  statute  are  discussed. 

9  De  Londo's  case,  2  East  P.  C.  1098. 

*  United  States  p.  Amedy,  11  Wheat. 
392, 410,  opinion  by  Story,  J. 

[164] 


CHAP.  XX]  DESTROYING  VESSELS*  §  295 

§  295.  Although  the  before-mentioned  acts  of  Congress  do  not 
contain  any  prohibition  of  State  legislation,  it  is  sufficiently  plain, 
from  principles  already  mentioned  in  these  volumes,1  that  it  is  not 
competent  for  the  States  to  punish  offences  of  this  sort,  committed 
beyond  the  limits  of  their  territorial  jurisdiction.  For  illustration : 
The  Massachusetts  statute  provides,  that "  whoever  wilfully  casts 
away,  burns,  sinks,  or  otherwise  destroys  a  ship  or  vessel,  with 
intent  to  injure  or  defraud  any  owner  of  such  ship  or  vessel,  or 
the  owner  of  any  property  laden  on  board  the  same,  or  an  insurer 
of  such  ship,  vessel,  or  property,  or  of  any  part  thereof,  shall  be 
punished,"  Ac8  But  though  the  writer  is  not  able  to  refer  to  any 
decision  on  the  point,  plainly  the  courts  would  not  construe  this 
statute  to  apply  to  acts  committed  beyond  the  territorial  limits  of 
the  State  ;  and,  should  they  do  so,  the  construction  would  render 
the  statute  so  far  unconstitutional.8 

1  VoL  I.  4  113  et  aeq.,  150.  and  punishing  illegal  voting  there,  is  deem- 

1  Mass.  Gen.  Stats,  c.  161,  {  76*  ed  not  in  violation  of  the  United  States 

•  See  post  tit.  Election  Frauds  and  Ob*  constitution.    In  that  case,  the  wrongful 

structions ;   where  a  statute   authorizing  act  takes  effect  in  the  State ;  in  this  case,  it 

voting  oat  of  the  State  for  State  officers,  does  not. 


DISORDERLY  HOUSE.    See  Vol.  I.  *  1046  et  seq. 
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CHAPTER    XXI. 

DISTURBING  MEETINGS. 

§  296  [260].  In  the  first  volume,  we  saw  on  what  principles 
the  disturbance  of  public  meetings  is  indictable  at  -the  common 
law.1  It  remains  for  us  to  say,  that  there  are  many  statutes  in 
the  United  States  intended  to  protect  the  rights  of  citizens  in  this 
regard,  but  that  they  have  received  little  judicial  elucidation. 

§  297  [261].  A  statute  of  Massachusetts  having  provided,  that 
"  every  person  who  shall  wilfully  interrupt  or  disturb  any  school 
or  other  assembly  of  people,  met  for  a  lawful  purpose,  within  the 
place  of  such  meeting,  or  out  of  it,  shall  be  punished  "  in  a  man- 
ner mentioned,2  the  court  refused  to  restrict  its  interpretation  to 
meetings  of  a  like  kind  with  schools,8  and  held  it  applicable  to  a 
public  meeting  for  the  discussion  of  temperance.4 

§  298  [262] .  The  Virginia  act  ordains  a  punishment,  if  "  any 
person  shall,  on  purpose,  maliciously  or  contemptuously  disquiet 
or  disturb  any  congregation  assembled  in  any  church,  meeting- 
house, or  other  place  of  religious  worship ; "  and  the  court  has 
held,  that  it  is  applicable,  not  only  to  disturbances  made  while  the 
religious  services  are  progressing,  but  made  also  while  the  congre- 
gation is  assembled  for  worship,  and  made  at  night,  on  a  Method- 
ist camp  ground,  after  the  services  are  over  for  the  day,  and  the 
worshippers  are  retired  to  rest6 

§  299  [262].  A  similar  enactAent  also  in  Tennessee,  namely, 
«  if  any  person  shall  interrupt  a  congregation  assembled  for  the 
purpose  of  worshipping  the  Deity,"  &c,  has  received  a  like  inter- 
pretation. It  is  violated  by  a  disturbance  at  any  time  before  the 
assembly  has  so  dispersed  as  to  be  no  longer  an  assembly.6  And 
in  a  subsequent  Tennessee  case  it  was  held,  that  the  disturbance 

1  VoL  I.  {  982.  5  Commonwealth  v.  Jennings,  8  Grat 

*  Mass.  Stat.  1849,  c.  59.  624. 

•  Vol.  I.  *  275.  «  Williams  *.  The  State,  3  Sneed,  313. 
4  Commonwealth  v.  Porter,  1  Gray,  476. 

And  see  post,  f  302. 
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was  within  the  statute  though  made  after  the  religious  services 
were  over,  while  the  church  authorities  were  together  for  the  trial 
of  a  member  of  the  church.  In  construing  statutes  of  this  sort, 
it  was  observed  by  Caruthers,  J.,  "  this  court  has  held,  that  their 
protection  would  extend  to  a  religious  assembly,  whether  large  or 
small,  which  might  be  engaged  in  public  worship,  or  duties  con- 
nected with  their  interests  as  a  church." 1 

§  300.  The  Indiana  statute  provides  a  punishment "  if  any  per- 
son shall  disturb  any  religious  society,  or  any  members  thereof, 
when  met  or  meeting  together  for  public  worship."'  And,  said 
Worden,  J.  :• "  The  point  of  time  when  they  should  be  considered 
as  being  met  together,  or  when  they  should  be  considered  as  hav- 
ing dispersed,  we  regard  as  a  question  of  fact,  or,  perhaps,  a 
mixed  question  of  law  and  fact,  rather  than  a  pure  question  of 
law."  Therefore  it  was  left  with  the  jury  to  determine,  whether, 
immediately  after  the  benediction  was  pronounced,  and  the  people 
had  passed  out  of  the  house  wherein  the  religious  exercises  had 
taken  place,  but  before  the  members  of  the  society  had  dispersed, 
they  were  "  met  together  for  public  worship,"  within  the  meaning 
of  the  statute.2  • 

§  301  [263].  In  Maine,  it  is  punishable  by  statute  wilfully  to 
disturb  or  interrupt  any  teacher  or  pupils,  in  any  school  kept  in 
"  any  school-house  or  other  place  of  instruction ; "  and  the  court 
has  decided,  that  one  may  be  guilty  under  this  enactment  who 
thus  interferes  with  a  private  school,  held  in  a  district  school- 
house,  for  instruction  in  the  art  of  writing.8 

§  302.  In  Connecticut,  a  statute  made  it  punishable  to  disturb 
persons  met  "for  the  promotion  of  any  moral  and  benevolent 
object ; "  and  the  court  held,  that  a  meeting  for  culture  and  im- 
provement in  sacred  and  church  music  was  not  within  the  provi- 
sions of  the  statute.  Another  statute  provided  a  punishment  for 
"  every  person  who  shall  at  any  time  wilfully  interrupt  or  disturb 
any  district  school,  or  any  public,  private,  or  select  school,  while 
the  same-  is  in  session."  And  it  was  held  to  be  essential  to  a  school 
within  this  statute,  that  there  should  be  a  teacher  as  well  as  pupils ; 
therefore  a  meeting  of  persons  to  sing  together  for  mutual  improve- 
ment in  the  art  of  singing,  but  without  any  teacher,  was  deemed 

1  Hollingsworth  v.  The  State,  5  Sneed,    See,  however,  ante,  {  299 ;  also,  The  State 
518,  520.  o.  Gager,  28  Conn.  232. 

8  The  State  v.  Snyder,  14  lad.  429, 436.       •  The  State  v.  Leighton,  35  Maine,  195. 
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not  a  "  school,"  such  as  the  statute  contemplates.  "  Indeed/9  said 
Sanford,  J.,  "the  term  'school'  alone,  according  to  American 
usage,  more  generally  denotes  the  collective  body  of  pupils  in  any 
{dace  of  instruction,  and  under  the  direction  and  discipline  of  one 
or  more  instructors." l 

§  303  [264}.  Allusion  was  in  our  previous  volume  made  to  the 
question  of  what  is  a  disturbance  of  a  public  meeting.2  On  this 
point,  Shaw,  G.  J.,  in  a  Massachusetts  case  which  arose  under  the 
statute  before  quoted,8  observed  as  follows :  "  What  6hall  consti- 
tute an  interruption  and  disturbance  of  a  public  meeting  or  as- 
sembly cannot  easily  be  brought  within  a  definition  applicable  to 
all  cases ;  it  must  depend  somewhat  on  the  nature  and  character 
of  each  particular  kind  of  meeting,  and  the  purposes  for  which  it 
is  held,  and  much  also  on  the  usage  and  practice  governing  such 
meetings.  As  the  law  has  not  defined  what  shall  be  deemed  an 
interruption  and  disturbance,  it  must  be  decided  as  a  question  of 
fact  in  each  particular  case ;  and,  although  it  may  not  be  easy  to 
define  it  beforehand,  there  is  commonly  no  great  difficulty  in 
ascertaining  what  is  a  wilful  disturbance  in  a  given  case.  It 
must  be  wilful  and  designed,  an  act  not  done  through  accident 
or  mistake."* 

1  The  State  v.  Gager,  28  Conn.  282.  a  right,  at  a  theatre,  to  make  inch  a  pro- 

*  Vol.  I.  §  982.  digious  noise  as  to  prevent  others  from 
9  Ante,  $  297.  hearing  what  is  going  forward  on  the  stage. 

*  Commonwealth  v.  Porter.  1  Gray,  476,  Theatres  are  not  absolute  necessaries  of 
480.  In  an  Irish  case,  Bushe,  C.  J.,  life ;  and  any  person  may  stay  away  who 
speaking  of  the  rights  of  an  audience  at  does  not  approve  of  the  manner  in  which 
a  theatre,  said,  they  were  well  defined,  and  they  are  managed.  .  .  .  The  audience  have 
were  as  follows :  "  They  [the  audience]  certainly  a  right  to  express  by  applause 
ma  very  down  a  play  or  other  performance,  or  hisses  the  sensations  which  naturally 
which  they  dislike,  or  they  may  hiss  or  present  themselves  at  the  moment;  and 
hoot  the  acton  who  depend:  upon  their  ap-  nobody  has  ever  hindered,  or  would  even 
probation,  or  their  caprice.  Even  that privi-  question,  the  exercise  of  that  right  Bat  if 
lege,  however,  is  confined  within  its  limits,  any  body  of  men  were  to  go  to  the  theatre 
They  must  not  break  the  peace,  or  act  in  with  the  settled  intention  of  hissing  an 
such  a  manner  as  has  a  tendency  to  excite  actor,  or  even  damning  a  piece,  there  can 
terror  or  disturbance.  Their  censure  or  be  no  doubt  that  such  a  deliberate  and  pre- 
approbation,  although  it  may  be  noiay,  concerted  scheme  would  amount  to  a  con- 
must  not  be  riotous.    That  censure  or  ap-  spiracy,  and  that  the  persons  concerned  in 

grobation  must  be  the  expression  of  the  it  might  be  brought  to  punishment.  If 
telings  of  the  moment;  for,  if  it  be  pre*  people  endeavor  to  effect  an  object  by  to- 
meditated  by  a  number  of  persons  conred-  mult  and  disorder,  they  are  guilty  of  a 
erated  beforehand  to  cry  down  even  a  per-  riot  It  is  not  necessary,  to  constitute  this 
formance  of  an  actor,  it  becomes  criminal,  crime,  that  personal  violence  should  have 
Such  are  the  limits  and  privileges  of  an  been  committed,  or  that  a  house  should 
audience,  even  as  to  acton  and  authors."  have  been  pulled  in  pieces."  Clifford  v. 
Bex  v.  Forbes,  1  Crawf.  &  Dix  C.  C.  157.  Brandon.  2  Camp.  358,  368,  369.  In  a 
In  another  case,  Sir  James  Mansfield,  C.  J.,  note  to  this  case,  p.  872,  the  reporter  says  : 
said  to  the  jury :  "  I  cannot  tell  upon  what  "  Macklin,  the  famous  comedian,  indicted 
grounds  many  people  conceive  tney  have  several  persons  for  a  conspiracy  to  rain 
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§  304.  Another  very  obvious  proposition  is,  that  what  is  allow- 
able in  one  kind  of  meeting,  or  under  one  set  of  circumstances 
and  for  one  object,  would  not  be  permissible,  under  all  circum- 
stances, in  every  other  sort  of  meeting.  For  example,  a  note  to 
the  last  section  shows,  that  an  audience  at  a  theatre  may  hiss  and 
applaud ;  but  plainly  an  audience  attending  solemn  religious  ser- 
vices could  not  be  permitted  this  freedom:  Yet  among  one  class  of 
religionists,  a  solemn  amen  would  be  permissible,  where,  among 
another  class,  it  would  not  be. 

him  in  his  profession.    They  were  tried  lordship's  direction ;  bat  the  prosecutor  de- 

before   Lord   Mansfield;    and,    it   being  clined  calling  upon  them  to  receive  the   • 

proved  that  they  had  entered  into  a  plan  judgment  of  the  court.    I  have  not  been 

to  hiss  him  as  often  as  he  appeared  on  the  able  to  find  any  authentic  account  of  the  . 

atage,  they  were  found  guilty  under  his  trial."    And  see  ante,  $  211. 

vol.  n.  15  [!69] 
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DRUNKENNESS. i 

§  305  [265].  We  have  already  seen,3  that  mere  intoxication  is 
not  indictable  at  the  common  law.  But  a  person  drunk  in  public 
may  be  deemed  a  sort  of  public  nuisance ;  and  so  the  legal  doc- 
trine seems  to  be,  that  one  going  about  as  a  common  drunkard 
commits  thereby  an  indictable  offence,  —  a  doctrine,  however,  nofr 
firmly  established.8  The  Tennessee  court  even  held,  that  a  single 
act  of  drunkenness,  public  and  notorious,  comes  within  the  prin- 
ciple ;  *  while  the  North  Carolina  court  decided,  that,  in  the  case 
of  a  mere  single  act,  there  must  also  be  some  annoyance  to  the 
public.6 

§  306  [266].  Also  it  has  been  held,  that  a  grand  juror  is  indict- 
able for  getting  drunk  when  on  duty,  thereby  "  disqualifying  him- 
self for  the  discharge  of  the  office  of  a  juror."  6  The  same  proposi- 
tion doubtless  applies  to  other  officers,  on  the  general  ground  of  a 
misbehavior  in  respect  of  their  office.7  And  in  Virginia  it  was 
adjudged,  that  drunkenness,  by  a  justice  of  the  peace,  while  in 
the  discharge  of  his  official  functions,  is  a  misbehavior  which  will 
furnish  cause  for  amercing  him,  and  removing  him  from  office.8 

§  307  [267] .  In  some  of  the  States  there  are  statutes  against 
being  a  common  drunkard,  or  habitual  drunkard.  What  is  such 
a  drunkard  is  a  question  which  cannot,  said  a  Pennsylvania  judge, 
be  determined  by  "any  fixed  rule."    He  added:  " Occasional 

1  For  the  doctrines  concerning  the  lia-  other  indictable  offence/'    And  this  stat- 

bility  of  persons   for   crimes   committed  ute  is  held  to  protect  the  person  in  the 

when  intoxicated,  see  Vol.  I.  $  488  et  seq.  single  instance,  though  his  drunkenness  is 

a  Vol.  I.  $  489.  public  and  notorious.    Hutchison  v.  The 

8  The  State  v.  Waller,  S  Murph.  229;  State,  5  Humph.  142.                 ' 

and  the  cases  cited  in  the  notes  next  follow-  *  The  State  v.  Deberry,  5  Ire.  871 ;  ft.  p. 

ing.  The  State  v.  Waller,  S  Murph.  229. 

*  Smith  v.  The  State,  I   Humph.  396.  '  Pennsylvania  v.  Keffer,  Addison,  290. 

But  a  statute  of  this  State  afterward  pro-  7  See  Vol.  I.  \  918  et  seq.' 

yided,  that  no  one  "  shall  be  subject  to  8  Commonwealth  v.  Alexander,  4  Hen. 

presentment  or  indictment  for  single  acts  &  M.  522, 1  Va.  Cas.  156 ;  Commonwealth, 

of  intoxication  or  drunkenness,  unless  he  v.  Mann,  I  Va.  Cas.  308. 
shall,  whilst  so  intoxicated,  commit  some 
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acts  of  drunkenness  do  not  make  an  habitual  drunkard." l  Per- 
haps the  doctrine  we  considered  under  the  title  of  Barratry2  may 
be  somewhat  applicable  here.  The  Massachusetts  statute  having 
provided  against  being  a  "  common  drunkard,"  the  court  held  in- 
sufficient an  allegation  against  a  defendant  charging  him  simply 
with  having  been  drunk,  by  the  voluntary  use  of  intoxicating 
liquor, "  on  divers  days  and  times,  not  less  than  three  $mes, 
within  six  months  last  past,"  whereby  (the  allegation  proceeded) 
he  became  a  "  common  drunkard ; "  because  the  facts  thus  stated 
are  not  in  law  an  adequate  foundation  for  the  conclusion.  ,  Three 
times  a  man  might  be  drunk  within  six  months  without  being  a 
common  drunkard.  And  Thomas,  J.,  delivering  the  opinion  of 
the  court,  added :  "  The  exact  degree  of  intemperance  which  con- 
stitutes a  drunkard,  it  may  not  be  easy  to  define.  But  speaking 
in  general  terms,  and  with  the  accuracy  of  which  the  matter  is 
susceptible,  he  is  a  drunkard  whose  habit  is  .to  get  drunk, '  whose 
ebriety  has  become  habitual.'  To  convict  a  man  of  the  offence  of 
being  a  common  drunkard,  it  is,  at  the  least,  necessary  to  show 
that  he  is  an  habitual  drunkard.  Indeed  the  terms '  drunkard ' 
and  4 habitual  drunkard'  mean  the  same  thing."8  It  is  not 
necessary,  to  constitute  a  common  drunkard  under  the  statute, 
that  the  inebriated  person  should  disturb  the  public ; 4  neither,  for 
a  person  to  be  guilty  of  "  the  crime  of  drunkenness,"  need  his  in- 
ebriation be  public,  but  it  is  sufficient  if  the  party  is  intoxicated  in 
another  person's  room  in  the  house  in  which  he  resides.6 

§  308  [267  a].  Moreover,  the  term  "  common  drunkard"  im- 
plies a  drunkenness  from  the  use  of  intoxicating  liquor;  an 
inebriety,  or  something  like  it,  produced  by  chloroform  *  or  opium,7 
does  not  come  within  the  meaning  of  the  term. 

§  309.  In  New  Hampshire  it  has  been  held,  under  the  statute 
providing  a  punishment  for  any  person  found  drunk  in  any  street, 
alley,  or  other  public  place,  that  those  only  are  within  its  provisions 
who  are  found  drunk,  in  one  of  these  enumerated  localities,  within 
the  compact  part  of  a  city  or  village ;  and  that  a  person,  so  found, 
on  a  common  highway  in  the  country,  does  not  violate  the  statute.8 

1  Ludwick  v.  Commonwealth,  6  Harris,    peace  a  constituent  part  of  the  offence,  nor 
Pa.  172.  does  it  distinguish  between  the  different 

3  Ante,  S  82.  effects  of  drunkenness." 

8  Commonwealth  v.  Whitney,  5  Gray,       *  Commonwealth  v.  Miller,  8  Gray,  484. 
85,  86.  •  Commonwealth  v.  Whitney,  11  Cush. 

4  Commonwealth  v.  Conley,  1  Allen,  6,    477. 

7.    Said  Chapman,  J.,  in  this  case :  "  The        *  i  Bishop  Mar.  &  Div.  \  818. 
statute  does  not  make  a  disturbance  of  the       *  The  State  v.  Stevens,  86  N.  H.  59. 
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DUELLING.^ 

§  310  [268].  Persons  who  deliberately  engage  in  a  duel,  con- 
ducted however  fairly  according  to  the  law  of  honor,  are  not 
protected  by  the  law  of  the  land ;  and,  when  the  one  kills  the  other, 
the  party  killing  is  guilty  of  murder.3  So  all  present,  giving 
countenance  and  encouragement  to  the  transaction,  such  as  seconds 
and  the  like,  are  in  the  same  condemnation.8 

§  311  [269].  The  meaning  of  the  word  duel  requires  no  ex- 
planation. In  South  Carolina,  under  a  statute  concerning  this 
subject,  the  court  has  decided,  that  any  agreement  to  fight  with 
loaded  pistols,  and  an  actual  fighting  in  pursuance  of  it,  are  a 
duel;  the  matter  not  depending  upon  when  the  agreement  was 
made,  but  upon  the  fact  of  the  agreement.4  While  this  statement 
of  what  is  a  duel  meets  the  case  on  the  circumstances  presented 
to  the  court,  a  full  definition  of  the  word  would  undoubtedly  be 
in  language  somewhat  broader. 

Challenges  and  other  Attempts.6 

■ 

§  312  [270].  At  common  law.  In  an  early  English  case  before 
the  court  of  Star-Chamber,  it  was  said  in  relation  to  duelling, 

1  For  matter  relating  to  this  title,  see  may  be  noted,  that,  where  the  principal  in 
Vol.  I.  $  10  and  note,  111, 602,  980.  And  deliberate  duelling  would  be  guilty  or  mar- 
see  post,  tit.  Homicide.  der,  so  will  his  second ;  and,  some  have 

8  Vol.  I.  i  10  and  note,  602 ;  Case  of  considered,  the  second  also  of  him  who 

Duels,  2  Howell  St.  Tr.  10S8, 1038 ;  Maw-  died,  because  the  fighting  was  upon  a  com- 

gridge's  case,  17  Howell  St.  Tr.  57,  66;  pact;  though  Lord  Hale  thinks  the  latter 

1  Hawk.  P.  C.  p.  96,  $  21.    Mr.  East  says:  opinion  too  severe;  but  he  says,  it  is  a 

"  Where  two  person!  deliberately  agree  to  .great  misdemeanor  even  in  him."    1  East 

fight,  and  meet  for  that  purpose,  and  one  is  P.  C.  242. 

killed ;  the  other  cannot  help  himself  by  *  Vol.  I.  $  430  et  seq.,  602 ;  Beg.  v. 

alleging,  that  he  was  first  stricken  by  the  Barronet,  Dears.   51  ;    1    Hawk.    P.   C. 

deceased,  or  that  he  had  often  declined  to  Curw.  Ed.  p.  97,  $  31 ;  Beg.  v.  Toung,  8 

meet  him,  and  was  urged  by  importunity,  Car.  &  P.  644 ;  Beg.  v.  Caddy,  1  Car.  & 

or  that  he  meant  not  to  kill  but  only  to  K.  210. 

disarm  his  adversary.    For*  since  he  de-  *  Harriott  t>.  The  State,  1  McMullan,  126. 

liberately  engaged  in  an  act  highly  culpable,  *  See  the  doctrine  of  attempt,  Vol.  L 

in  defiance  of  the  laws,  he  must  at  his  4  657  etseq.    See  also  Vol.  I.  $  111,  980, 
peril  abide  the  consequences.    And  here  it 
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"that,  by  the  ancient  law  of  the  land,  all  inceptions,  preparations, 
and  combinations  to  execute  unlawful  acts,  though  they  never  be 
performed,  .  .  .  ,  are  punishable  as  misdemeanors."  And  where 
one  of  the  defendants  had  sent  a  challenge,  which  was  declined) 
and  the  other  defendant  had  been  the  bearer  of  it,  both  were  con- 
victed for  the  crime.1  The  doctrine  is  therefore  settled,  in  Eng- 
land and  the  United  States,  that  all  acts  of  this  sort,  such  as 
sending  a  challenge  to  fight,2  writing  a  letter  to  provoke  a  chal- 
lenge,8 and  the  like,  are  indictable  misdemeanors.4  Blackstone 
puts  this  doctrine  upon  the  proposition,  that  such  acts  tend  to 
excite  breaches  of  the  public  peace  ;6  and  this  proposition  is  un- 
doubtedly just  and  sufficient  of  itself  to  support  the  doctrine. 
Bat  it  rests  equally  on  other  reasons;  namely,  those # which  are 
found  in  the  law  of  attempt,  as  explained  in  our  previous  volume ; 
and  those  which  are  embodied  in  the  law  of  conspiracy,  as  set 
forth  in  this  volume ;  and,  when  any  one  of  these  three  reasons 
upholds  an  indictment,  it  stands.  On  all  three  grounds,  parties 
who  fight  without  the  fatal  result  are  punishable.6 

|  313  [271].  Under  statutes.  Besides  this  common-law  doc- 
trine, we  have  in  force,  in  the  District  of  Columbia,  a  statute  of 
the  United  States  against  duelling,  against  sending,  receiving,  and 
carrying  challenges7  to  fight,  and  against  some  other  offences 
connected  therewith ;  whether  the  duel  is  to  be  fought  in  the 
District  or  elsewhere.8  And  there  are  similar  legislative  enact- 
ments in  many  or  all  of  the  States.9  Some  of  the  statutes  are 
broader  in  their  terms,  some  are  less  broad,  than  the  common 
law.    The  Alabama  act,  for  instance,  does  not  extend  to  the  case 

1  Case  of  Duels,  2  Howell  St.  Tr.  1033,  •  4  Bl.  Co+.*150.    And  see  The  State 
1046,  1047.  v.  Taylor,  3  Brev.  243,  1  Tread.  107 ;  1 

2  Bex  v.  Phillips,  6  East,  464 ;  Bex  v.  Boss.  Crimes,  Grea.  Ed.  297. 
Newdigate,  Comb.  10;  Beg.  v.  Langley,  *  Commonwealth  ».  Lambert,  9  Leigh, 
2  Ld.  Baym.  1029,  1031 ;   Smith  v.  The  603. 

State,  1  Stew.  506 ;  The  State  v.  Perkins,  7  The  bearer,  it  has  been  held,  must 

6  Blackf.  20 ;   The  State  v.  Farrier,   I  know  that  what  he  carries  is  a  challenge. 

Hawks,  487.  United  States  v.  Shackelford,  3   Cranch 

*  Bex  v.  Bice,  3  East,  581 ;  Bex  v.  Wil-  C.  C.  178. 

lianu,  2  Camp.   506  ;    Bex   v.  Phillips,  *  Act  of  Feb.  20,  !%39,  6    Stats,   at 

6  East,  464,  2  Smith,  550.  Large,  p.  318. 

*  Hawkins  says:  u It  is  a  very  high  9  The  South  Carolina  act  of  1812, 
offence  to  challenge  another,  either  by  word  against  sending  a  challenge,  embraces  the 
or  letter,  to  fight  a  duel,  or  to  be  the  men-  principals.  The  State  v.  Dupont,  2  Mc- 
senger  of  such  a  challenge,  or  even  barely  Cord,  834.  And  see  further  for  the  con- 
to  endeavor  to  provoke  another  to  send  a  struction  of  this  statute,  The  State  v.  Cun- . 
challenge,  or  to  fight ;  as  by  dispersing  ningham,  2  Speers,  246. 

letters  to  that  purpose,  full  of  reflections, 
and  insinuating  a  desire  to  fight,  Ac." 
1  Hawk.  P.  C.  Curw.  Ed.  p.  487,  S  8. 
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of  giving  a  challenge ;  and  the  court  seems  to  have  entertained 
the  opinion,  that  it  operates  as  a  constructive  repeal  of  the  com- 
mon law  on  this  point ; l  a  conclusion,  however,  which  is  repug- 
nant to  the  doctrines  of  statutory  interpretation  generally  applied 
elsewhere.2 

§  314  [272].  The  challenge.  It  is  immaterial,  both  under 
statutes  and  at  the  common  law,  whether  the  challenge  is  verbal 
or  written.8  For  the  erime  is  in  the  invitation  to  fight,  and  it  is 
complete  when  this  invitation  is  in  any  way  delivered.4  The  words 
also  in  which  it  is  given  are  unimportant :  if  they  are  intended 
for  a  challenge,  and  to  be  so  understood,  they  come  within  the 
law,  even  though,  to  common  apprehension,  their  signification  is 
less  broad,*  But  in  an  old  English  case,  the  words,  "  You  are  a 
scoundrel,  and  defrauded  the  king  of  his  duty ;  I  will  pick  you  to 
the  heart,  and  call  you  to  an  account,"  were  held,  under  the 
circumstances  presented  to  the  court,  not  to  be  sufficient  to 
authorize  an  information  for  challenging  to  a  duel ;  though  an 
information  was  granted  on  them  as  for  a  libel.6  If  the  duel  is 
to  take  place  in  another  country  or  State,  this  circumstance  makes 
no  difference.7 

§  315  [273].  The  punishment.  The  offences  now  under  con- 
sideration —  not  duelling,  where  death  follows,  but  challenging, 
and  the  like  —  being  misdemeanors  at  the  common  law,  the  obser- 
vations made  in  the  former  volume  concerning  the  punishment  of 
misdemeanor  are  applicable  here.8  A  statute  which  provides,  that 
the  offender  "  shall  be  incapable  of  holding  or  being  elected  to  any 
post  of  profit,  trust,  or  emolument,  civil  or  military,  within  this 
State,"  was  held  in  New  York  to  be  constitutional.9 

»  Smith  v.  The  State,  1  Stew.  506.  The  State,  4  Misso.  375.    And  see  The 

*  Vol.  I.  §  197-199.  State  v.  Farrier,  I  Hawks,  487. 

8  The  State  v.  Perkins,  6  Blackf.  20 ;  '  Rex  v.  Pownell,  W.  KeL  58. 

1  Hawk.  P.  C.  Curw.  Ed.  p.  487,  f  3.  *  The  State  v.  Farrier,  1  Hawks,  487  ; 

4  The  State  v.  Taylor,  1  Tread.  107.  The  State  v.  Taylor,  8  Brev.  243,  1  Tread. 

The  sending  of  a  letter  provoking  a  chal-  107  ;  Ivey  v.  The  State,  12  Ala.  276 ;  Vol. 

lenge  is  an  offence,  though  the  letter  never  I.  §  HI.    See  The  State  v.  Cunningham, 

reaches  its  place  of  destination.    Bex  v.  2  Speers,  246. 

Williams,  2  Camp.  506.  8  Vol.  I.  §  719-725. 

6  Commonwealth  v.  Pope,  3  Dana,  418;  •  Barker  v.  People,  3    Cow.   686,   SO 

Ivey  v.  The  State,  12  Ala.  276 ;  Gordon  v.  Johns.  457 ;  Vol.  I.  i  723. 


EAVESDROPPING.    See  Vol.  I.  *  1058, 1059. 
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CHAPTER   XXIV. 

ELECTION  FRAUDS  AND  OBSTRUCTIONS.  * 

§  316  [275].  The  subject  of  election  frauds  and  obstructions 
was  mentioned  in  the  previous  volume.2  It  needs  but  little  ex- 
planation here,  the  matter  being  regulated  to  a  great  extent  by 
statutes  in  the  several  States,  and  the  decisions  being  few.  We 
shall  in  this  chapter  merely  refer  to  some  points  determined  by 
the  courts,  under  the  legislative  enactments  of  the  States. 

§  817  [276]  •  Knowingly  voting  not  being  qualified.  The  stat- 
ute of  North  Carolina  provides  a  punishment,  "  if  any  person  shall 
hereafter  knowingly  and  fraudulently  vote  at  any  election,  who  by 
law  shall  not  be  entitled  to  vote  at  such  election."  And  the  court 
has  decided,  that,  where  one  takes  advice  from  a  person  not  a 
member  of  the  bar,  concerning  his  right  to  vote,  he  cannot  set  up 
this  advice  in  defence  on  a  charge  of  illegal  voting ;  and  probably 
the  result  would  be  the  same,  if  the  advice  had  come  from  a  mem- 
ber of  the  bar.  But,  said  the  judge,  "  It  would  have  been  a  dif- 
ferent question  if  the  defendant  had  stated  the  facts  to  the  judges 
of  the  election,  and  they  had  decided  in  favor  of  his  right  to  vote ; 
for  their  decision  would  rebut  the  presumption  of  knowledge  on 
his  part,  in  a.  manner  contemplated  by  law."  The  general  doc- 
trine of  this  case  seems  to  be,  that  defendants  under  this  statute, 
as  at  the  common  law,8  are  conclusively  presumed  to  know  the 
law,  while  still  they  are  excusable  for  a  mistake  of  the  facts.4  In 
a  subsequent  case,  in  the  same  State,  it  was  held,  that  the  mere 
opinions  of  the  judges  of  the  election,  not  communicated  to  the 
defendant,  favorable  to  his  right  to  vote,  could  not  avail  him  on  an 
indictment  for  voting  without  right;  and,  observed  the  learned 
judge,  "  It  is  neither  a  justification  nor  excuse  for-  such  an  act, 

1  See,  for  matter  relating  to  this  title,  *  Vol.  I.  §  374  et  seq. 

Vol.  L  *  236,  253,  379,  note,  922.    See  tit.  *  The   State  v.  Boyett,  10   Ire.   336, 

Bribery ;  Gaming.  opinion  by  Pearson,  J. 

*  Vol.  I.  *  922. 
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that  other  persons  advised  the  party  that  it  was  lawful ;  and  much 
less,  that  other  persons  thought  and  believed  it  to  be  lawful." 1 

§  S18  [276].  In  almost  the  same  language  is  the  statute  of 
Tennessee ;  providing,  that  "  any  person  who  shall  knowingly  vote 
at  any  election,  not  being  at  the  time  a  qualified  voter  in  the 
county  in  which  he  so  votes,  shall  be  adjudged  guilty  of  a  misde- 
meanor." And  the  court,  observing  that  the  legislature  did  not 
intend  by  these  words  "  to  violate  a  fundamental  principle  of  the 
criminal  law,"  took  the  broad  ground,  that  ignorance  of  the  law 
will  not  excuse  an  act  of  illegal  voting ;  but,  on  the  other  hand, 
affirmed,  that,  to  convict  a  defendant,  there  must  be  shown  to  have 
been  within  his  knowledge  a  state  of  facts  which  would  legally  dis- 
qualify him  from  voting.2 

§  319  [277].  The  words  of  the  Massachusetts  enactment  are 
slightly  different.  They  are,  "  If  any  person,  knowing  himself  not 
to  be  a  qualified  voter,  shall,  at  any  election,  wilfully  give  in  a 
vote  for  any  officers,  to  be  then  chosen,  he  shall  forfeit,"  Ac.8 
And  the  court,  und^r  this  statute,  does  not  hold  the  defendant 
conclusively  bound  to  know  the  law.  "  In  order,"  said  the  judge, 
"  to  convict  a  party  under  this  statute,  which  is  extremely  liberal 
in  this  respect,  it  is  necessary  to  prove,  not  only  that  the  party  had 
no  right  to  vote,  but  that  he  knew  it.  As  this  qualification 
depends  upon  domicil,  and  that  is  often  a  complicated  question  of 
law  and  fact,  we  have  no  doubt,  that,  if  the  voter  in  good  faith 
and  with  an  honest  purpose  to  ascertain  the  right  shall  make  a 
true  statement  of  the  facts  of  his  case  to  a  professional  man,  or 
any  other  man  of  skill  and  experience,  capable  of  advising  him 
correctly,  the  evidence  of  such  advice,  and  the  facts  upon  which 
it  was  taken,  are  competent,  as  bearing  upon  the'question  whether 
he  knew  that  he  had  not  a  right  to  vote."  * 

§  320.  In  several  of  our  States  there  have  been,  of  late,  statu- 
tory or  constitutional  provisions  adopted,  under  which  soldiers 
temporarily  out  of  the  State,  in  the  service  of  the  United  States, 
are  authorized  to  cast  their  votes,  if  otherwise  qualified,  at  elec- 
tions for  State  officers  of  their  own  States.    Now,  we  have  seen,6 

*  The  State  v.  Hart,  6  Jones,  N.  C.  389.    &  D.  421,  11  A.  &  E.  727,  seems  to  con- 
As  to  the  duties  and  liabilities  of  an  in-    firm  this  view. 

spector  of  elections  in  New  York,  see  Peo-  *  Mass.  R.  S.  c.  4,  {  6. 

pie  v.  Pease,  30  Barb.  588.  4  Commonwealth  p.  Bradford,  9  Met. 

*  McGuire  v.  The  State,  7  Humph.  54.  268,  272,  opinion  by  Shaw,  C.  J. 
The  English  case  of  Reg.  ».  Price,  3  Per.  •  Vol.  I.  $  120,  150. 
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that,  as  a*  general  proposition,  and  perhaps  as  a  proposition  to 
which  there  is  no  exception,  certainly  as  one  to  which  the  excep- 
tions are  very  few,  no  State  can  extend  her  laws  over  persons,  even 
her  own  citizens,  who  may  be  temporarily  out  of  the  State ;  and 
that  there  is  a  difference,  in  this  respect,  between  the  powers  of  the 
individual  States,  and  those  of  the  United  States.  Yet  we  have 
Been  also,1  that  the  act  of  a  person  may,  in  law,  be  within  a  State, 
while  his  personal  presence  when  performing  it  is  out  of  the  State. 
And  it  is  sufficiently  plain,  as  matter  of  principle,  that  the  case 
of  ad  individual* casting  a  vote  at  one  of  these  elections,  is  one 
of  this  sort ;  that  is,  though  he  may  be  out  of  the  State  when  he 
casts  his  vote,  yet  the  act  takes  effect  within  the  State,  and  not  in 
the  locality  where  his  personal  presence  is.  Upon  this  principle, 
therefore,  the  class  of  provisions  now  in  contemplation  stand,  and 
they  are  no  violation  either  of  the  constitution  of  the  United 
States,  or  of  any  general  rule  of  international  law  or  comity. 

§  321.  Yet  a  case  came  before  the  court  of  Pennsylvania,  where- 
in, this  principle  not  being  adverted  to,  it  was  held,  that,  if  at 
such  an  election  a  foreigner,  serving  the  United  States,  and  owing 
no  allegiance  temporary  .or  otherwise  to  the  State  of  Pennsylvania, 
casts  illegally  his  vote,  the  Pennsylvania  courts  have  no  jurisdic- 
tion to  punish  the  offence.3 

1  Vol.  I.  $  80-84.  oar  courts,  or  a  forged  acknowledgment  of 

*  Commonwealth  v.  Kunzmann,  5  Wright,  a  deed  under  oar  act  of  1828,  would  be  in- 

Pa.  429.    Woodward,  J.,  observed  as  fol-  dictable  and  punishable  here.    His  liability 

lows :  "  If  the  legislature  of  Pennsylvania  to  our  jurisdiction  rests,  however,  be  it  ob- 

provided  by  law,  that  any  of  her  citizens,  served,  on  his  citizenship  in  Pennsylvania. ' 

Jualified  electors,  happening  to  be  in  the  [Here,  as  the  reader  has  seen  in  the  text, 

>istrictof  Columbia  on  election  day,  might  ante,  {  320,  the  learned  judge,  through  in- 

hold  a  valid  election  there,  and  an  election  advertence,  errs.  Waving  the  point,  wheth- 

was  held  pursuant  to  such  law,  without  ob-  er,  under  any  circumstances,  there  would  be 

jection  from  the  local  authorities,  we  are  to  a  liability,  in  such  a  case,  growing  out  of 

hold  the  jurisdiction  of  our  courts  to  ex-  citizenship,  as  suggested  by  the  judge,  the 

tend  to  any  of  our  own  citizens  who  shonld  real  and  substantial  ground  of  jurisdiction 

violate  any  of  the  provisions  of  the  law.  in  all  such  cases  is,  that  the  act  of  wrong 

We  could  not  call  on  the  judicial  tribunals  takes  effect  in  Pennsylvania ;  and,  if  a  for- 

of  the  District  to  punish  the  infraction,  eigner  should  commit  it,  the  PenAsylvania 

They  would  not  execute  oar  law,  and  the  courts  ought  to  punish  it  as  much  as  if  it 

fraudulent  vote  of  the  defendant  would  be  were  committed  by  a  citizen.]  It  is  because 

an  offence  against  no  law  of  their  own.    It  the  volunteer  soldier,  in  the  service  of  the 

would  be  an  offence  only  against  our  stat-  General  Government,  is  a  citizen  of  Penn- 

ote,  and  must  be  so  laid  in  the  indictment.  sylvania,that  the  general  election  law  attends 

But  the  whole  statute  would  be  there,  the  him,  beyond  our  territory,  and  becomes  a 

penal   sections   as  well  as  the  enabling  rule  of  action  for  him  wherever  he  is.    It  is 

clauses ;  and,  if,  in  an  attempt  to  exercise  no  rule  for  the  citizens  of  other  States,  or 

the  privileges  of  the  statute,  a  citizen  in-  for   unnaturalized   foreigners,  simply  be- 

curred  its  penalties,  he  would  be  answerable  cause  we  have  .no  power  to  prescribe  rules 

in  our  criminal  courts,  when  he  returns  into  of  action  for  the  citizens  and  subjects  of 

our  jurisdiction.    As   much    so  as  false  foreign  governments."    p.  437, 438.    And 

swearing  under  a  commission  issued  out  of  see  ante,  $  295  and  note. 
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§  322.  As  to  what  constitutes  a  voting,  it  was  held  in  ♦Tennessee, 
on  an  indictment  for  illegal  voting,  that,  if  a  party  at  the  polls,  on  an 
election,,  standing  before  the  judges,  delivers  his  vote  to  the  proper 
officer,  and  his  name  is  announced  and  registered  by  the  clerk,  by 
order  of  the  judges,  he  has  voted ;  though  the  officer  afterward  neg- 
lects to  put  the  vote  into  the  box  for  safe-keeping  till  the  polls  are 
closed.1 

§  323  [278].  Effect  of  informalities.  There  seems  to  be  no 
certain  rule,  derivable  from  the  cases,  on  the  question  of  what 
informalities  in  the  manner  of  holding  an  election  will  exempt 
persons  from  responsibility  under  the  statutes  against  illegal 
voting.  In  North  Carolina,  certain  irregularities  of  this  sort  were 
held  not  to  invalidate  the  election  itself;  and,  consequently,  not 
to  excuse  the  voter.2  And  in  Maine  some  such  defects  appear  to 
be  regarded  in  the  same  way ; a  while  other  defects  are  deemed  to 
render  the  proceeding  void,  and  so  to  free  the  persons  voting  from 
criminal  liability.4 

§  824  [279].  Other  points.  It  is  held  in  Delaware,  that  a  pre- 
siding officer  at  an  election  is  not  criminally  responsible  for  any 
mistake  which  he  may  honestly  make  in  receiving  or  refusing  to 
receive  a  vote.6  Also,  under  the  statute  of  this  State,  that  there 
is  no  difference  between  "  offering "  and  u  promising "  a  reward 
to  a  voter.6  In  Tennessee,  it  has  been  held  not  indictable  to  cast 
a  ballot  illegally  for  the  officers  of  a  municipal  corporation.7 

§  325.  In  a  Vermont  civil  suit  the  following  points  were  de- 
cided :  The  defendant  being  indebted  to  the  plaintiff  who  was 
a  candidate  for  the  office  of  town  representative,  the  parties 
agreed,  that  the  former  should  use  his  influence  for  the  plain- 
tiff's election,  doing  what  he  could  to  effect  it,  and  that,  if  the 
plaintiff  was  elected,  this  should  be  equivalent  to  a  discharge 
of  the  debt.  Nothing  was  specifically  said  about  the  defendant's 
voting  for  the  plaintiff,  but  he  did  vote  for  him,  which  he  would 
not  have  done,  nor  favored  his  election,  but  for  the  agreement. 
The  plaintiff  was  elected.    No  actual  discharge  of  the  debt  was 

1  Steinwehr  v.  The  State,  6  Sneed,  5S6.  nally  for  a  mere  error  in  judgment ;  any 

9  The  State  v.  Cohoon,  12  Ire.  178.  more  than  a  justice  of  the  peace,  juror,  or 

8  The  State  v.  Bailey,  21  Maine,  62.  judge." 

*  The  State  v.  Williams,  25  Maine,  561.  *  The  State  i>.  Harker,  4  Harring.  Del. 

*  The  State  v.  McDonald,  4  Harring.  559. 

Del.  555 ;  The  State  v.  Porter,  4  Harring.        7  The  State  v.  Liston,  9  Humph.  603. 
Del.  556.    "  Defendant  acted  in  a  judicial    As  to  which,  see  query,  Vol.  L  $  922, 
-  capacity,  and  is  not  to  be  held  liable  crimi-    note. 
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given  by  the  plaintiff  after  the  election.  And  it  was  held,  that 
this  agreement  was  entirely  void,  constituting  no  impediment  to 
the  plaintiffs  recovery  of  his  debt;  It  was  also  held  not  to  be 
necessary  to  the  invalidity  of  such  an  agreement  that  it  should  be 
secret,  or  to  be  kept  secret.  If,  for  money  or  other  personal  profit 
a  voter  agrees  to  exert  his  influence  in  an  election  against  what 
he  believes  to  be  for  the  public  good,  the  agreement  is  void,  even 
though,  in  the  exercise  of  such  influence,  he  resorts  to  no  unlawful 
means.1 

1  Nichols  v.  Mudgett,  32  Vt.  546.    See  also  People  v.  Pease,  30  Barb.  588. 
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CHAPTER     XXV. 

EMBEZZLEMENT. i 

Sect.  826-884.  Introduction. 

886-844.  The  Classes  of  Persons  Embezzling. 

845, 846.  The  Confidence  in  the  Person  Embezzling. 

847-866.  The  Thing  Embezzled  by  the  Person. 

867-862.  The  Act  by  which  the  Embezzlement  is  done. 

868.  The  Intent! 

864-870.  Concluding  Points. 

§  326  [280].  Some  defects;  real  or  imaginary,  in  the  law  of 
larceny,  led  to  the  enactment,  in  England,  and  in  this  country,  of 
statutes  against  what  is  called  embezzlement.  The  first  of  these 
was  Stat.  21  Hen.  8,  c.  7,  which  seems  to  have  been  a  sort  of 
attempt  to  define  and  to  extend  the  doctrine  of  larceny.  After  a 
considerable  preamble,  it  provides,  that,  where  any  "  caskets,  jew- 
els, money,  goods,  or  chattels  "  are  delivered  to  servants  by  their 
masters  or  mistresses  "  to  keep,  —  if  any  such  servant  or  servants 
withdraw  him  or  them  from  their  said  masters  and  mistresses,  and 
go  away  with  the  said  caskets,  jewels,  money,  goods,  or  other 
chattels,  or  any  part  thereof,  to  the  intent  to  steal  the  same,  and 
defraud  his  or  their  said  masters  or  mistresses  thereof,  contrary  'to 
the  trust  and  *  confidence  to  him  or  them  put  by  his  or  their  said 
masters  or  mistresses ;  or  else,  being  in  the  service  of  his  said 
master  or  mistress,  without  assent  or  commandment  of  his  masters 
or  mistresses,  he  embezzle  the  same  caskets,  jewels,  money,  goods, 
or  chattels,  or  any  part  thereof,  or  otherwise  convert  the  same  to 
h;s  own  use,  with  like  purpose  to  steal  it," — if  the  property  is 
"  of  the  value  of  forty  shillings  or  above,"  the  transaction  shall  be 
felony  ;  provided  (§  2),  that  this  act  shall  not  extend  to  "  any  ap- 
prentice or  apprentices,  nor  to  any  person  within  the  age  of  eigh- 
teen years,"  Ac. 

§  327  [281] .  According  to  the  preamble  of  this  statute,  it  was 
passed  to  remove  doubts,  whether  or  not  such  misbehavior  was 

larceny  at  the  common  law.    And  by  construction,  it  was  strictly 

» 

1  For  matter  relating  to  this  fitle,  see  Vol.  I.  $  1003.  And  see  this  volume,  tit  Larceny. 
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confined  to  goods  delivered  to  the  servant  to  keep,  and  it  did  not 
extend  to  the  case  of  money  collected  or  received  on  a  sale  of 
property,  and  the  like.1  No  reason  appears  why  this  statute  should 
not  have  a  common-law  force  in  this  country,2  though  there  is  lit- 
tle practical  scope  for  it.  In  fact,  it  may  be  deemed  a  mere  reen- 
actment  of  a  common-law  doctrine  concerning  larceny.8  It  has, 
in  substance,  been  adopted  into  the  legislation  of  New  Jersey,  New 
York,4  and  perhaps  some  of  the  other  States. 

§  328  [282].  But  the  most  important,  though  by  no  means  the 
only,  English  enactments  are  (till  we  come  to  what  is  to  be  men- 
tioned in  the  next  section)  Stat.  89  Oeo.  8,  c.  85,  and  Stat.  7  &  8 
Geo.  4,  c.  29,  the  latter  of  which  superseded  the  former.  Though 
these  statutes  differ  widely  in  some  particulars,  yet  §  47  of  the 
latter  one,  describing  the  offence,  is  precisely  like  the  correspond- 
ing section  of  the  former  one,  except  in  employing  some  briefer 
forms  of  expression.6  It  enacts — Stat.  7  &  8  Geo.  4,  c.  29,  §  47 
—  "  that,  if  any  clerk  or  servant,  or  any  person  employed  for  the 
purpose  or  in  the  capacity  of  a  clerk  or  servant,  shall  by  virtue  of  # 
such  employment  receive  or  take  into  his  possession  any  chattel, 
money,  or  valuable  security,  for  or  in  the  name  or  on  the  account 
of  his  master,  and  shall  fraudulently  embezzle  the  same,  or  any 
part  thereof,  every  such  offender  shall  be  deemed  to  have  felo- 

1  1  Hawk.  P.  C.  Curw.  Ed.  p.  155, 156.  soever,  or  to  any  body  corporate  or  politic, 

And  see,  concerning  this  statute,  2  East  shall,  by  virtue  of  such  employment,  re- 

P.  C.  560-564;  People  v.  Hennessey,  15  ceive  or  take  into  his  possession  any  money, 

Wend.  147,  151.  The  statute,  having  been  goods,  bond,  bill,  note,  banker's  draft,'  or 

repealed,  was  reenacted  by  5  Elis.  c.  10.  other  valuable  security  or  effect*,  for  or  in 

*  Kilty,  Rtffel  of  Statutes,  71,  seems  to  die  name  or  on  the  account  of  his  master 
think  it  is  not  of  force  in  this  country ;  or  masters  or  employer  or  employers,  and 
while  the  Vermont  court,  in  The  State  v.  shall  fraudulently  embezzle,  secrete,  or  make 
White,  2  Tyler,  352,  and  the  Pennsylvania  away  with  the  same,  or  any  part  thereof; 
Judges  in  Report  of  Judges,  3  Binn.  495,  every  such  offender  shall  be  deemed  to  have 
618,  have  declared  that  it  is.  feloniously  stolen  the  same  from  his  mas- 

8  2  East  P.  C.  564.    The  English  com-  ter  or  masters,  employer  or  employers,  for 

misaiooers  observe,  "  that  this  statute  was  whose  use,  or  in  whose  name  or  names,  or 

superseded  by  subsequent  declarations  of  on  whose  account,  the  same  was  or  were 

the  common  law,  which  were  more  extent  delivered  to  or  taken  into  the  possession  of 

sive  in   their  operation  than  the  statute  such  servant,  clerk,  or  other  person  so  em- 

Haelf."    1st  Rep.  Eng.  Crim.  Law  Com.  ployed ;    although   such   money,   goods, 

▲.  d.  1834,  p.  21.  bond,  bill,  note,  banker's  draft,  or  other 

*  People  v.  Hennessey,  15  Wend.  147,  valuable  security,  was  or  were  no  otherwise 
151.  received  into  the  possession  of  his  or  their 

*  For  Stat.  39  Geo.  8,  c.  85,  see  1  Hawk,  servant,  clerk,  or  other  person  so  employed  'y 
P.  C.  Curw.  Ed.  p.  157 ;  8  Chit.  Crim.  and  every  such  offender,  his  adviser,  pro- 
Law,  920.  It  is  so  often  refeqpd  to  in  the  curer,  aider,  or  abettor,  being  thereof  law- 
books, that  perhaps  it  better  be  quoted  fully  convicted  or  attainted,  shall  be  liable 
here.  It  is  (after  a  preamble),  "  If  any  to  be  transported  to  such  parts  beyond  the 
servant  or  clerk,  or  any  person  employed  seas  as  his  majesty,  by  and  with  the  advice 
for  the  purpose  in  the  capacity  of  servant  of  his  privy  council,  shall  appoint,  for  any. 
or  clerk,  to  any  person  or  persons  whom-  term  not  exceeding  fourteen  years,"  &c. 
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niously  stolen  the  same  from  his  master,  although  such  chattel, 
money,  or  security  was  not  received  into  the  possession  of  such 
master  otherwise  than  by  the  actual  possession  of  his  clerk,  servant, 
or  other  person  so  employed ;  and  every  such  offender,  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to 
any  of  the  punishments  which  the  court  may  award,"  &C.1  This 
was,  till  recently,  the  leading  English  statute  in  force ;  but 
there  were  several  enactments  of  secondary  importance,  providing 
for  cases  which  this  one  was  not  sufficiently  brbad  to  comprehend. 

§  329.  But,  at  the  time  this  third  edition  of  these  volumes  is 
published,  the  statute  recited  in  the  last  section  has  been  re- 
pealed, and  its  place  is  occupied  by  Stat.  24  &  25  Yict.  c.  96,  §  68, 
as  follows:  "  Whosoever,  being  a* clerk  or  servant,  or  being  em- 
ployed for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant, 
shall  fraudulently  embezzle  any  chattel,  money,  or  valuable  secu- 
rity, which  shall  be  delivered  to  or  received  or  taken  into  posses- 
sion by  him  for  or  in  the  name  or  on  the  account  of  his  master  or 
m  employer,  or  any  part  thereof,  shall  be  deemed  to  have  feloniously 
stolen  the  same  from  his  master  or  employer,  although  such  chat- 
tel, money,  or  security  was  not  received  into  the  possession  of  such 
master  or  employer  otherwise  than  by  the  actual  possession  of  his 
clerk,  servant,  or  other  person  so  employed,"  &c.  And  the  reader 
perceives,  that  this  statute  operates  to  change  the  English  law  of 
embezzlement  in  one  or  two  particulars,  yet,  in  other  respects,  to 
leave  it  as  it  stood  before.2 

§  330.  Our  law  of  embezzlement,  therefore,  had  its  origin  in 

^sf 

1  See  2  Rush.  Crimes,  Grea.  Ed.  167.  for  me,  his  possession  ought  to  be  held  to 

2  Mr.  Greaves  says :  "  The  words  of  be  mv  possession,  just  as  much  as  if  it 
the  former  enactments  were, '  shall,  by  tnr-  were  in  my  house,  or  in  my  cart.  And  the 
tue  of  such  employment,  receive  or  take  into  effect  of  this  clause  is  to  make  the  pos- 
his  possession  any  chattel,  &c.,  for  or  in  the  session  of  the  servant  the  possession  of  the 
name  or  on  the  account  of  bis  master/  In  master  wherever  any  property  comes  into 
the  present  clause  the  words  '  by  virtue  of  his  possession  within  the  terms  of  this 
such  employment '  are  advisedly  omitted  clause,  so  as  to  make  him  guilty  of  embex- 
in  order  to  enlarge  the  enactment,  and  get  zlement  if  he  converts  it  to  his  own  use. 
rid  of  the  decisions  on  the  former  enactr  The  cases  of  Rex  v.  Snowley,  4  Car.  &  P. 
ments.  The  clause  is  so  framed  as  to  in-  890 ;  Crow's  case,  1  Lew.  88 ;  Rex  v.  Thor- 
clude  every  case  where  any  chattel,  &c.,  is  ley,  1  Moody,  343 ;  Rex  v.  Hawtin,  7  Car. 
delivered  to,  received,  or  taken  possession  &  P.  281 ;  Rex  v.  Meilish,  Ross.  &  Ry.  80, 
of  by,  the  clerk  or  servant  for  or  in  the  name  and  similar  cases,  are  consequently  no  au» 
or  on  account  of  the  master.  If,  therefore,  thorities  on  this  clause.  These  cases  and 
a  man  pay  a  servant  money  for  his  master,  the  words  of^he  former  and  present  clauses 
the  case  will  be  within  the  statute  though  it  were  brought  before  the  select  committee  of 
was  neither  his  duty  to  receive  it,  nor  had  the  Lords,  and  they  unanimously  agreed 
he  authority  to  do  so ;  and  it  is  perfectly  that  the  law  ought  to  be  altered,  and  that 
just  that  it  should  be  so ;  for,  if  my  servant  the  present  clause  did  alter  it  effectually ." 
receive  a  thing,  which  is  delivered  to  him  Grea.  Crixn.  Law  Acts,  156. 
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English  statutes,  not  in  the  common  law  of  England,  or  in  any 
statutes  whicli,  by  reason  of  their  early  date,  became  common 
law  with  us.  And  the  offence  consists  in  embezzling  such  prop- 
erty as  the  statutes  point  out,  and  by  such  persons  and  under 
such  circumstances  as  they  specify.  Embezzlement  is,  as  it  has 
been  proposed  in  New  York  to  define,  "  the  fraudulent  appro- 
priation of  property  by  a  person  to  whom  it  has  been  entrusted."1 
This  definition  is  a  good  one,  taken  in  connection  with  such  other 
statutory  provisions  as  harmonize  with  it ;  but,  for  a  general  defi- 
nition, to  be  applied  in  connection  with  varying  and  unknown 
statutes,  some  extending  the  offence  to  greater  numbers  of  classes 
of  fiduciary  persons  and  to  more  kinds  of  property  than  others, 
and  some  requiring  different  circumstances  of  possession  from 
others,  the  following  definition  is  preferred :  Embezzlement  is  the 
fraudulent  appropriation  of  such  property  as  the  statutes  make 
the  subject  of  embezzlement,  under  the  circumstances  in  the 
statutes  pointed  out,  by  the  person  embezzling,  to  the  injury  of 
the  owner  thereof. 

§  331.  Seeing  the  statutes  are  numerous,  and  the  provisions 
diverse  in  some  respects  from  one  another,  the  practitioner  will  be 
cautious  about  coming  to  conclusions,  in  a  case  of  embezzlement, 
unless,  when  he  examines  a  decision  relied  upon,  he  first  sees 
that  the  statute  on  which  it  was  decided  is,  in  its  terms,  the  same 
as  the  statute  of  his  own  State. 

§  332  [283].  Though  the  American  statutes  are  numerous, 
yet  they  are  modelled,  in  a  general  way,  chiefly  after  the 
somewhat  varying  English  ones,  just  quoted.  And  English  and 
American  seem,  alike,  to  be  by  the  general  consent  regarded  as 
constituting,  notwithstanding  their  phraseology,  a  sort  of  separate 
offence,  distinct  from  larceny.  A  person  indicted  for  larceny 
cannot  be  convicted  on  evidence  showing  a  statutory  embezzle- 
ment, but  the  indictment  for  embezzlement  must  be  framed  upon 
the  statute.3  Yet  counts  for  larceny  and  for  embezzlement  may 
perhaps  be  joined.8  Some  of  the  American  enactments  depart 
from  the  English  model,  by  omitting  the  clause  which  declares 
the  offence  to  be  larceny. 

1  Draft  of  a  Penal  Code,  ▲.  d.  1864,  Reg.  v.  Moah,  Dears.  626,  36  Eng.  L.  & 

4  601.  Eq.  592 ;  Reg.  v.  Gorbutt,  Dears.  &  B. 

*  1  Hawk.  P.  C.   Curw.  Ed.  p.  158  ;  166. 

Commonwealth  v.  Simpson,  9  Met.  138;  *  3   Chit.  Crim.   Law,    921  ;    2  Ross. 

Fulton  v.  The  State,  8  Eng.  168.    And  Crimes,  Grea.  Ed.  185. 
see  People  v.  Allen,  5  Denio,  76.    See 
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§  333  [284] .  It  is  sometimes  assumed,  that  the  two  offences  of 
larceny  and  embezzlement  do  not  run  into  each  other,  but  that 
where  the  one  ends,  the  other  begins.1  And  Chitty  says,  it  seems 
the  statute  does  not  apply  to  cases  which  were  larceny  at  the 
common  law.2  On  the  other  hand,  the  English  commissioners, 
after  proposing  to  establish  by  statute  a  rule  contrary  to  the  one 
thus  suggested  by  Chitty,  observe,  it  "is,  perhaps, 'in  strictness 
unnecessary,"  being  "  founded  on  the  well-known  principle  that 
*  no  one  shall  take  advantage  of  his  own  wrong."8  In  legal  reason, 
and  as  a  general  proposition,  subject  to  be  controlled  by  particular 
'  enactments  and  reasons,  the  statutes  of  embezzlement  should 
not  be  so  absolutely  restricted  in  their  interpretation  as  to  cover 
nothing  which  was  criminal  before,  under  the  name  of  larceny  or 
otherwise ;  neither  should  the  limits  of  other  offences  be  deemed 
to  have  been  made  either  narrower  or  broader  by  the  statutes.4 

§  334  [285].  In  our  examinations  of  this  crime,  we  should  re- 
member that  these  statutes,  English  and  American,  are  numerous, 
clothed  also  in  somewhat  diverse  language.  Yet  they  have  points 
of  similitude,  on  which  they  agree  so  exactly  that  the  decisions 
upon  any  one  of  them  may  be  received  as  safe  guides  for  the  ex- 
position of  any  other.  Therefore  we  shall  treat  of  them  together, 
as  they  concern :  I.  The  Glasses  of  Persons  Embezzling ;  II.  The 
Confidence  in  the  Person  Embezzling  ;  III.  The  Thing  Embezzled 
by  the  Person ;  IY.  The  Act  by  which  the  Embezzlement  is  done ; 
V.  The  Intent ;  VI.  Concluding  Points. 

« 
I.  The  Classes  of  Persons  Embezzling. 

§  335  [286].  Clerk,  servant,  agent,  and  other  like  words.6 
As  in  matrimonial  law  there  cannot  be  a  wife  without  a  husband,6 

1  Fulton  v.  The  State,  8  Eng.  168.  each  person  is  not  guilty  of  embezzlement, 

3  3  Chit.  Crim.  Law,  921,  referring  to  but  is  guilty  of  simple  larceny,  or  of  Larceny 

Rex  v.  Headge,  2  Leach,  4th  ed.  1 033,  as  a  clerk,  4c,  ana  thereupon  snch  person 

Buss.  &  Ry.  160;  Peck's  case,  4  Stark,  shall  be  liable  to  be  punished  in  the  same 

£7.  842.  manner  as  if  he  had  been  convicted  upon 

8  Act  of  Crimes  and  Punishments,  a.  d.  an  indictment  for  such  larceny."    Stat.  14 

1844,  p.  188.    The  parliament,  however,  &  15  Vict.  c.  100,  $  13.    See  Archb.  New 

finally  adopted  the  provision,  that,  "  if,  Crim.  Proced.  458. 

upon  the  trial  of  any  person  indicted  for  *  See,  on  this  question,  the  principles 

embezzlement,  &c.,  it  shall  be  proved  that  stated  Vol.  I.  §  197,  201,  203-210,  804, 

he  took  the  property  in  question  in  any  810,  821-823,  891,  895. 

such  manner  as  to  amount  in  law  to  lar-  *  See  Vol.  I.  $  288,  341. 

cenv,  he  shall  not  by  reason  thereof  be  •  1  Bishop  Mar.  &  Div.  §  151,  874 ;  2 

entitled  to  be  acquitted,  but  the  jury  shall  lb.  §  156,  698,  700,  701. 
be  at  liberty  to  return,  as  their  verdict,  that 
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so  in  the  law  of  embezzlement  there  cannot  be  a  clerk  without  an 
employer,  a  servant  without  a  master,  an  agent  without  a  princi- 
pal. Therefore  in  an  action  of  slander  for  accusing  the  plaintiff 
of  this  crime,  as  the  servant  of  the  mayor,  aldermen,  and  bur- 
gesses of  the  borough  of  Warwick,  —  the  evidence  of  his  being 
such  a  servant  was,  that  he  was  one  of  the  four  chamberlains  of 
some  commonable,  lands  belonging  to  the  borough,  chosen  at  a 
court-leet,  and  sworn  in  by  the  steward.  The  duties  of  chamber- 
lain, which  are  discharged  gratuitously,  are  to  collect  money  from 
persons  using  the  lands ;  to  employ  it  in  keeping  them  in  order ; 
to  account,  at  the  end  of  the  year,  to  two  aldermen  of  the  cor- 
poration ;  and  to  pay  over  any  balance  to  his  successor  in  office. 
And  it  was  held,  that  he  could  not,  this  being  his  relation  to  the 
borough  and  these  his  duties,  be  guilty  of  embezzlement,  within 
Stat.  7  &  8  Geo.  4,  c.  29,  §  47.  Said  Bayley,  B. :  "  The  statute 
appears  to  me  to  apply  to  ordinary  clerks  or  servants,  having  mas- 
ters to  account  to  for  the  discharge  of  their  duties.1  Now,  can 
the  plaintiff  be  said  to  be  such  clerk  or  servant  ?  He  was  not 
nominated  chamberlain  by  the  mayor  and  corporation,  or  by  the 
commoners,  but  by  the  jury  of  the  court-leet  held  annually  by  the 
corporation  as  lords  of  the  manor,  and  was  sworn  in  there,  as 
many  other  persons  are.  Then,  can  the  mayor  and  corporation 
be  said  to  be  his  masters  within  this  act  ?  In  the  cases  cited  for 
the  plaintiff,2  the  parties  charged  with  embezzlement  stood  in  the 
characters  of  plain  and  ordinary  servants  appointed  to  collect 
money  for,  and  to  pay  it  over  to,  their  employers,  e.  g\  the  party 
appointed  by  the  overseers  to  receive  money.    The  parish  clerk, 


1  In  a  late  English  case,  the  prisoner  them,  within  the  meaning  of  the  statutes 

was  a  carrier  whose  only  employment  was  against  embezzlement.    Though  some  of 

to  carry  unsewed  gloves  from  a  glove  maim-  the  decisions  go  very  far  in  making  per- 

facturer  doing  business  at  a  certain  place,  sons  liable  as  servants  to  punishment  for 

to  glove  sewers  at  another  place ;  to  take  embezzlement,  none  go  so  far  as  this.   The 

back  the  gloves  when  sewed ;  and  receive  prisoner  was  in  fact  a  common  carrier  for 

the  money  for  the  work,  paying  it  over  all   persons   who   chose   to  employ  him 

to  the  sewers,  with  a  deduction  for  bis  within  a  limited  district ;  and  he  was,  like 

charges ;  the  court  held,  that  he  was  not  a  all  carriers  at  common  law,  only  bound  to 

servant  of  the  persons  defrauded.    Cole-  carry  such  description  of  goods,  and  be- 

ridge,  J.,  observed :   "  The  ordinary  relo-  tween  such  places,  as  he  professed  to  carry." 

tion  of  master  and  servant  cannot  be  said  Reg.  v.  Gibbs,  Dears.  445,  447,  29  Eng.  L. 

to  have  subsisted  between  them :  the  wo-  &  Eq.  538,  24  Law  J.  n.  b.  M.  C.  62, 1 

jnen  [glove  sewers]  would  not  have  been  Jur.  n.s.  118. 

responsible  for  the  negligence  of  the  pris-        2  Rex  v.  Squire,  Russ.  &  Ry.  349 ;  2 

oner;  and,  unless  there  were  decided  cases  Stark.  349  ;  Rex* v.  Tyers,  Russ.  &  Ry 

precisely  in  point,  we  could  not  come  to  402;  Rex  o.  Beacall,  1  Moody,  15. 
the  conclusion  that  he  was  a  servant  to 
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» 

who  received  and  misapplied  the  sacrament  money,1  was  held  not 
to  be  within  the  statute,  because  it  could  not  be  said  whose  ser- 
vant he  was,  or  in  whom  the  right  to  the  money  was.  But  I  am 
of  opinion  that  this  plaintiff  is  not  a  clerk  or  servant  within  the 
fair  meaning  of  the  act ;  for  he  filled  a  distinct  office  of  his  own, 
in  respect  of  which  he  received  money  which  he  was  entitled  to 
keep  till  the  year  ended,  and  was  not  bound  to  pay  over  at  any 
time,  as  a  mere  clerk  or  servant  would  have  been."  2  And  in  the 
same  case  was  cited  also  one  of  an  indictment  against  the  account- 
ant of  Greenwich  hospital :  he  was  held  not  to  be  a  servant  within 
Stat  39  Geo.  3,  c.  85,  which,  in  its  words,  expressly  comprehends 
servants  of  bodies  corporate ;  because  he  was  a  sworn  officer,  not 
employed  as  an  ordinary  servant.'8 

§  336  [287].  It  would  have  been  no  objection,  in  this  case  of 
the  chamberlain,  that  his  employer  was  a  corporation  ;  for,  though 
Stat.  7  &  8  Geo.  4,  c.  29,  $  47,  does  not  use  this  word  corporation, 
yet  by  construction  it  extends  to  the  servants  of  these  artificial 
bodies,  the  same  as  of  natural  persons.4  But  where  a  combina- 
tion was  unlawful  because  of  its  administering  to  its  members  an 
oath  made  unlawful  by  act  of  parliament,  some  of  the  judges 
held,  that  on  this  account  its  servant  could  not  commit  the  offence 


1  Rex  v.  Burton,  1  Moody,  237.    See  to  be  rendered  without  remuneration.  And 

also  Rex  v.  Nettleton,  1  Moody,  259.  it  was  held,  that  he  was  not  a  clerk  or 

8  Williams    r.  Stott,  3   Tyrw.  688,  1  servant  within   Stat.  24  &  25  Vict.  c.  96, 

Cromp.  &  M.  675.    And  tee  Kimball  v.  $  68  (ante,  $  329) ;  therefore  he  could  not 

Boston,  1  Allen,  417.  be  convicted  of  embezzling  the  money  taken 

*  Anonymous,  stated  8  Tyrw.  692.  The  on  sale  of  the  tickets.  The  doubt  on 
New  York  court,  under  a  statute  similar  which  the  deputy  recorder  submitted  this 
to  the  English,  ante,  §  327,  held,  that  a  case  to  the  judges  was,  whether  the  fact 
constable  employed  to  collect  debts  without  of  the  prisoner  being  in  a  certain  sense  a 
suit,  if  the  debtors  would  pay,  and,  if  not,  joint  owner  of  the  tickets  and  money  pro- 
to  procure  and  serve  process,  is  not  a  ser-  duced  by  the  sale  of  them  did  not  take  tho 
vant  of  the  creditor.  People  v.  Allen,  5  case  out  of  the  statute.  On  the  side  of  tho 
Denio,  76.  See  also  on  this  subject,  Rex  v.  crown,  the  case  of  Reg.  v.  Proud,  1  Leigh 
Mason,  Dowl.  &  R.  N.  P.  22 ;  Rex  v.  &  C.  97,  was  referred  to,  where,  it  was 
Barker,  Dowl.  &  R.  N.  P.  19.  Reg.  v.  said,  the  prisoner  who  had  received  money 
Glover,  1  Leigh  &  C.  466  ;  Reg.  v.  for  a  Fnendly  Society,  and  embezzled  it, 
Fletcher,  1  Leigh  &  C.  180 ;  Reg.  v.  Has-  was  a  member  of  the  society  and  conse- 
tie,  1  Leigh  &  C.  269.  In  Reg.  v.  Bren,  1  quently  a  joint  owner,  vet  he  was  con- 
Leigh  &  C.  346,  the  prisoner  was  a  mem-  victed.  But,  said  Martin,  B.,  "  In  that 
bcr  of  a  Friendly  Society,  and  one  of  a  case,  the  property  of  the  society  was  vested 
joint  committee  appointed  by  his  own  and  in' trustees." 

another  society  to  manage  an  excursion  of       4  Williams  v.  Stott,  1  Cromp.  &  M.  675, 

its  members  by  railway.    He  was  nomi-  689,  3  Tyrw.  688 ;  Reg.  v.  Townsend,  1 

nated  by  the  committee  to  sell  the  excur-  Den.  C.  0.  167,  2  Car.  &  K.  168  ;  Reg.  v. 

sion  tickets,  which,  with  the  money  pro-  Welch,  2  Car.  &  K.  296;   Archb.  New 

duced  by  their  sale,  belonged  to  the  two  Crim.  Proced.  449,  451.  See  Vol.  I.  $  243  ; 

societies ;  and  it  was  his  duty  to  pay  over  Commonwealth  v.  Wyman,  8  Met.  247  ; 

the  money  taken  for  the  tickets  to  another  Reg.  v.  Atkinson,  Car.  &  M.  525, 2  Moody, 

person  named  to  receive  it,  —  his  services  278 ;  Rex  v.  Hall,  1  Moody,  474. 
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of  embezzlement  of  its  funds.1  So  a  female  may  be  a  servant 
within  this  embezzlement  act,  or  the  prior  one  of  39  Geo.  3,  c.  85, 
though  the  words  are, "  receive  or  take  into  his  possession."  2 

§  337  [288] .  And  a  person  may  be  the  servant  or  clerk  of  a 
particular  individual  or  corporation,  though  the  appointing  power 
is  in  another.8  Therefore  one  whom  a  post-mistress  employs  as  a 
letter-carrier,  paying  him  a  weekly  salary,  to  be  refunded  to  her 
by  the  post-office,  is  a  person  employed  in  the  post-office,  within 
Stat.  52  Geo.  3,  c.  143,  §  2>  The  servant  or  clerk  need  not  have 
received  a  formal  appointment  in  fa<ft,  and  especially  none  need  be 
proved,  if  only  he  has  been  permitted  to  act  and  has  acted  as  such, 
and  this  is  shown.6  Suppose  he  was  hired  in  another  relation,  but 
served  sonAtimes  in  this,  in  which  he  embezzled  the  money,  it  is 
sufficient.6 

§  388  (£89].  The  mode  of  payment  or  probably,  whether  the 
person  is  to  be  paid  at  all  or  not,7  has  no  controlling  effect  on  the 
question,  whether  he  is  a  servant,  clerk,  or  the  like ;  if  only  this 
circumstance  does  not  operate  to  place  him  in  some  relation  in- 
compatible witii  the  relation  we  are  considering ;  as,  for  instance, 
to  make  him  a  partner.8  Thus,  if  he  travels  to  take  orders  for 
goods,  and  to  take  the  money  paid  for  them,  and  has  a  commission 
on  his  orders  and  receipts,  instead  of  a  salary,  paying  out  of  his 
receipts  his  expenses  as  he  goes,  he  may  still  be  a  clerk.8    Yet  in 

1  Beg.  v.  Hunt,  8  Cur.  &  P.  642.    See  been  in  the  habit  of  receiving  this  money, 

Bex  v.  Hall,  1  Moody,  474 ;  Reg.  v.  Miller,  giving  in  exchange  for  it  receipts  previously 

2  Moody,  249 ;  Bex  v.  Beacall,  1  Car.  A  P.  signed  by  the  trustees.    And  it  was  held, 

454,  457.  that,  when  he  had  misappropriated  such 

*  Bex  v.  Smith,  Ross.  &  Br.  267  ;  Vol.  money,  he  was  rightly  convicted  of  embes* 
I.  T  243.  zlement ;  for  he  had  received  the  money  by 

*  Bex  v.  Jenson,  1  Moody,  434 ;  Beg.  v.  virtue  of  his  employment  as  ascertained  by 
Killer,  2  Moody,  249 ;  Beg.  v.  Callaghan,  the  actual  course  of  business.  "  Although/' 
8  Car.  &  P.  154.  See  Beg.  v.  Harris,  said  Earle,  C.  J.,  "he  was  the  secretary, 
Dears,  844,  25  Eng.  L.  &  Eq.  579,  23  Law  and,  as  such,  had  his  duties  pointed  out  by 
J.  xr.  s.  M.  C.  110,  18  Jnr.  408 ;  Beg.  v.  the  rules,  yet  he  may  also  have  had  other 
Beaumont,  Dears.  270,  24  Eng.  L.  &  Eq.  duties  as  clerk  to  the  trustees,  and,  while 
55S.  the  one  set  of  duties  would  depend  on  the 

*  Bex  9.  Salisbury,  5  Car.  &  P.  155.         rules,  the  other  would  be  ascertained  by  the 
6  Bex  v.  Bees,  6  Car.  &  P.  606 ;  Bex  v.    actual  course  of  business/'    Reg.  v.  Hastie, 

►  Beacall,  1  Car.  &  P.  457.    And  see  Reg.  1  Leigh  &  C.  269,  274. 

v.  Townsend,  Car.&M.  178;  Bex  p.  Hall,  7  See  Williams  v.  Stott,  stated   ante, 

1  Moody,  474.  S  33*  J   Reg*  »•  Smith,  1  Car.  &  K.  423. 

6  Bex  v.  Baker,  Dowl.  &  Ryl.  N.  P.  19.  The  compensation  is  matter  proper  to  be 

In  one  case,  the  prisoner  was  the  paid  sec-  considered  in  connection  with  other  circum- 

retary  of  a  Building  Society  whose  surplus  stances,  as  in  the  case  of  Beg.  t>.  Batty, 

funds  were  lent  upon  mortgage.    It  was  no  2  Moody,  257,  where  it  is  observed  :  "  The 

part  of  his  duty  as  defined  by  the  rules  to  wages  made  the  prisoner  a  servant." 

receive  the  money  when   the   mortgages  "See   Holme's   case,   2   Lewin,   256 ; 

were  redeemed ;  but  the  rules  had  not  been  ante,  $  835,  note, 

adhered  to  strictly,  and  the  prisoner  had  •  Rex  v.  Carr,  Buss.  &  By.  198 ;  Beg. 
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Massachusetts,  a  person  employed  by  the  proprietors  of  a  news- 
paper establishment,  to  collect  bills  on  commission,  was  held  not 
to  be  indictable  within  the  statute,  on  the  ground,  however,  of  his 
having  the  right  to  mix  the  money  collected  with  his  own  money.1 
One  is  a  servant  who  drives  a  stage,  and  has  for  his  pay  the  gra- 
tuities.2 And  a  person  whom  the  owner  of  a  colliery  employs,  as 
captain  of  a  barge,  to  carry  out  and  sell  coal,  receiving  for. his 
compensation  two-thirds  of  the  price  taken  above  what  would  be 
charged  at  the  colliery,  is  the  owner's  servant.8 

§  339  [290] .  It  has  been  hfeld  that  the  servant  of  a  firm  is  still 
the  servant  of  the  individual  partners ;  to  the  extent  that,  if  he 
embezzles  the  private  property  of  one  of  them,  he  is  within  the 
statutes.4  A  fortiori j  he  may  be  the  servant  of  more  persons  than 
one,  severally  employing  him  at  the  same  time  ;  as  in  the  case  of 
a  traveller  to  collect  money  for  various  mercantile  houses,  who  is 
therefore  the  servant  of  each  individual  house.5 

§  340  [291].  Evidently  the  length  of  time  for  which  a  servant 
or  clerk  is  employed  makes  no  difference  concerning  our  present 
questions.  Some  cases,  however,  strongly  indicate,  that  the  em- 
ployment must  extend  beyond  the  particular  transaction.6  Yet  as 
to  this  last  point,  probably  most  or  all  of  the  cases  to  it  are  explain- 
able on  special  circumstances ;  as,  for  instance,  that  the  thing 
embezzled  was  delivered  to  the  servant  by  the  master,  to  be  used 
according  to  some  particular  direction,  and  so  not  received  in  the 

v.  Tito,  1  Leigh  &  C.  29.    In  the  case  of  1  Commonwealth  v.  Libber,  11  Met.  64; 

Beg.  v.  McDonald,  1  Leigh  &  C.  85,  the  post,  $  356.    And  see  Trafton  v.  United 

prisoner  was  a  cashier  and  collector  to  com-  States,  3  Story,  646,  653. 

mission  agents.    He  was  paid  partly  by  a  s  Reg.  v.  White,  8  Car.  &  P.  742. 

salary  and  partly  by  a  percentage  on  the  *  Rex  v.  Hartley,  Ross.  &  Ry.  139,  cited 

profits,  bnt  was  not  to  contribute  to  the  also  in  Holme's  case,  2  Lewin,  256. 

108868,  and    be  had  no  control  over  the  *  Rex  v.  Leech,  3  Stark.  70.    See  Reg. 

management  of  the  business.    And  it  was  v.  White,  8  Car.  &  P.  742. 

held,  that  be  was  a  servant,  within  Stat.  6  Rex  v.  Leech,  supra ;  Rex  v.  Carr, 

7  &  8  Geo.  4,  c.  20,  $  47  (ante,  $  328),  and  Russ.  &  Ry.  198 ;  Reg.  v.  Batty,  2  Moody, 

not  a  partner.  Said  Pollock,  C.  B. :  "  Two  257.    In  Roe.  v.  Goodbody,  8  Car.  &  P. 

men  may  tie  partners  with  respect  to  third  665,  Parke,  if.,  expressed  a  wish  to  have 

persons,  and  yet  not  partners  inter  se.  Here  this  question  further  considered,  "  as,"  said 

the  prisoner  was  a  servant  to  the  prosecu-  he,  "I  am  of  opinion  that  a  man  cannot  to  _ > 

tors,  and  had  a  salary  of  150/.  a  vear,  which  the  servant  of  several  persons  at  the  same 

was  afterwards  increased  by  giving  him  a  time,  but  is  rather  in  the  character  of  an 

percentage  on  the  profits ;  and  it  is  there-  agent."    In  respect  to  English  authority, 

fore  contended  that  he  was  a  partner  in  the  the  case  of  Reg.  v.  Batty,  decided  by  all 

business.    It  is  quite  clear,  that,  although  the  judges,  is  of  a  later  date  than  this ;  bnt, 

there  might  be  a  partnership  quoad  third  aside  from  authority,  it  is  submitted  that 

persons,  there  was  none  inter  se,  so  as  to  the  doctrine  of  our  text  is  clearly  correct, 

entitle  the  prisoner  to  help  himself  to  his  •  Vol.  I.  $  288 ;   Rex  v.  Nettleton,  1 

masters'  property."    p.  88.  Moody,  259. 
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course  of  the  servant's  employment  tinder  that  direction.1  And 
where  the  prisoner,  keeping  some  beasts  for  the  prosecutor,  as 
drover,  was  told  to  take  a  beast  to  a  particular  place,  and  to  bring' 
back  the  money  for  which  it  had  been  sold,  but  embezzled  the 
money,  the  English  judges  held  unanimously  that  he  was  rightly 
convicted,  though  he  had  no  general  authority  to  receive  money, 
and  acted  only  under  special  instructions  in  this  one  instance.2 
Now  it  is  submitted,  that  his  employment  as  mere  drover  could 
not  alter  the  case ;  and  that,  without  this  element,  the  conviction 
was  still  right.8 

§  341  [292].  There  is  some  difference  in  meaning,  known  to 
common  use,  between  the  words  clerk,  agent,  and  servant ;  but 
the  cases  on  embezzlement  seem  to  employ  them,  especially  the 
words  clerk  and  servant,  interchangeably.  At  all  events,  we  find 
no  rules  laid  down  by  which  to  draw  any  lines  of  partition  be- 
tween the  one  and  the  other ; 4  though  undoubtedly  the  pleader 
would  not  be  allowed,  in  framing  his  indictment,  to  make  under 
all  circumstances  his  own  choice  of  terms.  And  the  allegation 
must  contain  a  word  found  in  the  statute,  else  it  will  ordinarily 
be  defective,  as  violating  a  well-known  rule  of  criminal  plead- 
ing.6 

§  342  [293].  A  stage-driver  is  a  servant  when  authorized  to 
act  in  the  particular  capacity  to  which  the  charge  of  embezzlement 
relates.6  So,  in  England,  is  the  treasurer  of  the  guardians  of  the 
poor  of  Birmingham,  appointed  under  Stat.  1  &  2  Will.  4,  c.  67, 
local  and  personal,  a  servant  of  the  guardians ; 7  and  so  was  one 
a  clerk  and  servant,  who  was  employed  at  a  yearly  salary,  under 
the  appellation  of  accountant  and  treasurer  to  the  overseers  of  a 
township,  his  duty  being  to  receive  and  pay  all  moneys  receivable 
or  payable  by  them.8  An  apprentice  is  not  a  servant,  authorized 
by  virtue  of  his  apprenticeship,  to  receive  money ;  but  he  may  be 
shown  to  be  a  servant,  in  the  facts  of  a  particular  case.9    A  trav- 

1  Post,  $  352;  Bex  v.  Freeman,  5  Car.  '  Hamnal  v.  The  State,  5  Misso.,260; 

&  P.  534.  Bndd  v.  The  8tate,  3  Humph.  483. 

*  Rex  v.  Hughes,  1  Moody,  870.     s.  p.,  *  People  v.  Sherman,  10  Wend.  298; 

where  there  was  only  an  occasional  general  Reg.  v.  White,  8  Car.  &  P.  742. 

employment,  and  no  authority  to  receive  7  Reg.  v.  Welch,  2  Car.  &  K.  296.    See 

money  except  in  the  particular  instance,  Reg.  v.  Townsend,  1  Den.  C.  C.  167,  2 

Bex  v.  Spencer,  Rnss.  &  Ry.  299.    And  Car.  &  K.  168. 

aee  Rex  v.  Smith,  Ross.  &  Ry.  516;  Reg.  8  Rex  v.  Squire,  2  Stark.  349,  Rnss.  & 

v.  Beaumont,  Dears.  270,  24  Eng.  L.  &  Ry.  349.     And  see  Hassinger's  case,   2 

Eq.  558.  Asbm.  287. 

1  Archb.  New  Crim.  Proced.  450.  »  Rex  v.  Mellish,  Rnss.  &  Ry.  80. 

«  And  see  Vol.  I.  $  341. 
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eller  for  a  mercantile  house  may  be  a  clerk ;  he  need  not  live 
with  his  employers,  or  act  in  their  counting-house.1  And  a  man 
may  be  servant  though  he  goes  out  as  captain  of  a  barge,  and 
has.  a  share  of  what  he  receives.2 

§  343  [294].  "  Other  officer."  It  is  held  in  Massachusetts,  that 
the  provision  of  the  Revised  Statutes,  c.  126,  §  27,  for  the  punish- 
ment of  embezzlement  committed  by  any  cashier  "  or  other 
officer"  of  a  bank,  includes  embezzlement  by  the  president  and 
directors.8 

§  344  [295].  " Waterman"  A  statute  of  Virginia  provides  a 
punishment  for  "  every  free  waterman  who  shall  receive  on  board 
of  his  boat  or  other  vessel,  any  produce,  goods,  wares,  or  merchan- 
dise, and  shall  embezzle  the  same  or  any  part  thereof,  to  the  value 
of  four  dollars  and  upwards."  And  the  courts  hold,  that  one 
need  not  be  the  captain  of  the  vessel  to  commit  the  offence  created 
by  this  statute.4 


II.    The  Confidence  in  the  Person  Embezzling. 

§  345  [296].  The  material  matter  under  this  head  is,  that  the 
statutes  were  intended  for  the  protection  of  -employers  against 
the  frauds  of  those  in  whom  they  have  placed  confidence ;  and, 
where  the  element  of  confidence  reposed  does  not  exist,  the  stat- 
utes do  not  apply.  Therefore,  while,  if  the  thing  embezzled  came 
into  the  servant's  hands  in  the  ordinary  course  of  his  duty ; 6  or 
if  it  came,  out  of  the  ordinary  course,  in  pursuance  of  a  special 
direction  from  the  master  to  receive  it ; 6  the  case,  so  far  as  con- 
cerns our  present  point,  is  within  the  statutes ;  yet,  if  he  took  it 
without  specific  authority,  and  also  the  taking  was  not  in  the  line 
of  his  service,  the  result  is  otherwise.7    Even  if  a  servant  supposes 

• 

1  Rex  v.  Carr,  Russ.  &  Ry.  198;  Reg.  •  Rex  v.  Smith,  Rubs.  &  Ry.  516 ;  Peo- 

v.  Wilson,  9  Car.  &  P.  27.  pie  v.  Dalton,   15  Wend.  581  J    Rex   v. 

9  Rex  v.  Hartley,  Ross.  &  Ry.  139 ;  Hughes,  1  Moody,  370 ;  Rex  v.  Spencer, 

ante,  $  338.  Rubs.  &  Ry.  299. 

8  Commonwealth   v.  Wyman,   8  Met.  7  Rex  v.  Meilish,  Rasa.  &  Ry.  80 ;  Rex 

247.  v.  Salisbury,  5  Car.  &  P.  155;    R*g.  v. 

4  Smith  v.  Commonwealth,  4  Grat.  532.  Wilson,  9  Car.  &  P.  27 ;  Rex  v.  Hawtin, 

6  People  v.  Sherman,   10  Wend.  298  ;  7  Car.  &  P.  281 ;  Rex  v.  Prince,  2  Car.  & 

Reg.  v.  White,  8  Car.  &  P.  742;  Reg.  ».  P.  517;  Rex  v.  Thorley,  I  Moody,  343 ; 

Townsend,  Car.  &  M.  178  ;  Reg.  v.  Mas-  Rex  v.  Snowley,  4  Car.  &  P.  390;  Reg.  v. 

ters,  3  New  Sess.  Cas.  326,  12  Jar.  942,  Arman,  Dears.  575;  Reg.  ti.  May,  1  Leigh 

1  Den.  C,  C.  332,  2  Car.  &  K.  930,  Temp.  &  C.  13,  8  Cox  C.  C.  421.    See  Rex  v. 

&  M.  1 ;  People  v.  Hennessey,  15  Wend.  Beacall,  1  Car.  &  P.  310. 
147. 
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he  is  authorized  to  receive  money,  while  in  truth  he  is  not,  and 
under  this  belief  receives  and  embezzles  it,  he  does  not  in  point  of 
law  commit  the  offence.1  But  if  authorized  in  fact  by  the  master, 
he  cannot  defend  himself  by  showing  that  the  master  had  no  right 
to  the  money ;  as,  for  instance,  that  the  person  by  whom  it  was 
paid  in  answer  to  a  claim  of  right  did  not  owe  it ; 2  or  even  by 
showing,  that  the  master  became  a  wrong-doer  in  causing  the  ser- 
vant to  receive  it.8  The  question  of  what  circumstances  will  bring 
a  case  within  the  principles  of  this  section  is  best  considered 
under  our  next  sub-title. 

§  346.  There  was  passed,  in  Massachusetts,  a  statute  additional 
to  the  other  statutes  of  embezzlement,  in  the  following  terms: 
44  If  any  person  to  whom  any  money,  goods,  or  other  property, 
-which  may  be  the  subject  of  larceny,  shall  have  been  delivered, 
shall  embezzle  or  fraudulently  convert  to  his  own  use,  or  shall 
secrete,  with  intent  to  embezzle  or  fraudulently  convert  to  his  own 
use,  such  money,  goods,  or  property,  or  any  part  thereof,  he  shall 
be  deemed,  by  so  doing,  to  have  committed  the  crime  of  simple 
larceny."  4  And  it  was  held,  that,  when  the  cashier  of  a  savings- 
bank  unintentionally  paid  to  a  depositor,  drawing  his  deposit,  a 
hundred  dollars  too  much,  and  the  depositor,  receiving,  fraud- 
ulently converted  to  his  own  use  this  overpay,  he  did  not  commit 
thereby  the  offence  defined  in  the  statute ;  because,  though  the 
terms  of  the  statute  are  broad,  the  court  deemed  it  applicable 
only  where  there  is  some  sort  of  trust  or  confidence  reposed  in 
the  person,  who  therefore  commits  the  offence  by  abusing  the 
trust.6 


HI.  The  Thing  Embezzled  by  the  Person., 

§  847  [297].  The  meanings  of  such  words  as  money,  goods 
and  chattels ,6  effects?  and  the  like,  found  in  these  statutes,  are 
sufficiently  stated  in  our  previous  volume ;  and,  in  other  connec- 
tions, in  our  present.  The  reader  can  refer  to  the  word  he  desires 
explained,  by  the  help  of  the  Index. 


1  Rex  v.  Hawtin,  7  Car.  &  P.  281.   And  *  Commonwealth  v.  Hays,  14  Gray,  62. 

see  Vol.  I.  $  525-528.  •  Rex  v.  Mead,  4  Car.  &  P.  535. 

*  Beg.  v.  Adey,  19  Law  J.  n.  8.  M.  C.  7  Rex  v.  Bakewell,  2  Leach,  4th  ed.  943, 
149,  Archb.  New  Crim.  Proced.  453.  Russ.  &  Ry.  35 ;  Rex  v.  Aslctt,  1  New 

*  Rex  v.  Beacall,  1  Car.  &  P.  454,  457.  Rep.  1,  2  Leach,  4th  ed.  954,  958,  Ross.  & 

*  Mass.  Stat.  1857,  c.  233.  Ry.  67. 
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§  348  [298].  "  By  virtue  of  his  employment."  The  doctrine 
stated  in  the  two  sections  under  our  last  sub-title  seems  to  have 
been  drawn  from  general  principles  relating  to  this  offence,  with- 
out special  consideration  of  the  particular  phraseology  of  the 
statute.  Still  we  have  observed,  that  the  former  English  provi- 
sions contain  the  words,  "  by  virtue  of  his  employment,  receive  or 
take  into  his  possession  ; " x  and  most  of  the  American  ones  copy 
substantially  this  language.  The  present  English  statute  is  differ- 
ent.2 Before  anything  can  be  embezzled,  therefore,  it  must  come 
into  the  hands  of  the  servant,  and,  when  this  language  is  found 
in  the  statute,  come,  by  virtue  of  his  employment. 

§  349  [299].  Concerning  what  comes  to  the  servant  by  virtue 
of  the  employment,  Parke,  J.,  in  a  nisi  prius  case,  carried  the 
doctrine  to  the  verge,  if  not  beyond  it,  when,  after  conferring 
with  Littledale,  J.,  he  held,  that  the  defendant  could  not  be  con- 
victed, because,  while  his  business  was  to  lead  a  stallion  under 
orders  to  charge  and  receive  not  over  80*.  nor  less  than  20*.  a 
mare,  he  contracted  in  this  particular  instance,  to  take,  and  took, 
only  6*.,  which  he  embezzled.8  In  a  later  nisi  prius  case,  Patte- 
son,  J.,  being  hardly  inclined  to  yield  to  the  doctrine  of  this 
decision,  directed,  after  conference  with  Parke,  B.,  a  conviction 
where  the  defendant,  a  drayman,  was  sent  out  by  a  brewer  with 
porter  to  sell  at  only  fixed  prices,  yet  sold  some  at  an  under  rate, 
without  taking  the  money  then,  but,  before  he  took  it,  the  brewer 
privately  told  the  purchaser  to  .pay  the  drayman  the  amount, 
which  the  latter  embezzled.  "As  the  master,"  said  the  judge, 
"  in  the  present  case  had  authorized  the  customer  to  make  pay- 
ment to  the  prisoner,  the  master  was  bound  by  that  payment,  and 
could  not  demand  more  of  the  customer."*  And  where  the 
business  of  a  clerk  was  to  receive,  in-doors,  money  which  out-door 
collectors  got  from  customers,  yet  in  one  instance  took  a  sum 
directly  from  a  customer,  out  of  doors,  and  embezzled  it,  all  the 
judges  held  him  to  have  committed  the  statutory  ofience.5 

§350  [300].  In  a  more  recent  case,  a  miller,  appointed  to 
grind  grain  in  a  county  jail,  his  duty  being  to  grind  the  grain 
delivered  him  with  a  ticket  from  the  porter,  received  a  quantity 
without  such  ticket,  and  embezzled  the  money  taken  for  the 

1  Ante,  4  328  and  note.  *  Rex  v.  Beechey,  Rubb.  &  Ry.  319. 

9  Ante,  \  329  and  note.  And  see  Reg.  v.  Wilson,  9  Car.  &  P.  27  ; 

«  Rex  v.  Snowley,  4  Car.  &  P.  390.  Rex  v.  Salisbury,  5  Car.  &  P.  155 ;  Rex 

*  Reg.  v.  Aston,  2  Car.  &  E.  413.  v.  Williams,  6  Car.  &  P.  626. 
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grinding ;  yet  was  held  not  to  be  within  the  statute.  The  reason 
stated  by  Pollock,  C.  B.,  was,  "  that,"  upon  the  facts,  "  the  de- 
fendant had  no  right  to  receive  and  grind  any  corn  on  behalf  of 
his  masters,  except  such  as  was  brought  to  him  with  a  ticket. 
The  reasonable  conclusion  to  be  drawn  from  his  receiving  and 
grinding  the  grain  without  a  ticket  is,  that  he  intended  to  make 
an  improper  use  of  the  machinery  intrusted  to  him,  by  using  it, 
not  for  the  benefit  of  his  masters,  but  for  the  benefit  of  himself. 
We  think,  therefore,  that  the  money  which  he  received  was  not 
received  on  account  of  his  masters,  and  that  he  cannot  be  said  to 
be  guilty  of  embezzlement." 1 

§  351  [300  a].  While  the  peculiar  doctrine  brought  out  in  the 
last  two  sections  should  not  be  cast  off  hastily,  it  is  still  in  some 
respects  so  doubtful  in  its  appearance  as  to  justify  us  in  looking 
into  the  reason  of  the  law,  to  see  what  is  the  true  interpretation 
of  the  principle,  that  the  thing  embezzled  must  have  come  to 
the  servant  by  virtue  of  his  employment.  The  rule  cannot  be, 
that  the  servant  violates  the  statute  only  when  he  acts  fully  tfithin 
his  duty ;  because  such  a  rule  would  render  void  the  statute 
itself,  since  the  object  of  the  statute  is  to  punish  violations  of 
duty.  Therefore  a  case  of  embezzlement  not  only  may,  but  must, 
show  a  departure  by  the  servant  from  the  line  of  his  duty.  But 
surely  the  doctrine  cannot  be,  that  the  case  is  within  the  statute 
only  when  the  departure  of  the  servant  from  his  duty  is  slight  in 
degree,  or  is  oonfined  to  the  particular  act,  or  is  recent  in  its 
development,  or  shows  the  servant  fair  until  the  exact  lapse 
complained  of.  For  example,  if  a  trader  directs  his  clerk  not  to 
sell  an  article  for  less  than  a  price  named,  and  the  clerk,  in  order 
to  enable  himself  to  commit  embezzlement,  does  sell  it  for  less, 
and  then  violates  his  duty  in  refusing  to  pass  over  the  money  to 
his  employer,  no  reason  which  would  occur  to  the  ordinary  mind 
can  prevent  the  penalty  of  the  statute  from  falling  on  the  offence. 
Should  we  hold,  that,  by  selling  at  an  under  price,  and  with  the 
intent  stated,  the  clerk  committed  a  larceny  of  the  article  sold, 
we  might  find  in  this  some  excuse  for  restricting  thus  the  opera- 
tion of  the  statute  ;  but,  even  then, — why  thus  restrict  it?  The 
doctrine  is  nowhere  established  in  our  law,  that,  whenever  the 

1  Reg.  v.  Harris,  Dean.  844,  352,  25    enough,  Dean.  210,  25  Eng.  L.  &  Eq. 
Eng.  L.  &  Eq.  579,  28  Law  J.  n.  s.  M.  C.    672. 
110,  IS  Jar.  408.    See  also  Beg.  v.  Good- 

vol,  n.  17  •  [193] 
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agent  or  servant  or  clerk  of  another  goes  counter  to  directions,  he 
renders  himself  thereby,  as  to  the  particular  transaction,  no  agent, 
servant,  clerk.  On  the  other  hand,  when  a  man's  agent  does 
anything  within  the  general  scope  of  his  agency,  however  counter 
to  directions,  third  persons  who  acted  with  the  agent  in  good  faith 
can  claim  of  the  principal  whatever  advantages  they  derived  from 
the  transaction.  And  surely  the  agent  should  be  holden  to  the 
law  of  the  land  for  -  any  crime  committed  in  the  course  of  his 
dealings,  the  same  as  though  he  were  following  the  direction  of 
the  principal.  But,  beyond  this,  when  a  man  holds  himself  out 
to  be  an  agent,  a  servant,  a  clerk,  and,  holding  himself  out  thus, 
does  what  would  be  indictable  in  one  truly  such,  plainly  he  ought 
not,  when  called  to  respond  in  a  criminal  court,  to  be  heard  to 
say,  "  I  was  a  deceiver  merely.  I  was  no  agent  in  fact ;  I  pre- 
tended to  be  one  in  order  to  commit  a  fraud.  I  am  a  worse  man 
than  you  thought  I  was ;  so  you  should  not  punish  me  as  you 
might  if  my  crime  were  less."  In  other  words,  claiming  to  be  an 
agent  by  acting  as  such,  he  should  be  estopped  to  deny  his  agency. 
Moreover,  the  money  received  in  such  circumstance  would,  in  a 
still  higher  sense,  come  to  him  "by  virtue  of  his  employment;" 
for,  though  he  employed  himself  in  receiving  it  in  the  capacity  of 
agent,  still  he  could  not  say  he  was  not  employed.1 

§  852  [301] .  As  to  the  master's  possession.  Another  point  is, 
that  the  money  or  other  thing  must  not  come  into  the  master's 
possession  before  it  does  into  the  servant's ; a  for,  if  it  does,  the 
taking  of  it,  whether  delivered  to  the  servant  by  the  master  or  not, 
is  larceny ; 8  but  it  must  come  directly  (we  have  seen,4  in  the 
course  of  the  servant's  employment)  from  a  third  person,  and  not 
from  the  master.5    For  the  chief  object  of  these  statutes  of  em- 

*  See  further  on  this  matter,  pott,  {  367.    595 ;  Beg.  v.  Goode,  Car.  &  M.  582 ;  Reg. 

*  Beg.  v.  Hayward,  1  Car.  &  K.  51 S.         v.  Jackson,  2  Moody,  33 ;  Bex  v.  Abrahat, 
8  Beg.  v.  Watts,  1  Eng.  L.  &  Eq.  558,    2  Leach,  4th  ed.  824,  2  East  P.  C.  569; 

2  Den.  C.  C.  14,  Temp,  lb  M.  342 ;  Beg.  Beg.  v.  Evans,  Car.  &  M.  632 ;  Bex  v. 

v.  Hawkins,  1  Den.  C.  C.  584,  Temp.  &  Bobinson,  2  East  P.  C.  565 ;  Gill  v.  Bright, 

M.  328, 1  Eng.  L.  &  Eq.  547  ;  Bex  v.  Met-  6  T.  B.  Monr.  130 ;  Beg.  v.  Wilson,  9  Car. 

calf,  1  Moody,  433;    Bex  v.  Hammon,  &  P.  27;  Beg.  v.  Hayward,  1  Car.  &  K. 

Buss.  &  By.  221 ;  Beg.  v.  Heath,  2  Moody,  518.    See  Bex  t>.  Walsh,  4  Taunt.  258,  8 

38;  Bex  v.  Paradice,  2  East  P.  C.  565;  Leach,  4th  ed.  1064,  Boss.  &  By.  215;  Beg. 

United  States  v.  Clew,  4  Wash.  C.  C.  700 ;  t>.  Butler,  2  Car.  &  K.  340 ;  Bex  o.  Bake- 

Beg.  v.  Smith,  1  Car.  &  K.  423 ;  Bex  t>.  well,  2  Leach,  4th  ed.  943. 

Murray,  1  Moody,  276 ;  Bex  v.  Bass,  1  *  Ante,  {  345,  346,  348. 

Leach,  4th  ed.  251, 2  East,  P.  C.  566;  Bex  '  Beg.  v.  Hawkins,  1  Den.  C.  C.  584, 

t>.  Chipchase,  2  Leach,  4th  ed.  699,  2  East  Temp.  &  M  328,  1  Eng.  L.  &  Eq.  547  ; 

P.  C.  567 ;  Bex  v.  Murray,  1 .  Leach,  4th  United  States  v.  Clew,  4  Wash.  C.  C.  700  ; 

ed.  344,  2  East,  P.  C.  683;  Bex  v.  8tock,  Beg.  v.  Watts,  1  Eng.  L.  &  Eq.  558,    2 

1  Moody,  87;  Bextr.Beaman,  Car.  &  M.  Den.  C.  C.  14,  Temp.  &  M.  342;  Bex  v. 
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tozzlement  seems  to  be  to  meet  a  defect  in  the  law  of  larceny, 
which  requires  a  trespass ;  a  larceny  not  being  perpetrated  when 
the  servant,  in  the  coarse  of  his  duty,  takes  his  master's  property 
from  a  third  person,  and  when,  therefore,  he  commits  no  trespass, 
though  he  means  to  appropriate  it  to  his  own  use,  and  does  so. 
But  if  a  master,  to  try  his  servant's  honesty,  gives  money  to  a 
third  person,  who,  with  it,  makes  a  purchase  of  the  servant,  the 
latter  may  be  convicted  of  embezzling  this  money.1 

§  353  [302].  And  yet,  while  we  may  readily  see  that  it  cannot 
be  embezzlement  within  these  statutes  for  a  servant  to  appropriate 
to  his  own  use  property  which  his  master  delivers  him  on  a  partic- 
ular occasion,  for  a  special  purpose,  there  is  strong  ground  of 
reason  for  the  opinion,  that  it  should  be  adjudged  such  in  cases 
where  the  established  course  of  the  servant's  duty  requires  him  to 
take  into  his  possession  the  property  from  the  master's  hands. 
And  in  New  York,  where  a  traveller  at  an  inn  had  delivered,  for 
deposit  in  the  post-office,  a  letter  containing  money,  to  the  person 
having  charge  of  the  inn,  and  the  latter  had  passed  it  to  the  bar- 
keeper, who  was  accustomed  to  convey  letters  to  and  from  the 
post-office,  —  the  court  held,  that  the  bar-keeper,  embezzling  the 
money,  was  indictable  under  the  statute.  And  Co  wen,  J.,  deliver- 
ing the  opinion,  went  so  far  as  to  say,  —  contrary  to  a  doctrine  of 
the  last  section,  —  that "  the  offence  as  proved  is  exactly  within 
the  statute.  It  is  intended  to  provide  for  a  fraudulent  conversion 
of  money  or  goods  by  a  servant,  when  they  are  delivered  to  him 
as  such,  either  by  his  master  or  mistress,  or,  in  their  behalf,  by  a 
stranger.  That  was  but  a  breach  of  trust  at  common  law,  because 
the  money  or  goods  came  to  his  hands  by  delivery.  The  statute 
intended  to  convert  such  a  breach  of  trust  into  a  crime."  a    And 

• 

Freeman,  5  Car.  &  P.  634 ;  Reg.  v.  Smith,  note,  829  —  are,  "  If  any  clerk  or  servant 

1  Car.  &  K.  428 ;  Bex  v.  White,  4  Car.  &  of  any  private  person,  or  qf  any  copartner* 

P.  46 ;  Beg.  o.  Masters,  3  New  Sess.  Cas.  ship  (except  apprentices  and  persons  within 

326,  12  Jar.  942,  1  Den.  C.  C.  882,  Temp,  the  age  of  eighteen  years),  or  if  any  offi- 

&  M.  I,  2  Car.  &  K.  930 ;  Bex.  v,  Murray,  cer,  agent,  clerk,  or  servant  of  any  mcor- 

1    Moody,    276 ;   Peck's   case,    2  .  Buss,  porated  company,  shall  embezzle  or  convert 

Crimea,  Orea,  Ed.  180.    And  see  Bex  v.  to  his  own  use,  or  take,  make  way  with,  or 

Smith,  Buss.  &  By.  267.  secrete,  with  intent  to  embezzle  or  convert 

1  Bex  v.  Whittingham,  2  Leach,  4th  ed.  to  his  own  use,  without  the  assent  of  his 

912;  Bex  v.  Headge,  2  Leach,  4th  ed.  master  or  employers,  any  money,  goods, 

1033,  Buss.  &  By.  160 ;    Beg.  v.   Gill,  rights  in  action,  or  other  valuable  security 

Dears,  289,  24  Eng.  L.  &  Eq.  550,  23  Law  or  effects  whatever  belonging  to  any  other 

J.  v.  8.  M.  C  50,  18  Jur.  70.  person,  which  shall  have  come  into  his  pos- 

8  People  v.  Dalton,  15  Wend.  581,  583.  session  or  under  his  care  by  virtue  of  such 

The  words  of   this  New  York  statute  —  employment  or  office,  he  shall,  upon  con- 

which  the  reader  may  like  to  compare  with  viction,  be  punished  in  the  manner  pre- 

the  English  enactments,  ante,  $  328  and  scribed  by  law  for  feloniously  stealing  prop- 
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in  a  previous  case,  Savage,  C.  J.,  remarked :  "  The  very  term 
4  embezzlement '  is  peculiarly  applicable  to  a  fraudulent  appropri- 
ation made  by  a  servant  of  goods  intrusted  to  him  by  his  mas- 
ter." l  The  doctrine,  thus  stated,  gives  to  these  statutes  a  much 
wider  range  than  they  have  under  the  English  expositions ;  and 
we  see  no  reason  why  the  doctrine  may  not  be  followed  in  other 
States.  This  suggestion,  however,  is  made  upon  the  supposition, 
that  there  can  be  a  conviction  for  embezzlement  in  cases  where 
the  act  amounts  also  to  larceny.  If,  by  the  jurisprudence  of  any 
particular  State,  there  cannot  be  such  conviction,  then,  inevitably, 
there  must  be  an  acquittal  of  the  embezzlement  whenever  a  lar- 
ceny is  made  out  in  proof.2 

§  354  [303].  When,  to  return  to  the  doctrines  mentioned  in 
the  section  before  the  last,  the  goods  have  left  the  possession  of 
the  third  person,  being  in  the  custody  of  the  new  owner's  servant, 
who  has  them  in  transit  to  his  master,  a  second  servant,  through 
whose  hands  they  must  pass  in  the  regular  course  of  business, 
may  commit  embezzlement  of  them.8  But  this  happens  only  in 
cases  where  they  are  not  deemed  to  have  reached  their  ultimate 
destination  in  coming  to  the  first  servant ;  for,  if  they  have,  his 
possession  is  the  master's,  and  it  is  too  late  to  commit  embezzle- 
ment of  them.  The  latter  doctrine  rests  upon  a  foundation  which 
will  appear  in  the  following  case :  A  clerk  of  an  insurance  com- 
pany took  from  the  hands  of  the  messenger  a  cancelled  check*  which 
the  latter  had  received  at  the  bank  ;  and,  his  duty  requiring  him 
to  keep  the  check  for  the  directors,  he  was  held  not  to  have  com- 
mitted embezzlement  of  it,  but  larceny,  when  he  afterward  ab- 
stracted it  from  its  place  of  deposit ;  this  place  being  deemed  in 
law  its  ultimate  destination.4    And  so  where  a  clerk  receives  of 

• 

another  clerk  the  master's  money  to  be  applied  to  a  particular 
purpose,  such  receipt  is  the  same  as  though  it  were  taken  directly 
from  the  master,  therefore  the  embezzlement  of  the  money  is  not 
within  the  statutes.5  Where  one  was  handed  a  check,  and  was  to 
have  sixpence  for  getting  it  cashed  at  a  banker's,  he  was  held,  by 

erty  of  the  value  of  the  articles  so  embez-  *  See  Vol.  I.  }  804  et  seq.,  821-823 

zled,  taken,  or  secreted,  or  of  the  value  of  ante,  $  162,  163. 

any  sum  of  money  payable  and  due  upon  *  Reg.  v.  Masters,  1  Den.  C.  C.  332,  2 

any  right  in  action  so  embezzled/.'  2  R.  S.  Car.  &  E.  930,  Temp.  &  M.  1,  3  New 

678,  §  59.  gess.  Cas.  326. 

1  People  v.  Hennessey,  15  Wend.  147,  *  Reg.  v.  Watts,  2  Den.  C.  C.  14,  1 

151.  Eng.  L.  &Eq.  558. 

5  Rex  v.  Murray,  1  Moody,  276. 
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Parke,  J.,  on  conferring  with  Taunton,  J.,  in  a  nisi  prim  case,  not 
to  be  guilty  of  embezzlement.1  On  the  other  hand,  where  a  ser- 
vant, sent  with  a  bank-note  for  the  change,  embezzled  a  part  of 
the  change,  the  judges  decided  that  he  could  not  be  convicted  of 
larceny,  and  intimated  that  he  could  be  of  embezzlement.2 

§  355  [304].  Other  points.  In  a  New  York  case,  under  a  stat- 
ute 8  worded  somewhat  differently  from  the  English  statute  of  7 
&  18  Geo.  4,  c.  29,  §  47,  as  concerns  the  point  to  be  stated,  the  de- 
fendant claimed  that  the  goods  embezzled  must  belong  to  a  person 
other  than  the  master ;  but  the  court  held,  that  they  need  only  be 
the  goods  of  some  person  other  than  the  servant.4  This  question 
could  not  arise  in  England,  where  they  must  at  least  be  received 
on  account  of  the  master ; 6  but,  everywhere,  even  without  refer- 
ence to  the  statute,  they  must,  on  common-fcw  principles,  not  be 
the  servant's,6  or  even  the  goods  of  a  firm  in  which  the  supposed 
servant  is  a  partner.7 

§  356  [305].  Therefore  the  Massachusetts  court  decided,  that 
an  auctioneer  cannot  be  convicted  for  embezzling  the  proceeds  of 
his  sales ; 8  neither  can  the  collector  of  bills  on  commission  for 
a  newspaper,  by  appropriating  the  money  to  himself;9  because 
both  the  auctioneer  and  the  collector  have  the  right  to  mix  such 
funds  with  their  own,  simply  holding  themselves  indebted  to  their 
employer  for  the  amount  due  him.  Yet  we  have  seen,10  that  the 
fact  of  the  servant's  being  paid  a  commission  or  percentage, 
instead  of  a  salary,  is  not  conclusive  against  his  power  to  commit 
embezzlement.  And  the  English  judges  would  doubtless  not 
accept  this  Massachusetts  doctrine  in  any  extreme  application,  if 
indeed  they  would  at  all.  Or  rather  they  would  not  admit  the 
rule  to  be  an  absolute  one,  that  the  servant  should  have  no  right 
to  part  with  the  identical  money,  supplying  its  place  with  other.11 

1  Bex  v.    Freeman,  5  Car.  ft  P.  534.       "  Bex  v.  Taylor,  3  B.  ft  P.  596,  2  Leach, 
And  see  Bex  ».  White,  4  Car.  ft  P.  46.         4th  ed.  974,  Boss,  ft  By.  68,  where 


*  Bex  v.  Sullen*,  1  Moody,  129.  observed :  "  With  respect  to  money,  it  is 
8  Ante,  4  353,  note.  not  necessary  that  the  servant  should'  de- 

*  People  v.  Hennessey,  15  Wend.  147.  liver  over  to  his  master  the  identical  pieces 

*  See  the  statute,  ante,  f  328.  of  money  which  he  receives,  if  he  should 

*  And  see  Bee.  v.  Townsend,  1  Den.  have  lawful  occasion  to  pay  them  away. 
C.  C.  167, 2  Car.  ft  E.  168;  Bex  v.  Hall,  In  such  a  case  as  this,  therefore,  even  if 
1  Moody,  474 ;  Beg.  v.  Hunt,  8  Car.  ft  P.  there  had  been  evidence  of  the  prisoner 


642 ;  Beg.  v.  Miller,  2  Moody,  249.  having  spent  the  money  on  the  otter  side 

7  Ante,  {  338.  of  jUackfriar's  Bridge,  it  would  not  neces- 

8  Commonwealth  v.  Stearns,  2  Met.  343.    sanly  confine  the  trial  of  the  offence  to  the 


•  Commonwealth  v.  Libby,  1 1  Met.  64.      county  of  Surry. 
w"  Ante,  §  338 ;  Bex  v.  Carr,  Buss,  ft  By. 
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Consequently,  in  the  case  before  referred  to,1  where  the  captain  of 
a  barge  was  paid,  for  taking  out  and  selling  coals,  two  thirds  of  the 
sum  he  got  for  them  above  what  would  have  been  charged  at  the 
mine,  the  court  overruled  this  objection ;  observing,  "  As  to  the 
price  at  which  the  coals  were  charged  at  the  colliery  in  this 
instance,  namely,  fourteen  shillings  per  chaldron,  that  sum  the 
prisoner  received  solely  on  his  master's  account,  as  his  servant, 
and  by  embezzling  it  became  guilty,"  &c.a  So  where  a  servant, 
paid  according  to  what  lie  did,  was  to  get  orders  for  jobs,  do  them 
out  of  his  master's  materials,  receive  from  customers  the  price  of 
the  manufactured  articles,  then  carry  it  to  his  master,  and,  at  the 
end  of  the  week,  have  out  of  it  the  proportion  agreed  upon  for  his 
work,  —  embezzled  the  sum  .received  for  a  particular  article,  one 
third  of  which  sum%as  to  be  his  for  his  work,  —  the  judges  held 
that  he  was  rightly  convicted  of  embezzling  the  whole.8 

* 

IY.  The  Act  by  which  the  Embezzlement  is  done. 

§  357  [306] .  We  have  already  seen,  that  the  thing  embezzled 
must  come  first  into  the  hands  or  possession  of  the  person  ac- 
cused, in  distinction  from  coming  directly,  in  the  first  instance, 
to  the  master.4  And  the  question  now  before  us  is,  by  what  act 
does  the  servant,  after  getting  the  thing  under  his  control,  em- 
bezzle it,  within  the  meaning  of  these  statutes.  There  is  always, 
in  all  departments  of  jurisprudence,  civil  and  criminal,  a  distinc- 
tion between  an  act  and  the  evidence  of  it ;  and  our  present 
inquiry  is  concerning  the  act,  in  distinction  from  the  evidence. 
But,  on  the  point,  we  have  little  light  from  the  authorities  ;  yet 
we  may  infer  from  them,  and  especially  from  the  reason  of  the 
law,  that,  if  the  servant  does  with  the  property,  under  his  control, 
what  one  must  intend  to  do  with  property  taken  to  commit  lar- 
ceny of  it,  he  embezzles  it,  while  nothing  short  of  this  is  sufficient. 

§  358  [307].  One  point  decided  is,  that,  on  common-law  princi- 
ples, the  indictment  under  the  statute  must  set  out  specifically 
some  article  of  the  property  embezzled ;  an  allegation,  that  the 
♦    prisoner  "  took  and  received,  on  account  of  his  master,  divers 

i  Ante,  i  338.  *  Moody,  278  ;  Rex  v.  Hall,  Robs.  &  Ry. 

8  Rex  v.  Hartley,  Rubs.  &  Ry.  139.  See    463,  3  Stark.  67. 
also  Reg.  v.  Atkinson,  Car.  &  M.  525,  2        *  Rex  v.  Hoggins,  Ross.  &  Ry.  145. 

4  Ante,  §  352. 
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sums  of  money,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  the  sum  of  102.,  and  afterwards  embezzled  the  same,"  not 
being  sufficient.1  In  other  words,  the  indictment  must  describe, 
according  to  the  feet,  some  of  the  identical  goods  or  money.  So 
the  evidence  must  establish  the  embezzlement  of  the  specific  arti- 
cles described.2 

§359  [308].  On  this  subject,  however,  the  English  statute  of 
7  &  8  Geo.  4,  c.  29,  §  48,  contained  the  provision,  not  in  the  former 
enactments,  "  That  it  shall  be  lawful  to  charge  in  the  indictment, 
and  proceed  against  the  offender  for,  any  number  of  distinct  acts 
of  embezzlement,  not  exceeding  three,  which  may  have  been  com- 
mitted by  him  against  the  same  master,  within  the  space  of  six 
calendar  months  from  the  first  to  the  last  of  such  acts ;  and,  in 
every  such  indictment,  except  where  the  offence  shall  relate  to 
any  chattel,  it  shall  be  sufficient  to  allege  the  embezzlement  to  be 
of  money,  without  specifying  any  particular  coin  or  valuable 
security ;  and  such  allegation,  so  far  as  regards  the  description  of 
the  property,  shall  be  sustained  if  the  offender  shall  be  proved  to 
have  embezzled  any  amount,  although  the  particular  species  of 
coin  or  valuable  security  of  which  *  such  amount  was  composed 
shall  not  be  proved,  or  if  he  shall  be  proved  to  have  embezzled 
any  piece  of  coin  or  valuable  security,  or  any  portion  of  the  value 
thereof,  although  such  piece  of  coin  or  valuable  security  may  have 
been  delivered  to  him  in  order  that  some  part  of  the  value  thereof 
should  be  returned  to  the  party  delivering  the  same,  and  such  part 
shall  have  been  returned  accordingly."  8    On  common-law  princi- 

1  Rex  v.  Flower,  5  B.  &  C.  736, 8  D.  &  such  acts  ;  and,  in  every  Bach  indictment 

R.  512 ;  Rex  v.  Furneaux,  Rom.  &  Rjr.  where  the  offence  shall  relate  to  any  money 

335.  or  any  valuable  security,  it  shall  be  suffl- 

*  Rex  v.  Tyero,  Rum.  &  Ry.  409.  cient  to  allege  the  embezzlement,  or  fraudu- 

8  See  2  Ross.  Crimes,  Grea.  Ed.  167.  lent  application  or  disposition,  to  be  of 

This,  however,  is  now  repealed  in  Eng-  money,  without  specifying  any  particular 

land ;  and,  in  place  of  it,  is  Stat.  24  &  25  coin  or  valuable  security ;  and  such  allega- 

Vict.  c  96,  f  71,  to  the  same  effect  in  sob-  don,  so  far  as  regards  the  description  of 

stance,  but  differing  somewhat,  as  follows :  the  property,  shall  be  sustained  it  the  of- 

"  For  preventing  difficulties  in  the  prosocu-  fender  shall  be  proved  to  have  embezzled 

tion  of  offenders  in  any  case  of  embezzle-  or  fraudulently  applied  or  disposed  of  any 

meat,  fraudulent  application  or  disposition  amount,  although  the  particular  species  of 

herein-before-mentioned,  it  shall  be  lawful  coin  or  valuable  security  of  which  such 

to  charge  in  the  indictment  and  proceed  amount  was  composed,  should  not  be  proved; 

against  the  offender  for  any  number  of  dis-  or  if  he  shall  be  proved  to  have  emoezzled 

tinct  acts  of  embezzlement,  or  of  fraud u-  or  fraudulently  applied  or  disposed  of  any 

lent  application  or  disposition,  not  exceed-  piece  of  coin,  or  any  valuable  security,  or 

ing  three,  which  may  have  been  committed  any  portion  of  the  value  thereof,  although 

by  him  against  Her  Aiajesty  or  against  the  such  piece  of  coin  or  valuable  security  may 

same  master  or  employer,  within  the  space  have  been  delivered  to  him  in  order  that 

of  six  months  from  the  first  to  the  last  of  some  part  of  the  value  thereof  should  be 
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pies,  a  statute  providing  a  simpler  form  of  indictment  does  not 
change  the  nature  of  the  offence,  or  diminish  the  quantity,  or 
modify  the  species,  of  proof.  And  this  enactment,  notwithstand- 
ing doubts  cheated  by  one  case,1  has  not  so  operated  practically  in 
England,  but  even  now  it  will  not  suffice  merely  to  show  at  the 
trial  a  general  deficiency  in  account ;  some  specific  sum  must  be 
proved  to  have  been  embezzled,  the  same  as  in  larceny  some  par- 
ticular acticle  must  be  shown  to  have  been  stolen.2  In  some  of  the 
United  States  there  are  statutes  similar  to  this  English  enactment.8 

§  360  [809].  The  nature  of  the  evidence  informs  us  also  of  the 
nature  of  the  offence.  If  a  servant  keeps  true  accounts,  or  other- 
wise duly  acknowledges  the  receipt  of  money,  he  cannot  ordinarily 
be  convicted  of  embezzling  it,  however  he  may  appropriate  it  to 
his  own  use;4  though,  on  the  other  hand,  the  mere  fact  of  his 
making  an  entry  in  the  books  of  account  will  not  necessarily 
exempt  him  from  the  charge  of  embezzlement.6  At  all  events, 
the  mere  fact  of  not  paying  it  over  is  clearly  insufficient,6  even 
though  he  sets  up  an  excuse  never  so  frivolous,  or  a  claim  in  him- 
self wholly  unfounded,7  or  though  he  absconds ; 8  yet,  under  cir- 
cumstances, absconding  has  -been  ruled  to  be  enough  to  warrant 
the  jury  in  convicting.9  "  I  think,"  said  Bollard,  B.,  "  it  is  essen- 
tial that  there  should  be  a  denial  of  having  received  the  money,  or 
else  that  some  false  account  should  be  given." 10  And  the  proof 
usually  relied  upon  and  held  sufficient,  is,  either  that  the  servant 
has  wilfully  made  in  his  books  false  entries,11  or  else  that  he 
has  denied  or  wilfully  omitted  to  acknowledge  the  receipt  of  the 
embezzled  article  or  fund.12 

§  861  [310] .  And  where  a  "clerk,  on  receiving  18?.  in  one  pound 
notes,  immediately  entered  it  as  12/.,  intending  to  embezzle  the 

6/.,  the  majority  of  the  judges  held,  that  he  was  rightly  convicted 

• 

returned  to  the  party  delivering  the  same,  6  Rex  v.  Smith,  Russ.  &  Ry.  267. 
or  to  some  other  person,  and  snch  part  T  Reg.  v.  Norman,  Car.  &  M.  501 . 
shall  have  been  returned  accordingly."  8  Reg.  v.  Creed,  1  Car.  &  K.  63. 

*  Rex  v.  Grove,  1  Moody,  447,  7  Car.  &       °  Rex  v.  Williams,  7  Car.  &  P.  338. 
P.  635.  *°  Reg.  v.  Jones,  7  Car.  &  P.  834. 

8  Reg.  v.  Jones,  8  Car.  &  P.  288.    A  "  Rex  v.  Hall,  Russ.  &  Ry.  463.    A 

conclusion,  however,  somewhat  shaken  by  mere  omission  to  enter  the  sum  is  not  in 

the  later  case  of  Reg.  v.  Moah,  Dears.  626,  itself  alone  sufficient.   Rex  v.  Jones,  7  Car. 

36  Eng.  L.  &  Eq.  592.  &  P.  833.    And  see  Rex  v.  Tyers,  Boss. 

*  Commonwealth  v.  Wyman,  8  Met.  247.  &  Ry.  402;  Reg.  v.  Chapman,  1  Car.  & 

*  Rex  v.  Hodgson,  3  Car.  &  P.  422;  K.  119. 

Reg.  v.  Norman,  Car.  &  M.  501;  Reg.  v.  1S  Reg.  v.  Jackson^  1  Car.  &  K.  384; 

Creed,  1  Car.  &  K.  63.    And  see  Rex  v.  Rex  v.  Jones,  7  Car.  &  P.  833 ;  Rex  ». 

Beacall,  1  Car.  &  P.  310.  Taylor,  2  Leach,  4th  ed.  974,  Russ.  &  By. 

*  Reg.  v.  Lister,  Dean.  &  B.  118,  87  63, 3  B.  &  P.  596 ;  Rex  9.  Hobson,  Bass. 
Eng.  L.  &  Eq.  600.  &  Ry.  56,  2  Leach,  4th  ed.  975;  Reg.  v. 
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as  of  the  latter  amount ;  although  the  further  fact  appeared,  that 
afterward,  and  during  the  same  day,  before  the  time  came  to  pay 
over  his  receipts  to  his  employer,  he  had  taken  a  larger  sum,  of 
which  he  made  a  correct  entry;  and  that  he  accounted  for  all 
his  receipts  of  the  day,  except  the  six  pounds,  and  so  the  particular 
six  one  pound  notes  might,  for  anything  appearing  to  the  contrary, 
have  been  delivered  over.1  Here  the  offence  was  complete  when 
the  false  entry  was  made;  fend  what  was  done  could  not  be  undone 
by  matter,  at  least  by  such  matter,  subsequent. 

§  362  [811].  When,  however,  a  clerk,  having  already  in  his 
Lands  funds  of  his  employer,  received  11.  2s.  6d.,  of  which  he 
made  a  correct  entry  in  his  books  of  account,  and  put  it  with 
those  funds,  but  afterward  altered  the  entry  to  5/.  6s.  lOirf., 
for  jrhich  latter  sum  only  he  accounted,  the  judges  were  of  opin- 
ion, that  he  could  not  be  convicted  of  embezzling  the  difference 
between  these  two  sums ;  because  he  "  might  have  paid  over  the 
whole  of  what  he  received  for  the  11.  2s.  6<£,  and  have  taken  the 
11.  lbs.  Id.  from  the  other  moneys.'9  2  And  in  a  nisi  prius  case, 
before  Williams,  J.,  an  acquittal  was  ordered  on  facts  not  greatly, 
differing  from  these ;  because  the  prosecutor  could  not  show,  what 
the  judge  said  was  necessary,  a  precise  sum  received  by  the  pris- 
oner on  his  master's  account,  and  the  whole  or  part  of  the  very 
sum  appropriated  to  his  own  use.8 

V.   The  Intent. 

§  363  [812] .  This  is  not  an  offence  which  requires  any  special 
observations  concerning  the  intent ;  therefore  the  reader  need  only 
be  referred  to  the  general  doctrines  on  this  subject,  stated  in  the 
previous  volume.4  If  a  man  commits  the  act  of  embezzlement, 
the  presumption  is  that  he  means  to  embezzle.5 

VI.    Concluding  Points. 

§  364  [313].  Degree  of  the  offence  —  punishment — attempts. 
In  England,  this  offence  is  felony;6  and  it  is  generally  so  in  this 

Mnrdock,  2  Den.  C.  C.  298,  8  Eng.  L.  &  199;  Rex  v.  Hoggins,  Ross.  &  Ry.  145; 

Eq.  577 ;  Rex  v.  Borrett,  6  Car.  &  P.  124 ;  ante,  i  358. 

Reg.  v.  Aston,  2  Car.  &  K.  413;  Reg.  ».        8  Rex  v.  Tyere,  Rubs.  &  Ry.  402. 
White,  8  Car.  Jb  P.  742;  Reg.  v.  Wortley,        *  Reg.  v.  Chapman,  1  Car.  &  K.  119. 
2  Den.  C.  C.  333,  15  Jar.  1137;  Reg.  v.       *  Book  II.  Vol.  V.    And  see  United 

Welch,  I  Den.  C.  C.  199.  States  o.  Sander,  6  McLean,  598. 

i  Rex  v.  Hall,  Ross.  &  Ry.  463, 3  Stark.        *  People  v.  Hennessey,  15  Wend.  147. 
67.    And  see  Reg.  v.  Welch,  1  Den.  C.  C.       6  Archb.  New  Crim.  Proced.  448. 
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country,  for  reasons  to  which  the  reader  need  not  here  be  directed. 
But  there  may  be  statutes  under  which  it  is  only  misdemeanor,  — 
a  matter  resting  on  principles  sufficiently  discussed  elsewhere  in 
these  volumes.1  So  the  question  of  the  punishment  needs  no 
special  observation.3  Concerning  attempts  to  embezzle,  there  is  no 
authority  whatever  to  guide  us ;  but  the  reader  may  consult  the 
general  doctrine  of  attempt,  as  explained  in  the  previous  volume.1 

§  865  [315] .  Constitutional  question.  In  a  Tennessee  case,  the 
act  of  the  legislature  incorporating  the  Union  Bank  having  pro- 
vided, that,  if  any  of  "  the  officers,  agents,  or  servants  "  of  this 
particular  bank  should  embezzle  its  funds,  or  make  false  entries, 
they  should  be  guilty  of  felony, — the  court  held  the  statute  to  be 
unconstitutional  and  void ;  because,  as  it  embraced  only  the  officers 
of  one  bank,  not  all  persons  in  the  like  situations,  it  was  partial  in 
its  operation.  If  it  had  extended  to  the  officers  of  all  banks,  it 
would  not  have  been  so.  The  constitutional  provision  violated 
was  said  to  be  this,  that  no  person  shall  be  imprisoned,  Ac.,  but 
by  the  judgment  of  his  peers,  or  "  the  law  of  the  land."4 

§  366  [315 a].    General  view  of  the  offence  of  embezzlement. 
As  we  leave  this  subject,  let  us  bear  in  our  minds,  what  indeed 
appears  in  the  foregoing  pages,  that  embezzlement  is  merely  a 
statutory  offence,  not  an  offence  at  the  common  law,  and  that  the 
statutes  creating  it  differ  somewhat  in  their  terms.    The  forego- 
ing sections  of  this  chapter  will  be  found  useful  to  practitioners ; 
yet  they  do  not  either  exhaust  the  subject  as  it  rests  ia  the  adjudi- 
cations, since  these  are  not  all  stated  in  full,  and  especially  ave  not 
all  given  in  connection  with  the  particular  statute  in  full ;  or,  on 
the,  other  hand,  enter  fully  into  the  matter  as  one  of  legal  princi- 
ple.   Leaving  it  as  it  rests  in  the  decisions,  let  us  look  at  a  few 
points  as  they  appear  in  the  light  of  legal  reason ;  and,  as  we  look 
at  them,  let  us  remember,  that  we  are  now  upon  a  branch  of  the 
law  not  very  thoroughly  considered  in  our  books,  and  not  as  jet 
expanded  by  judicial  decision  to  its  ultimate  and  complete  propor- 
tions ;  that,  also,  though  this  branch  of  the  law  may  have  taken 
form  somewhat  in  England,  yet  it  has  not  received  so  nearly  its 
shape  in  any  one  of  our  American  States  as  there ;  and  that  we 
merely  respect  the  modern  English  adjudications,  do  not  servilely 
follow  them. 

*  Vol.  I.  $  580  et  seq.  •  Vol.  I.  §  657  et  seq. 

*  Vol.  I.  i  710  et  seq.  *  Budd  v.  The  State,  3  Humph.  483. 
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|  367  [315  &].  One  of  the  general  points  to  be  here  considered 
has  been  mentioned  already.1  It  is,  that,  in  reason,  whenever  a 
man  claims  to  be  a  servant  while  getting  into  his  possession  by 
force  of  this  claim  the  property  to  be  embezzled,  he  should  be 
held  to  be  such  on  his  trial  for  the  embezzlement.  This  proposi- 
tion is  not  made  without  considering  what  may  be  said  against  it. 
And  a  most  natural  objection  to  it  is,  that,  when  a  statute  creates 
an  offence  which  by  its  words  can  be  committed  only  by  a"  ser- 
vant,'' an  extension  of  its  penalties  to  one  who  is  not  a  servant, 
but  only  claims  to  be  such,  violates  the  sound  rule  of  statutory 
interpretation,  whereby  the  words,  taken  against  defendants,  must 
be  construed  strictly.  But  why  should  not  the  rule  of  estoppel, 
known  throughout  the  entire  civil  department  of  our  jurispru- 
dence, apply  in  the  criminal  ?  If  it  is  applied  here,  then  it  settles 
the  question;  for,  by  it,  when  a  man  has  received  a  thing  of 
another  under  the  claim  of  agency,  he  cannot  turn  round  and  tell 
the  principal,  asking  for  the  thing,  "  Sir,  I  was  not  your  agent  in 
taking  it,  but  a  deceiver  and  a  scoundrel."  When,  therefore,  the 
principal  calls  the  man  under  these  circumstances  to  account,  the 
man  is  estopped  to  deny  the  agency  he  professed, — why  also,  if 
he  is  then  indicted  for  not  accounting,  should  he  not  be  estopped 
on  the  trial  of  the  indictment  ? 

§  368  [315  c].  Another  point  is,  that  these  statutes  of  em- 
bezzlement should  not  be  so  narrowed  by  construction  as  to 
exclude  from  their  penalties  every  transaction  which  would 
have  furnished  the  subject  of  a  common-law  indictment.  Sup- 
pose, for  instance,  the  taking  of  the  article  alleged  to  have 
been  embezzled,  was  such  as  amounts  to  a  common-law  larceny 
of  it,  why  should  not  an  indictment  for  embezzlement  lie  equally 
as  well  as  one  for  larceny,  provided  the  act  done  was  within  the 
terms  of  the  statute,  and  no  previous  prosecution  had  been  had 
for  it  as  a  larceny  ?  This  question  assumes  the  offences  of  embez- 
zlement and  larceny  to  be  of  one  degree ;  for  instance,  both  felo- 
nies. If  they  were  of  different  degrees,  a  technical  rule  of  our 
law  would  lead  to  the  other  result,  as  already  explained.2  But, 
again,  if  a  man  claiming  to  be  a  servant  should  sell  an  article  of 
his  master's  under  circumstances  to  make  the  sale  a  larceny  of  it, 
jet  also  to  bind  the  master  by  the  sale,  the  money  received  for  the 
article  would  belong  to  the  master,  and  an  indictment  should  be 

*  Ante,  *  351.  '  Ante,  §  353. 
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held  to  lie  for  the  embezzlement  of  it.  In  this  case,  the  two  trans- 
actions would  be  distinct ;  and,  though  embezzlement  were  misde- 
meanor and  larceny  felony,  either  form  of  the  prosecution  should 
properly  be  maintainable. 

§  369  [315  d] .  One  other  point  is  the  following :  When  a  par- 
ticular thing  of  a  nature  to  be  embezzled  has  come  into  the  hands 
of  the  servant,  he  is  in  reason  to  be  held  guilty  of  embezzling  it,  in 
all  circumstances  which'  show  a  malicious  intent  to  deprive  the 
master  of  it.  Suppose,  for  instance,  he  has  the  right  to  mix  the 
thing  with  his  own  property,  and  does  mix  it,  intending  to  em- 
bezzle the  thing,  —  why  let  him  escape  on  the  ground,  that  his 
act  itself  was  alone  no  violation  of  duty,  but  only  his  act  when 
coupled  with  his  intent  ?  Many  things  criminal  are  only  so  bo- 
cause  of  the  intent  with  which  they  are  done.  But  suppose,  in 
these  circumstances,  the  intent  to  embezzle  arose  after  the  mixing 
of  the  article ;  for  instance,  arose  after  the  money  was  deposited 
by  the  servant  to  swell  his  own  account  in  a  bank,  —  could  he 
then  be  held  for  the  embezzlement?  Before  this  question  is 
answered,  let  us  observe,  that,  if  the  servant  had  no  right  so  to 
deposit  the  money,  yet  deposited  it  without  the  evil  intent,  his 
case  would  necessarily  be  merely  the  same  as  when  he  had  depos- 
ited with  right.  Does,  then,  this  act  of  mixing  by  the  servant 
stand  in  reason  against  the  possibility  of  his  committing  the 
offence  of  embezzlement  afterward  ?  Plainly  an  inability  arising 
afterward .  to  pay  over  the  money  would  not  constitute  embezzle- 
ment. He  must  have  the  criminal  intent.  But  if  he  has  this 
intent,  and,  in  pursuance  thereof,  not  in  consequence  of  any  inabil- 
ity, refuses,  he  certainly  commits  in  the  eye  of  morals  the  offence, 
in  the  eye  of  ordinary  reason,  also,  precisely  as  if  he  had  not 
made  the  deposit,  or  otherwise  mixed  the  fund.  The  legal  diffi- 
culty is  to  know,  and  state  in  the  indictment,  what  particular 
coin  or  bank-notes  he  embezzles.  And  this  difficulty  merely  runs 
the  question  into  one  of  pleading.  Now,  this  question  of  pleading 
is  pot  for  discussion  here,  only  we  may  observe,  that  a  court 
departs  from  its  duty  when  it  does  not  allow  some  form  of  plead- 
ing to  cover  every  form  of  offence  known  in  the  law.  We  con- 
clude, consequently,  that  embezzlement  may  in  reason  be  committed 
under  the  circumstances  mentioned  in  this  section,  and  that  those 
courts  which  have  determined  otherwise  have  erred. 

§  370  [315  e].  The  foregoing  propositions  are  all  which  the 
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author  desires  to  state  here.  They  are  either  right  or  wrong.  If 
wrong,  the  spot  where  the  error  lies  can  be  pointed  to  by  those 
who  examine  the  subject  hereafter.  If  right,  they  show  a  failure 
in  the  tribunals  generally,  to  place  this  part  of  our  law  in  so  pure 
a  light  as  shines  on  our  jurisprudence  at  large.  And  though  the 
legal  author  is  not  to  lead  the  judges,  as  the  legislature  does,  by 
an  authority  within  himself,  still  his  work  is  to  point  them  to  those 
rays  of  unchanging  truth,  which  no  man',  in  any  situation  of  life, 
whether  he  is  acting  officially  or  as  a  private  citizen,  is  entitled  to 
disregard.  The  law  of  embezzlement  is  not  so  firmly  fixed  in  the 
adjudications  of  any  one  of  our  States  as  to  render  improper  a 
fresh  examination  of  it  by  the  judges,  in  the  light  of  our  judicial 
science,  and  in  the  experiences  of  past  imperfections  and  present 
necessities,  as  well  as  of  actual  judicial  decision. 
yol.  il  18  [  205  ] 
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EMBRACERY. 


$  371  [316].  The  crime  of  embracery  is  mentioned  in  the  old 
books.  It  is  a  species  of  maintenance,  consisting  in  an  attempt 
corruptly  to  influence  a  jury.1  Blackstone  defines  it  as  "an 
attempt  to  influence  a  jury  corruptly  to  one  sidte  by  promises,  per- 
suasions, entreaties,  money,  entertainments,  and  the  like."  a  And 
Hawkins  says :  "  It  seems  clear,  that  any  attempt  whatsoever  to 
corrupt  or  influence  or  instruct  a  jury,  or  any  way  to  incline  them 
to  be  more  favorable  to  the  one  side  than  to  the  other,  by  money, 
promises,  letters,  threats,  or  persuasions,  except  only  by  the 
strength  of  the  evidence  and  the  arguments  of  the  counsel  in  open 
court,  at  the  trial  of  the  cause,  is  a  proper  act  of  embracery ; 
whether  the  jurors  on  whom  such  attempt  is  made  give  any  ver- 
dict or  not,  or  whether  the  verdict  given  be  true  or  false."  8 

1  4  Bl.  Com.  140 ;  1  Hawk.  P.  C.  Carw.  shall  have  his  plaint  by  bill  presently  be- 

Ed.  p.  466,  $  1 ;  Vol.  I.  $  919.  fore  the  justices  before  whom    they  did 

*  4  Bl.  Com.  140.  swear,  and  that  die  jtujor  be  pat  to  answer 

8  1 .  1  Hawk.  P.  C.  Curw.  Ed.  p.  466,  §  1 .  without  any  delay ;  and,  if  they  plead  to  the 

There  are,  upon  this  subject,  some  old  Eng-  country,  the  inquest  shall  be  taken  pres- 

lish  Statutes,  some  of  which  may  doubtless  entlyr  And  if  any  man  other  than  the 

be  deemed  to  be  common  law  in  this  coun-  party  will  sue  for  the  king  against  the 

try.    See  Roberts's  Eng.  Stats,  in  force  in  juror,  it  shall  be  heard  and  determined  as 

Pa.  232  et  sea .    Of  the  more  important  of  afore  is  said.    And  if  the  juror  be  attainted 

these  are  the  following :  at  the  suit  of  other  than  the  partv,  and 

2.  Stat.  5  Edw.  3,  c.  10,  entitled,  "  The  maketh  fine,  the  party  that  sueth  shall  have 
Punishment  of  a  Juror  that  is  Ambidexter  half  the  fine ;  and  tnat  the  parties  to  the 
and  taketh  money."  Its  important  words  plea  shall  recover  their  damages  by  the  as- 
are :  "  If  any  juror  in  assizes,  juries,  or  in-  sessment  of  the  inquest ;  and  that  the  juror 
quests,  take  of  the  one  party  or  of  the  other,  so  attainted  have  imprisonment  for  one 
and  be  thereof  duly  attainted,  that  here-  year,  which  imprisonment  the  king  granteth 
after  he  shall  not  be  put  in  any  assizes,  that  it  shall  not  be  pardoned  for  any  fine, 
iuries,  or  inquests,  and  nevertheless  he  shall  And  if  the  party  will  sue  by  writ  before 
be  commanded  to  prison,  and  further  ran-  other  justices,  he  shall  have  the  suit  in  form 
somed  at  the  king's  will."  aforesaid." 

3.  Stat.  34  Edw.  3,  c.  8, entitled :  "The  4.  Stat.  38  Edw.  3,  stat.  1.  c.  12,  enti- 
Penalty  of  a  Juror  taking  reward  to  tied :  "  The  Punishment  of  a  Juror  taking 
give  his  Verdict."  It  provides,  "that,  in  reward  to  give  Verdict,  and  of  Embraceors. 
every  plea,  whereof  the  inquest  or  assize  It  is :  "  Item,  as  to  the  article  of  jurors  in 
doth  pass,  if  any  of  the  parties  will  sue  the  four  and  thirtieth  year,  it  is  assented 
against  any  of  the  jurors,  that  they  have  and  joined  to  the  same,  that,  if  any  juror  in 
taken*  of  his  adversary,  or  of  him,  for  to  assizes  sworn,  and  other  inquests  to  be  taken 
give  their  verdict,  he  shall  be  heard,  and  between  the  king  and  party,  or  party  and 
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§  372  [317].  Hawkins  attenuates  this  doctrine  by  saying :  "  The 
law  so  abhors  all  corruptions  of  this  kind,  Jhat  it  prohibits  every- 
thing which  has  the  least  tendency  to  it,  what  specious  pretence 
soever  it  may  be  covered  with  ;  and  therefore  it  will  not  suffer  a 
mere  stranger  so  much  as  to  labor  a  juror  to  appear  and  act 

• 

party,  do  anything  take  by  them  or  other  of  from  henceforth  all  statute*  heretofore  made 
the  party  plaintiff  or  defendant,  to  give  their  concerning  maintenance,  champerty,  and 
verdict,  and  thereof  be  attainted  by  process  embracery,  or  any  of  them,  now  standing 
contained  in  the  same  article  [that  is,  process  and  being  in  their  fall  strength  and 
mentioned  in  the  foregoing  Stat.  34  Edw.  force,  shall  be  put  in  dne  execution  accord- 
3,  c  S],  be  it  at  the  suit  of  the  party  that  ing  to  the  tenures  and  effects  of  the  same 
will  sue  for  himself,  or  for  the  king,  or  any  statutes."  $  8*  That,  among  other  things, 
other  person,  every  of  the  said  jurors  shall  "  no  person,  &c.,  do  hereafter  unlawfully 
pay  ten  times  as  much  as  he  oath  taken ;  retain,  for  maintenance  of  any  suit  or  plea* 
and  he  that  will  sue  shall  have  the  one  half,  any  person  or  persons,  or  embrace  any  free- 
and  the  king  the  other  half.  And  that  all  holders  or  jurors/'&c. 
the  embraceors  mat  bring  or  procure  such  6.  It  is  perceived,  that, 'In  part  at  least, 
inquests  in  the  country  to  take  gain  or  profit,  these  statutes  were  passed  to  authorize  an 
shall  be  punished  in  the  same  manner  and  action  of  a  popular  nature  against  the  per- 
form as  the  jurors ;  and,  if  the  juror  or  em-  son  guilty  of  the  offence  of  embracery.  But 
braceor  so  attainted  have  not  whereof  to  it  is  observed  by  Hawkins,  in  answer  to  the 
make  gree  in  the  manner  aforesaid,  he  shall  inquiry  "  how  far  ofiences  of  this  kind  are 
have  the  imprisonment  of  one  year.  And  restrained  by  the  common  law,"  that  "there 
the  intent  of  the  king,  of  the  peat  men,  can  be  no  doubt  but  mat  they  subject  the 
and  of  the  commons,  is,  that  no  justice  nor  offender  either  to  an  indictment  or  action, 
other  minister  shall  inquire  of  office  upon  in  the  same  manner  as  all  other  kinds  of 
any  of  the  points  of  this  article,  but  only  at  unlawful  maintenance  do  by  the  common 
the  suit  of  the  party,  or  of  other,  as  afore  law."  1  Hawk.  P.  C.  Curw.  Ed.  p.  467, 
is  said/'  $  7.  Moreover,  a  nice  attention  to  the 
5.  Lastly,  we  have  Stat  83  Hen.  8,  c.  words  of  the  statutes  shows,  that  they 
9,  entitled :  "  The  Bill  of  Bracery  and  buy-  were  not  meant  to  take  away  the  right  of 
ing  of  Tides/'  It  is  of  but  little  conse-  indictment  for  the  acts  for  which  they 
quence  in  this  connection ;  the  more  material  provide  an  additional  restraint, 
part  of  which  relates  to  what  is  called  the  7.  In  the  law  dictionary  known  under 
laying  and  selling  of  pretended  titles;  and,  the  name  of  Torolins,  or  of  Jacob,  we  have 
as  to  mis  part,  it  is  not  received  in  all  the  the  following :  "  Embrooeor.  He  that,  when 
States.  See  ante,  \  139,  140.  It  is  not,  a  matter  is  in  trial  between  party  and  party, 
for  example,  in  Georgia,  Cain  ».  Monroe,  comes  to  the  bar  with  one  of  the  parties, 
23  6a.  82 ;  Harring  v.  Barwick,  24  Ga.  59 ;  having  received  some  reward  so  to  do,  and 
Webb  v.  Camp.  26  Ga.  354.  But  this  speaks  in  the  case ;  or  privately  labors  the 
Georgia  opinion,  dissented  from  by  one  jury,  or  stands  in  the  court  to  survey  or 
judge,  does  not  necessarily  exclude  the  op-  overlook  them,  whereby  they  are  awed  or 
eration  of  the  statute  in  cases  of  embracery,  influenced,  or  put  in  fear  or  doubt  of  the 
In  the  preamble  it  is  said,  "  that  there  is  matter.  But  lawyers,  attorneys,  &c,  may 
nothing  within  this  realm  that  conserveth  speak  m  the  case  for  their  clients,  and  not 
his  [the  •king's]  loving  subjects  in  more  be  embraceors.  Also  the  plaintiff  may  labor 
quietness,  rest,  peace,  and  good  concord  the  jurors  to  appear  in  his  own  cause,  but  a 
than  the  due  and  just  ministration  of  his  stranger  must  not  do  it ;  for  the  bare  writ- 
laws,  and  the  true  and  indifferent  trials  of  ing  a  letter  to  a  person,  or  personal  request 
such  titles  and  issues  as  been  to  be  tried  ac-  for  a  juror  to  appear,  not  by  the  party  him- 
cording  to  the  laws  of  this  realm;  which  his  self,  hath  been  held  within  the  statutes 
most  royal  majesty  perceiveth  to  be  greatly  against  embracery  and  maintenance.  Co. 
hindered  and  letted  by  maintenance,  em-  Lit.  869;  Hob.  294;  1  Saund.  391.  If  the 
bracery,  champerty,  subornation  of  wit-  party  himself  instructs  a  juror,  or  promises 
nesses,  sinister  labor,  buying  of  titles  and  any  reward  for  his  appearance,  then  the 
pretensed  rights  of  persons  not  being  in  party  is  likewise  an  embraoeor.  And  a 
possession ;  whereupon  great  perjury  hath  luror  may  be  guilty  of  embracery,  when  he, 
ensued,  and  much  inquietness,  oppression,  by  indirect  practises,  gets  himself  sworn 
vexation,  troubles,  wrongs,  and  disinherit*  on  the  tab*,  to  serve  on  one  side.  1  Lil. 
ance."    It  is  therefore  enacted,  §  1,  "  that  513." 
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according  to  his  conscience." 1  But  {lie  latter  clause  of  this  state- 
ment is  carrying  an  old  refinement  quite  too  far ;  for  an  honest 
exhortation  to  do  justice  should  never  be  construed  into  guilt. 

§  373.  "  Also  it  is  said,"  continues  Hawkins,  "  that  generally 
the  giving  of  money  to  a  juror  after  the  verdict,  without  any  prece- 
dent contract  in  relation  to  it,  is  an  offence  savoring  of  the  nature 
of  embracery ;  because,  if  such  practices  were  allowable,  it  woulcl 
be  easy  to  evade  the  law  by  giving  jurors  secret  intimations  of 
such  an  intended  reward  for  their  service,  which  might  be  of  as 
bad  consequence  as  the  giving  of  money  beforehand.  But  it  seems 
clear  that  the  giving  of  jurors  such  a  reasonable  recompense  as  is 
usually  allowed  them  for  their  expenses  in  travelling,  <fcc.,  and 
which  may  fairly  be  expected  by  them  from  either  side  that  shall 
prevail,  is  no  way  criminal ;  because,  if  no  such  allowance  were 
to  be  expected,  it  would  be  often  difficult  to  prevail  with  persons  to 
serve  on  a  jury  at  their  own  charge.  And  therefore  by  experience 
it  ftath  been  found  necessary  to  permit  the  parties  to  give  jurors 
some  amends  for  their  charges." 8  In  our  States,  however,  the 
matter,  of  compensation  to  jurors  is  generally,  perhaps  universally, 
regulated  by  statutes ;  consequently  there  is  no  room  for  allowing 
any  other  compensation  to  be  given  by  the  parties. 

§  374.  "  It  hath  been  adjudged,"  continues  Hawkins, "  that  the 
bare  giving  of  money  to  another  to  be  distributed  among  jurors 
is  an  offence  of  the  nature  of  embracery,  whether  any  of  it  be 
actually  so  distributed  or  not.  Also  it  is  clear,  that  it  is  as  crimi- 
nal in  a  juror  as  in  any  other  person  to  endeavor  to  prevail  with 
his  companions  to  give  a  verdict  for  one  side  by  any  practices  what- 
soever, except  only  by  arguments  from  the  evidence  which  was  pro- 
duced, and  exhortations  from  the  general  obligations  of  conscience 
to  give  a  true  verdict.*  And  there  can  be  no.  doubt  but  that  all 
fraudulent  contrivances  whatsoever  to  secure  a  verdict  are  high 
offences  of  this  nature ;  as,  where  persons  by  indirect  means  pro- 
cure themselves  or  others  to  be  sworn  on  a  tales  in  order  to  serve 
one  side."  8 

§  875.  Whatever  may  be  said  of  maintenance  proper,  with 
which  this  offence  of  embracery  is,  in  the  books,  found  connected, 
and  of  which  it  constitutes,  in  some  sense,  a  part,  there  can  be  no 
doubt  that  embracery  is  to  be  reckoned  among  our  common-law 

i  1  Hawk.  P.  C.  Curw.  Ed.  p.  466,  *  2.        •  1  Hawk.  P.  C.  Cur*.  Ed.  p.  467,  f  4. 
1  1  Hawk.  P.  C.  Curw.  Ed.  p.  466,  §  3. 
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crimes,  not  merely  because  it  was  such  formerly  at  the  common 
law,  but  because  the  conduct  which  the  law  on  this  subject  was 
intended  to  suppress  is  contrary  to  good  morals  at  all  times,  and 
subversive  always  of  justice  in  the  courts,  and  a  grievous  wrong  of 
a  nature  always  held  to  be  indictable.  The  law  on  this  subject 
should,  with  us,  be  more  "  put  in  tire,"  to  use  an  old  expression, 
than  it  is. 


ENGROSSING.    See  Vol.  L  4  961. 

ENTRY,  FORCIBLE.    See  HL  Eokciblb  Ehtby  and  Dxtaivxb. 

ESCAPE.    See  fft.  Pfeiio*  Bxbaoh,  Ac 

EXPOSURE  OP  PERSON.    See  Vol.  I.  *  1060  et  seq. 
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EXTORTION.* 

Sect.  876, 877.    Introduction. 

878.  Kay  be  Committed  only  by  an  Officer. 

879.  Must  be  by  Color  of  bis  Office. 

880,  881.  The  Aot  must  be  within  a  Legal  Prohibition. 

888-386.  Mast  be  corruptly  done. 

886.  The  Thing  obtained  by  Extortion. 

887,  888.  English  and  American  Statutes. 

889-891.  Concluding  Matters. 

§  876  [826].  In  the  previous  volume  we  saw,  how  all  persons 
who  assume  official  position  place  themselves  thereby  in  circum- 
stances to  exert  a  peculiar  power,  which  brings  with  it  correspond- 
ing obligations  cognizable  by  the  criminal  law ;  and  how  they  are, 
in  consequence  of  these  facts,  liable  to  be  indicted  for  malfeasance 
in  office.9  Among  wrongful  official  acts,  open  to  peculiar  repre- 
hension, is  extortion.  It  consists  in  the  corruptly  demanding  or 
receiving,  by  the  person  in  office;  of  a  fee  for  services  which 
should  be  gratuitously  performed,  or  of  a  larger  fee,  where  com- 
pensation is  allowable,  than  the  law  justifies.8  Implying  a  corrupt 
mind,  it  is  not  committed  when  the  fee  comes  voluntarily,  in  return 
for  real  benefits  conferred  by  extra  exertions  put  forth.4 

§  877  [827] .  The  offence  of  extortion  embraces  four  things : 
First,  that  the  party  committing  it  is  an  officer ;  secondly,  that  the 

1  For  matter  relating  to  this  title,  see  much  is  due,  or  where  it  is  not  yet  doe." 

Vol.  I.  §  199,  note,  521,  1009,  1020.  1  Hawk.  P.  C.  Curw.  Ed.  p.  418,  \  1.    The 

8  Vol.  I.  §  392,  397,  402,  403,  537,  918,  New  York  commissioners  propose  the  fol- 

919,1020.  lowing:    "Extortion  is  the  obtaining  of 

•  Blackstone  defines :  "  Extortion  is  an  property  from  another,  with  his  consent, 

abuse  of  public  justice,  which  consists  in  induced  by  a  wrongful  use  of  force  or  fear, 

any  officers  unlawfully  taking,  by  color  of  or  under  color  of  official  right"    Draft  of 

his   office,  from  any  man,  any  money  or  Penal  Code,  ▲.  d.  1864,  p.  220.    It  will  be 

thing  of  value,  that  is  not  due  to  him,  or  perceived  that  this  proposed  definition  ex- 

before  it  is  due."    And  he  adds :  "  The  tends  the  boundaries  of  the  offence  over  a 

punishment  is  by  fine  and  imprisonment,  wider  field  of  wrong  than  it  occupies,  under 

and  sometimes  by  a  forfeiture*)/  the  office."  the  same  name,  in  the  common  law. 

4  Bl.  Com.  141.    Hawkins:  "It  is  said,  4  8ee  Vol.  I.  §  1009.    And  see   The 

that  extortion  in  a  large  sense  signifies  any  State    v.  Stotts,  5   Blackf.  460 ;   Rex    v. 

oppression  under  color  of  right ;  but  that  Baines,  6  Mod.  192 ;  Williams  v.  The  State, 

in  a  strict  sense  it  signifies  the  taking  of  2  Sneed,  160 ;  Evans  v.  Trenton,  4  Zab. 

money  by  any  officer,  by  color  of  his  office,  764. 
either  where  none  at  all  is  due,  or  not  so 
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fee  or  money  obtained  was  got  by  color  of  his  office ;  thirdly,  that  the 
act  of  extortion  was  within  the  prohibitions  of  the  law ;  fourthly, 
that  it  was  performed  corruptly.  These  four  points  will  require 
each  a  separate  examination ;  and  then  we  shall  consider!  fifthly, 
what  thing  so  obtained  is  within  the  rule ;  sixthly,  advert  to  stat- 
utes, English  and  American,  relating  to  this  subject ;  and,  sev- 
enthly, consider  some  concluding  matters, 

§  378  [828].  First ;  the  officer.  The  law  has  not  confined  this 
ofience  to  any  particular  class  of  officers ;  but,  wherever  it  has 
east  official  duties,  and  conferred  official  privileges,  it  has  sub- 
jected the  individual  to  liability  for  any  act  of  extortion  he  may 
do.  Thus,  justices  of  the  peace,1  sheriffs  and  their  *  deputies,3 
constables,8  lawyers  admitted  to  practice,4  collectors  of  taxes,6 
persons  in  England  holding  the  ecclesiastical  courts,6  clerks  of 
courts,7  and  indeed  every  other  description  of  person  upon  whom 
the  mantle  of  office  has  fallen,8  may  commit  this  offence.  Even 
an  offence  analogous  may  be  perpetrated  by  one  who,  not  being 
an  officer,  falsely  pretends  to  be  such ; 9  while,  in  all  cases,  there 
is  no  necessity  the  officer  be  one  de  jure,  if  only  he  hold  the  office 
de  fiacto.10  Indeed  a  person  who  serves  as  an  officer,  and  claims 
to  be  one,  is  estopped  to  deny  his  official  appointment.11 

§  879  [829].  Secondly ;  by  color  of  office.    The  thing  taken 

must  be  procured  by  the  officer  under  color  of  his  office.18  If,  for 

• 

1  Rax  v.  8eym*ur,  7  Mod.  889.  an  attorney's  receiving;  a  larger  ram  as  his 

1  Commonwealth   v.  Bagloy,   7  Pick,  compensation  for  making  a  writ,  while  ad* 

279 ;  Hescott's  case,  1  Salk.  330.  insting  a  suit  for  his  client,  before  the  same 

8  The  State  v.  Merritt,  5  Saeed,  87.  has  been  entered  in  court.     Wilcox   n. 

*  Adams  v.  Tertenants  of  Savage,  Holt,  Bowers,  36  N.  H.  372. 

179 ;  Troy's  case,  !   Mod.  5.    Bat  with  •  Beg.  v.  Buck,  6  Mod.  306. 

regard  to  lawyers,  the  following  has  been  *  Smythe's  case,  Palmer,  318. 

held  in  New  Hampshire :  The  penalty  pre-  T  Rex  v.  Baines,6  Mod.  192.    And  see 

scribed  by  statate  for  taking  illegal  fees  to  Commonwealth  v.  Kodes,  6  B.  Monr.  171. 

incurred  only  wbere  a  public  officer,  or  s  Smith  v.  Mall,  2  Bol.  263;  Rex  v. 

some  person  in  his  behalf,  with  his  assent,  Bardett,  1  Ld.  Raym.  146 ;  The  State  v. 

demands  and  receives  compensation  for  Barton,  3  Ind.  93. 

some  serrice  by  him  rendered  in  the  dis-  •  Sertested's  case,  Latch.  202;  Vol.  I. 

charge  of  his  official  duties,  other  or  greater  {  919  and  note,  1020. 

than  the  law  allows.   And  attorneys,  while  *  1  Gab.  Crim.  Law,  783.   And  see  The 

receiving  compensation  in  their  offices  for  State  v.  McEntyre,  3  Ire.  171,  174. 

services  rendered  by  them  for  their  clients,  ll  The  State  v.  Sellers,  7  Rieh.  868, 872. 

in  matters  preliminary  to  proceedings  be-  And  see  People  v.  Cook,  4  Seld.  67 ;  Rex 

fore  a  indicia!  tribunal,  cannot  be  regarded  v.  Borrett,  6  Car.  &  P.  124. 

as  public  officers,  demanding  and  receiving  1S  Rex  v.  Baines,  6  Mod.  192.    And  see 

compensation  for  services  rendered  in  the  People  v.  Whaley,  6  Cow.  661 ;  Shattnck 

discharge  of  official  duty.     The  statute  v.  Woods,  1  Pick.  171 ;  Gallagher  v.  Neal, 

provision,  that  only  one  dollar  shall  be  3  Pa.  183 ;  Rnnnells  v.  Fletcher,  15  Mass. 

allowed  for  a  writ,  including  the  blank,  in  525 ;  Evans  v.  Trenton,  4  Zab.  764.    See 

bills  of  cost  taxed  in  the  supreme  court  or  Reg.  o.  Best,  2  Moody,  124. 
court  of  common  pleas,  is  not  violated  by 
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instance,  such  person  arrests  a  man  on  a  warrant  which  he  knows 
to  be  forged,  and  thereby  extorts  money  from  him,  he  takes  it 
under  color  of  his  office,  and  so  commits  this  offence.1 

§  380  [330].  Thirdly ;  the  act.  Mr.  Russell  says :  *  "  It  has  been 
held  to  be  extortion  to  oblige  the  executor  of  a  will  to  prove  it  in 
the  bishop's  court,  and  to  take  fees  thereon,  when  the  defendants 
knew  that  it  had  been  proved  before  in  the  prerogative  court.8 
And  it  is  extortion  in  a  church-warden  to  obtain  a  silver  cup 
or  other  valuable  thing,  by  color  of  his  office.4  And  a  coroner 
is  guilty  of  this  offence  who  refuses  to  take  the  view  of  a  dead 
body  until  his  fees  are  paid.6  So  if  an  under-sheriff  obtain  his 
fees  by  refusing  to  execute  process  till  they  are  paid,6  or  take 
a  bond  for  his  fee  before  execution  is  sued  out,7  it  will  be  ex- 
tortion. And  it  will  be  the  same  offence  in  a  sheriffs  officer  to 
bargain  for  money  to  be  paid  him  by  A,  to  accept  A  and  B  as  bail 
for  0,  whom  he  has  arrested;8  or  to  arrest  a  man  in  order  to 
obtain  a  release  from  him ; 9  and  also  in  a  jailer  to  obtain  money 
from  his  prisoner  by  color  of  his  office.10  In  the  case  of»a  miller, 
where  the  custom  has  ascertained  the  toll,  if  the  miller  takes 
more  than  the  custom  warrants,  it  is  extortion ; n  and  the  s^me, 
if  a  ferryman  takes  more  than  is  due  by  custom  for  the  use  of  his 
ferry.13  And  it  was  held,  that,  if  the  farmer  pf  a  market  erects 
so  many  stalls  as  not  to  leave  sufficient  room  for  the  market- 
people  to  stand  and  sell  their  wares,  so  that,  for  want  of  room, 
they  are  forced  to  hire  the  stalls  of  the  farmer,  the  taking  money 
for  the  use  of  the  stalls  in  such  a  case  is  extortion.13  Where 
a  collector  of  post-horse  duty  demanded  a  sum  of  money  of  a 
person,  charging  him  with  having  let  out  post-horses  without 
paying  the  duty,  and  threatened  him  with  an  exchequer  process, 
and  he  thereon  gave  him  a  promissory  note  for  five  pounds,  which 
was  afterwards  paid,  and  the  proceeds  handed  over  to  the  farmer 
of  the  post-horse  duties,  it  was  held  to  be  an  extortion."  u 

§  381  [381] .  The  cases  cited  by  Russell  show,  some  of  them,  a 
form  of  extortion  Vhich  could  not  be  practised  in  this  country  ; 

1  Reg.  v.  Tracy,  6  Hod.  SO.  *  Stoteabnry  v.  Smith,  2  Bur/924. 

8  1  Russ.  Crimes,  Grea.  Ed.  143.  9  Williams  v.  Lyons,  8  Mod.  189. 

*  Rex  v.  Loggen,  1  Stra.  73.  10  Rex  v.  Broughton,  Trem.  P.  C.  Ill ; 
4  Rex  v.  Eyres,  1  Sid.  307.  Reg.  v.  Tracy,  6  Mod.  178. 

6  3  Inst.  149;  Rex  t>.  Harrison,  1  East  n  Rex  ».  Burdett,  1  Ld.  Raym.  14S. 

P.  C.  382.  »  Rex  ».  Roberts,  4  Mod.  101. 

•  Hescott's  case,  I  Salk.  830.  »  Rex  v.  Borden,  I  Ld.  Raym.  148. 
'  Empsom  v.  Bathurst,  Hutt,  52.  "  Rex  v.  Higgins,  4  Car.  &  P.  247. 
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yet  they  are  equally  Instructive,  as  illustrating  the  doctrine  on 
which  this  offence  rests.  So  the  rule,  settled  in  England,1  that 
extortion  may  be  committed  by  an  officer  demanding  his  fees  in 
advance,  has  been  expressly  applied  in  this  country.8  In  a  New 
York  case,  where  a  cause  before  a  justice  of  the  peace  was  discon- 
tinued by  laches  of  the  plaintiff,  but  the  justice  adjourned  it 
and  gave  judgment  for  the  plaintiff  afterward,  receiving  from  the 
defendant  the  amount  of  the  debt,  together  with  121  cents  for  his 
fees,  under  pretence  of'  the  judgment, — the  court  decided,  that 
taking  the  12}  cents  by  the  justice  for  fees  was  extortion  in  him, 
if  the  jury  should  believe  him  to  have  acted  from  a  corrupt  mo- 
tive.8 

§  382  [382].  Fourthly;  the  corrupt  intent.  No  act,  carefully 
performed,  from  motives  which  the  law  recognizes  as  honest  dhd 
upright,  is  ever  punishable  as  a  crime.4  And  it  has  always  been 
held,  that  extortion  proceeds  only  from  a  corrupt  heart.6  Hawk* 
ins  says,  speaking  of  Stat.  Westm.  1,  c.  26,*  which  is  merely  con- 
firmatory of  the  prior  common  law :  "  It  hath  been  holden,  that 
the  fee  of  twenty  pence,  commonly  called  the  bar  fee,  which  hath 
been  taken  time  out  of  mind  by  the  sheriff,  of  every  prisoner  who 
is  acquitted,  and  also  the  fee  of  one  penny,  which  was  claimed  by 
.the  coroner  of  every  visne  when  fie  came  before  the  justices  in 
eyre,  are  not  within  the  meaning  of  the  statute ;  because  they  are 
not  demanded  by  the  sheriff  or  coroner  for  doing  anything  relat- 
ing to  their  offices,  but  claimed  as  perquisites  of  right  belonging 
to  them,  whether  they  do  anything  or  not.  But  there  seemeth  to 
be  no  necessity  for  this  distinction ;  for  it  cannot  be  intended  to  be 
the  meaning  of  the  statute  to  restrain  the  courts  of  justice,  in 
whose  integrity  the  law  always  reposes  the  highest  confidence, 
from  allowing  reasonable  fees  for  the  labor  and  attendance  of  their 
officers.  For  the  chief  danger  of  oppression  is  from  officers  being 
left  at  their  liberty  to  set  their  own  rates  on  their  labor,  and  make 
their  own  demands ;  but  there  cannot  be  so  much  fear  of  these 


1  Ante,  380;  Bex  r.  Barnes,  6  Mod.  192,  public*  v.  Hannnm,  1  Yeates,  71;  The 

W.  Jones,  65  ;   Hescott's  case,  1   Salt  State  v.  Bright,  2  Car.  Law  Bepos.  634. 
330.  •  This   statute,  otherwise   cited   as   3 

1  Commonwealth  v.  Bagley,   7  Pick.  Edw.  1,  c.  26,  is  in  the  following  words : 

279.  "  And  that  no  sheriff,  nor  other  the  king's 

•  People  v.  Wbaley,  6  Cow.  661.  officer  take  any  reward  to  do  his  office,  hut 

*  Vol.  I.  i  868  et  seq.  shall  be  paid  of  that  which  they  take  of  the 
•People    v.    Whaler,    6    Cow.    661;  king;  and  be  that  so  doth  shaft  yield  twice  " 

Jacobs  v.  Commonwealth.  2  Leigh,  709;  as  much,  and  shall  be  punished  at  the 

The  State  v.  Stotts,  5  Blackf.  460;  Bet-  king's  pleasure." 
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abuses  while  they  are  restrained  to  known  and  stated  fees,  settled 
by  the  discretion  of  the  courts,  which  will  not  suffer  them  to  be 
exceeded  without  the  highest  resentment.'9 1 

§  383  [333].  This  view  by  Hawkins  is  clearly  correct;  but  we 
may  question  whether  some  of  the  observations  next  following 
should  receive  countenance  from  courts  of  the  present  day,  and  in 
this  country.  He  says :  "  Also  it  having  been  found  by  experi- 
ence, that  generally  it  is  in  vain  to  expect  that  any  officers  who 
depend  upon  a  known  fixed  salary,  without  having  any  immediate 
benefit  from  any  particular  instances  of  their  duty,  should  be  so 
ready  in  undertaking,  or  diligent  in  executing  them,  as  they 
would  be  if  they  were  to  have  a  present  advantage  from  them,  it 
hath  been  thought  expedient  to  permit  them  to  take  certain  fees 
in  "many  cases."  The  rest  of  what  follows  is  correct:  "But  it  is 
certain  that  they  are  guilty  of  extortion  if  they  take  anything 
more.'9  *  The  light  of  the  present  time  should  be  deemed  to  have 
sufficiently  instructed  men  employed  on  salaries  to  enable  them  to 
perform  their  duties  when  paid  once,  without  the  stimulant  of  a 
second  payment  for  each  instance  of  discharging  the  obligation 
they  assumed  in  accepting  office.8 

§  384  [334] .  We  have  some  American  cases  in  which  the  ques- 
tion has  arisen,  whether,  if  ah  officer  following  a  general  usage 
takes,  pursuant  thereto,  a  larger  fee  than  the  law  has  prescribed, 
or,  in  pursuance  of  such  usage,  demands  and  receives  the  pre- 
scribed fee  before  it  is  due,  he  can  rely  on  this  usage  in  his 
defence,  when  charged  with  extortion.  There  is  a  Pennsylvania 
decision  ^herein  the  opinion  seems  to  be  expressed  that  he  can.4 
On  the  other  hand,  the  Massachusetts  court  has  directly  adjudged 
the  contrary.6    The  motive,  in  such  a  case,  is  not  one  which  a 

1  1  Hawk.  P.  C.  Curw.  Ed.  p.  418,  419,  Commonwealth   v.  Shed,    1    Mass.   227. 

{  3.  The  first  two  of  these  cases  are  the  only 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  419,  f  4.  ones  which  exactly  cover  the  point  of  the 

1  In  Pennsylvania  it  has  been  decided,  text ;  and  in  them  the  proceeding  was  civil 

that,  where  a  justice  of  the  peace  demands  in  form,  for  the  recovery  of  the  penalty, 

and  receives  a  fee  for  a  service  for  which  no  bnt  the  rule  in  snch  circumstances  is  the 

fee  is  allowed  by  law,  he  incurs  the  penalty  same  as  though  the  proceeding  were  by 

prescribed  for  taking  illegal  foes.    So  if  he  indictment.    In  New  York  it  was  held, 

charge  more  than  18}  cents  for  a  copy  of  that  a  justice  of  the  peace  is  liable  to  in* 

his  proceedings,  including  the  judgment,  dictment  for  a  misdemeanor,  if  he  denies 

this  being  the  statutory  foe.    Simmons  v.  an  adjournment  because  a  defendant  refuses 

Kelly,  9  Casey,  190.    See  also  Debolt  v.  to  pay  his  foes  for  drawing  a  bond,  on  the 

Cincinnati,  7  Ohio  State,  237.  defendant's   demanding  an  adjournment. 

.    4  Respublica  v.  Hannum,  1  Testes,  71.  And  Marcy,  J.,  observed:  "The  ma^ia- 

6  Lincoln  v.  Shaw,  17  Mass.  410;  Sbat-  trate  misapprehended  his  duty  in  refusing 

tuck  v.  Woods,  1  Pick.  171;  Common-  the  adjournment  unless  his  foes  for  drawing 

wealth  v.  Bagley,  7  Pick.  279.    Bat  see  the  bond  were  paid.    The  payment  of  the 
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non-professional  man  would  call  corrupt,  but  it  is  so  legally.  For, 
as  we  saw  in  the  previous  volume,1  every  person  is  conclusively 
presumed  to  know  the  law,  and  to  know,  what  is  well  settled,  that 
there  can  be  no  custom  or  usage  made  legal  in  opposition  to  a 
statute ;  wherefore,  if  the  fees  are  prescribed  by  law,  no  individual 
officer  can  excuse  himself  by  showing  that  all  other  officers  have 
violated  the  law,  or  that  he  himself  has  always  violated  it  when  he 
has  had  the  opportunity.  Even  Hawkins,  who,  we  have  seen,2  is 
inclined  to  hold  the  rein  loosely  over  these  functionaries,  takes 
substantially  this  ground.8 

§  386.  But  in  these  matters  as  in  others  relating  to  the  intent,1 
there  is  a  difference  between  ignorance  of  the  law  and  ignorance 
of  fact ;  though '  the  former  does  not  excuse,  the  latter,  where 
there  is  no  carelessness,  does.  Therefore  it  has  been  held  in  Eng- 
land, that,  if  a  clerk  to  justices  of  the  peace  demands  and  receives 
a  fee  for  the  taking  of  recognizances,  as  for  a  principal  and  two 
sureties,  there  being  in  reality  only  one  surety,  he  is  not  guilty  of 
an  offence  or  liable  to  a  forfeiture,  under  Stat.  26  Geo.  2,  c.  14, 
§  2,  where  he  does  this  under  the  belief  of  there  being  in  fact  two 
sureties.  Said  Lord  Campbell,  C.  J. :  u  On  the  point  whether  an 
offence  has  been  committed  by  the  defendant  acting  in  igno- 
rance of  the  feet,  I  am  clearly  of  opinion  that  the  complaint  fails. 
Actus  nonfacit  retm  nisi  mens  sit  rea."  6 

§  386  [335].  Fifthly ;  the  thing  taken.  In  the  facts  of  the 
cases  of  extortion  generally,  what  is  obtained  is  money.  A  mere 
agreement  to  pay  has  been  held  insufficient.6  The  agreement  is 
not  a  thing  of  value ;  but  probably  any  thing  of  value  will  do. 
It  n^ed  not  be  money.7  Yet  sometimes  a  statute  specifies  the 
thing  which  is  forbidden  to  be  taken  ;  then  the  indictment,  to  be 
good  under  the  statute,  must  specify  the  particular  thing,  and  it 
must  be  proved.* 

§  387  [336].  Sixthly;  statutes.  The  offence  of  extortion  is 
deemed  so  heinous,  that  from  earliest  times  it  has  been  made  the 

fees  was  not  a  condition  precedent  to  the  *  Vol.  L  $  374  et  seq. 

adjournment  of  the  cause ;  and  the  magis-  *  Bowman  v.  Blvth,  7  Ellis  &  B.  26,  43. 

trate  erred  in  withholding  from  the  party  *  Commonwealth  ».  Cony,  2  Mass.  523  ; 

his -right  on  account  of  the  non-payment  of  Commonwealth    v.  Pease,  16    Mass.  91 ; 

them."    People  v.  Calhoun,  3  Wend.  420,  Bex  v.  Burdett,  1  Ld.  Raym.  148.    But 

421.  see  ante,  {  380. 

*  Vol.  I.  4  374  et  seq.  7  Rex  v.  Burdett,  1  Ld.  Raym.  148. 

*  Ante,  $  3S3.  See    Reg.  v.  Johnson,  11  Mod.  62;   The 
9  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  418,  f  2.  State  v.  Stotts,  3  Blackf.  460. 

s.  p.,  Rex  v.  Seymour,  7  Mod.  382.  "  Garner  v.  The  State,  5  Yerg.  160. 
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subject  of  legislation ;  though  it  is  equally  indictable  under  the 
earlier  English  common  law.1  The  English  statutes  are  multitu- 
dinous ;  yet,  of  all  which  were  passed  before  the  settlement  of  this 
country,  no  one  seems  to  be  here  of  any  practical  consequence 
whateyer.2 

§  888  [837].  In  the  United  States  are  many  statutes,  not  ab- 
rogating the  common  law,8  but  furnishing  additional  remedies 
against  officers  committing  this  offence.  But  they  have  called 
forth  no  such  expositions  of  general  principles  as  renders  advisa- 
ble any  extended  mention  of  the  adjudications,  other  than  a  refer- 
ence to  them  in  the  notes.4  In  Ohio,  where  the  office  of  township 
treasurer  was  abolished  in  Cincinnati,  and  the  duties  thereof 
transferred  to  the  county  treasurer  of  Hamilton  county,  it  was 
held,  that  he  could  not  charge  the  fees  of  a  township  treasurer ; 
because  no  officer,  whose  compensation  is  regulated  by  fees,  can 
charge  for  a  particular  service,  unless  the  law  specifically  gives  him 
fees  therefor.  "  Fees,"  said  R.  J.  Swan,  J.,  "  are  not  allowed  upon 
an  implication ;  but,  if  they  were,  the  implication  in  this  case  is, 
that  the  legislature,  if  they  intended  to  give  the  fee  of  a  township 
treasurer  to  a  county  treasurer,  would  have  said  so."  6 

§  889  [888] .  Seventhly ;  other  matters.  Extortion  is  misde- 
meanor at  the  common  law,  punishable  therefore  by  fine  and  impris- 
onment ; 6  "  also,"  adds  Hawkins,  "  by  a  removal  from  the  office 
in  the  execution  whereof  it  was  committed." 7 

§  890  [389].  Whether  a  person,  not  an  officer,  who  abets  an 
officer  in  this  offence,  is  punishable  as  for  extortion,  the  authori- 
ties are  not  apparently  distinct ;  but  it  has  been  held,  that  several 
persons  may  be  made  defendants  jointly  in  one  indictment^  and 
therefore  the  inference  seems  to  be,  that  the  law  does  not  require 

*  See  1  Hawk.  P.  C.  Curw.  Ed.  p.  41 S.  wealth  v.  Bagley,  7  Pick.  379;  Shattnck  v. 

3  The  principal  statute  mentioned  by  Woods,  1  Pick.  171. 
Hawkins  is  that  before  quoted,  ante,  S  38a  *  Gallagher  a.  Neal,  8  Pa.  183 ;  Reed  v. 
and  note,  of  Westm.  1  (3  Edw.  1),  c.  26.  Cist,  7  8.  &  B.  183 ;  Commonwealth  v. 
It  is  bat  confirmatory  of  the  common  law ;  Evans,  13  S.  ft  B.  426 ;  Commonwealth  v. 
and  neither  Kilty,  nor  the  Pennsylvania  Bagley,  7  Pick.  279 ;  Shattuck  v.  Woods, 
judges  in  their  Report,  3  Binn.  595,  men-  1  Pick.  171 ;  Lincoln  v.  Shaw,  17  Mass. 
tion  it  among  acts  applicable.  For  a  410;  Dunlap  v.  Curtis,  10  Mass.  210;  Ron- 
decision  on  8tat.  7  &  8  Vict.  c.  84,  f  79,  nels  v.  Fletcher,  15  Mass.  525 ;  Common- 
see  Reg.  v.  Badger,  6  Ellis  ft  B.  187,  34  wealth  v.  Shed,  1  Mass.  227  ;  The  State  r. 
Eng.  C.  &  Eq.  326.  Bruce,  24  Maine,  71,  ante,  f  378,  note. 

8  The  Pennsylvania  and  Illinois  statutes  *  Debott  v.  Cincinnati,  7   Ohio   State, 

supersede  the"  common  law,  at  least  to  some  237,  239. 

extent.    Commonwealth  v.  Evans,  13  S.  ft  •  Ante,  $71  and  note. 

R.  426 ;  Pankev  v.  People,  1  Scam.  80.  T  1  Hawk.  P.  C.  Curw.  Ed.  p.  419,  {  5. 
But   not  the   Massachusetts.     Common- 
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each  defendant  to  be  an  officer,  if  only  one  is  such.1  In  an  Eng- 
lish case  it  was  held  criminal,  at  common  law,  to  extort  money 
from  one  by  a  threat  to  indict  him  for  perjury ;  Holt,  C.  J.,  ob- 
serving :  "  If  a  man  will  make  use  of  a  process  of  law  to  terrify 
another  out  of  his  money,  it  is  such  a  trespass  as  an  indictment 
will  he."  » 

$  391  [840].  There  may  be  an  extortion  from  a  county8  or 
other  corporation,  the  same  as  from  an  individual. 

*  See  I  Boss.  Crimes,  Grea.  Ed.  144.  *  The  State  v.  Moore,  1  Smith,  Ind. 

*  Beg.  v.  Woodward  11  Mod.  137.    See    816, 1  Ind.  548. 
The  State  v.  Brace,  84  Maine,  71. 


FALSE  IMPRISONMENT.    See  tit.  Kidnapping  axd  Falab  Imprisonment. 

FALSE  NEWS.    See  VoL  I.  f  923  et  eeq.,  980. 

FALSE  PERSONATING.    See  in  tit.  Cheats,  ante,  $  151-153 ;  Vol.  I.  {  919, 1020. 

tol.  II.  19  [  217  ] 


$  393  spBomo  omson.  [book  z.' 


CHAPTER    XXVIII. 

FALSE  PRETENCES.1 

Sect.  893*49$.  Introduction. 

897-495.  What  is  a  False  Pretence. 

486-481.  What  most  Concur  with  the  False  Pretence. 

462-468.  What  Property  must  be  Obtained. 

489-468.  Concluding  Points. 

§  892  [841].  Ws  have  already  considered  the  doctrine  of  com- 
mon-law cheats,  including  cheats  under  the  English  statute  of 
88  Hen.  8,  c.  1,  §  1  <fc  2,  which  is  common  law  in  this  country*2 
But  in  the  progress  of  trade  and  refinement  the  fact  has  appeared, 
that  neither  this  statute  nor  the  unwritten  law  went  far  enough, 
and  other  provisions  were  added.8  These  provisions  are  found  in 
the  enactments  against  what  is  called  the  obtaining  of  goods,  or 
cheating,  by  false  pretences.  The  principal  English  ones,  from 
/which  the  American  are  substantially  copied,4  are  as  follows :  — 

§  893  [842].  Stat.  80  Geo.  2,  c.  24,  §  1,  now  repealed,  pro- 
vides, "  that  all  persons  who  knowingly  and  designedly,  by  false 
pretence  or  pretences,  shall  obtain  from  any  person  or  persons, 
money,  goods,  wares,  or  merchandise,  with  intent  to  cheat  or  de- 
fraud any  person  or  persons  of  the  same  .  .  .  .  shall  be  deemed 
offenders  against  law  and  the  public  peace,"  and  punished  by  fine, 
imprisonment,  Ac.6  But  this  statute  having  been  found  defective 
in  not  providing  against  obtaining  choses  in  action  by  false  pre- 
tences, there  was  added  Stat.  52  Geo.  8,  c.  64,  §  1,  now  also  repealed, 
which  enacts,  "  that  all  persons  who  knowingly  and  designedly,  by 
false  pretence  or  pretences,  shall  obtain  from  any  person  or  per- 
sons, or  from  any  body  politic  or  corporate,  any  money,6  goods, 

• 

1  For  matter  relating  to  this  title,  see  Warren,  6  Matt.  72;  Commonwealth  v. 

Vol.  I.  S  80, 188, 184,  861.  468,  885,  566,  Wilgus,  4  Pick.  177;  Commonwealth  v. 

667,  687, 828, 1019.    See  thii  volume,  tit.  Hnlbort,  18  Met  446.    From  these  case*. 

Cheats.  and  from  the  general  doctrine,  Vol.  L 

8  Ante,  $148.  f  272,  we  learn  that  the  American  courts 

•  Vol.  §  1019.  should  and  do  follow  die  English  interpre- 


*  See  People  p.  dough,  17  Wend.  851 ;    tation. 
People  I?.  Johnson,  12  Johns.  292 ;  People        *  See  2  East  P.  C.  827. 
v.  Stone,  9  Wend.    182  ;  The  State  v.       •  Vol.  L  f  357-359. 


Rowley,  12  Conn.  101 ;  Commonwealth  v. 
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wares,  or  merchandise,1  or  any  bond,2  bill  of  exchange,8  bank- 
note, 4  promissory  note,6  or  other  security  for  the  payment  of 
money,6  or  any  warrant  or  order  for  the  payment  of  money  or 
delivery  or  transfer  of  goods,  or  other  valuable  thing,7  with  intent 
to  cheat  or  defraud  any  person,  Ac,  shall  be  deemed  offenders 
against  law  and  the  public  peace,  and  .shall  be  liable  to  be  prose- 
cuted and  punished  in  like  manner  as  if  they  had  knowingly  and 
designedly,  by  false  pretence  or  pretences,  obtained  any  money, 
goods,  wares,  or  merchandise,  from  any  person  or  persons,  with 
intent  to  cheat  or  defraud  any  person  or  persons  of  the  same." 8 

§  394  [848].  Afterward  came  Stat.  7  &  8  Geo.  4,  c.  29,  §  58, 
since  also  repealed,  repealing  the  provisions  mentioned  in  our  last 
section,  together  with  those  of  Stat.  88  Hen.  8,  c.  I,9  respecting 
privy  tokens.10  *  It  recites,  that  "  a  failure  of  justice  frequently 
arises  from  the  subtle  distinction  between  larceny  and  fraud ; " n 
and,  for  remedy  thereof,  enacts,  "  that,  if  any  person  shall,  by 
any  fake  pretence,  obtain  from  any  other  person  any  chattel, 
money,  or  valuable  security,12  with  intent  to  cheat  or  defraud  any 
person  of  the  same,  every  puoh  offender  shall  be  guilty  of  a  misde- 
meanor," and  punished,  Ac:  "provided,  alwys,  that,  if  upon 
the  trial  of  any  person  indicted  for  such  misdemeanor.it  shall  be 
proved  that  he  obtained  the  properly  in  question,  in  any  such 
manner  as  to  amount  in  law  to  larceny,  he  shall  not  by  reason 
thereof  be  entitled  to  be  acquitted  of  such  misdemeanor,  .  .  .  . 
and  no  person  tried  for  such  misdemeanor  shall  be  liable  to  be 
afterwards  prosecuted  for  laroeny  upon  the  same  facts."  M 

§  895.  The  statute  which  is  in  force  in  England  at  the  time  this 
third  edition  of  these  volumes  is  being  prepared,  is  24  &  25 
Vict  c.  96,  §  88  (a.  n.  1861),  as  follows :  "  Whosoever  shall  by 
any  false  pretence  obtain  from  any  other  person  any  chattel, 
money,  or  valuable  security,  with  intent  to  defraud,  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  the  term  of  three  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or 


i 

s 

• 
1 


Vol.  L  $  240,  857,  S6S. 

VoL  L  §  1013. 

VoL  I.  §  343,  352, 359. 

VoL  I.  *  236, 1013. 

Vol.  I.  $341,351,359, 1013. 

Vol.  L  §  248,  358,  note. 

VoL  L  i  237,  342-350. 


•  See  1  Hawk.  P.  C.  Cunr.  Ed.  p.  8S1. 

9  Ante,  J  142.   t 

»  1  Deac.  Crim.  Law,  227.    Strictly,  the 
repeal  wag  by  Stat.  7  &  8  Geo.  4,  c.  27. 
»  Ante, J  162, 163. 
»  VoL  I.  S  S48. 
*  8ee  2  Bus.  Crime*,  Giea.  Ed.  $87. 
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without  solitary  confinement.  Provided,  that,  if  upon  the  trial  of 
any  person  indicted  for  such  misdemeanor  it  shall  be  proved  that 
he  obtained  the  property  in  question  in  any  such  manner  as  to 
amount  in  law  to  larceny,  he  shall  not  by  reason  thereof  be 
entitled  to  be  acquitted  of  such  misdemeanor;  and  no  person 
tried  for  such  misdemeanor  shall  be  liable  to  be  afterwards  prose- 
cuted for  larceny  upon  the  same  facts ;  provided  also,  that  it  shall 
be  sufficient  in  any  indictment  for  obtaining  or  attempting  to  ob- 
tain any  such  property  by  false  pretences  to  allege  that  the  party- 
accused  did  the  act  with  intent  to  defraud,  without  alleging  an 
intent  to  defraud  any  particular  person,  and  without  alleging  any 
ownership  of  the  chattel,  money,  or  valuable  security ;  and,  on  the 
trial  of  any  such  indictment,  it  shall  not  be  necessary  to  prove  an 
intent  to  defraud  any  particular  person,  but  it  shall  be  sufficient 
to  prove  that  the  party  accused  did  the  act  charged  with  an  intent 
to  defraud." 

§  896  [344].  It  is  pot  necessary  to  give  here  the  American 
enactments,  since  every  practitioner  will  refer  for  himself  to  those 
of  his  own  State*  But  we  may  have  occasionally  to  explain,  in 
the  following  sections,  how  particular  provisions  differ  from  the 
English.  Let  us  consider,  I.  What  is  a  False  Pretence ;  II.  What 
must  Concur  with  it  to  constitute  the  statutory  Cheat ;  III.  What 
Property  obtained  thus  is  within  the  Statutes ;  IV.  Concluding 
Points. 

I.    What  is  a  False  Pretence. 

§  397  [345].  General  views.  A  false  pretence  was  defined,  in 
a  Massachusetts  case,  to  be  "  a  representation  of  some  fact  or 
circumstance,  calculated  to  mislead,  which  is  not  true."1  The 
statute^ like  all  criminal  statutes,  must,  as  against  defendants,  be 
construed  strictly,  and  nothing  not  within  its  words  be  held  to  be 
within  its  meaning ; 2  while,  on  the  other  hand,  as  the  construction 
must  be  liberal  in  their  favor,8  "  there  may  be,"  in  the  language 
of  Grose,  J., "  false  pretences  not  within  the  statute."  4  Therefore 
the  word  "  pretence,"  instead  of  being  understood  exactly  in  the 

1  Commonwealth  v.  Drew,  19  Pick.  179,  *  Vol.  I.  \  222  et  scq. 

184,   by  Morton,  J.    And  see   Beg.    v.  •  Vol.  I.  *  183,  227,  257-261, 1019. 

Woolley,  1  Ben.  C.  C.  559,  1  Eng.  X.  &  *  Rex  v.  Fuller,  2  East  P.  C.  887.    And 

Eq.  537,  4  New  Sees.  Cas.  341,  Temp.  &  see  Vol.  1. 1  183,  237, 1019. 
M.  279;  Beg.  t>.  Henderson,  Car.  &  M. 
328. 
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popular  sense,  has  obtained  a  legal  and  technical  one,1  which  it  is 
oar  purpose  here  to  ascertain. 

§  898  [846] .  We  saw,  in  a  previous  chapter,  what  is  a  false 
token  or  symbol.*  Some  American  statutes  employ  the  words 
"symbol  or  token,"  in  connection  with  "pretence;"*  and,  in 
those  statutes  which  do  not,  the  latter  word  alone  must  doubt- 
less be  construed  as  coextensive  in  signification  with  the  three 
combined. 

$  899  [847].  Falsity  of  ike  pretence.  The  most  obvious  prop- 
osition is,  that  the  pretence  must  be  false.4  And  the  doctrine  un- 
doubtedly is,  that,  if  it  is  not  false,  though  believed  to  be  so  by 
the  person  employing  it,  it  is  insufficient.5  Thus,  if  a  man  passes 
as  good  the  note  of  a  bank  which  has  stopped  payment,  yet  if  there 
is  found  to  be  liable  on  it  some  party  not  a  bankrupt,  he  cannot  be 
convicted  of  this  cheat.6  But  there  need  be  only  one  false  pre- 
tence; and,  though  several  such  pretences  are  set  out  in  an 
indictment,  yet,  if  any  one  of  them  is  proved, — being  such  as 
truly  amounts  in  law  to  a  false  pretence,  —  the  indictment  is 
sustained.7 

*  McKenzie  u.  The  State,  6  Bng.  594.  existence,  which  bed  peid  a  dividend  of 
And  see  Vol.  L  {  285,  286.  2s.  Ad.  in  the  pound ;  and  a  neighboring 

*  Ante,  $  144-156.  bank  had  refused  to  change  it.    The  chair* 

*  See  Commonwealth  v.  Henry,  10  Har-  man  of  the  sessions,  at  the  trial,  had  sab* 
ris,  Fa.  253;  The  State  o.  Layman,  S  mitted  it  to  the  jury  to  determine,  as  a 
Blaekf.  330 ;  People  v.  Gates,  13  Wend*  ground  lor  their  verdict,  whether  the  note 
311;  was,  or  not,  of  no  value.    And  the  judges 

4  People  p.  Tompkins,  1  Parker,  224.        held,  that  the  case  had  not  been  correctly 

*  See  Vol.  I.  *  512.  submitted.    Said  Pollock,  C.  B. :  "  Prob- 
6  Rex  v.  Spencer,  8  Car.  &  P.  420.    ably  this  case  might  have  been  left  to  the 

This  was  a  nisi  prius  case;  and  Oaselee,  jury  in  such  a  way  that  the  verdict  of 
J.,  said :  "  On  this  evidence  the  prisoner  guilty  might  have  warranted  the  sustain* 
must  be  acquitted ;  because,  as  it  appears  ing  of  the  conviction.  Had  the  prisoner 
that  the  note  may  ultimately  be  paid,  I  represented  the  note  to  be  of  5?.  value 
cannot  say  that  the  prisoner  was  guilty  of  when  she  knew  it  was  not  of  that  value, 
a  fraud  in  passing  it  away."  It  will  be  and  the  jury  had  found  the  false  pretence, 
observed,  that,  in  this  case,  the  evidence  and  that  the  note  was  of  less  value  than 
failed  to  prove  even  a  depreciation  in  the  the  5/.  to  her  knowledge,  it  would  have 
intrinsic  value  of  the  note.  It  seems  to  me  been  sufficient  to  sustain  a  verdict  of 
that  the  pretence  might  be  false,  and  as  guilty."  p.  191.  s.  P.  by  Crowder,  J., 
such  sufficient  within  the  statute,  though,  p.  192.  It  was  likewise  held  in  Massechu- 
in  such  a  case,  the  note  was  not  worthless ;  setts,  that  the  passing  of  a  bill  of  a  broken 
as,  suppose  it  was  really  of  half  of  its  nomi-  bank  at  its  nominal  value,  by  one  who  rep- 
nal  value,  yet  passed  on  the  representation  resents  it  to  be  of  such  value,  yet  knows  it 
of  its  being  of  full  value ;  but  the  prose-  to  be  nearly  if  not  quite  worthless,  is  an  lo- 
cator, to  convict,  must  prove  this  deprecia-  dictable  false  pretence  under  the  statute, 
tion  of  value.  And  1  think  this  view  is  although  the  bill  may  be  of  some  value, 
sustained  by  the  dicta  of  the  judges,  taken  Commonwealth  v.  Stone,  4  Met.  48. 
in  connection  with  the  case  itself,  in  Reg.  T  The  State  v.  Dunlap,  24  Maine,  77 ; 
v.  Evans,  Bell,  C.  C.  187, 8  Cox,  C.  C.  257,  The  State  v.  Mills,  17  Maine,  21 1 ;  People , 
particularly  as  reported  by  Bell.  There  a  5/.  v.  Haynes,  14  Wend.  546 ;  Beg.  v.  Hewgil, ' 
note  was  passed ;  the  note  was  proved  to  Dears,  315,  24  Bng.  L.  &  Bq.  556. 
be  that  of  a  private  bank  no  longer  in 
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§  400  [348] .  Promise  — future  event,  Sfc.  In  the  next  place, 
a  promise  is  not  a  pretence.  And  if  a  man  says,  that  he  will  do 
an  act,  which  he  does  not  mean,  to  do,  as  that  he  will  pay  for 
goods  on  delivery,  his  purpose  being  to  defraud  the  seller  of  them, 
the  case  is  not  within  the  statute.1  So  an  allegation  in  an  indict- 
ment, that  the  defendant  falsely  pretended  he  "  would  tell "  the 
prosecutor  where  certain  strayed  animals  were,  on  being  paid  a 
sovereign  down,  was  held  insufficient.  The  proof  was,  that  he 
pretended  he  knew  and  would  tell ;  and  the  judges  said,  the  in- 
dictment should  have  stated  that  he  pretended  to  know,  in  which 
case  the  conviction  would  have  been  sustained.8  In  like  manner, 
a  pretence  by  the  defendant,  that  he  will  make  an  assignment  of 
a  particular  chose  in  action,  is  insufficient,  because  it  is  merely  a 
promise ; 8  as  is  also  the  pretence,  the  defendant  being  a  physician, 
that  he  will  cure  a  person  of  the  pox  in  three  weeks.4 

§  401  [340].  And  both  in  the  nature  of  things,  and  in  actual 
adjudication,  the  doctrine  is,  that  no  representation  of  a  future 
event,  whether  in  the  form  of  a  promise  or  not,  can  be  a  pretence, 
within  the  statute  ;  for  the  pretence  must  relate  either  to  the  past 
or  to  the  .present.*  Thus  a  representation,  that  the  party  to  whom 
it  is  made  is  about  to  have  his  goods  and  chattels  attached,  is  in* 
sufficient.6  But  where  one,  by  himself,  and  through  another 
acting  as  his  agent,  falsely  and  fraudulently  pretended  to  a  third 
person,  that  he  had  a  Warrant  issued  by  competent  authority  to 
arrest  such  third  person's  daughter  for  a  public  offence,  punisha- 
ble by  fine  and  imprisonment ;  whereby  he  obtained  of  him  goods 
and  moneys  to  the  value  of  one  hundred  dollars ;  the  case  was 
held  to  be  within  the  statute.7 

§  402  [350].  There  are  circumstances  of  great  practical  diffi- 
culty in  applying  the  distinctions  mentioned  in  the  last  two  sec- 
tions. Thus  while  the  general  proposition  is  clear,  that  it  is  a 
false  pretence  to  profess  untruly  to  have  funds  with  a  banker,  and 
to  draw  and  deliver  a  check  for  them,8  there  occurred  the  follow- 

1  Rex  v.  Goodhall,  Rots.  6  Ry.  461.  Dillingham  v.  The  8tate,  6  Ohio  State, 

8  Rex  i>.  Douglas*  1  Moody,  462.  280.    And  see  Reg.  v.  Woolley,  1  Don. 

*  McKenzie  v.  The  State,  6  Eng.  694.  C.  C.  559,  1  Bug.  L.  &  £q.  537 ;  Reg.  v. 
See  Reg.  v.  Burgon,  Dears  6  B.  11,  36  Henderson,  Car.  &  M.  328. 

Eng.  L.  &  Eq.  615.  •  Borrow   v.  The    State,    7  Eng.  65. 

*  Rex  ».  Bradford,  1  Ld.  Raym.  366.         And  see  People  v.  Williams,  4  Hill,  N.  Y.  9. 
6  Rex  t>.  Parker,  7  Car.  &  P.  825,  2        7  Commonwealth  ».  Henry,  ltf  Harris, 

'Moody,  1;  Commonwealth  v.  Drew,  19    Pa.  253.   8ee,  on  this  point,  People  v. 
Pick.  1 79  ;  McKenzie  v.  The  State,  6  Eng.    son,  4  Barb.  151,  stated  post,  *  444. 
594 ;  Burrow  v.  The  State,  7  Eng.  65 ;       *  Rex  v.  Jackson,  3  Camp.  370. 
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ing  case,  on  which  the  English  judges  were  divided :  The  prisoner, 
on  purchasing  an  article  for  which  he  was  to  pay  cash,  represented 
he  had  money  in  a  particular  bank ;  but  for  his  own  accommoda- 
tion post-dated  his  check,  the  seller  consenting  to  receive  it  thus ; 
and  said,  that  it  was  good  and  it  would  be  paid  on  the  day  of  its  date, 
—  all  of  which  was,  as  he  knew,  false.  He  was  convicted  by  the 
jury ;  and  a  majority  of  the  judges  held  the  conviction  right,  on 
a  count  which  charged  him  with  having  falsely  pretended  that 
the  check  "was  a  good  and  .genuine  order  for  25/.,  and  of  the 
value  of  25Z." l 

§  403  [851].  Where  the  pretence  was  made  by  a  man  to  a 
woman,  that  he  intended  to  marry  her,  on  a  day  agreed  between 
them ;  and  thereby  he  got  from  her  money  to  pay  for  his  wedding 
suit,  which  he  had  purchased,  and  for  furniture,  which  he  said  he 
was  going  to  purchase ;  this  was  held  by  all  the  English  judges  to 
be  insufficient.9  But  where  the  pretence  was  that  the  prisoner 
was  unmarried,  coupled  with  the  promise  to  marry  the  woman, 
this  was  held  to  be  sufficient.8  And  where  the  prisoner  had  ob- 
tained from  the  accommodation  acceptor  of  his  bill  for  2,600/.,  a 
loan  of  2502.  toward  taking  it  up,  on  the  pretence  of  having  the 
remainder  of  the  money  himself,  while  in  truth  he  had  but  800/., 
Patteson,  J.,  considered  the  case  to  be  within  the  statute ;  though, 
as  the  prisoner  was  acquitted,  it  never  went  before  the  other 
judges.4 

$  404.  And  this  leads  us  to  the  proposition,  that,  though  there 
is  a  promise  connected  with  the  pretence  of  an  existing  fact,  this 
promise  does  not  take  the  case  out  of  the  statute.  It  is,  as  to  the 
legal  consequence,  a  mere  nullity.  If  there  is  a  sufficient  pretence 
of  a  false  existing  or  past  fact,  the  consequence  attached  to  it  by 
the  law  is  not  overthrown  by  the  promise ;  if  there  is  not  a  suffi- 
cient pretence  of  this  sort,  the  promise  does  not  help  the  matter 
out.6  Yet,  on  very  familiar  principles,  the  pretence  may  be  sufficient, 

• 

*  Rex  v.  Parker,  7  Car.  ft  P.  825,  3.  •  1.  The  reader,will  find  stated,  in  oar 
Moody,  1.  first  volume,  many  points  which  will  illos- 

*  Beg.  v.  Johnston,  2  Moody,  254.  See  trate  this  one ;  as,  Tor  example,  at  S  424, 
post,  \  42S.  425,  551,  696,  796  et  seq.    In  the  case  of 

*  Beg.  v.  Jennison,  1  Leigh  ft  C.  157.  Beg.  v.  Jennfeon,  1  Leigh  ft  C.  157,  men- 

*  Bex  v.  Crowley,  2  Moody  ft  B.  17,  9  tioned  in  the  last  section,  where  it  was 
I*win,  164.  The  case  of  Bex  v.  Asterley,  held,  that,  though  a  false  promise  of  mar- 
7  Oar.  ft  P.  191,  in  which  the  prosecution  riage  Is  not  a  false  pretence,  yet  a  false  rep- 
attccecjded,  contains  also  a  mixture  of  prom-  resentation  of  being  unmarried  is,  Erie. 
is*  and  pretence.  So  also  The  8tate  v.  C.  J.,  giving  the  opinion  of  himself  and 
Bowley,  12  Conn.  101 ;  Young  v.  Bex,  S  the  rest  of  the  judges,  said :  "  Now,  it  is 
T.  B.  98,  clear  that  a  false  promise  cannot  be  die 
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although,  in  the  particular  case,  the  prosecutor  would  not  have 
yielded  to  it,  had  there  not  been  also  a  promise :  as,  if  a  sick  man 
is  struck  by  a  blow  which  would  hare  done  him  no  harm  had  he 
been  well,  yet  the  blow  takes  his  life,  the  person  who  committed 
the.  homicide  is  just  as  guilty  as  if,  the  man  being  well,  he  had 
cooperated  with  another's  muscular  power,  instead  of  the  invisible 
agency  disease,  in  bringing  about  the  death.     Yet  we  are  hen 


subject  of  mi  indictment  for  obtaining  Hook ;  baft  this  was  obviously  of  no  h 
money  by  fake  pretences.  Here,  however,  po'rtance  without  the  contract  which  was 
we  have  the  pretence,  that  he  [the  prisoner ]  made.  The  false  representation  oom- 
was  an  unmarried  man.  This  was  false  in  .  plained  of  was,  therefore,  essentially  prom- 
fact,  and  was  essential ;  for,  without  it,  he  issory  in  its  nature,  and  this  has  never  been 
would  not  have  obtained  the  money.  Then  held  to  be  the  foundation  of  a  criminal 
this  false  fact  bv  which  the  money  is  ob-  charge.'  The  commissioners  doubt  the 
tained  will  sustain  the  indictment,  although  soundness  of  this  decision,  even  under  the 
it  is  united  with  two  false  promises,  neither  existing  law.  See  Beg.  v.  Bates,  3  Cox 
of  which  alone  would  have  supported  the  C.  C.  SOI,  where  it  is  held  that  an  indict- 
conviction/'  p.  158.  meat  which  charges  a  false  pretence  of  an 
8.  The  New  York  commissioners  pro-  erating  fact  calculated  to  induce  the  confi- 
pose  so  to  change  the  terms  of  the  statute  dence  which  ted  to  the  prosecutor's  parting 
that  it  shall  read  as  follows :  "  Every  per*  with  his  property,  though  mixed  up  with 
son  who,  with  intent  to  cheat  or  defraud  false  pretences  as  to  the  prisoner's  future 
another,  designedly,  by  color  or  mi  of  any  conduct,  is  sufficient.  Where  the  false  pre- 
mise token,  &c.,  obtains,"  Ac.  And  they  tence  is  as  to  the  sCoCms  of  the  party  at  the 
say,  that  the  words  "  color  or  aid  "  are  sag-  time,  or  as  to  any  collateral  met  supposed 
gested  to  be  used  in  the  place  of  the  single  to  be  then  existing,  it  will  equally  support 
word  "  color,"  as  found  in  the  present  stat-  an  indictment  under  the  statute.  See  also 
ute,  for  the  purpose  of  meeting  a  decision,  Heir,  v.  Burnsides,  8  Cox  C.  O.  870  [s.  c. 
which,  with  their  comments  upon  it,  I  will  BeD,  288]  where  the  indictment  charged 
state  in  their  own  language :  "  It  is  held,  that  the  prisoner  falsely  pretended  to  the 
that  though  the  also  pretence  need  not  be  prosecutor  that  a  certain  person  who  lived 
the  only  inducement  influential  with  the  in  a  large  house  down  the  street,  and  had  a 
injured  party,  it  must  be  the  controlling  daughter  married  some  time  back,  had  been 
one.  People  v.  Orissie,  4  Denio,  685 ;  see  at  him,  the  prisoner,  about  some  carpet,  to 
also.  People  v.  Haynes,  11  Wend.  557;  wit,  about  twelve  yards,  by  which,  &c ; 
People  v.  Herriek,  18  Wend.  87.  This  whereas  no  person  had  been  at  the  prisoner 
rule  sometimes  leads  to  a  failure  of  jus-  about  any  carpet,  nor  had  any  such  person 
tice ;  as,  for  instance,  in  the  late  case  of  asked  the  prisoner  to  procure  any  piece  of 
Banney  v.  People,  88  N.  T.  418.  In  that  woollen  carpet;  and  the  evidence  was,  that 
case  the  accused  represented  to  one  Hock  the  prisoner  stated  to  the  prosecutor  that 
that  he  had  employment  for  him  at  a  dis-  he  wanted  some  carpeting  for  a  family  in 
tance  in  travelling  to  collect  money  and  do  a  lam  house  in  the  village,  who  had  a 
other  business ;  and  he  promised  to  give  daughter  lately  married,  and  thereby  ob- 
him  certain  wages  therefor,  upon  condition  tained  twenty  yards  of  carpet  from  him ; 
that  Hock  should  deposit  with  the  accused  and  it  was  held  that  there  was  a  sufficient 
one  hundred  dollars  as  security  for  his  false  pretence  alleged."  Draft  of  a  Penal 
faithful  performance  of  the  duty.  It  was  Code,  ▲.  d*  1864,  p.  888-828. 
held,  that,  although  the  representation  and       8.  As  a  general  exposition  of  the  law,  it 

S remise  were  false  and  fraudulent,  an  in-  is  safe  to  state,  that,  when  a  particular  for- 
ictment  could  not  be  sustained.  '  There  bidden  cause  produces  the  effect  which 
must  be/  say  the  court, '  a  direct  and  posi-  renders  the  case  punishable,  we  do  not  in- 
tive  false  assertion  as  to  some  existing  quire  whether  the  cause  acted  alone  in  pro- 
matter  by  which  the  victim  is  induced  to  during  the  effect,  or  acted  in  concert  with 
part  with  his  money  or  property.  In  this  something  else.  Did  the  cause  contribute?, 
case  the  material  thing  was  the  promise  of  If  it  did,  it  is  guilty  of  doing  the  thing, 
the  accused  to  employ  the  person  defrauded  the  same  as  though  it  did  the  thing  alone. 
and  to  pay  him  for  his  services.  There  And  see,  for  illustrations  of  this  matter, 
was  a  statement,  it  is  true,  that  the  prisoner  Vol.  I.  §  430  et  seq.,  508  et  seq.,  and  van- 
had  employment  which  he  could  give  to  ous  other  places. 
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approaching  a  matter  to  be  elucidated  further  on,  namely,  that 
the  cheat  must  have  been  actually  effected  by  the  false  pretence, 
in  distinction  from  another  and  independent  cause.1 

§  405.  In  one  case,  lying,  at  the  first  impression,  very  near  the 
line  thus  mentioned,  the  prisoner,  who,  it  was  understood,  and 
truly,  owed  rent,  represented  that  he  had  the  rent  to  pay,  and 
therefore  borrowed  some  money ;  but  he  did  not  mean  to  pay  the 
rent,  and  ^id  not  pay  it  in  fact ;  and  the  judges  held  the  con- 
viction of  this  prisoner  to  be  wrong.9  Here,  the  fact  represented 
to  exist  was,  that  he  owed  the  rent;  and  this  fact. was  true; 
therefore  the  decision  was  plainly  correct.  In  an  Indiana  case, 
the  prisoner's  representation  was,  that  a  third  person  owed  him, 
but  he  did  not  say  how  much,  and  nothing  appeared  as  to  the 
ability  of  the  third  person  to  pay ;  upon  which  representation,  it 
was  alleged,  accompanied  with  the  promise  of  repayment,  the 
prosecutor  lent  five  dollars  to  the  prisoner.  The  representation 
proving  false,  and  the  prisoner  being  indicted,  the  court  held, 
that  the  indictment  could  not  be  sustained.  But  the  main  ground 
on  which  this  decision  rested  was,  that  the  fact  of  an  indefinite 
indebtedness  from  a  person  of  unknown  means  was  not  such  a 
pretence  as  a  person  of  ordinary  prudence  would  require  to  in- 
duce him  to  part  with  his  money ;  therefore  the  pretence  could 
not  be  deemed  the  means  by  which  the  fraud  was  effected.8 

§  406  [352].  In  a  late  case,  the  false  representation,  that  a 
bouse  had  been  built  on  some  land  owned  by  the  defendant; 
whereby  he  obtained  a  loan  of  money,  for  which  he  was  to  give  a 
mortgage  on  the  premises,  was  held  to  be  within  the  statute,  not- 
withstanding the  mortgage  was  not  given  at  the  time  the  money 
was  got;  but,  instead  thereof,  there  was  given  an  obligation  to 
execute  a  mortgage  afterward.  There  was  the  further  ingredient 
in  the  case,  requisite  in  all  similar  circumstances,  that  the  per- 
son defrauded  trusted  to  the  false  pretence,  in  parting  with  his 
money.4 

§  407  [862  a].  But  according  to  the  facts  of  many  and  perhaps 
of  most  cases,  the  representation  extends  more  or  less  into  the 
field  of  promise,  as  certainly  the  parting  with  the  property  extends 
into  the  field  of  hope.    And  if  there  is  a  sufficient  false  pretence, 

already  defined,  blended  nevertheless  with  a  promise  for  the 

1  Post,  §  437.  '  *  Reg.  v.  Bnrgon,  Dean,  ft  B.  11,  7 

*  Reg.  v.  Lee,  1  Leigh  ft  C.  809.  Cox  C.  C.  131,  86  Eng.  L,  ft  Eq.  613. 

*  The  State  v.  Magee,  11  Lid.  154.  See  post,  {  429. 
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future,  the  pretence  is  still  sufficient,  as  already  mentioned.1 
And — a  point  which  perhaps  belongs,  further  on  in  our  discus- 
sion, jet  is  partly  developed  already — the  English  judges  have  held, 
that,  where  the  pretence  and  the  promise,  blended  together,  acted 
jointly  on  the  mind  of  the  defrauded  person  as  the  inducement 
to  part  with  his  goods,  and  he  would  n<jt  have  parted  with  them 
by  reason  of  the  pretence  alone  without  the  promise,  the  case 
falls  still  within  the  statute.9  This  doctrine  seems,  at  the  first 
impressiont  to  carry  the  law  very  far  indeed  toward  the  shadowy 
ground  of  mere  promise ;  yet  a  single  consideration,  to  be  added  to 
what  has  already  been  stated,  shows,  that  it  does  not  carry  it  over 
the  line.  If  a  promise  were  not  permitted  to  intervene  between 
the  pretence  and  the  cheat,  without  destroying  the  indictable 
quality  of  the  transaction,  the  statute  itself  would  be  rendered 
almost  totally  null.  And  no  construction  of  any  statute  is  ever 
allowable,  the  consequence  of  whioh  is  to  nullify  it.  When  a 
man,  standing  on  his  oath  as  a  witness  before  a  court,  says,  that 
without  the  promise  he  should  not  have  parted  with  his  goods,  he 
says  nothing  legally  different  from  what  the  assertion  would  be, 
that,  if  the  defendant  had  not  asked  him  for  them,  be  should 
not  have  let  them  go.  The  request  is  not  a  pretence,  yet  without 
it  the  goods  would  not  have  gone ;  the  promise  is  not  a  pretence, 
yet  without  it  the  goods  would  not  have  gone.  These  are  matters 
not  to  be  taken  into  the  account.  Would  the  prosecutor  have  parted 
with  his  goods  without  the  pretence  ?  did  the  pretence  so  operate 
with  the  request  and  the  promise  as  to  defraud  him  of  them? — 
these  are  the  proper  points  of  inquiry.9 

§  408  [868].  False  affirmation  —  existing  fact.  Another  dis- 
tinction, perhaps  substantial,  but  a  little  thinner  than  the  last,  is 
between  a  false  pretence  and  a  false  affirmation,  the  latter  not 
being  sufficient.4  And,  on  a  like  distinction,  when  a  man,  accus- 
tomed to  receive  parochial  relief,  was  told  by  an  overseer  of  the 
poor  to  go  to  work  and  help  maintain  his  family,  but  said  he  could 
not  because  he  had  no  shoes ;  whereupon  he  was  supplied  with  a 
pair,  while  in  truth  he  had  two  pairs  previously  received  of  Hie 


I  Ante,  {  400-406.  law  of  this  case,  which  wm  decided  by  all 

II  Reg.  v.  West,  Dean.  &  B.  575,  8  Cox  the  judges,  is  ao  connected  with  a  question 
C.  C.  IS;  Beg.  v.  Fry,  Dean.  &  B.  449,  of  pleading,  that,  since  there  are  no  reasons 
7  Cox  C.  C.  894.  given  in  the  opinion,  it  is  not  much  to  be 

8  See  also  ante,  f  404  and  note,  40ft;  relied  upon  as  an  authority.     See  also 

post,  S  487.  post,  *  409,  412. 
*  Bex  v.  Bead,  7  Car.  &  P.  848.    The 
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parish,— the  judges  held  the  conviction  against  him  to  be  wrong ; 
"the  statement  made  by  the  prisoner  being  rather  a  false  excuse 
for  not  working,  than  a  false  pretence  to  obtain  goods/' 1 

§  409  [864].  The  general  idea  is,  that  the  false  pretence  must 
be  of  some  existing  fact,  in  distinction  alike  from  a  mere  promise ' 
and  a  mere  opinion,  and  this  Act  must  be  such  in  its  nature  as  is 
known  to -the  person  employing  the  pretence^  On  this  ground 
an  indictment,  alleging,  that  the  defendant  falsely  pretended  a 
sum  of  money,  parcel  of  a  certain  larger  sum,  was  "  due  and 
owing  "  to  him  for  work  which  he  had  executed  for  the  persons 
to  whom  the  pretence  was  mtfde,  whereby,  Ac.,  was  held  not  to  be 
sufficient.  The  allegation  was  not  of  a  false  pretence  of  an  ex- 
isting fact;  because  it  might  be  satisfied  in  the  proof  by  showing 
a  mere  matter  of  opinion  on  the  part  of  the  defendant  concerning 
facts  complicated  with  questions  of  law.8 

§  410  [866].  Need  not  be  in  words.  Again ;  the  pretence  need 
not  be  in  words,  but  it  may  be  sufficiently  gathered  from  the  acts 
and  conduct  of  the  party.4  Therefore,  according  to  an  English 
case,  if  a  person  at  Oxford,  who  is  not  a  member  of  the  University, 
goes  to  a. shop  for  the  purpose  of  fraud,  wearing  a  commoner's 
cap  and  go^ra,  and  gets  goods ;  this  appearing  in  a  cap  and  gown 
is  a  sufficient  false  pretence  of  being  a  member  of  the  University 
to  satisfy  the  statute,  although  nothing  verbally  passed.*  And  the 
fiwt  of  uttering  a  counterfeit  note,  as  a  genuine  one,  is  tanta- 
mount to  a  representation  of  its  being  genuine.6 

§  411  [866].  Different  conversations  connected.  Where  the 
pretence  is  in  words,  and  there  are  conversations  at  different 
times*  these  conversations  may  be  connected  together,  so  as  to 
show  a  false  pretence,  whereby  good*  or  moneys  were  obtained, 
though  what  was  done  on  any  one  occasion  would  not  be  alone 
sufficient.  And  the  court  has  held,  that  the  question  is  for  the 
jury,  whether  different  conversations  can  be  so  connected  as  to 
constitute  one  continuing  transaction.7 

1  Rex  v.  Wakeling,  Rom.  &  Ry.  504.       ry,  Rum.  a  Ry.  SI ;  Commonwealth  v. 

*  People  v.  Tompkins,  1  Patter,  224,    Drew.  19  Pick.  179. 

£38.  *  Rex  v.  Barnard,  7  Car.  &  P.  784. 

•  Reg. ».  Oaies,  Dean.  459,  29  Eng.  I*       *  Rex  v.  Freeth,  Roaa.  ft  Ry.  127.  And 
*  Sq.  552,  6  Cox  C.  C.  540,  24  Law  J.  tee  Reg.  v.  Ball,  Car.  a  M.  249 ;  Reg.  v. 
w.  s.  M.  C.  128,- 1  Jar.  w.  a.  429,  3  Com.  Evans,  Bell  C.  C.  187,  8  Cox  C.  C.  257. 
Law,  861 ;  Reese  v.  Wyman,  9  Ga,  430.       T  Reg.  v.  Welman,  Dean.  186,  20  Eng. 
See  post,  f  863,369.  L.  6  Eq.  586,  22  Law  J.  v.s.  M.  C.  118, 

4  Rex  v.  Fretth,  Ross.  &  Ry.  127 ;  Reg.    17  Jar.  421. 
v.  CopeUnd,  Car.  a  M.  516;  Rex  v.  Sto- 
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§  412  [367] .  Proximate  to  the  fraud.  Another  point  is,  that 
the  pretence  must  be  -of  some  matter  sufficiently  proximate  to 
the  obtaining  of  the  goods.  Therefore,  in  a  late  case,  where  the 
person  had  falsely  represented  that  he  was  a  naval  officer ;  "  upon 
which/'  in  the  language  of  the  court,  "  he  made  with  the  prosecu- 
trix a  contract  for  board  and  lodging,  at  the  rate  of  one  guinea  a 
week,  and  he  was  lodged  and  fed  as  the  result  of  the  contract ; " 
the  pretence  was  held  not  to  be  sufficient.  "  We  are  of  opinion," 
said  Jervis,  0.  J.,  "  that  the  conviction  was  not  right,  because  we 
think  that  the  supply  of  articles,  as  it  was  said,  upon  the  contract 
made  by  reason  of  the  false  pretencfe  was  too  remotely  the  result 
of  the  false  pretence  in  this  particular  instance  to  become  the 
subject  of  an  indictment  for  obtaining  those  specified  goods  by 
false  pretences." 2  Yet  the  mere  fact  of  a  contract  intervening 
between  the  pretence  and  the  consummated  fraud,  does  not  of 
itself  take  away  the  indictable  quality  of  the  transaction.2 

§  413  [358] .  Shallow  devices  —  weak  minds — ordinary  pru- 
dence. There  remains  one  question  of  difficulty.  We  saw,  in 
the  previous  volume,8  that,  as  a  general  proposition^  the  criminal 
law  is  not  administered  on  the  plan  of  giving  a  particular  pro* 
tection  to  the  weak  and  feeble*;  and  we  shall  presently  see,4  that  a 
false  pretence,  to  be  indictable  otherwise  than  as  an  attempt,5 
must  be  successful.  It  is  plain,  therefore,  that  a  device  so  shallow 
as  to  be  incapable  of  imposing  on  any  person,  cannot  constitute  a 
false  pretence.  But  must  the  pretence  be  such  as  is  calculated  to 
mislead  men  of  ordinary  prudence  ?  Some  of  the  cases  lay  down 
the  doctrine  that  it  must.6 

§  414  [359].  Yet  obviously  attention  should  be  given  to  the 
capacity  of  the  individual  to  whom  the  pretence  is  addressed. 
And  Gaton,  J.,  in  an  Illinois  case,  pertinently  observed :  "  Should 
an  article,  the  essential  value  of  which  consisted  in  its  color,  be 
offered  to  a  person  fully  possessed  of  the  sense  of  sight,  and  with 
every  opportunity  for  inspection,  with  the  pretence  that  it  was 
white  when  in  fact  it  was  black,  under  such  circumstances  the 

» 

1  Bee.  v.  Gardner,  Dean,  &  B.  40,  46,  Commonwealth  v.  Wilgvs,  4  Pick.  177, 

7  Cox  C.  C.  136,  36  Eng.  L.  ft  Eq.  640.  178 ;  People  v.  Haynes,  II  Wend.  557, 

Bat  see  post,  S  417.  14  Wend.  549,  note ;  People  0.  Williams, 

*  Post,  {4*1-  4  Hill,  N.  Y.  9 ;  Skiff  ».  People,  2  Parker, 

*  Vol.  I.  *  548, 1019.  139,  147.    Contra,  Chancellor  Walworth 

*  Post,  i  436.  in  People  v.  Haynes,  14  Wend.  546,  557. 

*  Post,  *  462.  And  see  Moore  v.  Turbeville,  2  Bibb,  602  ; 
8  The  State  v.  Simpson,  3  Hawks,  620 ;  ante,  {  405. 
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ialse  pretence  might  be  very  innocent,  because  it  was  not  calcu- 
lated to  deceive ;  while  the  same  pretence  made  to  a  blind  person 
would  be  calculated  to  deceive,  and  might  subject  the  party  to 
punishment." l  And  the  doctrine  thus  indicated,  namely,  that,  in 
the  language  of  Mr.  Bussell,  the  pretence  "  need  not  be  such  an 
artificial  device  as  will  impose  upon  a  man  of  ordinary  caution,9' 
is  fully  established  in  the  English  courts.  At  the  same  time 
there  may  be  devices  too  frivolous  for  the  law  to  notice.9  And  the 
pretence  need  not  be  such -— a  point  but  slightly  different  from 
the  last— as  can  be  guarded  against  by  common  prudence.9 

$  415  [359a].  And  the  doctrine  has  been  carried  so  far  in 
England,  that,  where  a  man  passed  out  to  another  person  for 
change  a  bank-note,  Baying  it  was  for  51. 9  when  really  it  was,  as 
lie  knew,  for  only  1L,  and  received  the  change  accordingly,  he 
was  held  to  have  committed  this  offence,  though  the  person  to 
whom  he  passed  the  note  could  read.  Said  Lord  Campbell,  C.  J. : 
**  We  are  all  of  opinion  that  the  conviction  was  right.  In  many 
vases  a  person  giving  change  would  not  look  at  the  note ;  but, 
feeing  told  it  was  a  5L  note  and  aslted  for  change,  would  believe 
the  statement  of  the  party  offering  the  note,  and  change  it.  Then, 
if,  giving  faith  to  the  folse  representation,  the  change  is  given,  the 
money  is  obtained  by  false  pretences.1' 4 

$  416  [359  6].  Though  differences  of  judicial  opinion  have 
arisen  upon  the  matter  before  us,  one  or  two  considerations  will 
indicate  the  view  best  sustained  in  principle.  Practically  impossi- 
ble is  it  to  estimate  the  weight  of  a  false  pretence,  only  by  its 
effect.  It  is  not  an  absolute  thing,  to  be  handled  and  weighed  as 
so  much  material  substance ;  it  is  a  breath  issuing  forth  from  the 
mouth  of  a  man,  and  no  man  can  know  what  it  will  accomplish 
only  as  he  looks  at  its  effect.  Of  the  many  millions  of  men  who 
dwell  on  our  earth,  there  is  not  one  who  would  not  be  pronounced 
by  all  the  rest  with  united  voice  to  hold  some  opinion,  to  be 
influenced  in  some  matter  of  his  life,  as  the  result  of  considera- 
tions not  adapted  to  affect  any  mind  of  ordinary  judgment  and 

i  Cowen  v.  People,  14  HI.  848.     And  M.279.  And  see  Reg.  v.  Smith,  1  Den.  C.C. 

tee  Reg.  t>.  Conlson,  1  Eng.  L.  *  Eq.  550,  510,  2  Car.  &  E.  882,  Temp.  &  M.  214. 

Temp.  &  M.  882,  1  Den.  C  C.  592,  14  *  The  State  v.  Mills,  17  Maine,  211 ; 

Jar.  557.  Reg.  v.  Woolley,  supra ;  Rex  v.  Freeth 

*  2  Robs.  Crimes,  Gran.  Ed.  289,  and  Rum.  &  Ry.  127. 

see  toe  note  of  Mr.  Greayes ;   Reg.  *.  *  Reg.  v.  Jessop,  Dears.  &  B.  442,  7 

Wooller,  1  Eng.  L.  &  Eq.  587,  1  Den.  Cox  C.  C.  899. 
C.  C.  559, 4  New  Sess.  Cat.  841,  Temp,  ft 
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discretion.  And  no  man  of  business  was  ever  found  so  wary  as 
not  to  commit  at  some  time  in  his  life  a  mistake  therein  which 
any  jury  of  twelve  men  would  say  on  their  oath  could  not  be  done 
bf  a  man  of  ordinary  judgment  and  discretion.  These  things 
being  so,  plainly  the  court  cannot  direct  sTjury  to  weigh  a  pre- 
tence, an  argument,  an  inducement  to  action,  in  any  other  scale 
than  that  of  its  effect. 

§  417  [860].  Further  illustration*  of  false  pretences.  With 
these  general  principles  before  us,  we  may  profitably  look  at  some 
further  illustrations,  found  in  the  books,  of  false  pretences.  A 
common  instance  is  where  one  represents  himself  or  his  firm  to 
be  in  a  sound  pecuniary  condition,  or  worth  so  much  money, 
knowing  the  facts  are  otherwise ; l  or  falsely  pretends  to  have  a 
particular  fund  in  his  own  hands8  or  another's;8  whereby  he 
gains  a  credit.  Or  the  representation  may  be  concerning  his 
business,  situation,  or  standing  in  life,  as  in  the  instance  already 
mentioned4  of  pretending  to  be  a  member  of  the  university. 
Another  instance  is,  where  the  defendant  said  untruly  that  he  was 
a  captain  of  the  5th  Dragoons ;  and  the  indictment  was  held  good 
on  writ  of  error.6 

§  418  [861].  False  personating.  Then  we  have  the  matter  of 
falsely  personating  another,  concerning  which  we  have  seen,6  that, 
under  the  ancient  common  law  and  the  false  token  statute  of 
Hen.  8,  there  was  doubt.  Yet  this  is  a  false  pretence ;  for  in- 
stance, where  one,  to  obtain  money,  falsely  represented  himself  to 
be  Mr.  H.  who  had  cured  Mrs.  C.  at  the  Oxford  Infirmary,  he  was 
held  to  be  indictable  for  the  cheat  effected  thereby.7  And  so, 
generally,  is  the  assuming  of  a  false  name,8  or  even  of  a  fictitious 

1  Commonwealth  v.  Davidson,  1  Cosh.  169;  People  v.  Kendall,  25  Wend.  399; 
33;  People  v.  Haynes,  11  Wend.  557.  Beg.  v.  Henderson,  Car.  &  M.  328 ;  Bex  *. 
Such  a  representation,  falsely  made,  was  Crowley,  2  Moody  &  B.  17,  2  Lewin,  164 ; 
held  not  to  be  within  die  statute  in  Ver-  Beg.  v.  Adamton,  1  Car.  &  K.  192,  9 
mont,  whereby,  "  If  any  'person  shall  by  Moody,  286. 

false  tokens,  messages,  letters,  or  by  other  8  People  v.  Herrick,  13  Wend.  87. 

fraudulent,  swindling,  or  deceitful  practices,  *  Ante,  \  410;  Bex  v.  Barnard,  7  Car. 

obtain  or  procure  from  any  person  or  per-  &  P.  784. 

sons  any  money,  goods,  or  chattels,"  he  *  Hamilton    v.  Beg.  9   Q.  B.  271,  16 

shall  be  punished,  &c.    The  court  consid*  Law  J.  n.  s.  M.  C.  9.     See  ante,  $412. 

ered  that  the  words  "other  fraudulent,"  A  case  of  misrepresenting  the  business 

&c.,  were  added,  not  to  enlarge  the  defini-  connections  is  Beg.  v.  Archer,  Dears.  449, 

tion  of  the  offence  from  positive  acts  to  1  Jur.  x.  a.  479,  83  Eng.  L.  &  Eq.  528,  6 

mere  declarations,  but  to  extend  the  mean-  Cox  C.  C.  515. 

ing  to  all  other  cases  of  the  like  nature  with  *  Ante,  §  151-158. 

those  mentioned  previously.    The  8tate  v.  7  Bex  v.  Bloomfield,  Car.  &  M.  587. 

Sumner,  10  Vt  587.  And  see  Vol.  I.  $  275.  »  Commonwealth  o.  Wilgos,  4  Pick.  177. 

2  Commonwealth   t>.  Burdick,  2  Barr, 
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one,  a  fake  pretence ;  though  here,  as  in  all  other  cases,  there 
must  be  the  necessary  fraud  effected  by  the  act.1  And  where  a 
person  with  a  money  order  upon  a  post-office,  falsely  assumed  to 
be  the  individual  mentioned  in  it,  and  so  got  it  cashed,  he  was 
held  to  have  committed  this  offence ;  notwithstanding,  when  he 
received  the  money,  he  signed  his  real  name,  which  was  Story, 
while  the  name  mentioned  in  the  order  was  Storer.a 

§  419  [362].  Forged  order*,  8fc.  So,  although  a  representa- 
tion, which  is  untrue,  of  being  authorized  to  get  money  or  goods 
for  a  person  is  not  a  false  token,8  it  is  a  false  pretence.4  A  for- 
tiori, this  is  so  also,  if  the  party  making  the  representation  carries 
with  him,  as  from  the  person,  a  forged  order.* 

§  420  [363].  Other  false  statements.  And  where  the  secretary 
of  an  Odd  Fellow's  lodge,  by  the  mere  naked  falsehood  of  telling 
a  member  he  owed  the  lodge  135.  9d.,  obtained  that  sum  of  him 
fraudulently,  whereas  the  amount  owed  was  only  2s.  2d.,  he  was 
held  to  be  rightly  convicted  of  getting  money  under  a  false  pre* 
tence.6  So  it  appears  that  a  mere  false  representation  of  the  weight 
of  an  article  sold  is  a  sufficient  false  pretence.7 

§  421.  False  representation  as  to  weight.  On  the  point  last 
mentioned,  some  interesting  cases  have  lately  arisen.  Thus,  where 
the  prisoner  had  sold  a  load  of  coal  to  the  prosecutor,  represent- 
ing its  weight  to  be  so  many  pounds,  while  he  knew  its  weight  was 
less,  and  he  had  so  packed  the  coal  in  his  cart  as  to  make  it 
appear  to  be  of  larger  bulk  than  it  was,  the  pretence  was  held  to 
be  sufficient.8    In  another  case,  the  prisoner,  selling  some  loads  of 

1  Post,  f  436,437;  Commonwealth  v.  Seas.  Cas.  341.  See  ante,  {  409,  for  a 
Drew,  19  Pick.  179.  case  almost  like  this,  where  the  contrary 

2  Rex  v.  Story,  Ross.  &  Ry.  81.    And    result  was  obtained. 

eee  People  v.  Peacock,  6  Cow.  72.  *  Rex  v.  Reed,  7  Car.  &  P.  848 ;  Reg.  v. 

*  Ante,  S  144.  Sherwood,  Dears.  &  B.  251,  7  Cox  C.  C. 
4  People   v.  Johnson,  12  Johns.  292 ;    270,  40  Eng.  L.  &  Eq.  584. 

Commonwealth  v.  Hnlbert,  12  Met.  446.  *  Reg.  v.  Ragg,  Bell  C.  C.  214,217,  8 

See  Reg.  v.  Tolly,  9  Car.  &  P.  227 ;  Cox  C.  C.  262 ;  Erie,  C.  J.,  observing : 

Chapman  v.  The  State,  2  Head,  86,  post,  "  There  was  a  false  representation  that 

4  434.  there  were  l£cwt.  of  coals  in  the  cart  when 

4  Tyler  v.  The   Stale,  2  Humph.  87.  there  were  only  about  8  cwt. ;  so  that,  as 

And  see  Rex  v.  Cartwright,  Ross.  &  Ry.  to  7  cwt.,  there  was  a  pretence  of  a  deliv- 

106.    Of  cqprse,  if  the  order  amounts  to  a  ery  which  was  altogether  false ;  and,  al- 

technfcal  forgery,  and  forgery  is,  as  in  some  though  the  falsehood  related  only  to  a  part 

States,  a  statutory  felony,  an  indictment  of  the  entire  quantity  to  be  delivered,  yet, 

lor  false  pretences  cannot  be*  maintained  as  to  that  part  such  a  case  has  been  hela  to 

where  this  offence  is  only  a  misdemeanor;  be  within  the  class  where  payment   for 

Vol.  I.  §  823 ;  unless  there  is  a  provision  goods  is  obtained  by  a  pretence  of  a  deliv- 

in  the  statute,  like  that  in  the  present  Eng-  ery  which  is  false  as  to  the  entire  quantity 

lbh  one,  ante,  $  394,  895,  to  meet  the  case,  that  was  to  have  been  delivered.    This  is  a 

*  Reg.  p.  Wooley,  l  Eng.  L.  4b  Eq.  537,  false  pretence  of  a  matter  of  fact  cogniza- 
1  Den.  C.  C  559,  Temp.  £  M.  279,  4  New  ble  by  the  senses."    And  see  also,  as  con- 
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soot  by  weighty  had  them  weighed  at  a  distance  from  the  prose- 
cutor's house,  and  brought  with  .him  and  delivered  to  the  prose- 
cutor tickets  of  their  weight ;  but,  subsequently  to  their  being 
weighed,  he  had  lightened  the  loads.  And.  he  was  held  to  be 
rightly  convicted.  "  Suppose/'  said  Pollock;  0.  B.,  in  the  course 
of  the  hearing,  *'  a  man  offers  a  basket  of  apples  for  sale,  and,  on 
being  asked  what  quantity  there  is,  says, 4  Two  bushels/  and  is 
paid  for  them  at  the  rate  of  so  much  a  bushel,  would  he  not  be 
indictable  if  the  upper  part  of  the  basket  only  contained  apples, 
and  the  lower  part  sand  and  cinders  Vn  And  the  doctrine  seems 
to  be,  thai,  aside  from  any  matter  of  special  device,  if  a  man  says 
a  quantity  of  stuff  he  is  offering  for  sale  measures  so  much,  or 
weighs  so  many  pounds,  and  the  purchaser  buys  it,  relying  on  the 
representation,  and  pays  for  it  as  for  so  much  in  measure  or  in 
weight,  and  the  seller  knows  the  representation  is  false,  the  pre- 
tence is  within  the  statute.  But  if  the  sale  is  in  lump,  and  the 
seller  merely  expresses-  an  opinion  as  to  the  weight  or  measure, 
though  the  opinion  is  exaggerated,  he  is  not  indictable.2 

§  422  [364] .  False  pretence  cf  Pith  to  property.  There  is  no 
doubt  that  a  false  pretence  of  having  title  to  property,  which  the 
vender  offers. for  sale,  is  within  the  statute.8  Whether,  if  the  pur* 
chaser  takes  a  conveyance  with  covenant  of  warranty,  this  does  not 
create  a  distinction,  on  the  ground  that  he  must  be  presumed  in 
law  to  rely  on  his  covenant,  and  not  on  the  pretence,  is  a  question* 
In  an  English  nisi  prints  case,  where  the  main  misrepresentation 
proved  was  in  the  deed  of  conveyance  itself,  which  contained  also 
this  covenant,  the  presiding  judge  ruled  against  the  prosecution ; 
because,  he  said,  "  the  doctrine  contended  for  would  make  every 
breach  of  warranty  or  false  assertion  at  the  time  of  a  bargain  a 
transportable  offence."  *    But  in  Maine,  the  court  has  adjudged, 

firming  this  case,  Reg.  v.  Kerrigan,  1  I«igh  quantity  delivered,  I  am  quite  satisfied  he 

ft  C.  383.  is  indictable." 

*  Reg.  v.  Lee,  1  Leigh  ft  XX  418.    The  *  The  reader  will  observe,  in  the  last 

reporter  in  this  case,  refers  to  Reg.  v.  Ridg-  note,  the  distinction  somewhat  differently 

way,  3  Fost.  ft  F.  838,  where  Bramwell,  expressed  by  a  learned  jndge ;  and,  from  - 

B.  observed :  "  If  a  man  is  selling  an  artt-  the  reason  of  the  thing,  and  the  decided 

cle,  such  as  a  load  of  coal,  for  a  lump  sum,  cases,  give  his  preference  to  the  form  of  the 

and  makes  a  false  statement  as  to  its  weight  expression  which  he  thinks  the  more  accu- 

or  quantity  for  the  purpose  of  inducing  the  .rate.    See  also  post,  $  430,  note,  433. 

intended  purchaser  to  complete  the  bar-  *  The  State  v.  Newell,  1  Misso.  24S. 

gain,  that  is  not  a  false  pretence  within  the  *  Rex  v.  Codrington,  1  Car.  ft  P.  661, 

statute.    But  if  he  is  selling  it  by  the  quan-  Littledale,  J. ;  the  property  being  a  rever- 

tity,  and  says  there  is  a  greater  quantity  sionary  interest  in  one-seventh  share  of  a 

than  there  really  is,  and  thereby  gets  paid  sum  of  money   left   by  the   defendant** 

■  for  a  quantity  of  coal,  over  and  above  the  grandfather.    And  see  Bex  v.  Pywell,  1 
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that,  where  upon  an  exchange  of  personal  property  one  of  the  par- 
ties pretends  to  own,  unincumbered,  the  property  he  is  disposing 
of,  while  he  knows  the  fact  is  not  so,  and  abfo  warrants  it  against 
incumbrances,  be  is  liable  to  indictment,  if  the  pretence,  and  not 
the  warranty,  was  the  inducement  which  operated  on  the  other  to 
make  the  exehange.1    And  this  is  doubtless  the  true  doctrine. 

$  423  [866].  Pretence  of  being"  unmarried,  Sfc.  The  pretence 
of  being  unmarried,  and  in  a  condition  to  contract  matrimony,  is 
sufficient.2  In  an  English  case,  the  prisoner,  a  married  man,  paid 
his  addresses  to  the  prosecutrix,  who  was  ignorant  of  his  being 
married,  and  got  from  her  a  marriage  promise,  which  she  after- 
ward refused  to  ratify.  He  then  threatened  her  with  an  action  at 
law,  and  thus  obtained  from  her,  still  in  ignorance  of  the  imped- 
iment, 100/.  to  forbear.  The  indictment  against  him  charged  the 
pretences  to  be,  first,  that  he  was  unmarried ;  seoondly,  that  he 
was  entitled  to  maintain  a  suit  for  breach  of  promise.  Lord  Den- 
man,  C.  J.,  before  whom  the  case  was  tried,  left  it  for  the  jury  to 
say,  whether  the  money  was  in  fact  got  by  the  false  pretence  of 
the  prisoner  being  single.  They  found  him  guilty ;  and  the  judge 
consulted  with  Maule,  J.,  and  both  were  "  clearly  of  opinion,  that 
there  was  evidence  to  go  to  the  jury,  that  the  money  was  ob- 
tained by  the  false  pretence  that  the  prisoner  was  a  single  man, 
and  in  a  condition  to  intermarry  with  the  prosecutrix ;  and  Mr. 
Justice  Maule  was  further  of  opinion,  that  there  was  also  evidence 
of  the  money  having  been  obtained  by  the  false  pretence  of  the 
prisoner  that  he  was  entitled  to  maintain  an  action  for  breach  of 
promise  of  marriage,  and  that  such  latter  false  pretence  was  a 
sufficient  false  pretence  within  the  statute."  *  . 

§  424  [366].  Other  like  pretences.  One  of  thp  early  pretences, 
under  Stat.  30  Geo.  2,  c.  24,  §  1,  was  of  having  made  a  bet  on  a 
race  to  be  run  the  next  day  (the  person  of  whom  the  money  was 
obtained  was  to  share  the  bet) ;  and  this  was  held  to  be  within 
the  statute.4  So  it  was  held,  of  pretending  to  have  been  intrusted 
by  one  to  take  his  horses  from  Ireland  to  London,. and  to  have 
been  detained  by  contrary  winds  till  his  money  was  spent ;  thereby 
getting  a  loan.5   In  like  manner,  the  court  early  decided  it  to  be  a 

Stark.  402;  Beg.  v.  Bnrgon,  Dean.  &  B.       a  See  ante,  \  408. 
11,  86  Eng.  L.  ft  Eq.  615;  The  State  v.       *  Reg.  v.  Copeland,  Car.  &  M.  516. 
Dozier,  Dudley,  Qa.   155;   ante,  f  406;        *.Yonng  v.  Bex,  S  T.  B.  98,  2  East 

The  State  ».  Chum,  19  Misao.  238.  P.  C.  828. 

1  The    State  v.  Dorr,  83  Maine,  498.       *  Rex   v.  Villeneure,  2    East   F.  G 

And  tee  Beg.  v.  Adamaon,  1  Oar.  &  K.  880. 
192,  2  Moodj,  286. 
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false  pretence  for  a  earner  to  get  the  carriage-money  by  falsely 
saying  lie  has  delivered  the  goods,  and  lost  the  bailee's  receipt  for 
them.1  * 

4  425  [367}.  Common  tricks  of  trade.  There  is  here  a  ques- 
tion of  great  practical  difficulty  and  importance.  From  the  earliest 
times,  ".tricks  of  trade/'  so  called,  have  been  deemed  by  those 
who  ^employ  them  ennobling  virtues,  rather  than  dishonest  prac- 
tices. These  tricks  are  really  false  pretences ;  but  the  question  is, 
whether  the  statutes,  which  do  not  make  all  derelictions  of  moral 
duty  punishable,  though  within  the  general  mischief,  apply  to 
them.  And  happily  the  courts  have  had  the  virtue  to  declare,  in 
substance,  that  any  false  representation  concerning  the  quality, 
value,  nature,  or  other  incident  of  an  article  offered  for  sale, 
whereby  a  purchaser,  relying  on  the  representation,  is  defrauded, 
is  a  violation  of  these  statutes. 

§  426  [368].  Precisely  how  this  principle  is  to  be  applied  is  the 
matter  of  difficulty.  Clearly  the  passing,  for  value,  of  a  worthless 
piece  of  paper,  known  to  be  such ;  as,  for  example,  of  a  bill  on  a 
broken  bank,2  or  any  other  specious  and  valueless  bank-bill,8  even 
though,  according  to  the  majority  of  the  English  judges,  the  bill 
on  its  facer  would  be  good  for  nothing  if  true ;  *  is  a  sufficient  false 
pretence,  being  also,  we  have  seen,*  a  false  token.  And  we  cannot 
hesitate  about  such  a  case  as  occurred  in  England  on  the  sale  of  a 
cheese  at  a  fair.  Before  the  prosecutor  bought  it,  the  prisoner 
bored  it  with  an  iron  scoop,  and  produced  a  piece,  called  a 
"  taster,"  at  the  end  of  a  scoop,  for  him  to  taste.  This  taster  was 
not  in  fact  taken  from  the  cheese,  as  it  appeared  to  be,  but  the 
prisoner  had  extracted  it  from  another  and  superior  cheese,  and 
fraudulently  inserted  it  into  the  top  of  the  scoop,    The  prosecutor 

1  Rex  v.  Airey,  2  East  P.  0.  $)1 ;  Box  the  act  of  another,  or  certainly  of  soma 

v.  Coleman,  2  East  P.  C.  672.  person ;  but  the  paper  presented  in  this 

*  Commonwealth  v.  Stone,  4  Met.  49.  case  does  not  answer  any  such  description ; 
8  Commonwealth  t>.  Hulbert,  12  Met.  it  was  no  writing  at  all,  because  it  did  not 

446,448.    And  see  ante,  §  419  and  note.  purport   to    be   the   act  of  any  person. 

*  Rex  v.  Freeth,  Russ.  fc  Ry.  127.  In  Writing,  as  used  in  the  statute,  cannot 
a  New  York  case,  under  a  statute  which  mean  anything  written  upon  paper,  not 
used  the  words,  "  by  color  of  any  false  purporting  to  be  of  any  force  or  efficacy ; 
token,  or  writing,  or  by  any  other  false  pre-  out  some  instrument  in  writing,  or  written 
tence,"  the  court  held,  that  the  word  "  writ-  paper,  purporting  to  have  been  signed  by 
ing  "  did  not  .include  a  paper  in  the  form  some  person."  And  it  was  observed,  that 
of  a  bond,  neither  having  nor  purporting  the  writing  must  be  false,  while  there  was 
to  have  the  signature  of  any  person  attached  no  falsity  about  this  one ;  "  it  was  exactly 
to  it.  "  Writing,  as  used  in  the  statute,  what  it  purported  to  be."  People  v.  Gates, 
must  mean  some  instrument  or  at  least  letter.  13  Wend.  311,  opinion  by  Savage,  C.  J. 
— something  in  writing  or  purporting  to  be  *  Ante,  $  147, 148. 
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tasted,  was  satisfied,  bought;  and  the  prisoner  was  held  by  the 
judges,  on  a  case  reserved,  to  be  rightly  convicted.1  These  facts 
are  even  sufficient  to  constitute  a  cheat  at  the  common  law.2 

(  427  [369].  In  New  York,  the  majority  of  the  judges  held  an 
indictment  sufficient  which  alleged,  that  the  defendants  falsely 
represented  a  drove  of  sheep,  which  they  offered  for  sale  to  a  per- 
son, to  be  free  from  disease  and  foot-ail,  and  a  lameness  apparent 
in  some,  of  them,  to  be  owing  to  accidental  injury,  which  pre- 
tenoes  were  false,  &c. ;  but  Bronson,  C.  J.,  dissented,  deeming  the 
case  to  be  one  simply  of  representing  goods  as  better  than  they 
are.8  And  Chancellor  Walworth  of  the  same  State  in  the  court 
of  errors,  now  abolished,  once  employed  the  following  language : 
u  I  am  aware,  from  numerous  cases  which  have  come  under  my 
observation,  judicially  and  otherwise,  that  the  rule  of  morality; 
established  by  the  decisions  under  these  statutes  [against  cheating 
by  false  pretences],  and  by  the  common  law  of  Scotland,  has  been 
deemed  too  strict  for  those  who,  in  1826  and  subsequently,  have 
been  engaged  in  defrauding  widows  and  orphans,  and  the  honest 
and  unsuspecting  part  of  the  community,  by  inducing  them  to 
invest  their  little  all,  which  in  many  instances  was  their  only  de- 
pendence for  the  wants  and  infirmities  of  age,  in  the  purchase  of 
certain  stocks  of  incorporated  companies,  which  the  vendors  fraud- 
ulently represented  as  sound  and  productive,  although  they  at  the 
time  knew  the  institutions  to  be  insolvent',  and  their  stock  perfectly 
worthless.  But  I  am  yet  to  learn,  that  a  law  which  punishes  a 
man  for  obtaining  the  property  of  his  unsuspecting  neighbor  by 
means  of  any  wilful  misrepresentation,  or  deliberate  falsehood, 
with  intent  to  defraud  him  of  .the  same,  is  establishing  a  rule  of 
morality  which  will  be  deemed  too  rigid  for  the  respectable  mer- 
chants and  other  fair  business  men  of  the  city  of  New  York,  or  of 
any  other  part  of  the  State."  * 

§  428  [370].  In  Maine,  where  the  owner  of  a  horse  pretended 

1  Reg.  p. Abbott,  1  Den*  C.  C.  $73, 2  Car.  equal  to  the  tasters  produced,  that  would 

&  K.  630.    In  a  more  recent  case,  it  ap-  hare  fallen  within  Bryan's  case    [See  post 

peared  that  the  prosecutor  bought  of  the  4  431] ;  but  he  said  to  the  prosecutor, '  These 

prisoner,  and  paid  him  for,  eight  cheeses  on  tasters  are  part  of  the  very  cheese  I  propose 

the  prisoner's  representation,  that   certain  to  sell  you ; '  and  therefore  it  was  a  repre- 

"  tatters/'  by  him  produced,  had  been  ex-  sentation  of  a  definite  fact."    Reg.  v.  Goes, 

tracted  from  these  cheeses,  while  in  fact  1  Bell  C.  C.  208,  219,  8  Cox  C.  C.  262. 

they  were,  as  he  knew,  from  another  cheese.  *  Ante,  $  144  et  seq. 

And  it  was  held  that  he  was  rightly  con-  *  People  v.  Crissie,  4  Denio,  525. 

Ticted.  And  Wightman,  J.,  observed  :• "  If  *  People  v.  Haynes,  14  Wend.  546,  559. 
the  prisoner  had  said,  that  the  cheeses  were 
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it  was  a  particular  horse  called  the  Charley,  knowing  it  was  not, 
and  thereby  effected  an  exchange  of  it  for  other  property,  the 
court  held  this  to  be  a  sufficient  false  pretence,  even  if  the  horse 
were  as  good  and  as  valuable  as  the  Charley.1 

§  429  [371].  In  a  Connecticut  case,  there  was  a  fake  pretence 
in  the  nature  of  a  conspiracy.  By  an  arrangement  between  two 
defendants,  who  had  severally  property  they  wished  to  sell  for 
more  than  it  was  worth,  each  represented  to  a  different  third  per- 
son, that  he  desired  to  purchase  the  other's  property,  and  re- 
quested the  third  person  to  buy  it  in  his  own  name,  at  a  6um 
mentioned,  greatly  above  its  value,  promising  to  purchase  it  of 
him,  but  on.  its  being  bought  refused ;  and  this  was  held  to  be 
obtaining  money  by  false  pretences.2 

§  430  [872].  There  are  two  late  English  cases,  which  go  far  to 
establish  the  rule  of  morality  as  a  part  of  the  law  on  this  subject. 
In  one  of  them  it  appeared,  that  the  prisoner  offered  a  chain  in 
pledge  to  a  pawnbroker,  falsely  and  fraudulently  affirming  it  to  be 
of  silver,  while  in  truth  he  knew  it  to  be,  not  of  silver,  but  of  a 
metal  nearly  valueless.  And  the  court  held,  that  this  was  a  suffi- 
cient false  pretence.8  In  the  other  case,  a  false  statement  con- 
cerning the  soundness  of  a  horse,  which  the  prisoner  sold,  was 
deemed  to  be  sufficient.4  Still  the  court  clings  to  the  idea,  that 
the  statute  was  not  meant  to  enforce  fully  the  rule  of  right  in 
respect  to  points  of  this  kind.  But  where  the  line  is  to  be  drawn 
which  separates  what  is  allowed  to  the  frailty  of  man  from  what 
the  statute  condemns,  we  have  no  means  at  present  of  stating  with 
any  exactness.5 

$  481  [872  a].  If  we  look,  however,  to  the  reason  of  the  law, 
and  especially  if  we  look  to  its  words,  we  shall  see,  that  its  aim  is 
to  prevent  cheating,  and  the  specific  cheat  against  which  it  is 

*  The  State  v.  Mills,  17  Maine,  211.  where  the  false  pretence  consisted  in  mis- 
And  see  Reg.  ».  Kenrick,  5  Q.  B.  49,  Day.  representing  the  weight  of  the  article  sold, 
&  M.  208,  7  Jar.  848.  Pollock,  C.  B.,  observed :  "  It  has  been 

2  The  State  v.  Rowley,  12  Conn.  101.  said  that  what  took  place  was  in  the  coarse 
8  Reg.  v.  Roebuck,  Dears  &  B.  24,  36  of  a  transaction  of  baying  and  selling ; 
Eng.  L.  &  Eq.  681,  7  Cox  C.  C.  126.  The  and,  no  doubt,  where,  in  the  actual  course 
conviction  was  in  fact  for  an  attempt  only,  of  bargaining,  when  one  man  is  seeking  to 
because  the  pawnbroker  tested  the  metal,  exalt  and  die  other  to  depreciate  the  sub- 
relying  on  his  test  and  not  at  all  on  the  ject-matter  of  die  bargain,  the  vendor  in- 
pretence.  dulges  in  overpraise  of  the  thing  he  has  to 

*  Reg.  v.  Keighley,  Dears  &  B.  145.  sell,  that  is  not  within  the  statute.  Yet, 
Here  also  was  no  conviction,  because  of  a  although  there  may  be  a  real  bargain,  if 
formal  defect  some  device  is  used  by  which  the  buyer  is 

*  In  the  case  of  Reg.  v.  Lee,  1  Leigh  fc  imposed  on,  die  vendor  may  be  indicted  and 
C.  418, 425,  already  mentioned,  ante,  $421,  convicted."    And  see  ante,  f  421  and  nolo. 
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directed  is  a  cheat  effected  by  a  "  false  pretence/'  Now  an  opinion, 
a  mere  opinion,  is  not  a  false  pretenoe ;  but  any  statement  of  a 
present  or  past  fact  te  one,  if  it  is  false.  When  two  men  are 
negotiating  a  bargain,  they  may  express  opinions  about  their  wares 
to  any  extent  they  will ;  answering,  if  they  lie  about  the  opinions, 
only  to  God,  and  to  the  civil  department  of  the  law  of  the  country. 
But  when  the  thing  concerns  fact,  as  distinguished  from  opinion, 
and  a  man  knowingly  misstates  the  fact,  his  words  in  reason  amount 
to  a  false  pretence.  What  is  fact,  what  is  mere  opinion,  within 
this  distinction,  may  not  always  be  plain.  There  is  a  late  English 
case  wherein  a  man  was  indicted  for  obtaining  money  by  the  false 
pretence,  that  some  spoons  which  he  pledged  for  it  as  silver-plated 
spoons  had  on  them  as  much  silver  as  "  Elkington' s  A,"  and  the 
foundations  were  of  the  best  material.  Here  were  two  representa- 
tions, one  concerning  the  quantity  of  silver  which  formed  the  plat* 
ing,  the  other  concerning  the  quality  of  the  foundations:  both 
representations  were  false,  known  to  be  so  by  him  who  uttered 
them.  The  one,  concerning  the  quantity  of  silver,  was,  it  is 
submitted,  of  a  matter  of  fact ;  the  other,  concerning  the  qual- 
ity of  the  foundations,  pras,  it  is  submitted,  of  a  matter  of  opin- 
ion. Whether,  however,  the  pretence  was  within  the  statute, 
was  a  point  on  which  the  judges  differed,  but  the  great  majority 
of  them  deemed  it  not  to  be.  They  did  not  state  the  question  as 
it  is  stated  in  the  foregoing  periods ;  and  precisely  what  was  the 
prevailing  doctrine  cannot  be  said  better  than  to  quote  a  few  pas- 
sages from  observations  of  Lord  Campbell,  C.  J.;  though,  the 
judges  delivering  separate  opinions,  the  words  we  are  to  quote 
were  not  specifically  approved  by  the  others  who  concurred  with 
him  in  the  result.  "  With  regard  to  quality/'  he  observed, "  it 
has  been  said,  that  it  is  lawful  to  lie.  The  seller  exaggerates,  and 
the  buyer  depreciates,  the  quality.  The  only  specific  fact  here  is, 
that  the  spoons  were  equal  to  Elkington's  A.  .  .  .  .If  you  look 
at  what  is  stated  upon  the  face  of  the  case,  it  resolves  itself  into  a 
mere  representation  of  the  quality  of  the  article ;  and,  bearing  in 
mind  that  the  article  was  of  the  species  that  it  was  represented  to 
be  to  the  purchaser,  because  these  were  spoons  with  silver  upon 
•them,  although  not  of  the  same  quality  as  was  represented,  the 
.pawnbroker  received  these  spoons,  and  they  were  valuable,  al- 
though the  quality  was  not  equal  to  what  had  been  represented. 
Now  it  seems  to  me  it  never  could  have  been  the  intention  of  the 
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legislature  to  make  it  an  indictable  offence  for  the  seller  to  exag- 
gerate the  quality  of  that  which  he  was  selling,  any  more  than  it 
would  be  an  indictable  offence  for  the  purchaser,  during  the  bar- 
gain, to  depreciate  the  quality  of  the  goods,  and  to  say  that  they 
were  not  equal  to  that  which  they  really  were.  Such  an  exten- 
sion of  the  criminal  law  is  most  alarming ;  for,  not  only  would 
sellers  be  liable  to  be  indicted  for  exaggerating  the  good  quality  of 
the  goods,  but  purchasers  would  be  liable  to  be  indicted  if  they 
depreciated  the  quality  of  the  goods,  and  induced  the  sellers,  by 
that  depreciation,  to  sell  the  goods  at  a  lower  price  than  would 
have  been  paid  for  them  had  it  not  been  for  that  representation." 1 
In  most  cases,  what  is  said  concerning  the  quality  of  an  article  ia 
doubtless  matter  of  mere  opinion.  And  whether  we  deem  tins 
case  to  have  been  decided  correctly  or  incorrectly,  we  Shall  find 
little  occasion  to  dissent  from  the  above  language  of  the  learned 
judge.  The  point  on  which  most  persons  who  differ  from  him  will 
take  issue  is,  whether  the  false  statement  of  the  quantity  of  silver 
covering  the  foundations  was  a  statement  of  the  quality  of  the 
article  as  a  mere  opinion  only,  or  whether  it  was  not  a  falsehood 
about  the  fact. 

\  432.  In  a  later  English  case,  where  a  sale  of  cheese  by  a 
false  taster  was  held  to  be  within  the  statute,2  Erie,  C.  J.,  said 
of  the  case  mentioned  in  the  last  section :  "  Dissatisfaction  has 
been  expressed  with  that  decision  as  if  it  must  operate  as  an 
encouragement  to  falsehood  and  fraud;  but  it  should  be  recol- 
lected what  an  extremely  calamitous  thing  it  is  for  a  respectable 
man  to  have  to  stand  his  trial  at  a  criminal  bar  upon  an  indictment 
brought  against  him  for  cheating  by  a  false  pretence  at  the  instance 
of  a  dissatisfied  purchaser.  It  is  easy  for  an  imaginative  person 
to  fall  into  an  exaggeration  of  the  praise  of  the  article  which  be 
is  selling ;  and,  if  such  statements  are  indictable,  a  purchaser  who 
wishes  to  get  out  of  a  bad  bargain  made  by  his  own  negligence 
might  have  recourse  to  an  indictment,  on  the  trial  of  which  the 
vendor's  statement  on  oath  would  be  excluded,  instead  of  being 
obliged  to  bring  an  action  where  each  party  would  be  heard  on 
equal  terms.  It  is  of  great  public  importance  to  endeavor  to 
define  the  line  within  which  false  representations  become  indict- 
able."8 

1  Reg.  v.  Bryan,  Dean.  &  B.  265,  267,       *  Ante,  §  426  and  note. 
270,  7  Cox  C.  C.  312,  40  Eng.  L.  &  Eq.        »  Beg.  v.  Goes,  1  Bell  0.  C.  208,  21*, 
589.    See  Rum  v.  Wyman,  2  6a.  430.  8  Cox  C.  C.  262. 
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§  433.  False  statement  of  an  opinion.  From  the  foregoing 
views  it  follows,  that  any  statement  which  a  party  may  make  of 
his  opinion  concerning  a  matter  is  not,  however  false,  a  false  pre- 
tence. The  pretence  must  be  of  a  fact,  in  distinction  from  an 
opinion.  In  a  New  Jersey  case,  where  a  man  was  induced  to  part 
with  bis  claim  against  a  third  person,  his  debtor,  at  a  sacrifice, 
the  pretence  used  was,  as  stated  in  the  indictment,  that  this  third 
person  was  insolvent  and  largely  indebted  to  divers  persons,  and 
was  possessed  only  of  small  means,  and  was  unable  to  pay  the  debt 
in  full ;  all  of  which  was  false,  known  to  be  so  by  the  person  mak- 
ing the  representation.  And  it  was  contended  on  his  behalf,  that 
whether  this  third  person  was  insolvent  or  not,  was  largely  indebted 
or  no},  and  was  able  to  pay  in  full  or  not,  were  severally  matters 
of  opinion ;  but  the  majority  of  the  court  held  that  they  were 
matters  of  fact,  in  distinction  from  opinion,  therefore  that  the 
indictment  could  t>e  sustained.1  So  where  the  representation  was, 
that  a  certain  recipe  in  writing,  combining  certain  articles,  would 
produce,  as  a  compound,  a  non-explosive  burning  fluid  and  cam- 
phene,  of  great  value,  this  was  held  to  be  a  representation  of  a 
fact,  and  not  of  a  mere  opinion ;  and,  being  false,  to  be  a  false 
pretence  within  the  statute.3  But  where  the  representation  was  as 
to  the  value  of  a  watch  left  in  pawn,  this  was  'held  to  be  wholly 
inadequate3 — it  was  of  a  mere  matter  of  opinion. 

§  434.  Magnitude  of  the  pretence*  Some  points  have  been  al- 
ready mentioned,4  looking  to  the  proposition,  that  the  pretence 
must  not  be  of  too  frivolous  a  nature,  or  of  too  small  a  thing,  else 
it  will  not  be  sufficient.  It  is  not  easy  to  state  the  exact  limits  of 
this  doctrine :  it  is  to  be  received ;  yet,  cautiously.  In  a  Tennes- 
see case  it  was  held,  that,  under  the  particular  circumstances  dis- 
closed, the  obtaining  of  a  quart  of  whiskey  through  the  false" 
representation  of  having  been  sent  for  it  by  a  third  person,  was 
not  indictable  under  the  statute.6 


1  The  State  v.  Tomlin,  5  Dutcher,  18.  advantage  of  another  In  the  moit  insignifi- 

a  In  re  Greenough,  81  Vt.  279.  cant  matter,  into  a  felony.    It  surely  was 

.  *  The  State  v.  Estes,  46  Maine.  150.  not  intended  that  barely  telling  a  Re,  for 

*  Ante,  ?  405,  408,  412,  418.    And  tee  the  purpose  of  getting  twenty-fire  cents' 
"Vol.  I.  f  899  et  sea.,  SOS  et  seq.  worth  or  something  to  eat  or  drink,  should 

*  Chapman  v.  The  State,  2  Head,  86,  constitute  a  felony  punishable  by  at  least 
42,  43,  Carathers,  J.,  observing :  "  We  three  years  confinement  in  the  penitentiary, 
are  not  disposed  to  open  the  door  so  wide  .  .  .  The  defendant  must  be  a  very  de- 
in  the  construction  of  this  severe  and  penal  spaded  creature,  but  she  seems  to  have 
act  as  to  convert  every  case  of  falsehood  been  a  customer  of  the  prosecutor.  The 
and  dishonesty,  by  which  one  may  get  the  lit  was  not  calculated  in  itself,  under  the 
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§  435  [373].  General  caution.  In  leaving  this  branch  of  the 
subject,  we  should  bear  in  mind,  that  the  foregoing  are* but  illus- 
trations of  false  pretences ;  and  that  they  assume  various  other 
forms. 

II.  What  must  Concur  with  the  False  Pretence. 

§  436  [874].  How  far  the  cheat  must  be  accomplished.  We 
shall,  further  on,  advert  to  the  matter  of  attempts,  in  connection 
with  this  subject  of  false  pretences.1  But  aside  from  the  doctrine 
there  to  be  stated,  and  aside  from  any. particular  phraseology  of  a 
statute,  the  rule  is,  that  the  fraud  intended  must  be  accomplished, 
in  order  to  constitute  the  complete  offence.2  Thus,  under  the 
English  enactment  of  80  Geo.  2,  c.  24,  the  crime  was  not  complete 
until  the  money  was  actually  received.8  But  under  the  New 
York  statute  against  obtaining  the  signature  of  any  person  to  a 
written  instrument  by  false  pretences,  the  offence  is  committed 
when  the  instrument  is  signed,  and  delivered  to  one  who  takes  it 
with  the  intent  to  cheat  or  defraud,  though  no  loss  or  injury  hae 
followed.4  Yet  merely  subscribing  the  name  is  not  sufficient 
alone,  though  the  words  are,  "  obtain  the  signature  of  any  persoa 
to  any  written  instrument."  There  must  be  also  averred  in  the 
indictment,  and  proved  at  the  trial,  "a  delivery,"— which  is 
necessary  to  give  to  the  writing  its  significance  and  effect6 

§  437  [375].  The  false  pretence  must  be  the  instrument  of  the 
cheat.  A  doctrine  often  adverted  to  is,  that,  supposing  a  person 
to  have  been  defrauded,  yet,  if  the  false  pretence  did  not  prevail 
with  him,  but  something  else  did,  the  case  of  the  defendant  is  not 
Within  the  statute.6  This  proposition  is  plain ;  but  observation 
discloses,  that  generally  the  causes  operating  on  the  mind  are 
numerous  and  concurrent,  the  false  pretence  acting  in  connection 
with  other  influences.  Under  such  circumstances,  there  are  vari- 
ous analogies  in  the  criminal  law,7  whence  we  might  hold,  that,  if 

»  ^^ 

circumstances,  to  impose  upon  the  prose-  *  Fenton  v.  People,  4  Hill,  N.T.  126. 

cutor,  and  there  is  some  reason  to  doubt  And  see  People  v.  Gates,  13  Wend.  311 ; 

whether  it  really  did  so."  People  v.  Genung,  11  Wend.  18;  People 

*  Post,  S  462.  v.  Galloway,  17  Wend.  640. 

2  See  Vol.  I.  {  255 ;  Commonwealth  v.  *  Commonwealth  v.  Davidson,  1  Cash. 

Drew,  19  Pick.  179.  38 ;  Commonwealth  v.  Drew,  19  Pick.  179  ; 

8  Rex  v.  Battery,  cited  in  Pearson  v.  Rex  v.  Dale,  7  Car.  &  P.  352  ;  People  v. 

McGowran,  5D.4R.  616,  3  B.  &  C.  700.  Herrick,  13  Wend.  87 ;  People  v.  Tomp- 

4  People  v.  Genung,  11  Wend.  18;  Peo-  kins,  1  Parker,  224,  238 ;  Vol.  I.  $  525, 

pie  v.  Gates,  13  Wend.  311,  320.  »    Vol.  L  $425,  551,  823. 
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the  pretence  had  any  absolute  and  discernible  operation  on  the 
mind,*  it  would  be  sufficient,  however  many  other  motives  were 
impelling  it  in  the  same  direction.  Still  there  are,  perhaps,  no 
adjudications  on  this  subject  in  which  the  doctrine  is  laid  down 
quite  so  broadly ;  yet  all  maintain,  that  the  pretence  need  ntot 
have  been  the  only  inducement ;  and  the  proposition  is  generally 
stated  to  be,  that,  if  operating  either  alone  or  with  other  causes,  it 
had  a  controlling  influence,  and  so,  but  for  it,  the  person  to  whom 
it  was  addressed  would  not  have  yielded,  this  is  sufficient.1  But 
this  matter  has  already  been  considered  in  some  of  its  bearings, 
and  to  the  former  discussion  the  reader  is  referred.3 

§  438  ISlQJ^Pretm^jmfist^^bel^ed^  Frfcn  the  foregoing 
proposition  it  follows,  as  a  logical  conclusion,  that  the  false  pre- 
tence must  be  believed  by  the  person  to  whom  it  is  addressed,  else 
the  case  is  not  within  the  statute.8  Thus,  in  England,  a  prisoner  ./  ,  , 
was  charged  with  obtaining  a  filly  under  the  false  representations  /  ' 
of  being  a  gentleman's  servant,  of  living  in  Brecon,  and  of  having 
bought  twenty  horses  in  the  Brecon  fair.  The  proof  was,  that  he 
made  these  representations,  which  were  false ;  and  also  told  the 
prosecutor,  that  he  would  meet  him  in  half  an  hour  at  Gross  Keys, 
and  pay  him.  And  the  prosecutor  testified,  that  he  parted  with 
his  property  because  he  expected  the  prisoner  would  do  in  respect 
of  payment  as  agreed,  and  not  because  he  believed  the  other  rep- 
resentations. Whereupon  Qbleridge,  J.,  ruled,  that  there  must 
be  an  acquittal.  "  The  question  for  you  to  consider,"  he  said  to 
the  jury,  "  is,  whether  the  prosecutor  parted  with  his  filly  by  rea- 

i  , 

1  Commonwealth  t>.  Drew,  19  Pick.  179 ;    solely  and  entirely  by  pretences  which  were 
People   v.  Haynee,   11    Wend.   557,  14    false;  but,  if  the  jury  are  satisfied  that  the 
Wend.  546 ;  People  v.  Herrick,  IS  Wend,    pretences  proved  to  have  been  false  and 
87,  91  ;  Bex  *.  Witchell,  2  East  P.  C.    fraudulent  were  a   part   of  the  moving 
830;  Reg.  v.  Eagleton,  Dears.  515,  S3  Eng.    causes  which  induced  the  owner  to  part 
L.  &  Eq.  540,  24  Law  J.  h.  s.  M.  C  13S,  1    with  his  property,  and  that  the  defendant 
Jnr.  h.  s.  940.  In  Commonwealth  v.  Drew,    would  not  have  obtained  the  goods  if  the 
Morton,  J.,  stated  the  true  doctrine  thus  :    false  pretences  had  not  been  superadded  to 
"  That  the  false  pretences,  either  with  or  >  statements  which  may  have  been  true,  or 
without  the  cooperation  of  other  causes,  <  to  other  circumstances  having  a  partial  in- 
had  a  decisive  influence  upon  the  mind  of )  fluence  upon  the  mind  of  the  owner,  they     j 
the  owner,  so  that,  without  their  weight,  he  <  will  be  justified  in  finding  the  defendant     I 
would  not  have  parted  with  his  property/'  <  guilty  of  the  offence  charged,  within  the     I 
p.  183.    In  People  v.  JBJNMfGhanotuor  \  letter  as  well  as  within  the'  spirit  of  the 


Walworth  employed  much  the  same  Ian 
goage,  saying :"  It  is  not  necessary  to  con- 
stitute the  offence  of  obtaining  goods  by 
false  pretences,  that  the  owner  should  have 
been  induced  to  part  with  his  property 

vol.  n.  2  V  [241] 


i 


statute  on  the  subject."    p.  5551  .--1 

■  Ante,  4  404-407. 

8  Beg.  v.  Mills,  Dears.  &  B.  305,  7  Cox 
C.  C  263,  40  Eng.  L.  *  Eq.  562. 


§  440  SPECIFIC  OFFENCES,  [BOOK  X. 

son  of  his  having  believed  any  false  pretence  made  use  of  by  the 
prisoner." l 

§  489  [377].  Plans  to  entrap.  How  the  proposition  of  the  last. 
section  affects  cases  wherein  a  plan  has  been  laid  to  entrap  a  per- 
son into  the  commission  of  this  offence  —  a  matter  which,  in  its 
general  bearings,  was  discufcsed  in  the  previous  volume8  —  is 
worthy  of  consideration.  We  have  not  authorities  shedding  much 
light  on  this  exact  point ;  yet  the  doctrine  has  been  laid  down  in 
general  terms,  that  these  plans  do  not  prevent  the  cheat  from 
being  indictable ;  while  still  the  mind  of  the  person  defrauded 
must,  to  render  the  other  guilty,  have  been  influenced  by  the  pre- 
tence.3 

§  440  [378].  Folly  of  the  person  cheated.  If  the  prosecutor 
believed  the  pretence,  and  parted  with  his  property  relying  on  it, 
there  is  no  need  he  should  have  acted  in  the  transaction  with 
ordinary  care  and  caution.4  This  seems  pretty  plainly  to  be  the 
better  doctrine,  though  cases  may  be  found  which  hardly  sustain 
it.  It  rests  on  the  same  general  principle  with  the  analogous 
proposition  stated  under  another  head,  in  a  previous  section.6 
The  objection  of  this  want  of  caution  was  taken,  without  avail,  in 
the  case  where  the  secretary  of  an  Odd  Fellows'  lodge  told  a  mem- 
ber he  owed  more  than  he  did ; 6  in  that  of  the  defendant  pre- 
tending to  be  the  payee  mentioned  in  a  pest-office  money  order, 
yet  signing  his  real  name ; 7  and  in  the  case  of  uttering  a  counter- 
feit note,  as  genuine,  though  on  its  face  it  would  have  been  good 
for  nothing  in  law  if  true ;  Lawrence,  J.,  in  the  last  case  dissent- 
ing from  the  decision,  which  was  given  by  the  majority.8 

1  Rex  v.  Bale,  7  Car.  &  P.  352.     And  fact  imposed  upon,  it  is  no  good  reason  for 

see  People  v.  Horrick,  13  Wend.  87 ;  Peo-  the  offender  to  allege,  that,  by  the  use  of 

pie  v.  Stetson,  4  Barb.  151.  due  diligence  or  ordinary  care,  the  imposi- 

*  Vol.  I.  4  566-571.  tion  might  hare  been  prevented."    In  re 

*  Hex  v.  Ady,  7  Car.  &  P.  140.  Greenough,  SI  Vt.  279,  290.    So  in  a  civil 

*  Reg.  v.  Woolley,  1  Eng.  L.  &  Eq.  537,  case  it  is  no  defence,  as  a  matter  of  law,  to 
1  Den.  C.  C.  559, 4  New  Sess.  Cas.  341,  a  party  making  fraudulent  representations 
Temp.  &  M.  279,  in  which  Erie,  J.,  ob-  npon  the  sale  of  property  by  him,  that  a 
served :  "  It  was  once  thought,  that  the  bystander  stated  tne  real  facts.  Haight  v. 
law  was  only  for  the  protection  of  the  Uayt.  19  N.  Y.  464. 

strong   and   prudent.     That  notion   has  *  Ante,  $  413*416  ;  and  see  the  cases 

ceased  to  prevail."     In  a  late  Vermont  cited  there. 

case,  Bennett,  J.,  observed :  "  It  [the  stat-  e  Ante,  $  420. 

ute]  was  designed  to  protect  the  weaker  T  Ante,  |  418. 

part  of  mankind,  and  it  has  been  held  to  8  Ante,  {  426,  the  case  of  Rex  v.  Freeth, 

be  law  at  the  present  day  that  it  is  none  Buss.  &  By.  127.    See  also  Beg.  v.  Ball, 

the  less  a  false  pretence,  although  the  party  Car.  &  M.  249 ;  People  v.  Williams,  4  Hill, 

imposed  upon  might  by  common  prudence  N.  Y.  9. 

have  avoided  the  imposition.    If  ne  was  in  • 
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CHAP.  XXVm.]  FALSE  PBETENCES.  §  443 

§  441  [379].  False  pretence  after  property  parted  with.  An- 
other logical  conclusion  from  the  foregoing  propositions  is,  that, 
if  the  fraud  is  fully  effected  before  the  false  pretences  are  made, 
they  cannot  be  deemed  the  cause  of  the  ihjury,  and  so  the  offence 
is  not  committed.  Therefore,  if,  after  the  delivery  of  goods,  the 
vendor  becomes  suspieious  of  the  solvency  of  the  purchaser,  and 
expresses  his.  intention  to  reclaim  them ;  whereupon  the  latter 
makes  the  false  pretences  charged  against  him,  and  induces  the 
other  to  relinquish  this  purpose ;  the  purchaser  is  not  an  offender 
under  the  statute,  the  sale  having  been  complete  before  the  pre- 
tences were  made.  And  though  the  right  of  stoppage  in  transitu 
may  remain,  the  rule  appears  to  be  the  same,  the  relinquishment 
of  that  right  not  being  deemed  a  parting  with  the  goods.  If  there 
is  a  sale  on  condition  subsequent,  and  a  delivery  thereupon,  and 
afterward  the  vendor  is  induced  by  false  pretences  to  give  up  his 
property  in  the  goods,  this  is  probably  within  the  statute*1 

§  442  [380].  Debt  collected  by  false  pretence.  If  one  is  in- 
duced by  false  pretences  to  pay  what  he  justly  owes,  already  due, 
no  indictment  will  lie,  because  no  injury  is  done.3  And  where 
the  servant  of  a  creditor  went  to  the  debtor's  wife,  and  got  from 
her  two  sacks  of  malt,  saying  his  master  had  purchased  them  of 
her  husband,  which  was  false,  it  was  ruled,  by  Coleridge,  J.,  on 
an  indictment  against  the  servant,  that,  if  his  object  was,  not  to 
defraud,  but  merely  to  enable  his  master  to  compel  payment  of 
the  debt,  he  must  be  acquitted.8    '4- 

§  443  [381].  Money  in  charity  by  false  pretence.  The  New 
York  court  took  a  doubtful  step  further,  and  held,  that,  where 
money  is  given  in  charity  to  a  person  soliciting  it  under  a  false 
pretence,  the  case  is  not  within  the  statute,  though  within  its 
words ;  the  ground  being,  that  the  statute  is  for  the  protection  of 
trade  and  credit,  while  begging  needs  no  protection.4  A  contrary 
doctrine  was  held  in  England  by  all  the  judges ; 6  and  in  New 
York  the  legislature*  interposed,  providing,  that  the  statutes  shall 
apply  to  cases  where  the  thing  obtained  is  "  for  any  alleged  chari- 
table or  benevolent  purpose  whatsoever."  6 

1  People  v.  Haynes,  14  Wend.  546;  s.o.  *  People  a.  Clough,  17  Wend.  351.    It 

in  the  supreme  court,  11  Wend.  557.  was  said  also  in  this  case,  that  begging  is 

a  Vol.  I.  S  525;  People  v.  Thomas,  3  a  crime  by  statute — which  raises  another 

Hill,  N.  Y.  169.    And  see  People  v.  Ge-  point.    See  post,  $  444,  445. 

nung,  11  Wend.  18;  People  v.  Getchell,  6  Reg.  P.Jones,  1  Eng.  L.  &  Eq.  533, 

6  Mich.  496 ;  post,  S  447,  note.  1  Den.  C.  C.  551,  Temp.  &  M.  270. 

•  Rex  r.  Williams,  7  Car.  &  P.  354.  *  N.  Y.  Stat.  1851,  c.  144,  {  1. 
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§  445  SPECIFIC  0FFHTCE8.  [BOOK  X. 

§  444  [382] .  Where  ike  person  cheated  does  wrong  also.  An- 
other  position  taken  by  some  New  York  jadges  is,  that,  where  if 
the  false  pretences  were  true  the  person  parting  with  his  goods 
would  be  guilty  of  a  crtihe  therein,  the  pretences  cannot  sustain  a 
prosecution  against  the  employer  of  them.  Therefore  these  judges 
held,  on  demurrer,  that  an  indictment  cannot  be  supported  against 
one  for  getting  a  watch  from  another,  on  the  false  representation 
of  being  a  constable,  and  having  a  warrant  from  a  justice  of  the 
peace  to  arrest  the  other  for  a  rape,  but  willing  to  settle  the 
matter  on  receiving  the  watch.  Here  such  settlement  would 
amount  to  the  crime  of  compounding  a  felony,  in  the  party  pro- 
posed to  be  arrested,  as  well  as  in  the  other.  Said  Welles,  J. : 
"In  all  the  numerous  reported  cases  under  the  English  and 
American  statutes,  I  have  not  found  one  which  was  held  to  be 
within  the  statute,  in  which  the  transaction  on  the  part  of  the 
person  injured  would  not  have  been  lawful  provided  the  repre- 
sentations or  pretences  were  true,  nor  where'  such  representations 
or  tokens,  if  true,  were  not  in  violation  of  law.  I  cannot  believe 
the  statute  was  designed  to  protect  any  but  innocent  persons,  nor 
those  who  appear  to  have  been  in  any  degree  particeps  crimims 
with  the  defendant." * 

§  445  [383].  On  the  other  hand,  the  Massachusetts  court  ap- 
pears to  have  directly  discarded  this  doctrine.  The  point  decided 
was,  that  a  defendant  cannot  set  up,  in  answer  to  an  indictment 
of  this  nature,  any  wrongful  representation  of  the  person  injured 
concerning  the  goods  charged  to  have  been  obtained  through  the 
false  pretence.  "  Supposing,"  said  Dewey,  J.,  "  it  should  appear 
that  [the  individual  defrauded]  had  also  violated  the  statute,  that 
would  not  justify  the  defendants.  If  the  other  party  has  also 
subjected  himself  to  a  prosecution  for  a  like  offence,  he  also  may 
be  punished.  This  would  be  much  better  than  that  both  should 
escape  punishment  because  each  deserved  it  equally."  s  And  this 
Massachusetts  proposition  certainly  accords  with  the  general  spirit 
of  the  criminal  law,  wherein  the  fault  of  one  man  is  not  received 
in  excuse  for  that  of  another ;  while  the  New  York  doctrine  would 
introduce  a  well-known  principle  of  civil  jurisprudence  into  a 
system  of  laws  where  it  is  not  homogeneous.8 

1  People  v.  Stetson,  4  Barb.  151.    And  *  Commonwealth   p,  Morrill,  8  Cosh, 

see  People  v.  C lough,  17  Wend.  351 ;  Peo-  571. 

pie  v.  Wilson,  6  Johns.  320 ;  ante,  $  443,  *  Vol.  I.  §  558,  554,  565,  566. 
and  compare  with  ante,  $  442. 
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CHAP.  XXVm.]  .  FALflB  PRETBN0B8.  §  448 

§  446  [884] .  Previous  confidence.  In  an  early  English  case  it 
was  claimed  by  the  defendant,  that  the  statute  does  not  apply 
where  there  is  a  previous  confidence  between  the  parties ;  but  the 
court  overruled  the  point,  and  considered,  that,  if  the  false  pre- 
tence succeeded,  it  was  enough.  Therefore  a  conviction  was  held 
to  be  right,  against  a  workman,  who,  in  the  service  of  clothiers, 
was  to  keep  an  account  of  the  number  of  shearsmen  employed, 
with  their  earnings  and  wages,  deliver  it  weekly  in  writing  to  a 
clerk,  and  receive  from  the  clerk  the  amount  due  them ;  the  false 
pretence  being,  that  this  account  contained  charges  for  more 
work,  and  of  other  men,  than  the  facts  justified,  whereby  he  got 
a  larger  sum  than"  was  his  right.1 

§  447  [385].  The  intent  to  defraud.  Again ;  there  must  be 
an  intent  to  defraud,2 — a  proposition  which  grows  out  of  doc- 
trines discussed  in  the  previous  volume,8  —  although  the  intent 
may,  as  in  other  criminal  cases,  be  inferred  from  the  act.4  And 
the  false  pretences  must  have  been  used  for  the  purpose  of  per- 
petrating the  fraud.6  The  fraudulent  intent  implies  a  knowledge 
of  the  falsity  of  the  pretences ;  and  so  an  indictment  omitting  the 
word  "  knowingly,"  is,  in  England,  held  to  be  bad,  though  it 
pursues  the  exact  words  of  the  statute  of  7  A  8  Geo.  4,  c.  29,  ' 
§  53,*  on  which  it  is  drawn,7  —  a  defect,  however,  which  was 
cured  after  verdict  by  Stat.  7  Geo.  4,  c.  64,  §  21.  This  latter 
statute  provides,  among  other  things,  that  a  count  shall  be  suffi- 
cient after  verdict  if  it  describes  the  offence  in  the  words  of  the 
enactment.8 

§  448  [386].   Whether  all  the  wrongful  steps  in  the  offence  must 

1  Bex  v.  Witchell,  2  East  P.  C.  830.  due.    See  ante,  §  443.   And  the  court  held, 

*  Commonwealth  v.  Drew,  19  Pick.  179;  that  this  evidence  should  hare  been  ad- 
Beg,  v.  Bloomfield,  Car.  &  M.  637.  mitted.    Said  Martin, C.  J. :  "A falsehood 

*  Vol.  I.  4  364  et  seq.  does  not  necessarily  imply  an  intent  to 
4  People  v.  Herrick,  13  Wend.  87.   And    defraud,  for  it  mar  be  uttered  to  secure  a 

see  Vol.  I.  $  665,  666.  right,  and,  however  much  and  severely  it 

*  Commonwealth  v.  Drew,  19  Pick.  179.  may  be  reprobated  in  ethics,  the  law  does 
In  a  Michigan  case,  where  the  indictment  not  assume  to  punish  moral  delinquencies 
was  for  obtaining,  by  a  false  pretence,  a  as  such.  To  defraud  is  to  deprive  another  of 
signature  indorsing  a  promissory  note,  the  a  right,  of  property,  or  of  money."  People 
defendant,  after  the  prima  facte  evidence  v.  Getchell,  6  Mich.  496,  504. 

against  him'  had  been  introduced,  offered        *  Ante,  $  394. 

to  show,  in  defence,  that  the  prosecutor  T  Beg.  v.  Henderson,  2  Moody,  192; 
was  bound  to  him  by  a  contract  which  in  Beg.  p.  rhilpotts,  1  Car.  &  K.  112. 
effect  required  him  to  make  the  indorse-  "Beg.  v.  Itowen,  13  Q.  B.  790,  13  Jur. 
ment,  and  that,  therefore,  though  the  1045.  This  case  even  casts  a  doubt  over 
prosecutor  was  not  disposed  to  fulfil  his  the  previous  decisions  as  to  the  form  of  the 
contract,  yet  the  defendant  could  have  no  indictment,  though  not  as  to  the  proof  re- 
intent  to  defraud  him,  when,  by  false  quired  at  tne  trial, 
means,  he  sought  to  obtain  what  was  his 
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be  against  the  same  individual.  Now,  here  are  three  distinct 
things;  namely,  the  intent  to  defraud,  the  false  pretence  made 
with  the  intent,  the  fraud  accomplished.  And  while  they  must 
all  concur  to  constitute '  a  case  under  the  statute,  there  seems  to 
be  no  necessity,  that,  as  a  universal  rule,  they  should  operate  sev- 
erally against  the  same  person.1  Without  the  aid  of  this  doctrine, 
and  on  an  obvious  principle  of  frequent  application  in  the  law  of 
larceny,  if,  at  the  trial,  the  money  obtained  appears  not  to  have 
belonged  to  the  prosecutor,  but  only  to  have  been  in  his  custody 
*8  bailee,  there  may  still  be  a  conviction.2  Also  under  the  general 
law  of  agency,  a  false  pretence  to  the  agent,  especially  if  commu- 
nicated to  the  principal,  and  acted  on  by  him,  is  a  false  pretence 
to  the  principal.  "  It  is  immaterial  whether  it  passed  through  a 
direct  or  a  circuitous  channel."  *  But  aside  from  these  proposi- 
tions, an  indictment  has  been  held  good  which  averred,  that  the 
defendant  made  the  false  pretences  to  one,  and  thereby  got  his 
money,  with  intent  to  injure  another.4 

§  449  [887] .  Pretences  by  and  through  agents.  Prom  the  prop- 
ositions mentioned  in  the  last  section,  and  from  other  principles  of 
the  criminal  law,6  it  follows,  that  the  party  obtaining  the  goods  or 
other  thing  need  not  be  acting  on  his  own  account,  to  make  liita 
an  offender,  neither  need  he  expect  to  derive  pecuniary  or  other 
benefit  to  himself;  *  also,  it  was  said  in  the  last  section,  that  a  false 
pretence  made  to  the  agent  of  the  defrauded  man  is  the  same  in 
law  as  one  made  to  the  man  himself.7 

§  450  [888].  In  a  late  English  case,  the  doctrine  was  estab- 
lished, that,  where  one  makes  his  check  on  a  bank  in  which  he 
has  no  fund,  and  gets  it  cashed  by  a  third  person,  who  supposes  it 

1  In  Rex  v.  Lam,  2  Leach,  4th  ed.  647,  9  Britt  v.  The  State,  9  Humph.  31. 

2  Bast  P.  C.  819,  824.  6  T.  R.  565,  it  ap-  *  Commonwealth  v.  Call,  21  Pick.  515  ; 

pears  to  have  been  held,  that  an  indictment  Commonwealth-  ».    Harley,  7  Met.  462; 

for  a  fraud  at  common  law,  charging  the  Vol.  I.  §  184.  And  see  Thompson  v.  Rose, 

false  pretence  to  have  been  made  to  one  per-  1 6  Conn.  71. 

son,  and  the  deceit  to  have  been  practised  on  *  Commonwealth  v.  Call,  21  Pick.  51 5. 
a  different  person,  is  bad.    Concerning  this  See  Reg.  v.  Kealey,  1  Eng.  L.  &  Eq.  585, 
case,  Morton,  J.,  sitting  in  the  Massachu-  2  Den.  C.  C  68 ;  Reg.  v.  Tally,  9  Car.  & 
setts   court,  observed :    "  It  was  an  Old  P.  227.    Where  a  forged  request  for  the 
Bailey  trial,  in  which,  according  to  the  delivery  of  goods  was  addressed  to  a  map- 
report,  the  decision  appears  to  have  been  ried  woman  in  her  maiden  name,  it  was 
made  by  the  jury,  rather  than  the  bench,  held  that  the  party  uttering  it  might  be 
At  most  it  was  a  hasty  ruling,  during  a  convicted  on  an  indictment  charging  the 
criminal  trial,  in  a  tribunal  more  remark*-  intent  to  be  to  defraud  the  husband.    Rex 
blefor  its  promptitude  than  its  deliberation  v.  Carter,  7  Car.  &  P.  134. 
in  such  trials ;  it  never  received  a  revision,  *  Bee  Vol.  I.  $  430-440,  449. 
and  is  not  entitled  to  much  respect.1'  Com-  *  Commonwealth  v.  Harley,  7  Met.  469. 
monwealth  v.  Call,  21  Pick.  515,  520.  ?  Vol.  I.  §  184. 
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to  be  good,  be  does  not  thereby  constitute  such  third  person  his 
agent  to  draw  the  check,  so  as  to  become  holden  for  an  attempted 
cheat  by  a  false  pretence  in  the  place  at  which  the  check  is  pre- 
sented for  payment.  Said  Lord  Campbell,  0.  J. :  • "  I  think  this 
would  not  have  been  an  obtaining  of  money  within  the  meaning 
of  the  act  of  Parliament,  which  contemplates  the  money  being 
obtained  according  to  the  wish  and  for  the  advantage,  or  at  all 
events  to  gain  some  object,  of  the  party  who  makes  the  false  pre- 
tence. Here  it  was  not  to  gain  any  object,  and  it  was  not  accord- 
ing to  his  wish.  He  would  derive  no  benefit  from  the  check  being 
honored.  He  had  obtained  his  full  object  in  St.  Petersburg  [where 
the  check  was  cashed],  and  had  the  money  in  his  pocket,  and  it 
would  have  been  for  the  advantage  of  the  defendant  if  the  draft 
had  been  burnt  or  sent  to  the  bottom  of  the  sea.  The  statute  was 
intended  to  meet  a  failure  of  justice  arising  from  the  distinction 
between  larceny  and  fraud."  And  Piatt,  B.,  observed :  "  It  can- 
not be  said  that  a  party  who  presents  a  check  for  his  own  benefit 
is  the  agent  of  another  who  receives  no  benefit  whatever." 1 

§  451  [389] .  Effect  of  a  consideration  being  paid.  In  another 
late  case,  the  defendant  undertook  to  maintain  the  doctrine,  that, 
where  there  is  a  consideration  actually  paid  for  the  thing  got  by 
the  false  pretence,  though  inadequate,  the  case  is  not  within  the 
statute.  But  the  court  refused  to  yield  to  this  ;  contrary,  indeed, 
was  what  was  claimed  by  the  defendant  to  the  entire  current 
of  antecedent  adjudication.  The  case  was  of  a  sale  of  bread, 
and  "  an  attempt,"  in  the  language  of  Parke,  B.,  "  to  obtain 
money  by  the  false  and  fraudulent  representation  of  an  antecedent 
fact ;  namely,  that  a  greater  number  of  pounds  of  bread  had  been 
delivered  than  had  been  actually  delivered,  and  that  representa- 
tion made  with  a  view  of  obtaining  as  many  sums  of  2d.  as  the 
number  of  loaves  falsely  pretended  to  have  been  furnished  amount 

*  Reg.  v.  Garrett, Dean.  232,  241,  243,  And  they  add:  "As  to  the  necessity  of 

32  Eng.  L.  &  Eq.  607,  6  Cox  C.  C.  260,  such  a  provision,  see  Allen's  case,  3  City 

23  Law  J.  h.  8.  M.  C.  20,  17  Jar.  1060.  Hall  Rec.  118 ;  Conger's  case,  4  City  Hall 

The  New  York  commissioners  recommend  Rec.  65 ;  1  Wheeler  Crim.  Cas.  443 ;  Van 

the  enactment  of  the  following :  "  The  use  Pelt's  case,  1  City  Hall  Rec.  137 ;  People  v. 

of  a  matured  check,  or  other  order  for  the  Tompkins,  1  Parker,  224 ; "  Draft  of  Penal 

payment  of  money,  as  a  means  of  obtain-  Code,  a.  d.  1864,  p.  226.    Qaery,  however, 

ing  any  signature,  money,  or  property,  &c.,  whether  principles  already  discussed  in  this 

by  a  person  who  knows  that  the  drawer  chapter  do  not  make  such  a  case  indictable 

thereof  is  not  entitled  to  draw  for  the  sum  without   the  aid  of  a  special  provision, 

specified  therein,  upon  the  drawee,  is  the  See  ante,  $  399  and  note,  410,  417,  419, 

use  of  a  false  token,  &c.,  although  no  rep-  426,  433. 
mentation  ia  made  in  respect  thereto." 
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to."    And  the  conviction  of  the  defendant  for  an  indictable  at- 
tempt to  cheat  was  sustained.1 


HI.   What  Property  must  be  Obtained. 

§  452  [390] .  Upon  this  subject,  the  statutes  differ  considerably 
from  one  another,  while  none  of  them  are  as  broad  as  the  common 
law,  explained  under  the  foregoing  title  Cheats.3  The  practitioner 
is  therefore  cautioned  to  look  carefully  at  the  enactments  of  his 
own  State,  as  they  affect  the  present  point.  The  meaning  of  some 
of  the  words  in  them,  as  judicially  expounded,  is  stated  in  our 
previous  volume.8 

§  453  [391] .  In  all  cases  where  the  false  pretence  is  made  the 
basis  of  a  criminal  proceeding,  it  must  be  of  a  nature  to  impart  a 
criminal  quality  to  the  act  of  employing  it.  Therefore  where  the 
facts  disclose  no  such  quality,  the  case  cannot  be  within  the  stat- 
utes, whatever  effect  the  pretence  may  have  had  on  the  person  to 
whom  it  was  addressed.  Thus,  if  a  defendant  should  obtain  in 
this  way  a  mere  credit  in  account,  the  case  would  not  be  within 
the  statutes ;  because  no  harm  would  be  done  thereby,  and  because 
the  credit  is  a  mere  intangible  thing  of  no  value.  The  act  would 
be  like  a  larceny  of  an  account  written  on  a  substance  worthless 
for  any  other  purpose,  and  therefore  i*ot  indictable.  Still  it  would 
constitute  a  criminal  attempt  to  get,  by  the  false  pretence,  the 
money  which  the  credit  may  ultimately  bring.4 

§  454  [391a].  Under  the  late  English  statute  of  7  &  8  Geo. 
4,  c.  29,  §  53,  the  thing  obtained  must  be  "  any  chattel,  money,  or 
valuable  security."  6  And  in  a  recent  case  the  judges  held,  that 
it  is  not  within  the  statute  to  get  a  person  to  write  an  acceptance 
on  a  piece  of  mercantile  paper.  The  thing  obtained,  said  Lord 
Campbell,  C.  J.,  "  must,  we  conceive,  have  been  the  property  of 
some  one  other  than  the  prisoner.  Here  there  is  great  difficulty  in 
saying,  that,  as  against  the  prisoner,  the  prosecutor  had  any  prop- 
erty in  the  document  as  a  security,  or  even  in  the  paper  on  which 
the  acceptance -was  written.  .  •  .  We  apprehend,  that,  to  support 
the  indictment,  the  document  must  have  been  a  valuable  security 
while  in  the  hands  of  the  prosecutor.    While  it  was  in  the  hands 

1  Reg.  v.  Eagleton,  Dean.  515,  S3  Eng.        *  Reg.  v.  Eagleton,  Dears.  515,  33  Eng. 

L.  &  Eq.  540.     See  ante,  S  409,  420.  L.  &  Eq.  540. 
*  Ante,  §  158.  *  Ante,  §  394. 

8  And  see  the  notes,  ante,  $  893. 

[2*8]  • 


CHAP.  XXVIII.]  FALSI  PRBTBNCES.  §  457 

of  the  prosecutor  it  was  of  no  value  to  him,  nor  to  any  one  else, 
unless  to  the  prisoner.  In  obtaining  it  the  prisoner  was  guilty  of 
a  gross  fraud ;  but  we  think  not  of  a  fraud  contemplated  by  this 
act  of  parliament" 1  The  point  thus  adjudged  is  one  of  the  very 
nice  ones  which  are  sometimes  wisely  taken  by  the  tribunals,  in 
order  to  confine  the  operation  of  a  statute  to  the  mischief  con- 
templated by  the  legislature.  But  surely  where  a  case  is  quite 
within  the  mischief  to  be  remedied,  no  just  rules  of  interpretation 
can  require  the  terms  of  the  enactment  to  have  any  narrower  mean- 
ing than  is  given  to  them  by  the  ordinary  understanding  of  men.2 
And  if  a  man  persuades  another  to  *put  his  name  to  a  piece  of 
mere  paper,  valueless  before,  but  rendered  a  valuable  mercantile 
security  by  the  name,  ordinary  comprehension  says  he  obtains 
thereby  of  the  other  a  "  valuable  security,"  whatever  legal  appre- 
hension may  think  of  the  matter.8 

§  455  [392].  In  North  Carolina,  where  the  statute  has  the 
words, "  money,  goods,  property,  or  other  thing  of  value,"  "  or 
any  bank-note,  check,  or  order  for  the  payment  of  money,"  Ac., 
the  court,  looking  at  these  words  in  connection  with  other  pro* 
visions,  decided,  that  cheating  by  false  pretences  stands  on  the 
same  ground  as  larceny,  and  that  so  nothing  can  be  the  subject  of 
it,  which  is  not  also  of  larceny  either  at  the  common  law  or  under 
statutes.  Therefore  the  false  pretence  act  was  held  not  to  extend 
to  a  conveyance  of  land.4  And  in  England  the  word  "  chattel," 
in  this  act,  is  held  not  to  include  a  dog.  Said  Lord  Campbell, 
C.  J. :  "  There  is  a  specific  mitigated  punishment  in  the  7  A  8 
Geo.  4,  c.  29,  §  81,  for  dog-stealing,  but  it  is  not  larceny  at  com- , 
mon  law ;  and,  if  it  is  not,  I  am  of  opinion  that  it  is  not,  within 
this  statute,  the  subject  of  false  pretences.  Are  we  to  suppose, 
that  the  legislature  intended  that,  for  obtaining  a  dog  by  false  pre- 
tences a  man  should  be  liable  to  penal  servitude,  but  that  if  he 
actually  steals  a  dog  he  should  only  be  liable  to  three  months' 
imprisonment  ?  "  6 

§  456  [893].  Under  a  clause  against  obtaining  money,  it  is  no 
objection  that  the  money  was  asked  and  received  as  a  mere  loan.0 

§  457  [894] .  But  obviously,  under  such  a  clause,  the  obtaining 

1  Beg.  v.  Danger,  Dean.  &  B.  807,  823,  *  The  State  v.  Buitowb,  11  Ire.  477. 

324,  7  Cox  C.  C.  303.    See  Vol.  L  S  353,  *  Bear.  v.  Robinson,  8  Cox  C.  C.  115, 

note.  116,  1  Sell  C.  C.  84.    See  Vol.  I.  $  357. 

*  Vol.  I.  f  236,  243.  •  Rex  v.  Crossley,  2  Moody  &  R.  17, 

*  And  see  post,  §  457.  2  Lewin,  164. 
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of  a  contract  is  not  sufficient.1  Yet  it  is  sufficient  that  the  money 
is  got  through  a  contract,  which  the  person  imposed  upon  by  the 
false  pretence  was  thus  induced  to  make.2  On  the  other  hand,  we 
have  already  seen,  that  getting  a  credit  in  account  is  not  enough. 
So,  where  the  party  obtained  from  his  own  banker  such  credit,  by 
drawing  a  bill  on  a  person  upon  whom  he  had  no  right  to  draw, 
and  which  had  no  chance  of  being  paid,  —  even  though,  the  Eng- 
lish judges  held,  the  banker  consequently  did  pay  money  for  him 
to  an  extent  he  would  not  otherwise  have  done,  —  this  was  insuffi- 
cient. "  The  prisoner  could  not  be  said  to  have  obtained  any 
specific  sum  on  thd  bill,  alMhat  was  obtained  was  credit  on  ac- 
count."8 The  New  York  court  has  held,  that  procuring  by  a 
false  pretence  the  indorsement  of  a  promissory  note  —  in  a  case 
where  the  party  had  afterward  used  the  note  for  his  own  benefit  — 
was  within  the  statute  which  employs  the  words,  "  money,  goods, 
chattels,  or  other  effects."  4 

§  458  [395].  Besides  the  provision  against  getting  money, 
goods,  chattels,  and  the  like,  by  false  pretences,  there  is,  in  many 
or  most  of  the  States,  a  clause  against  so  obtaining  the  signature 
of  a  person  to  any  written  instrument.5  In  New  York  it  was  held, 
that,  to  bring  a  case  within  the  statute,  which  has  the  words  "  ob- 
tain the  signature  of  any  person  to  any  written  instrument,"  the 
instrument  must  be  of  such  a  character  as  may  work  a  prejudice  to 
the  property  of  him  who  affixes  the  signature,  or  of  some  other 
person.  Therefore,  where  the  defendant  had  thus  got  his  wife's 
name  to  a  deed  of  land,  but  the  deed  was  not  acknowledged  by 

.her  before  an  officer  qualified  to  take  the  acknowledgment;  and 
under  other  statutes  the  deed  of  a  married  woman  is,  before 
acknowledgment,  a  mere  nullity ;  the  court  held  the  offence  not 
committed.  "  If  the  defendant,"  said  the  judge,  "  could  not  have 
been  convicted  of  forgery,  had  he  affixed  the  name  of  his  wife  to 

*this  instrument  without  her  consent,  I  think  he  should  not  have 


i  See  Vol.  I.  4  248,  357-359. 

2  Reg.  v.  Kenrick,  5  Q.  B.  49,  Day.  & 
M.  208 ;  Reg.  v.  Abbott,  1  Den.  C.  C.  273, 
2  Car.  &  K.  630 ;  Reg.  v.  Dark,  h  Den. 
C.  C.  276.  And  Bee  People  v.  Herrick,  13 
Wend.  87 ;  Reg.  v.  Adamson,  1  Car.  &  K. 
192,  2  Moody,  286;  Reg.  v.  Eagleton, 
Dears.  515,  33  Eng.  L.  &  fiq.  540. 

»  Rex  v.  WavelT,  1  Moody,  224. 

*  People  v.  Stone,  9  Wend.  182,  190. 
See  ante,  *  454. 
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6  See  People  v.  Galloway,  17  Wend.  540 ; 
People  v.  Stone,  9  Wend.  182;  People  v. 
Gennng,  11  Wend.  18;  People  v.  Gates, 
13  Wend.  311 ;  Fenton  v.  People,  4  Hill, 
N.  Y.  126 ;  Roberts  v.  The  State,  2  Head, 
501 ;  The  8tate  v.  Layman,  8  Blackf.  330, 
which  see  for  a  construction  of  the  Indiana 
statute  of  false  pretences ;  ante,  §  433. 
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been  convicted  of  the  offence  of  obtaining  her  signature  to  the 
instrument  by  false  pretences." 1 

IV.    Concluding  Points. 

§  459  [396].  Degree  of  the  crime.  The  obtaining  of  property 
by  false  pretences,  being  an  offence  only  under  the  statutes,  and 
nowhere  punishable  with  death,  is,  on  common  principles,  a  mis- 
demeanor and  not  a  felony.3  But  it  will  undoubtedly  be  found  to 
be  felony  under  the  statutes  of  many  of  the  States.8  The  practi- 
tioner should  bear  this  matter  in  his  mind  ;  and,  before  proceeding 
in  a  case,  ascertain  to  which  of  these  classes  it  belongs.  And  he 
will  remember  the  principles,  taught  in  the  previous  volume,4  con- 
cerning procuring,  aiding,  abetting,  and  the  like.6 

§  460.  The  locality  of  the  offence.  The  question  of  the  county 
in  which  the  prosecution  for  this  offence  shall  be  carried  on,  be* 
longs  to  our  work  on  Criminal  Procedure.  Where  the  transaction 
id  partly  in  one  State  and  partly  in  another,  it  has  been  deemed, 
that  the  courts  of  the  State  in  which  the  thing  was  transferred  to 
the  possession  of  the  wrong-doer  may  take  cognizance  of  the  mat- 
ter, though  the  false  pretences  were  uttered  in  the  other  State. 
For  the  gist  of  the  offence  was  considered  to  be,  not  the  uttering 
of  the  pretences,  but  the  obtaining  of  the  money  or  goods.6 

§  461  [398] .  The  punishment.  This  is  a  matter  generally  reg- 
ulated by  statutes,  and  depending  on  principles  sufficiently  consid- 
ered in  the  previous  volume.7 

1  People  v.  Galloway,  17  Wend.  540,  seated  to  be  a  runaway  slave  belonging  to 

opinion  by  Branson,  J.    And  see  People  him,  that  he  was  trying  to  take  back  to 

v.  Gates,  13  Wend.  311.    An  indorsement  a  slave  State ;  stating  that  he  was  a  resident 

of  a  negotiable  promissory  note  is  a  signa-  of  Tennessee,  from  which  place  the  slave 

tore  to  a  written  instrument  within  the  had,  some  three  or  four  months  previously, 

meaning. of  the  statute;  the  obtaining  of  made  his  escape.    That  whilst  he  was  in 

which  indorsement  by  a  false  token  is,  the  State  of  6hio,  he  sold  and  delivered 

within  the  statute,  punishable.    People  v.  said  negro  to  B.  W.  Jenkins,  at  the  price 

Chapman,  4  Parker,  56.  of  five  hundred  dollars,  which  Jenkins  was 

•  Vol.  I.  4  576  et  seq.  to  pay  him  when  they  arrived  in  Kentucky, 

•  Vol.  I.  4  5S5,  587.  and  the  purchaser  was  to  fun  the  risk  of 
4  See  Vol.  L  $  594-645.  taking  the  slave  to  that  place."  When  the 
1  See  Commonwealth  v.  Hariey,  7  Met  parties  to  the  transaction  arrived  in  Ken- 

462 ;  Commonwealth  v.  Call,  21  Pick.  515;  tucky,  a  bill  of  sale  with  warranty  was 

People  v.  Parish,  4  Denio,  153 ;  Beg.  v.  executed,  and  the  money  paid.    But  the 

Moland,  2  Moody,  276 ;  Cowen  v.  People,  negro  was  free,  and  not  a  slave,  and  both 

14'  HI.  348;  Long  v.  The  State,  1  Swan,  he  and  the  defendant  resided  in  the  State 

Tenn.  287.  of  New  York.    The  Kentucky  court  held, 

•  Commonwealth  v.  Van  Tuyl,  1  Met.  that  the  offence  was  complete  m  Kentucky. 
Ky.  1,  3.  In  this  case,  "  the  facts  proved  7  Vol  I.  $  710  et  seq.  As  to  Massachu- 
upon  the  trial  were,  that  the  defendant  was  setts,  see  Wilde  v.  Commonwealth,  2  Met. 
in  the  State  of  Ohio,  and  had  along  with  408. 

him  a  negro  named  John,  whom  he  repre- 
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§  462  [399] .  Attempts.  According  to  doctrines  fully  discussed 
in  the  preceding  volume,1  an  attempt  to  commit  this  statutory 
offence  is,  though  it  fail,  indictable  as  a  common-law  misdemeanor. 
There  seems  to  be  little  inducement  to  prosecute  wrong-doers  in 
cases  where  no  harm  has  actually  been  accomplished,  and  so  the 
books  contain  few  instances  of  indictments  for  these  attempts. 
Yet  the  English  courts  not  unfrequently  of  late  have  sustained 
such  indictments ;  and  no  question  can  arise  concerning  the  cor- 
rectness of  the  proceeding.8  The  act  done  must  be  sufficiently 
near  the  fraud  meant  to  be  accomplished ; 8  but  the  obtaining  of  a 
credit  has  been  held  to  be  in  close  enough  proximity  to  the  money 
it  was  to  bring,  to  constitute  the  criminal  attempt,4  We  have 
seen,6  that  this  doctrine  of  attempt  applies  also  to  cheats  at  the 
common  law. 

>  Vol.  I.  *  657  et  seq.  *  Vol.  I.  4  683-688. 

*  Reg.  v.  Ball,  Car.  &  M.  249 ;  Beg.  v.  *  Beg.  v.  Eagleton,  Dean.  515, 83  Bug. 

Eagleton,  Dears.  515,  S3  Eng.  L.  &  Eq.  L.  &  Eq.  540.    And  see  ante,  $  453. 

540 ;  Beg.  v.  Roebuck,  Dean.  &  B.  24.  •  Ante,  f  165. 


FALSE  TOKEN.    See  t*.  Cheats. 
FERRY.    See  tit.  Wat. 

FIGHTING.    See  Vol.  L  §  976.    And  tee  tit.  Affray. 
FORCIBLE  ABDUCTION.    See  tit.  Abduotiok. 
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CHAPTER    XXIX. 

FORCIBLE  ENTRY  AND  DETAINER.* 

Ssct.  468-466.  Introduction. 

466-470.  The  old  English  Statutes. 

471-477.  The  Ownership,  Estate,  or  Possession  necessary. 

478-487.  The  Act  which  constitutes  the  Offence. 

488.  The  Restitution  of  Possession  awarded. 

489-490.  Concluding  Points. 

§  463  [400] .  In  the  previous  volume  was  brought  to  view  the 
leading  principle  which  governs  this  subject.3  A  forcible  entry  is 
an  entry  on  another's  real  estate,  or  in  some  special  circumstances 
on  one's  own,  of  a  nature  to  be  the  subject  of  a  personal  occupa- 
tion, made  with  such  an  array  of  force  as  to  create  terror  in  those 
who  are  present  opposing.  A  forcible  detainer  is  a  detaining  of 
the  possession  of  an  estate,  to  which  the  person  has  no  perfect 
title,  by  force  of  the  same  kind.  These  two  offences  rest  on  one 
principle,  and  they  are  contemplated  in  the  books  together. 

§  464  [401].  According  to  some  writers,8  a  man  disseised  of 
his  lands  was  at  the  common  law  allowed  to  use  any  degree  of 
force  necessary  to  gain  possession.  But  this  proposition,  if  we 
receive  it,  is  applicable  only  in  civil  jurisprudence,  where  a  plain- * 
tiff,  complaining  of  force  by  which  he  was  expelled,  could  not 
prevail,  however  wrongful  the  force,  if  he  were  also,  by  improperly 
holding  possession,  in  the  wrong.4  Because  no  one  has  the  right, 
at  common  law,  to  enforce  a  claim,  however  just,  by  the  commis- 
sion of  a  breach  of  the  public  order  and  tranquillity.6    And  so  the 

1  See  also  tit  Forcible  Trespass.  entry  into  the  premises,  which  was  a  room 

2  Vol.  L  §  977-979.  in  a  dwelling-house,  the  tenant  being  also 
1  1   Hawk.  P.  C.  Curw.  Ed.  p.  495;  4    personally  there.     He  then    commenced 

BL  Com.  148.  removing  door,  windows,  and  the  tenant's 
*  Vol.  L  §  553,  554, 565 ;  1  Gab.  Crim.  furniture,  when  the  tenant  resisted  him, 
Law,  SSI ;  Taunton  v.  Cottar,  7.  T.  R.  and  a  scuffle  ensued,  and  the  tenant  re- 
431;  Turner  v.  Meymott,  1  Bing.  158;  ceived  a  blow  upon  the  head  with  a  hatchet 
Higgina  v.  The  8tate,  7  Ind.  549.  And  held  in  the  hand  of  the  landlord.  The 
see  Hyatt  v.  Wood,  4  Johns.  150.  landlord  was  thereupon  indicted  for  assault 
6  In  a  Massachusetts  case,  where  a  ten-  and  battery;  and,  oh  the  trial  of  the  in- 
ancy  at  will  had  been  terminated  by  the  dictment,  his  counsel  requested  the  court  to  ' 
tenant's  refusing  to  pay  rent,  and  by  the  rule,  that,  if  the  landlord  got  into  the  prem- 
statutory  notice  to  quit  given  bf  the  land-  ises  unopposed,  he  was  in  peaceable  posses- 
lord,  the  latter  effected  a  peaceable  personal  sion  of  his  own,  with  the  right  to  remove 

vol.  il  22  [253] 
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doctrine  is  now  established,  that  forcible  entry,  and,  in  some  cir- 
cumstances, forcible  detainer,  are  indictable  crimes,  without  re* 
gard  to  any  statute,  English  or  American.1 

§  465  [402].  But  this  matter  has  furnished  a  considerable  field 
for  legislation,  both  in  England  and  the  United  States.  Let  us 
therefore  consider,  I.  The  old  English  Statutes ;  II.  The  Owner- 
ship, Estate,  or  Possession,  necessary  ;  III.  The  Act  which  consti- 
tutes the  Offence ;  IY.  The  Restitution  of  Possession  awarded ; 
Y.  Concluding  Points. 

I.    The  old  English  Statutes. 

§  466  [403].  The  earliest  of  these  enactments  is  Stat.  5  Rich. 
2,  stat.  1,  c.  8,2  in  the  following  words :  "  And  also  the  king  de- 
fendeth,  that  none  from  henceforth  make  any  entry  into  any  lands 
and  tenements,  but  in  case  where  entry  is  given  by  the  law ;  and, 
in  such  case,  not  with  strong  hand  nor  with  multitude  of  people, 
but  only  in  peaceable  and  easy  manner.  And  if  any  man  from 
henceforth  do  to  the  contrary,  and  thereof  be  duly  convict,  he  shall 
be  punished  by  imprisonment  of  his.  body,  and  thereof  ransomed 
at  the  king's  will."  This  is  the  entire  statute ;  it  creates,  if  there 
were  doubt  before,  a  misdemeanor.  There  appears  to  be  no  room 
for  question,  that  it  is  a  part  of  the  common  law  of  this  country.8 

the  tenant's  goods ;  and,  if  the  tenant  re-  l  Vol.  I.  4  977  ;    Commonwealth    v. 

sisted  the  removal,  he  might  lawfully  op-  Shattuck,  4  Cosh.  141 ;  Bex  v.  Bake,  3 

pose  force  with    force.     But   the    court  Bar.  1731 ;  Henderson  ».  Commonwealth, 

refused  to  give  this  instruction,  vet  told  8  Grat.  708 ;  The  State  v.  Speirin,  1  Brev. 

the  jury,  that,  the  tenancy  being  at  an  end,  119;  Butts  v.  Voorhees,  1   Green,  N.  J. 

the  landlord  had  the  right  to  resume  pos-  13 ;  Rex  v.  Wilson,  8  T.  R.  357 ;  Russ. 

session  of  his  premises  without  legal  pro-  Crimes,  Grea.  Ed.  302 ;  Newton  o.  Har- 

cess  if  he  could  do  so  without  a  breach  of  land,  1  Man.  &  G.  644 ;  The  State  v.  Wil- 

the  peace ;  that  his  right  to  take  out  the  son,  3  Misso.  125 ;  The  State  v.  Morris, 

windows  and  door,  and  to  remove  the  ten-  3  Misso.  127.    Query,  whether  this  is  an 

ant's  property  depended  on  the  contingency  indictable  offence  in  Alabama.    Childress 

of  his  being  able  to  do  so  without  opposi-  v.  McGehee,  Minor,  131,  134. 

tion  or  resistance ;  that,  on  being  resisted,  *  In  preparing  the  first  edition  of  this 

and  finding  he  could  not  remove  the  fnrni-  volume,  I  copied  this  statute  from  Pulton, 

ture  or  door  without  a  breach  of  the  peace,  and  cited  it  as  5  Rich.  2,  c.  7  ;  because  it 

it  became  his  duty  immediately  to  desist  from  there  so  stands,  and  I  have  seen  it  so  else- 

the  attempt;  and  he  had  no  right  to  eject  the  where.    The  text  is  now  corrected  from 

tenant  by  force.    This  ruling  was  held  to  Ruff  head. 

be  correct.  Commonwealth  v.  Haley,  4  8  Kilty  Report  of  Statutes,  222 ;  Hard- 
Allen,  318.  And  see  Langdon  v.  Potter,  3  ing's  case,  I  Grcenl.  22.  The  Pennsylva- 
Mass.  215 ;  Saunders  v.  Robinson,  5  Met.  nia  judges  seem  to  have  omitted  it,  I  pre- 
343 ;  Commonwealth  v.  Dudley,  10  Mass.  same  by  accident,  as  they  mention  Stat. 
403;  The  State  v.  McClay,  1  Harring.  15  Rich.  2,  c.  2  (see  next  section),  among 
Del.  520 ;  Eviil  p.  Cotwell,  2  Blackf.  133  ;  the  acts  in  force.  Report  of  judges,  3 
Burt  v.  The  State,  9  Tread.  489;  Helm  Binn.  595,  613,  614.  But  in  Roberta's 
v.  Slader,  1A.K.  Mar.  320 ;  Bartlett  v.  Digest  of  British  statutes,  the  reason  of 
Draper,  23  Misso.  407 ;  Tucker  v.  Phillips  the  omission  is  suggested  to  be,  "  probably, 
2  Met  Ky.  416.  because  the   act  of  1700   [Pennsylvania] 
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• 

But  the  reader  observes,  that  it  applies  only  to  forcible  entries, 
not  to  forcible  detainers.  While  we  mention  this  as  the  earliest 
enactment,  we  may  refer  also,  as  of  prior  date,  to  Stat.  2  Edw.  3, 
e.  3,  commonly  called  the  Statute  of  Northampton,  spoken  of  like- 
wise by  Hawkins ; l  yet  this  one  has  no  very  close  connection  witty 
our  present  subject  It  provides,  "  That  no  man,  great  nor  small, 
of  what  condition  soever  he  be,  —  except  the  king's  servants  in 
his  presence,  and  his  ministers  in  executing  of  the  king's  precepts, 
or  of  their  office,  and  such  as  be  in  their  company  assisting  them, 
and  also  [those  of  feats  of  arms  of  peace]  upon  a  cry  made  for 
arms  to  keep  the  peace,  and  the  same  in  such  places  where  such 
acts  happen, —  be  so  hardy  to  come  before  the  king's  justices  or 
other  of  the  king's  ministers  doing  their  office,  with  force  and 
arms,  nor  bring  no  force  in  affray  of  the  peace,  nor  to  go  nor  ride 
armed  by  night  nor  by  day,  in  fair6,  markets,  nor  in  the  presence 
of  the  justices  or  other  ministers,  nor  in  no  part  elsewhere,  upon 
pain  to  forfeit  their  armor  to  the  king,  and  their  bodies  to  prison 
at  the  king's  pleasure."  2 

§  467  [404].  The  next  English  enactment,  which  it  is  impor- 
tant to  mention  here,  is  Stat.  15  Rich.  2,  c.  2 ;  namely,  "  It  is 
accorded  and  assented,  that  the  ordinances  and  statutes,  made  and 
not  repealed,  of  them  that  make  entries  with  strong  hand  into 
lands  and  tenements  or  other  possessions  whatsoever,  and  them 
hold  with  force,  and  also  of  those  that  make  insurrections,  or 
great  ridings,  riots,  routs,  or  assemblies,  in  disturbance  of  the 
peace  or  of  the  common  law,  or  in  affray  of  the  people,  shall  be 
holden  and  kept  and  fully  executed ;  joined  to  the  same,  that  at 
all  times  that  such  forcible  entry  shall  be  made,  and  complaint 
thereof  cometh  to  the  justices  of  the  peace,  or  to  any  of  them, 
that  the  same  justices  or  justice  take  sufficient  power  of  the 
county,  and  go  to  the  place  where  such  force  is  made ;  and,  if 
they  find  any  that  hold  such  place  forcibly,  after  such  entry  made, 
they  shall  be  taken  and  put  in  the  next  gaol,  there  to  abide  con- 
vict, by  the  record  of  the  same  justices  or  justice,  until  they  have 
made  fine  and  ransom  to  the  king."  3    The  reader  perceives,  that 


was  considered  analogous,  and  as  supply-  *  See  farther  concerning  this  statute, 

ing  the  place  of  the  statute."     p.  283,  ante,  §  120. 

note.  *  See,  for  some  expositions  of  this  stat- 

i  1  Hawk.  P.  C.  Curw.  Ed.  p.  496,  §  5,  ute,  1  Hawk.  F.  C.  Curw.  Ed.  p.  497. 
and  p.  488,  $  4. 
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the  chief  effect  of  this  enactment  is  to  provide  for  a  summary  con- 
viction of  offenders  by  the  magistrate  on  view.  It  is  of  a  date  to 
be  common  law  with  us  ;  it  was  received  in  Maryland 1  and  Penn- 
sylvania ; 2  and,  with  all  the  other  acts  of  parliament  on  the  subject 
of  forcible  entry  and  detainer,  was  expressly  made  of  force  in 
South  Carolina.8  But  unquestionably  there  are  other  States  into 
which  it  has  not  come  ;  a  matter,  however,  depending  chiefly  on 
questions  of  local  jurisprudence.  The  process  of  summary  con- 
viction on  view  is  itself  unknown  in  some  of  the  States,  probably 
in  most  of  them.  Whether  the  enactments  mentioned  in  the  suc- 
ceeding sections  under  our  present  subdivision  are  common  law 
in  any  particular  State,  is  a  question  which  each  practitioner,  in 
the  absence  of  decisions  of  the  courts,  will  determine  for  himself.4 
No  particular  suggestions  can  aid  him  here,  but  the  general  doc- 
trines by  which  this  matter  is  to  be  ascertained  are  stated  else- 
where in  these  commentaries. 

§  468  [405].  The  next  enactment  to  be  mentioned  is  Stat.  8 
Hen.  6,  c.  9,  a.  d.  1429,  more  voluminous  than  the  two  preceding 
acts.    It  was  iutended  to  correct  some  defects  in  the  last  act ; 
"  as,"  says  Hawkins,  "  in  not  giving  any  remedy  against  those 
who  were  guilty  of  a  forcible  detainer  after  a  peaceful  entry ;  nor 
even  against  those  who  were  guilty  of  both  a  forcible  entry  and  a 
forcible  detainer,  if  they  were  removed  before  the  coming  of  a  jus- 
tice of  the  peace ;  and  in  not  giving  the  justices  of  the  peace  any 
power  to  restore  the  party  injured  by  such  force  to  his  possession."  * 
And  we  may  here  add,  that  it  seems  to  have  been  the  first  statutory 
provision  making  forcible  detainers  indictable ;  though  they  were 
doubtless  always  so,  at  the  common  law.    The  more  important 
parts  of  this  statute  are  the  following :  "  That  from  henceforth, 
where  any  doth  make  any  forcible  entry  in  lands  and  tenements 
or  other  possessions,  or  them  hold  forcibly,  after  complaint  thereof 
made  within  the  same  county  where  such  entry  is  made,  to  the 
justices  of  the  peace,  or  to  one  of  them,  by  the  party  grieved,  that 
the  justices  or  justice  so  warned,  within  a  convenient  time  shall 
cause,  or  one  of  them  shall  cause,  the  said  statute  (that  is,  Stat. 
15  Rich.  2,  c.  2)  duly  to  be  executed." 

i  Kilty  Report  of  Statutes,  223.  •  They  were  all  receired  in  Maryland. 

*  Report  of  Judges,  3  Binn.  595,  614.        Kilty  Report  of  Statutes,  222,  227,  236. 
»  The  State  v.  Huntington,  3  Brer.  111.  •     *  1  Hawk.  P.  C.  Curw.  Ed.  p.  497. 
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§  469  [406].  It  (Stat  8,  Hen.  6,  c.  9)  further  provides,  in  §  3, 
that  the  justices  or  either  of  them  "  shall  have  authority  and  power 
to  inquire  by  the  people 1  of  the  same  county,  as  well  of  them  that 
make  such  forcible  entries  in  lands  and  tenements,  as  of  them  which 
the  same  hold  with  force."  Then  follows  a  provision  for  the  resti- 
tution of  the  premises  to  the  rightful  possessor ;  thus,  "  And  if  it 
be  found  before  any  of  them,  that  any  doth  contrary  to  this  statute, 
then  the  said  justices  or  justice  shall  cause  to  reseise  the  lands  and 
tenements  so  entered  or  holden  as  afore,  and  shall  put  the  party  so 
put  out  in  full  possession  of  the  same  lands  and  tenements,  so 
entered  or  holden  as  before."  There  are  other  minor  provisions, 
not  necessary  to  be  copied,  but  the  whole  closes  in  the  following 
words :  "  §  7.  Provided  always,  that  they  which  keep  their  posses- 
sions with  force,  in  any  lands  and  tenements,  whereof  they  or 
their  ancestors,  or  they  whose  estate  they  have  in  such  lands  and 
tenements,  have  continued  their  possessions  in  the  same  by  three 
years  or  more,  be  not  endamaged  by  force  of  this  statute."  We 
may  not  unprofitably  notice,  that  the  phraseology  of  this  concluding 
proviso  is  such  as  excludes  the  idea  of  its  having  repealed  any 
anterior  doctrine  of  the  common  or  statutory  law. 

§  470  [407].  The  matter  of  the  restitution  of  possession  was 
put  on  a  more  exact  foundation  by  Stat.  31  Eliz.  c  11  (a.  d. 
1589)  ;  declaring,  "  That  no  restitution  upon  any  indictment  of 
forcible  entry  or  holding  with  force  be  made  to  any  person  or  per- 
sons, if  the  person  or  persons  so  indicted  hath  had  the  occupation, 
or  hath  been  in  quiet  possession,  by  the  space  of  three  whole  years 
together,  next  before  the  day  of  such  indictment  so  found,  and 
his,  her,  or  their  estate  or  estates  therein  not  ended  or  determined ; 
which  the  party  indicted  shall  and  may  allege  for  stay  of  restitu- 
tion, and  restitution  to  stay  until  that  be  tried,  if  the  other  will 
deny  or  traverse  the  same.  And  if  the  same  allegation  be  tried 
against  the  same  person  or  persons  so  indicted,  then  the  same  per- 
son or  persons  so  indicted  to  pay  such  costs  and  damages  to  the 
other  party  as  shall  be  assessed  by  the  judges  or  justices  before 
whom  the  same  shall  be  tried ;  the  same  costs  and  damages  to  be 
recovered  and  levied  as  is  usual  for  costs  and  damages  contained 
in  judgments  upon  other  actions.'! 2    And  Stat.  21  Jac.  1,  c.  15 

1  The  meaning  of  which  is,  that  they  may  moos,  4  Co.  48  a ;  Anonymous,  2  Dy.  122, 

proceed  by  indictment,  as  in  other  cases  of  pi.  24;  Bex  v.  Taylor,  7  Mod.  123. 

misdemeanor.     That   an    indictment  lies  3  See  1  Hawk.  r.  C.  Curw.  Ed.  p.'  498, 

nndert  his  statute,  see  Bex  v.  Williams,  4  §  14. 
Man.  &  B.  471,  9  B.  &.   C.  549 ;  Anony- 
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« 

(a.  d.  1623),  removed  a  doubt  by  enacting,  that  the  power  to  give 
restitution  should  apply,  not  only  to  persons  having  the  fee,  Ac, 
but  "  unto  tenants  for  term  of  years,  tenants  by  copy  of  court  roll, 
guardians  by  knight's  service,  tenants  by  elegit,  statute  merchant 
and  6taple."  x 


II.    The  Ownership,  Estate,  or  Possession  necessary. 

§  471  [408].  This  matter  may  be  contemplated,  either  in  re- 
spect to  the  statutes,  or  as  it  stands  at  the  common  law.  The 
common-law  doctrine  seems  to  be,  that  the  kind  of  property  in 
controversy  is  wholly  immaterial ;  and,  therefore,  we  have  the 
common-law  offence  of  forcible  trespass,  which  will  be  considered 
in  the  next  chapter.  But  to  call  a  forcible  trespass  to  personal 
property  a  forcible  entry  would  be  a  misuse  of  terms,  though  the 
statement  would  lead  to  no  error  in  a  legal  view.  Under  the  stat- 
utes, however ;  namely,  the  statutes  of  England  which  are  common 
law  in  the  United  States ;  the  property  must  be  real  estate.  And 
although  nothing  in  their  direct  words  excludes  the  offence  from 
being  committed  in  respect  of  any  kind  of  real  property,  yet,  in 
respect  of  some  kinds,  and  probably  of  all  kinds  not  capable  of 
being  personally  occupied,  there  is  an  impossibility  inherent  in  the 
nature  of  the  case. 

§472  [409].  Concerning  the  last  point,  Hawkins  says:  "It 
seems  clear,  that  one  may  come  within  the  danger  by  a  force  done 
to  ecclesiastical  possessions,  as  churches,  vicarage-houses,  &c. ;  as* 
much  as  if  the  same  were  done  to  any  temporal  inheritance.  Also 
it  hath  been  holden  for  a  general  rule,  that  one  may  be  indicted 
for  a  forcible  entry  into  any  such  incorporeal  hereditament  for 
which  a  writ  of  entry  will  lie,  either  by  the  common  law,  as  for 
rent,  or  by  statute,  as  for  tithes,  Ac.  But  I  do  not  find  any  good 
authority  that  such  an  indictment  will  lie  for  a  common  or  office ; 
but  it  seems  agreed  that  an  indictment  for  forcible  detainer  lies 
against  any  one,  whether  he  be  the  terre-tenant  or  a  stranger,  who 
shall  forcibly  disturb  the  lawful  proprietor  in  the  enjoyment  of  any 
of  the  above-mentioned  possessions;  as  by  violently  resisting  a 
lord  in  his  distress  for  a  rent,  or  by  menacing  a  commoner  with 
bodily  hurt,  if  he  dare  put  in  his  beasts  into  the  common,  <fcc. 

*  1  Hawk.  F.  C.  Curw.  Ed.  p.  499. 
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Yet  it  seems  clear,  that  no  one  can  come  within  the  danger  of 
these  statutes,  by  a  violence  offered  to  another  in  respect  of  a  way, 
or  such  like  easement,  which  is  no  possession.  Also  it  seemeth, 
that  a  man  cannot  be  convicted  upon  a  view,  by  force  of  15  Rich. 
2,  of  a  forcible  detainer  of  any  such  tenement  wherein  he  cannot 
be  said  to  have  made  a  precedent  forcible  entry,  because  that  stat- 
ute gives  the  justices  a  jurisdiction  of  no  other  forcible  detainer 
but  what  follows  a  forcible  entry." l. 

§  473  [410].  Prom  this  view  we  perceive,  that  the  entry  need 
not  be  into  a  dwelling-house.2  Yet  there  are  circumstances,  such 
as  the  house  being  occupied  by  persons  who  are  present,  and  put 
in  fear,8  under  which  it  will  be  indictable,  while  the  same  things 
done  upon  an  open  ground  would  not  be  so.4 

§  474  [411].  A  leading  principle  in  these  cases,  the  reader 
should  remember,  is,  in  the  language  of  Lord  Eenyon,  "  that  no 
one  shall  with  force  and  violence  assert  his  own  tide."  6  Therefore 
although  a  tenant  in  common  has  never  the  right  to  resist  the 
entry  of  his  cotenant  upon  the  estate  ;6  yet  the  cotenant  may  com- 
mit the  offence  of  a  forcible  entry,  when  the  tenant  does  resist.7 
And  the  doctrine  seems  to  be,  that  a  wife  may  be  guilty  of  this 
offence  in  respect  of  premises  held  by  her  husband.8 

§  475  [412].  Accordingly  the  rule  of  the  common  law,  as 
unaffected  by  either  English  or  American  statutes,  is,  that  an 
indictment  for  a  forcible  entry  need  not  contain  any  allegation  of 
estate  or  interest  in  the  premises.  The  requisite  is,  that  the  per- 
son claiming  possession,  whether  by  right  or  wrong,  should  be  in 
actual  and  peaceable  possession.9  Yet  there  must  be,  by  right  or 
wrong,  a  possession  in  distinction  from  a  bare  custody  ;10  and  so  a 
man  is  not  indictable  for  a  forcible  entry  upon  premises  held 
merely  by  his  servant.11    The  same  rule  appears  also  to  apply  to 

1  1  Hawk.  P.  C.  Curw.  Ed.  p.  502,  §  SI.  Car.  &  P.  201 ;  1  Bass.  Crimes,  Grea.  Ed. 

s  Rex  v.  Nicholls,  2  Keny.  512.  307. 

«  The  State  p.  Fort,  4  Dev.  &  Bat.  192.        •  Rex  v.  Wilson,  8  T.  B.  357  ;  Beau- 

4  And  see  Benson  v.  Strode,  2  Show,  champ  v.  Morris,  4  Bibb,  312;  The  State 

150;  Harding's  case,  1  Greenl.  22;  The  v.  Bennett,  4  Dey.  &  Bat.  43;  The  State 

8tate  v.  Tolever,  5  Ire.  452 ;  The  State  v.  v.  Speirin,  1  Brev.  119;  Commonwealth  v. 

Caldwell,  2  Jones,  N.  C.  468;  The  8tate  Keeper  of  Prison,  I  Ashm.  140;  People  v. 

v.  Bordeaux,  2  Jones,  N.  C.  241 ;  post,  Leonard,  11  Johns.  504 ;  The  State  v.  Pol- 

§  478.    And  see  ante,  {  464,  note.  lok,  4  Ire.  305 ;  The  State  v.  Anders,  S 

*  Rex  v.  Wilson,  8  T.  R.  357,  361.  Ire.  15 ;  Higgins  v.  The  State,  7  Ire.  549. 

*  Commonwealth  v.  Lakeman,  4  Cosh.  10  Commonwealth  v.  Keeper  of  Prison, 
597.  1  Ashm.  140. 

'  Rex  v.  Marrow,  Cas.  temp.  Hardw.       n  The  State  v.  Curtis  4  Dev.  &  Bat. 
174,  Dublin  ed.  164.  222. 

*  Ilex  v.  Smyth,  1  Moody  &  R.  155,  5 
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indictments  under  Stat.  5  Rich.  2,  stat.  1,  c.  8,1  before  recited ; s 
while,  under  Stat.  8  Hen.  6,  c.  9,  the  indictment  must  state,  says 
Chitty,  "  that  the  place  was  the  freehold  of  the  party  aggrieved;"8 
or  state  some  other  interest  in  the  prosecutor.4  But  on  principle 
we  may  not  easily  see  how,  under  any  of  these  statutes,  the  matter 
can  be  otherwise  than  as  at  the  common  law,  except  where  the  prose- 
cutor proposes  to  ask  for  a  judgment  of  restitution.  Where  he 
does  60  propose,  clearly  the  indictment,  both  on  principle  and 
authority,  must  set  out  his  title.6  According  to  a  New  Hampshire 
decision,  let  us  observe,  a  complaint  for  a  forcible  entry  must 
allege,  that  the  complainant  was  seised  of  the  premises,  or  pos- 
sessed of  them  for  a  term  of  years.  The  judge  said,  that,  on  the 
authorities,  "  any  person  who  is  seised  of  land  in  fee  for  life,  or 
possessed  thereof  for  a -term  of  years,  and  who  is  with  strong  hand 
and  armed  power  turned  out  of  possession,  or  held  out  of  posses- 
sion in  the  same  manner,  may  have  this* process.  It  is  of  no  im 
portance  whether  the  seisin  be  by  right  or  by  wrong,  or  whether 
the  term  for  years  be  legal  or  not.  But  there  is  no  doubt  that  the 
complaint  must  allege  that  the  complainant  was  seised  or  pos- 
sessed for  a  term  of  years."  • 

§  476  [413] .  As  to  forcible  detainer.  It  remains  to  consider 
under  what  circumstances  of  possession  or  ownership  a  man  may 
and  may  not  commit  the  offence  of  forcible  detainer.  This  is  a 
point  of  more  difficulty  than  the  other,  being  less  illuminated  by 
authority.  On  principle,  however,  no  one  should  be  held  for  this 
offence  merely  because  he  defends  by  force  a  peaceable  possession, 
indefeasible,  of  any  estate  to  which  another  has  no  real  claim. 
And  if  a  party  should  mistake  the  facts  and  honestly  suppose,  as 
a  question  of  fact  in  distinction  from  a  question  of  law,  that  he 
was  occupying  this  position,  he  would  stand  on  the  same  ground, 
according  to  a  doctrine  illustrated  in  our  previous  volume,7  as  if 
the  truth  were  what  he  believed  it  to  be.  And  probably  the  law 
will  be  found,  on  examination,  to  be  exactly  as  thus  stated.8 

1  3  Chit.  Crim.  Law,  1136  ;  Harding's  ».  Commonwealth,  1  Harris,  Pa.  391.  And 

case,  1  Greenl.  22.  see  Rex  v.  Williams,  9  B.  &  C.  549. 

8  Ante,  4  467.  •  The  State  v.  Pearson,  2  N.  H.  550, 

*  3  Chit.   Crim.  Law,  1136  ;  Rex  v.  opinion  by  Richardson,  C.  J. 

Taylor,  7  Mod.  123.  7  Vol.  I.  $  383.    And  see  other  sections 

*  Rex  v.  Wilson,  8  T.  R.  357.  in  this  connection.     See  Fans  v.    The) 
5  Torrence  v.  Commonwealth,  9  Barr,    State,  3  Ohio  State,  159. 

184 ;  The  State  v.  Bennett,  4  Dev.  &  Bat  *  See  also  Vol.  I.  $  977 ;  Harrington  «. 

43 ;  The  State  v.  Anders,  8  Ire.  15 ;  Res-  People,  6  Barb.  607;  The  State  v.  Elliot, 

publics  o.  Campbell,  1   Dall.  354;  The  11  N.  H.  540. 
State  v.  Butler,  Conference,  331 ;  Vanpool 
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§  477  [414].  The  word  detainer  itself  implies  a  previous  entry 
of  the  party  detaining,  which  indeed  may  have  been  peaceable ; 
or  else  a  right  tg  enter  in  the  person  against  whom  the  premises 
are  detained.1  And  Russell  defines  forcible  detainer  to  be,  "  where 
a  man,  who  enters  peaceably,  afterwards  detains  his  possession  by 
force."  2  And  adds :  "  This  doctrine  will  apply  to  a  lessee,  who, 
after  the  end  of  his  term,  keeps  arms  in  his  house  to  oppose  the 
entry  of  the  lessor,  though  no  one  attempt  an  entry ;  or  to  a  lessee 
at  will  detaining  with  force  after  the  will  is  determined ; 8  and  it 
will  apply  in  like  manner  to  a  detaining  with  force  by  a  mortgagor 
after  the  mortgage  is  forfeited,  or  by  the  feoffee  of  a  disseisor  after 
entry  or  claim  by  the  disseisee.  And  a  lessee  resisting  with  force 
a  distress  for  rent,  or  forestalling  or  rescuing  the  distress,  will  also 
be  guilty  of  this  offence."  4  Plainly,  if  a  man  enters  by  stratagem, 
and  then  retains  possession  by  force,  he  commits  a  forcible  de- 
tainer ;  and  it  is  even  laid  down,  that  this  will  be  regarded  as  a 
forcible  entry.6  The  North  Carolina  court  has  held,  that  forcible 
detainer  is  not  indictable  at  the  common  law  where  the  entry  was 
peaceable  and  lawful,6 — a  proposition  which  seems  to  state  the 
doctrine  too  narrowly,  though  well  enough  as  a  general  enuncia- 
tion. We  have  seen,7  what  forcible  detainers  were  excepted  out 
of  the  operation  of  Stat.  8  Hen.  6,  c.  9,  confirmed  by  Stat.  31 
Eliz.  c.  II.8 


III.   The  Act  which  constitutes  the  Offence. 

§  478  [415] .  This  branch  of  our  subject  is  one  on  which  we 
shall  find  difficulty  in  laying  down  exact  rules,  or  directing  to 
adjudications  which  appear  to  have  opened  a  clear  or  expansive 
view  of  the  question.  Let  us  remember,  that  this  offence  depends 
on  a  variety  and  complication  of  legal  principles,  operating  not 

1  The  words  of  the  Connecticut  statute       *  1  Ross.  Crimes,  Grea.  Ed.  310.    And 

ire,  "  shall  make  forcible  entry,  &c.,  and  see  ante,  §  472. 

with  strong  hand  shall  detain  the  same ;        *  See  Parke,  J.,  in  Bex  v.  Oakley,  4  B. 

or,  having  made  a  peaceable  entry  without  &  Ad.  307. 

the  consent  of  the  actual  potsessor,  shall       *  Com.  Dig.  tit.  Forcible  Entry,  &c* 

hold  and  detain  the  same  with  force  and  (B)  1. 

strong  hand,"  &c. ;  and  the  court  has  held,       *  Bart  v.  The  State,  3  Brer.  413 ;  post, 

that  to  sustain  under  this  statute  a  com-  {  482. 

plaint  for  a  forcible  detainer  of  land  after       6  The  State  v.  Qodsey,  13  Ire.  348. 
a  peaceable  entry,  mere  must  be  an  allega-       7  Ante,  f  469. 
tion  in  it,  that  the  complainant  was  in        *  Ante,  §  470. 
actual  possession  when  the  defendant  en- 
tered.   Phelps  v.  Baldwin,  17  Conn.  209. 
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always  uniformly  in  the  cases  adjudged.  We  have  in  this  com- 
pound, first,  the  doctrine  of  breach  of  the  peace,  in  the  nature  of 
assault ; l  then,  the  doctrine  of  breach  of  the  peace  by  combina- 
tion of  numbers,  such  as  constitutes  riot ; 2  then,  the  doctrine  that 
people  are  liable  to  grow  excited  over  quarrels  concerning  their 
own  interests,  which  last  is  the  peculiar  one  governing  this 
offence,  but  in  actual  development  is  always  found  more  or  less 
connected  with  the  former  two.  While  these  three  ingredients, 
for  such  we  may  call  them,  mix  not  equally  in  the  cases,  they  are 
also  subjected  to  the  action  of  what  may  be  termed  outside  in- 
fluences :  as,  whether  the  place  be  inhabited  or  not ; 8  whether  the 
party  acting  has  a  clear  and  just  claim,  or  one  but  feignedly  so ; 
whether  the  possession  is  of  long  standing  and  entirely  undis- 
turbed, or  is  recent  and  not  fully  acknowledged  by  the  other 
party.  Indeed  we  should  find  it  impossible  to  enumerate  all  the 
circumstances  of  this  general  nature  which  might  more  or  less 
vary  the  result.  Still  there  are  developed  in  the  decisions  some 
principles  to  which  we  shall  find  it  not  unwise  to  refer. 

§  479  [416].  One  principle  is,  that  the  act  must  in  all  cases 
exceed  a  mere  trespass.4  Another  is,  that  combined  numbers, 
striking  terror,  sometimes  supply  the  place  of  force,  and  so  con- 
stitute the  offence,  though  no  actual  force  is  employed.  Three 
persons  have  been  held  to  be  sufficient  within  this  rule.6  Yet  on 
the  other  hand,  the  offence  may  be  committed  by  one  person  only, 
who,  however,  must  ordinarily  use  actual  force,  or  some  actual 
threatening  demonstration,  in  distinction  from  this  constructive 
force.6  And  the  general  idea  is,  that  there  must  be  such  violence 
used,  or  such  an  array  of  numbers,  or  such  language  employed,  as 
to  create,  in  the  minds  of  the  persons  opposing,  an  apprehension  of 
bodily  harm,  or  breach  of  the  peace,  if  they  do  not  yield  up  the 
possession  or  claim  of  possession.7    This  applies  to  cases  in  which 

*  See  The  State  v.  Bachelder,  5  N.  H.    The  State  v.  Rom,  4  Jones,  N.  C.  315 
649 ;  Commonwealth  v.  Taylor,  5  Binn.    People  v.  Smith,  24  Barb.  16.    See  Reg. 
277.  v.  Dyer,  6  Mod.  96 ;  Olinger  v.  Shepherd, 

3  See  Rex  v.  Stroude,  2  Show.   149 ;  12  Qrat  462. 

Rex  v.  Wyvill,  7  Mod.  286 ;  Henderson  v.  *  Vol.  I.  {  979;  The  State  v.  Fisher, 

Commonwealth,  S  Grat.  708 ;  The  State  1  Dev.  504 ;  The  State  v.  Pollok,  4  Ire. 

r.  Wilson,  3  Misso.  125.  305 ;  The  State  v.  Armfield,  5  Ire.  207. 

*  See  ante,  f  473.  •  Bart  v.  The  8tate,  3  Brev.  413 ;  The 

*  Vol.  L  \  979  ;  Rex  v.  Smyth,  5  Car.  State  v.  Pollok,  4  Ire.  305 ;  The  State  v. 
&  P.  201,  1  Moody  &  R.  155 ;  Rex  v.  Bordeaux,  2  Jones,  N.  C.  241 ;  The  State 
Bake,  3  Bur.   1731;   Reg.   v.  Kewlands,  v.  Caldwell,  2  Jones,  N.  C.  468. 

4  Jar.  322  ;  Rex  v.  Deacon,  Ryan  &  7  Commonwealth  v.  Shattuck,  4  Cash. 
Moody  N,  P.  27 ;   The  State  p.  Tolever,    141 ;  The  State  v.  Pollok,  4  Ire.  305  ;  Rex 

5  Ire.  452 ;  Gray  t>.  Finch,  23  Conn.  495 ;    v.  Smyth,  5  Car.  &  P.  201,  1  Moody  &  R. 
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there  is  some  person  present  to  resist ;  for  pretty  clearly  there  may 
be  a  forcible  entry  into  a  dwelling-house,  and  possibly  into  other 
estate,  which  will  be  indictable  though  no  such  person  is  present.1 
Yet  evidently  the  doctrines  applicable  under  such  circumstances 
differ  considerably  from  those  which  govern  forcible  entries  in  the 
face  of  the  occupant.2 

*  §  480  [417].  The  old  books  contain  much  of  what  is  law  under 
some  circumstances,  not  under  others  ;  owing  undoubtedly  to  the 
authors'  not  taking  into  consideration  the  distinctions  stated  by 
us  two  sections  back.8  And  while,  on  the  one  hand,  the  matter 
.  of  these  books  is  not  to  be  disregarded,  yet,  on  the  other  hand, 
we  have  not  sufficient  adjudications  to  enable  a  modern  writer  to 
state  the  limitations  of  doctrines  as  authoritatively  as  is  required 
of  him  in  this  age  of  reverence  for  musty  antiquity.  Let  us, 
therefore,  set  down  the  points  collected  by  Mr.  Gabbett,  in  his 
own  words,  attended  by  his  own  references  to  authorities.  He 
says : 4 

§  481  [418].  "  What  acts  of  violence  or  terror  constitute  a 
forcible  entry  within  the  meaning  of  the  statutes.  An  entry,  to 
be  forcible  within  the  meaning  of  -these  statutes,  must  be  accom- 
panied with  some  circumstances  of  actual  violence  or  terror ;  and 
therefore  an  entry  which  hath  no  other  force  than  such  as  is 
implied  by  the  law  in  every  trespass  whatsoever,  is  not  within 
these  statutes.5  The  entry  may  be  said  to  be  forcible,  not  only 
in  respect  of  the  violence  actually  done  to  the  person  of  a  man, 
as  by  beating  him  if  he  refuse  to  relinquish  his  possession,  but 
also  in  respect  of  any  other  violence  in  the  manner  of  the  entry ; 
as  by  breaking  open  the  doors  of  a  house,  whether  any  person  be 
in  it  at  the  same  time  or  not,  especially  if  it  be  a  dwelling-house.6 
And  wherever  a  man,  either  by  his  behavior  or  speech  at  the  time 
of  his  entry,  gives  those  who  are  in  possession  of  the  tenement 
which  he  claims,  just  cause  to  fear  that  he  will  do  them  some 
bodily  hurt,  if  they  will  not  give  way  to  him,  whether  he  cause 
such  a  terror  by  carrying  with  him  an  unusual  number  of  ser- 
vants, or  by  arming  himself  in  such  a  manner  as  plainly  intimates 

155 ;  Milner  v.  Maclean,  2  Car.  ft  P.  17  ;        *  Ante,  S  478. 

The  State  v.  Cargill,  2  Brer.  445 ;  Butts        4  1  Gab.  Crim.  Law,  324-326. 

v.  Voorbees,  1  Green,  N.  J.  13.  '  Lamb.  133,  4;  Dalt.  c  125,  p.  297  ; 

1  See  post,  I  4S2,  484 ;  ante,  §  473.  1  Hawk.  c.  28,  $  25,  p.  500,  1. 

2  See  The  State  v.  Fort,  4  Dev.  ft  Bat.        •  1  Hawk,  c  28,  $  26,  p.  501. 
192 ;  The  State  v.  Bennett,  4  Dev.  ft  Bat. 

43. 
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a  design  to  back  his  pretensions  by  force  ;  or  by  actually  threat- 
ening to  kill,  maim,  or  beat  those  who  shall  continue  in  possession; 
or  by  giving  out  such  speeches  as  plainly  imply  a  purpose  of 
using  force  against  those  who  shall  make  any  resistance ;  these 
are  all  such  circumstances  of  terror,  as  that,  in  respect  of  them, 
an  entry  may  be  deemed  forcible.1  And  the  terror  may  also  be 
excited,  and  the  forcible  entry  made,  by  a  single  person.2  But  it 
seemeth  that  no  entry  shall  be  adjudged  forcible  from  any  threat- 
ening to  spoil  another's  goods,  or  to  destroy  his  cattle,  or  to  do 
him  any  other  such  like  damage  which  is  not  personal.8  And, 
notwithstanding  some  opinions  to  the  contrary,4  an  entry  into  a 
house  through  a  window,  or  by  drawing  a  latch,  or  opening  a 
door  with  a  key,  cannot  bring  a  man  within  the  meaning  of  these 
statutes,  which  speak  of  entries  with  strong  hand,  or  multitude 
of  people.5  *But  though  a  man  enter  peaceably,  yet  if  he  turn 
the  party  out  of  possession  by  force,  or  frighten  him  out  of  his 
possession  by  threats,  it  is  a  forcible  entry.6 

§  482  [419].  u  The  force  need  not  be  upon  the  land,  SfC,  nor 
in  the  very  act  of  the  entry.  And  it  seems  that  it  is  neither 
necessary  that  the  force  should  be  actually  done  upon  the  land, 
Ac,  or  in  the  very  act  of  the  entry ;  for  if  one  find  a  man  out  of 
his  house,  and  forcibly  withhold  him  from  returning  to  it,  though 
said  person  take  peaceable  possession  thereof  in  the  party's  ab- 
sence, this  would  amount  to  a  forcible  entry,  because  the  force  is 
used  or  employed  in  such  case  with  an  immediate  intent  to  make 
the  entry,  and  to  prevent  any  opposition  to  it,  and  cannot  there- 
fore be  properly  separated  from  such  entry ;  and  it  is  no  objection 
that  the, violence  is  not  to  the  house,  but  to  the  person  only.7 

§  483  [420].  "A  claim  of  the  lands  is  essential  to  accompany 
the  violence  or  terror.  Besides  such  circumstances  of  violence 
or  terror  as  are  above  mentioned,  the  entry  must  also  be  accom- 
panied with  a  claim  of  the  lands,  <fcc,  so  entered  upon ;  for  it  is 
obvious,  that,  if  one  who  pretends  a  title  to  lands  barely  go  over 
them,  either  with  or  without  a  number  of  attendants,  armed  or 
unarmed,  in  his  way  to  the  church  or  market,  or  for  such  like 
purpose,  without  doing  any  act  which,  expressly  or  impliedly, 

1  1  Hawk.  c.  28,  $27.  •  3  Bac.  Ab.  Forcible  Entry  (B)  ;    1 

*  Lamb.  35 ;  1  Hawk.  c.  28,  $  29,  p.  502.  Hawk.  c.  28,  S  26,  p.  501. 

*  Dalt.  c  126,  §  4 ;  1  Hawk.  c.  28,  §  28,  •  Dalt.  c.  126,  p.  299 ;  3  Bac  Ab.  Far- 
p.  502.  able  Entry  (B). 

*  Noy,  136,  7.  i  1  Hawk.  c.  28,  §  26,  p.  501. 

[264] 


CHAP.  XXIX.]  FORCIBLE  KKTRY  AND  DETAINER.  § 485 

.  amounts  to  a  claim  of  such  lands,  he  cannot  be  said  to  make  an 
*  entry  thereinto  within  the  meaning  of  these  statutes.1  But  no 
one  can  be  in  danger  of  those  statutes  by  entering  with  force  into 
a  tenement  whereof  he  himself  had  the  sole  and  lawful  posses- 
sion, both  at  and  before  the  time  of  such  entry ;  as  by  breaking 
open  the  door  of  his  own  dwelling-house,  or  of  a  castle  which  is 
his  own  inheritance,  but  forcibly  detained  from  him  by  one  who 
claims  the  bare  custody  of  it.2 

§  484  [421].  "  The  person  whose  possession  is  entered  upon 
need  not  be  upon  the  lands,  8fc.  And  it  is  also  to  be  observed, 
that,  when  a  claim  is  made,  it  is  not  necessary  that  the  person 
whose  possession  is  so  entered  upon  shall  be  upon  the  lands, 
Ac,  at  the  time ;  for  there  may  be  a  forcible  entry  where  any  per- 
son's wife,  children,  or  servants  are  upon  the  lands  to  preserve  the 
possession ;  because  whatsoever  a  man  does  by  his  agents  is  his 
own  act ;  but  his  cattle  being  upon  the  ground  do  not  preserve 
his  possession.8  But  if  an  actual  claim  of  the  lands,  Ac,  be  made 
with  any  circumstances  of  foroe  or  terror,  it  will  amount  to  a 
forcible  entry,  whether  his  adversary  actually  quit  his  possession 
or  not ; 4  and,  if  a  man  enters  with  force  to  distrain  for  rent,  this 
is  equally  a  forcible  entry ;  because,  though  he  does  not  claim  the 
land  itself,  yet  he  claims  a  right  and  title  out  of  it,  which  by  these 
statutes  he  is  forbid  to  exert  by  force.5 

§  485  [422].  "  When  the  offence  shall  be  deemed  joint;  when 
several.    As  to  the  cooperation  which  is  required  to  make  others 
participes  criminis,  the  law  is,  that,  if  several  come  in  company 
where  their  entry  is  not  lawful,  and  all  of  them,  except  one,  enter 
in  a  peaceable  manner,  and  that  one,  only,  use  force,  it  is  a  forci- 
ble entry  in  them  all ;  and  in  such  case  all  who  accompany  him 
will  be  guilty  of  the  forcible  entry,  and  be  deemed  to  enter  with 
him,  whether  they  actually  come  upon  the  lands  or  not ;  but  it  is 
otherwise  where  one  of  them  has  a  right  of  entry ;  for  then  they 
only  come  to  do  a  lawful  act,  and  therefore  it  is  the  force  only  of 
him  who  used  it.6    And  if  divers  enter  by  force  to  the  use  of 
another,  but  without  his  knowledge  or  privity,  if  he  afterwards 
agrees  to  it,  though  such  subsequent  agreement  thereto  will  make 
him  a  disseisor,  yet  he  shall  not  be  adjudged  to  make  a  forcible 

*  Dalt.  c  136,  S  3 ;  1  Hawk.  c.  28,  J  20,  *  1  Hawk.  c.  28,  {  21,  p.  500. 
p.  5O0.  *  3  Bac.  Ab.  Forcible  Entry  (B). 

*  1  Hawk.  c.  28,  $  32,  p.  503.  •  3  Bac.  Ab.  Forcible  Entry   B). 

*  3  Bac.  Ab.  Forcible  Entry  (B). 
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entry  within  these  statutes ;  because  he  no  way  concurred  in,  nor  , 
promoted  the  force.1 

§  486  [423].  "  What  constitutes  a  forcible  detainer ,  and  who 
shall  be  said  to  be  guilty  of  it.  The  same  circumstances  of  vio- 
lence or  terror  which  will  make  an  entry  forcible,  will  make  a 
detainer  forcible  also.  Whoever,  therefore,  having  a  defeasible 
title  (as  a  lessee  after  his  term  is  expired),  keeps  in  his  house  an 
unusual  number  of  people,  or  unusual  weapons,  or  threatens  to 
do  some  bodily  hurt  to  the  former  possessor,  or  person  claiming  a 
right  of  entry  thereto,  if  he  dare  return  ;  or  keeps  possession  of 
house  or  land  with  such  circumstances  of  terror  or  show  of  force 
as  are  calculated  to  deter  the  rightful  owner  from  resuming  his 
possession,  shall  be  adjudged  guilty  of  a  forcible  detainer,  though 
no  attempt  be  made  to  reenter.2  It  seems,  however,  that  a  man 
ought  not  to  be  adjudged  guilty  of  this  offence,  for  barely  refusing 
to  go  out  of  a  house,  and  continuing  therein  in  despite  of  another ; 
as  if  a  lessee  at  will,  after  the  determination  of  the  will,  denies 
possession  to  the  lessor  when  he  demands  it,  or  shuts  the  door 
against  the  lessor  when  he  would  enter.8  But  if  a  man  shuts  his 
doors  against  a  justice  of  peace  coming  to  view  the  force,  and  ob- 
stinately refuses  to  let  him  come  in ;  or  if  one  place  men  at  a 
distance  from  the  house  in  order  to  assault  any  one  who  shall 
attempt  to  make  an  entry  into  it,  he  shall,  in  either  case,  as  it 
seems,  be  guilty  of  a  forcible  detainer.4  And  it  is  at  least  equally 
clear,  that  though  a  man  shall  have  been  in  possession  for  a  great 
length  of  time  by  a  defeasible  title,  yet,  if  such  wrongful  possessor 
still  continue  his  occupation  with-  force  and  arms  after  a  claim 
made  by  another,  who  hath  a  right  of  entry  thereunto,  he  shall 
be  punishable  for  a  forcible  entry  and  detainer  against  the  purport 
of  these  statutes ;  because  all  the  estate  whereof  he  was  seised 
before  such  claim,  was  defeated  by  it ;  and  his  continuance  in  his 
possession  afterwards  amounted,  in  judgment  of  law,  to  a  new 
entry  or  disseisin."  6 

§  487  [424].  The  facts  of  a  North  Carolina  case  were,  that  a 
person  bought  a  house,  and  a  shed  connected  with  the  house,  put 
in  a  tenant,  and  failed  to  pay  the  purchase-money.    The  owner 

1  Cromp.  69 ;  Dalt.  77 ;   1  Hawk.  c.  28,  *  Ibid. 

{  24,  p.  600.  *  Ibid. 

3  Cromp.  70  b ;  Lamb.  145 ;  Dalt.  c.  126,  *  Co.  Lit.  256,  7  ;  Cromp.  69  6 ;  Lamb. 

S  4;    Shirton's    case,   Cro.  Jac  199;    1  160,1;  Dalt.  c.  128,  f  2;  1  Hawk.  c.  28, 

.Hawk.  c.  28,  S  30,  p.  502.  f  34,  p.  503. 
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then  sold  it  to  another  person,  who  was  admitted  by  the  tenant  of 
the  first  purchaser  into  the  main  part  of  the  house.  But  the  first 
purchaser  had  himself  locked  the  shed ;  and  so  the  second,  on 
being  admitted,  broke  it  open.  Whereupon  the  court  held,  that, 
this  breaking  open  of  the  shed  was  no  forcible  entry  into  it ;  be- 
cause the  possession,  peaceably  taken,  of  the  main  house,  carried 
with  it  in  law  the  possession  of  all  the  rest,-  which  was  parcel 
thereof,  even  of  the  closed  shed.1 


IV.   The  Restitution  of  Possession  awarded. 

§  488  [425].  This  is  so  far  a  matter  of  civil  jurisprudence, 
arising  in  a  criminal  case,  that,  being  local  also  to  particular 
States,  we  shall  not  do  wisely  to  occupy  with  it  much  space.  The 
leading  doctrine  is,  that  a  complainant  is  not  entitled,  as  of  course, 
to  this  judgment  of  restitution,  even  though  a  conviction  of  the 
defendant  is  obtained.  He  must  show,  primd  facie,  a  right  of  pos- 
session.3 And  there  are,  in  most  of  the  States,  statutes  for  gaining 
possession,  by  summary  process  in  the  nature  of  a  civil  proceed- 
ing, of  premises  wrongfully  withheld,  which  statutes  practically 
take  the  place  of  this  judgment  of  restitution  upon  indictment. 

V.   Concluding  Points. 

§  489  [426].  Forcible  entry  and  detainer'are  common-law  mis- 
demeanors, in  distinction  from  felony.  The  consequences  of  this 
doctrine  sufficiently  appear  in  our  previous  volume. 

§490  [427].  Under  the  New  Hampshire  statute  of  Feb.  16, 
1791,  the  court  held,  that,  though  the  process  provided  is  criminal 


1  The  State  v.  Pridgen,  8  Ire.  84.  See  Anders,  8  Ire.  15 ;  The  State  v.  Butler,  Con- 
O'Brien  v.  Doe,  6  Ala.  787.  ference,  331 ;  Vanpool  v.  Commonwealth, 

2  See,  on  this  general  subject,  Anony-  1  Harris,  Pa.  391 ;  Reg.  v.  Connor,  2  Rob. 
moos,  2  Dy.  122,  pi.  24;  Hardesty  v,  Pract.  U.  C.  139  ;  Rex  t>.  Jackson,  Draper, 
Goodenongh,  7  Mod.  138 ;  Rex  v.  Bar-  50 ;  ante,  §  469,  470,  475.  Where  adefend- 
geffi,  T.  Raym.  84 ;  Rex  o.  Marrow,  Cas.  ant  pleaded  guilty  to  an  indictment  for  forci- 
tenap.  Hardw.  174,  Dublin  Ed.  164 ;  Rex  ble  entry  and  detainer,  and  his  son-in-law 
v.  'Williams,  4  Man.  &  R.  471,  9  B.  ft  C.  took  possession  of  the  premises  before  the 
549  ;  Rex  v.  Harris,  Carth.  496,  Holt,  324,  writ  of  restitution  issued,  the  writ  was  held 
1  lid.  Raym.  440 ;  Lovelace's  case,  Comb,  to  empower  the  sheriff  to  turn  the  latter  out. 
260 ;  Anonymous,  6  Mod.  115;  St.  Leger,  It  was  held  also,  that  one  who  takes  posses- 
v.  Pope,  Comb.  327 ;  Anonymous,  March  sion  in  this  way  may  be  indicted  therefor, 
6,  pi.  12;  Tawney's  case,  2  Ld.  Raym.  as  for  an  original  entry  and  detainer.  The 
1009;  Rex  v.  Jones,  1  Stra.  474 ;  Matter  State  v.  Gilbert,  2  Bay,  355. 

of  Shotwell,  10  Johns.  304;  The  State  v. 
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in  form,  yet  it  is  in  some  other  respects  civil ;  and  so  it  partakes 
of  both  matures.  Consequently,  where  husband  and  wife  com- 
mitted this  offence  jointly,  the  two  were  joined  as  defendants; 
but  the  fine,  which  was  the  punishment,  was  imposed  only  on  the 
husband.1 

*  The  State  v.  Harvey,  S  N.  H.  65. 


FORCIBLE  MARRIAGE.    5m  tit  Abductiok. 
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FORCIBLE  TRESPASS.* 


§  491  [428].  A  forcible  trespass  is  the  same  act  done  to  per- 
sonal property  which  constitutes  a  forcible  entry  committed  on 
real  estate.2  Perhaps  little  need  be  said  concerning  this  offence  in 
addition  to  what  was  set  down  in  the  previous  volume.8  But  we 
may  here  observe,  that,  whatever  the  true  doctrine  is  in  respect  to 
forcible  entries,  a  forcible  trespass,  such  as  is  indictable,  can  be 
committed  only  in  the  actual  presence  of  the  person  claiming  pos- 
session of  the  property  which  is  thus  to  be  wrested  away.4 

§  492  [429].  Perhaps  the  doctrine  of  forcible  trespass  rests, 
more  than  that  of  forcible  entry,  upon  the  idea  of  a  breach  of  the 
peace,  or  of  the  tendency  of  the  act  to  break  the  peace.  Nothing 
is  indictable  as  such  trespass  which  does  not  fall  fully  within  this 
principle.6  Evidently,  therefore,  a  trespass  merely  against  the  ef- 
fects of  another,6  or  a  taking  by  fraud  and  stratagem,7  is  not  enough. 

§  493  [480].  But  the  idea  of  combinations  of  numbers,  supply- 
ing the  place  of  physical  force,  prevails  here  the  same  as  in  forcible 


1  8ec  tit.  Forcible  Entry  and  Detainer,  gro  woman  were  willing  or  unwilling  to  go 

*  Vol.  L  f  977.    See  ante,  §471.  with  this  claimant.    Said  Overton,  J.,  —  it 

*  Vol.  I.  f  977-979.  was  a  case  before  this  single  judge :  "  When 

*  The  8tate  v.  McDowell,  1  Hawks,  449 ;  an  individual  claims  property,  to  which 
The  State  v.  Flowers,  1  Car.  Law  Repos.  another  has  a  claim  also,  he  is  not  justi- 
97 ;  The  8tate  v.  Fisher,  1  Dev.  504 ;  The  fiable  in'  using  any  kind  of  force,  either 
State  v.  Mills,  2  Dev.  420.  There  is,  how-  actual  or  implied,  to  regain  property.  The 
ever,  a  Tennessee  case  which  is  possibly  law  is  the  arbiter,  and  recourse  must  be 
contrary  to  this  proposition.  Two  men  had  to  it.  If  two  men  are  disputing  the 
claimed  property,  each  adverse  to  the  other,  property  of  a  horse,  and  he  is  in  the  pos- 
in  a  negro  stave  woman.  The  claimant  not  session  of  one,  being  in  his  use,  the  other  can- 
in  possession,  while  riding  on  horseback  not,  without  violating  the  order  of  society, 
along  the  public  way,  met  wis  woman ;  and  take  and  carry  him  away."  The  State  v. 
the  case  does  not  disclose,  that  the  other  Thompson,  2  Tenn.  96. 

claimant,  in  whose  actual  service  and  legal  *  Rex   v.  Gardiner,'  1   Buss.    Crimes, 

possession  she  was,  was  present.  He  com-  Grea.  Ed.  63;  The  State  v.Phipps,  10  Ire. 

polled  her  to  go  with  him  to  his  own  house ;  17  ;  The  State  v.  Mills,  2  Dev.  420 ;  The 

and  he  was  held  to  be  indictable  therefor,  State  v.  Flowers,  1  Car.  Law  Repos.  97. 

not  on  the  ground  of  any  indignity  or  wrong  •  The  State  v.  Watkins,  4  Humph.  256 ; 

done  to  the  woman,  but  of  forcible  trespass  The  State  v.  Farnsworth,  10  Yerg.  261. 

to  property.    And  the  court  considered,  '  The  State  v.  Ray,  10  Ire.  89. 
that  it  made  no  difference  whether  the  ne- 
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entry  and  detainer.1  When,  therefore,  three  persons '  took  away  a 
slave  from  an  old  and  feeble  man,  in  his  presence  and  against  his 
will ;  and  he  was  restrained  from  insisting  on  his  rights  by  a  con- 
viction that  it  would  be  useless,  and  by  a  want  of  physical  power ; 
this  offence  of  forcible  trespass  was  held  to  be  committed.  Said 
the  court :  "  If  the  acts  of  the  defendants,  in  the  taking  of  the  slave, 
tended  to  a  breach  of  the  peace,  they  were  as  much  guilty  of  a 
forcible  trespass  as  if  an  actual  breach  of  the  peace  had  taken 
place." a  In  another  case  it  was  observed :  "  There  must  be  a 
demonstration  of  force,  as  with  weapons,  or  a  multitude  of  people, 
so  as  to  involve  a  breach  of  the  peace,  or  directly  tend  to  it,  and 
be  calculated  to  intimidate  or  put  in  fear."8 

§  494  [481].  The  owner  of  personal  property,  the  same  as  of 
real,4  has  the  right  to  maintain  his  possession  by  force.6 

1  Ante,  §  479 ;  The  State  v.  Fisher,  1        4  Vol.  I.  §  977 ;  ante,  f  476. 

Dev.  504.  *  Vol.  I.  f  977  ;  Commonwealth  v.  Ken- 

2  The  State  v.  Annfield,    5  lie.  207,    nard,  8  Pick.  133.    And  see  Farru  v.  The 
opinion  by  Daniel,  J.  State,  8  Ohio  8tate,  159.    On  this  general 

*  Pearson,  J.,  in  The  State  v.  Bay,  10    subject,  see  post,  {  624  et  seq. 
Ire.  39. 


FORESTALLING.    Se$  Vol.  I.  *  961-968. 
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CHAPTER     XXXI. 


FORGERY  OF  WRITINGS,  AND  KINDRED  OFFENCES.1 

Sect.  496, 496.    Introduction. 

497-583.    The  Writing  ;  subdivided  thus  : 

497.  Introduction. 

498.  The  Writing  ae  addressed  to  the  Eye. 
499-688.    The  Writing  as  being  of  Legal  Efficacy. 

600-616.    At  Common  Law. 

617-628.    Under  old  English  Statutes. 

624-688.    Under  other  Legislative  Enactments. 
684-664.    The  Act  of  Forgery. 
666-669.    The  Intent 

660,661.    The  Progress  toward  effecting  the  Fraud. 
662-666.    Offences  depending  on  and  growing  out  of  Forgery. 
667-669.    Concluding  Points. 


• 


§  495  [432] .  Forgery  is  the  false  making  or  materially  alter- 
ing, with  intent  to  defraud,  of  any  writing,  which,  if  genuine, 
might  apparently  be  of  legal  efficacy,  or  the  foundation  of  a  legal 
liability.3  This  is  the  definition  which,  in  the  previous  volume, 
was  for  the  sake  of  clearness  given  in  a  form  thus  extended  ;  and 
it  may  be  reduced  to  the  following  briefer  expression  :  Forgery  is 
the  fraudulent  making8  of  a  false  writing,  which,  if  genuine, 
would  be  apparently  of  some  legal  efficacy.4 

1  For  matter  under  this  title,  see  Vol.  L  Mr.  Justice  BuUer.   "  The  making  a  false 

t  321,  426,  598,  602,  618,  665,  672,  721,  instrument  with  intent  to  deceived  Rex  v. 

722,  note,  744,  745,  823,  930,  1008,  1018,  Coogan,  2  East  P.  C.  853. 

1019.     See  this  volume,  tit.  Counterfeiting  Mr.  Baron  Eyre.     "A  false  signature 

and  the  like  as  to  Coin.  made  with  intent  to  deceive."  Rex  J.Taylor, 

*  Vol.  I.  §  1008.  2  East  P.  C.  853.    "  The  false  making  an 

*  Any  such  altering  of  an  instrument  instrument  which  purports  on  the  face  of  it 
as  amounts  to  forgery  is,  in  law,  a  forgoing  to  be  good  and  valid  for  the  purposes  for 
of  the  instrument  altered.  As  to  which,  which  it  was  created,  with  a  design  to  de- 
see  Commonwealth  v.  Woods,  10  Gray,  fraud  any  person  or  persons."  Rex  v. 
477  ;  post,  l  535.  Jones,  1  Leach,  4th  ed.  366,  867. 

4  The  books  abound  in  definitions  of  Mr.  Justice  Grose.  "  The  false  making  a 
forgery.  The  English  commissioners  pro-  note  or  other  instrument  with  intent  to  de- 
posed a  very  good  one ;  namely,  "  Forgery  fraud."  Bex  v.  Parkes,  2  Leach,  4th  ed. 
consists  in  the  false  and  fraudulent  making  775,  785. 

of  an  instrument  with  intent  to  prejudice  Sir  E.  H.  East.    "Forgery,  at  common 

any  public  or  private  right."    5th  Rep.  law,  denotes  a  false  making  (which  in- 

Crim.  Law  Com.  ▲.  d.  1840,  p.  69.    And  eludes  every  alteration  or  addition  to  a  true 

they  cite  the  following  definitions,  by  Eng-  instrument),  a  making,  malo  ammo,  of  any 

lish  authors  and  judges  :  written  instrument  for  the  purpose  of  fraud 

Mr.  Justice  BlacJcstone.     "  The  fraudu-  and  deceit."    2  East  P.  C.  852.           ., 

lent  making  or  alteration  of  a  writing  to  Lord  Coke.    "  To  forge  is  metaphorically 

the  prejudice  of  another  man's  right."    4  taken  from  the  smith,  who  beateth  upon* 

BL  Com.  247.  his  anvil,  and  fbrgeth  what  fashion  or  shape 
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§  496  [433] .  The  subject,  therefore,  divides  itself  into  six  parts ; 
namely,  I.  The  Writing  of  which  Forgery  may  be  committed ; 
II.  The  Act  which  constitutes  the  Forgery ;  III.  The  Intent  with 
which  such  Act  must  be  done ;  IV.  The  Progress  which  must  be 
made  toward  Effecting  the  Fraud j  Y.  The  Offences  depending  on 
and  growing  out  of  Forgery ;  VI.  Concluding  Points. 

• 

I.  The  Writing. 

§  497  [434] .  The  writing  may  be  viewed  in  a  double  aspect,  as 
being  a  representation  addressed  to  the  eye,  and  as  being  an  in- 
strument of  legal  efficacy.  The  first  will  occupy  but  a  single 
section  :  then  we  shall  proceed  to  the  principal  matter  under  our 
present  sub-title ;  namely,  the  question  of  legal  efficacy. 

§  498  [435].  Looking  at  the  writing  as  a  representation  ad- 
dressed to  the  eye,  reason  teaches  us,  that,  whether  it  is  made 
with  the  pen,  with  a  brush,  with  printers'  type  and  ink,  with  any 
other  instrument,  or  by  any  other  device  whatever ;  whether  it  is 
in  characters  which  stand  for  words,  or  in  characters  which  stand 
for  ideas  ;  in  the  English  language,  or  in  any  other  language,  — 
is  quite  immaterial,  provided  the  representation  conveys  to  any 
mind  the  substance  of  what  the  larf  requires  to  constitute  the 
writing  whereof  forgery  may  be.  committed.  This  statement  of 
the  matter  is  in  broader  terms  than  are  found  in  the  books,  yet 
there  is  no  decision  contrary  to  what  is  thus  said ;  and,  beyond 
doubt,  the  tribunals  will  hold  the  law  as  thus  stated  whenever  the 
occasion  requires.  Mr.  Hammond  remarks :  "  The  question  upon 
this  branch  of  the  inquiry  remains,  whether  seals,  or  rather  their 
impressions,1  with  other  similar  subjects,  are  upon  a  similar  foot- 
ing with  writings  [here  employing  the  word  in  its  restricted 
sense]  ;  and  in  all  probability  it  will  be  found  that  they  are, 
though  no  positive  authority  has  sanctioned  this  notion.9'  *  But 
the  Massachusetts  court  decided,  many  years  ago,  that  printed 
votes  are  written  votes  within  the  meaning  of  the  constitution  of 


he  will ;  the  offence  is  called  crimen  falsi,  dictable ;  and, —  Was  not  the  Impression  of 

and  the  offender  faUarius,  and  the  Latin  the  seal  the  exact  thing  against  which  the 

word  to  forge  is  faUarc  or  fabricate.    And  law,  in  its  earlier  periods,  was  directed  ? 

this  is  properly  taken  when  the  act  is  done  And  see  the  observations  of  the  English 

in  the  name  of  another  person."    3  Inst,  commissioners  quoted  post,  §  502. 

169.  *  Hammond  on  Forgery,  pari.  ed.  7,  pL 

1  The  forgery  of  deeds  was  always  in-  18. 
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the  Commonwealth ; 1  and  recently,  that  the  counterfeiting  of  a 
mere  printed  railroad  ticket  is  forgery  at  the  common  law,  laying 
down  the  general  doctrine,  that  this,  offence  may  be  committed  as 
well  of  an  instrument  entirely  printed  or  engraved,  as  of  one 
written  partly  or  fully  with  the  pen.1  And  this  accords  with  the 
doctrine  proposed  by  the  English  commissioners.8  So  forgeries  in 
other  languages  than  the  English  have  frequently  been  made  mat- 
ter of  indictment 


The  Writing'  as  being  of  Legal  Efficacy. 

§  499  [436] .  But  the  writing  must  be  of  some  legal  efficacy, 
real  or  apparent,  since  otherwise  it  has  no  legal  tendency  to  de- 
fraud ; 4  and,  to  this  point  of  legal  efficacy,  and  to  the  classification 
of  writings,  we  shall  direct  our  inquiries  through  the  following 
sections  of  our  present  sub-title.  Let  us,  therefore,  consider  this 
matter  as  it  stands,  first,  at  the  common  law ;  secondly,  under 
English  statutes,  which  have  become  common  law  in  this  country ; 
thirdly,  under  other  legislative  enactments,  English  and  American* 

§  600  [487].  First.  At  the  common  law.  And  here  we  have  two 
divisions ;  namely,  1.  Of  writings  tending  to  defraud  individuals ; 
2.  Of  writings  tending  to  defraud  or  otherwise  prejudice  the  pub- 
lic. This,  as  the  reader  is  aware,  is  a  distinction  which  we  find 
in  many  titles  of  the  criminal  law,5 — a  clear  and  plain  one  on 

1  Henshaw  v.  Foster,  9  Pick.  812.  This  objection  to  contracts  required  by  the  stat* 
case  was  as  follows :  The  constitution  of  nte  of  frauds  to  be  in  writing,  that  they 
Massachusetts  provided,  that  "  every  mem-  were  printed."  p.  447.  In  a  case  before 
ber  of  the  house  of  representatives  shall  be  one  of  the  New  York  judges  (Sutherland) 
cbosen  by  written  votes."  The  plaintiff,  it  was  held,  that  forgery  may  be  committee* 
at  an  election  for  representatives,  tendered  of  an  instrument  wholly  printed  or  en- 
a  printed  vote ;  and  it  was  refused  bv  the  graved,  by  making  the  impressions  from 
defendants,  who  were  inspectors  or  the  an  engraved  plate ;  where  no  part,  either  of 
election,  on  the  ground,  that,  being  printed,  the  original  or  of  the  counterfeit,  is  per- 
is was  not,  within  the  meaning  of  the  con-  formed  with  a  pen.  This  was  a  case  under 
atitution,  "  written."  But  the  court  held  the  statute,  wh\ch  uses  the  words  "  instrn- 
that  it  was  written,  and  gave  the  plaintiff  ment  or  writing ; "  but  the  judge  appeared 
damages  against  the  defendants  for  its  re-  to  be  of  the  opinion,  that  the  result  would 
jection.  be  the  same  at  the  common  law.    People 

»  Commonwealth  t>.  Ray,  3  Gray,  441;  v.  Rhoner,  4  Parker,  166.  See  also  Reg.  v. 

Dewey,  J.,  observed :  "  The  cases  of  for-  Closs,  Dean.  &  B.  460,  7  Cox  C.  C.  494 ; 

gery  generally  are  cases  of  forged  hand-  Reg.  v.  Smith,  Dears.  &  B.  566,  8  Cox 

writing.    The  course  of  business,  and  the  C.  C.  32 ;  Wheeler  v.  Lynde,  1  Allen,  402. 
necessities  for  greater  facilities  for  despatch,        *  5th  Rep.  Eng.  Crixn.  Law,  ▲.  d.  1840, 

bare  introduced,  to  some  extent,  the  prac-  p.  70 ;  Act  of  Crimes  and  Punishments, 

tice  of  having  contracts  and  other  instru-  ▲.  d.  1844,  p.  205. 
ments  wholly  printed  or  engraved,  eyen  in-       *  Vol.  L  §  672  ;  ante,  §  278,  note, 
eluding  the  name  of  the  party  to  be  bound.        *  See  Vol.  L  §  532,  534,  540-543,  551 ; 

....  It  has  never  been  considered  any  ante,  f  206. 
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principle,  while  practically  the  two  interests,  public  and  private, 
are  often  found  blended.  And  so  many  false  writings  are  for- 
geries on  both  grounds,  as  tending  alike  to  the  prejudice  of  indi- 
viduals and  of  the  public. 

§  501  [438].  1.  Writings  the  forging'  whereof  tends  to  defraud 
individuals.  In  respect  of  private  writings,  it  is  immaterial  by 
what  name  they  go,  and  whether  they  are  under  seal  or  not,  pro* 
vided  they  have  the  other  requisites.1  Thus  a  bond 2  or  other 
deed,8  a  bill  of  exchange  or  promissory  note,4  a  check,6  an  assign-  • 
ment  of  a  legal  claim  or  a  power  of  attorney  to  collect  it,  an 
indorsement  of  a  promissory  note,6  an  indorsement  of  a  payment,7 
a  receipt  or  acquittance,8  a  letter  of  credit,9  a  transfer  of  stock,10  an 
order  for  the  delivery  of  money  or  goods,11  an  acceptance  of  a  bill 
of  exchange 12  or  of  an  order  for  the  delivery  of  goods,18  an  affi- 
davit in  England  for  the  purpose  of  obtaining  money  due  to  an 
officer's  widow  from  the  treasurer  of  the  queen's  bounty,14  a  pri- 
vate act  of  parliament,15  a  copy  of  any  instrument  to  be  used  in 
evidence  in  the  place  of  a  real  or  supposed  original,16  a  testimonial 
of  character  as  a  school-master 17  or  otherwise,18  a  letter  of  recom- 
mendation to  the  appointment  of  a  police  constable,19  the  entries 
in  the  journal  *  or  the  other  books  of  a  mercantile  house,  an  entry 


1  2  East  P.  C.  852;  Pennsylvania  t>.  Mis-  •  Ames's  case,  2  Greenl.  365;  Rex  v. 

ner,  Addison,  44 ;    Rex  v.  Ward,  2  Ld.  Savage,  Style,  12.    And  see  Reg.  v.  Yar- 

Raym.  1461,  2  Stra.  747;  Commonwealth  rington,  1  Salk.  406. 

v.  Chandler,  Thacher  Crim.  Cas.  1S7.  10  Rex  v.  Gade,  2  Leach,  4th  ed.  732,  2 

9  The  State  v.  McGardiner,  1  Ire.  27  ;  East  P.  C.  874 ;  Reg.  v.  Hoatson,  2  Car. 

Commonwealth  v.  Linton,  2  Va.  Cas.  476 ;  &  K.  777  ;  Reg.  v,  Marcos,  2  Car.  &  K. 

Rejf.  v.  King,  7  Mod.  150.  356. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  263,  265,  "  Rex  v.  Ward,  2  East  P.  C.  861';  Peo- 
4  1, 10 ;  Hammond  on  Fore.  pari.  ed.  p.  13.  pie  v.  Fitch,  1  Wend.  198;  Harris  v.  Peo- 

*  Rex  v.  Birkett,  Ross.  £  Ry.  86 ;  Com-  pie,  9  Barb.  664 ;  The  State  v.  Holly,  2 
monwealth  v.  Ward,  2  Mass.  397 ;   Rex  v.  Bay,  262. 

Morton,  2  East  P.  C.  955 ;  Butler  v.  Com-  »  Reg.  v.  Rogers,  8  Car.  &  P.  629. 

monwealth,  12  S.  &  R.  237 ;  Hale's  case,  1S  Commonwealth  v.  Ayer,  &  Cash.  15a 

17  Howell  St.  Tr.  161.  "  Rex  v.  O' Brian,  7  Mod.  378. 

*  Crofts  v.  People,  2  Scam.  442 ;  Hend-  "  Morris's  case,  4  Howell  St.  Tr.  951. 
rick  v.  Commonwealth,  5  Leigh,  707.  w  Upfold  v.  Leit,  5  Esp.  100.    And  see 

6  Rex  *.  Lewis,  Foster,   116  ;    2  East  The  State  v.  Smith,  8  Terg.  150. 

P.  C.  957 ;  Powell  v.  Commonwealth,  11  17  Reg.  v.  Sharman,  Dears.  285 ;  24  Eng. 

Grat  822 ;  Poage  v.  The  State,  3  Ohio  L.  &Eq.  553,  23  Law  J.  k.  s.  M.  C.  51, 18 

State,  229.  Jur.  157. 

7  Pennsylvania  v,  Misner,  Addison,  44.  18  Post,  {  503»  559  l    &*£•  "•  Hodgson, 

8  Rex  v.  Ward,  2  Ld.  Raym.  1461,  2  Dears.  &  B.  3,  36  Eng.  L.  &  Eq.  626  ;  Keg. 
Stra.  747  ;  Snell  v.  The  State,  2  Humph,  v.  Wilson,  Dears.  &  B.  558, 8  Cox  C.  C.  25. 
347;  Commonwealth  v.  Ladd,  15  Mass.  w  Reg  v.  Moah,  Dears.  &  B.  550,  7  Cox 
526 ;  Rex  v.  Thomas,  2  Leach,  4th  ed.  877,  C.  C.  503. 

2  East  P.  C.  934 ;  People  v.  Hoag,  2  Par-  *°  Biles  v.  Commonwealth,  8  Casey,  529. 
ker,  86. 
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in  a  banker's  pass-book,1  the  book  itself,3  and  many  other  such 
things —  are  instruments  of  which  forgery  can  be  committed. 

§  502  [439].  "  The  offence/'  observe  the  English  commission- 
ers, "  extends  to  every  writing  used  for  the  purpose  of  authenti- 
cation ;  as  in  the  case  of  a  will,  by  which  a  testator  signifies  his 
intentions  as  to  the  disposition  of  his  property,  or  of  a  certificate 
by  which  an  officer  or  other  authorized  person,  assures  others  of 
the  truth  of  any  fact,  or  of  a  warrant  by  which  a  magistrate 
signifies  his  authority  to  arrest  an  offender.8  The  crime  is  not 
confined  to  the  falsification  of  mere  writings ;  it  plainly  extends 
to  seals,  stamps,  and  all  other  visible  marks  of  distinction  by 
which  the  truth  of  any  fact  is  authenticated,  or  the  quality  or 
genuineness  of  any  article  is  warranted ;  and,  consequently,  where 
a  party  may  be  deceived  and  defrauded  from  having  been,  by  false 
signs,  induced  to  give  credit  where  none  was  due."  4 

§  503  [440].  The  principal  point  for  consideration  is,  that  the 
instrument  must  either  appear  on  its  face  to  be,  or  be  in  fact,  one 
which,  if  true,  would  possess  some  legal  validity ;  or,  in  other 
words,  must  be  legally  capable  of  effecting  a  fraud.6  With  respect 
to  the  nature  of  this  legal  validity,  perhaps  the  English  judges 
went  to  the  verge,  and  at  the '  same  time  trod  on  no  doubtful 
ground,  when  in  a  late  case  they  held,  that  a  certificate  of  service, 
sobriety,  and  good  conduct  at  sea  —  the  object  of  such  certificate 
being  to  enable  the  corporation  of  the  Trinity  House  to  examine 
the  person  voluntarily  applying,  and  give  him,  if  found  worthy,  a 
certificate  of  nautical  skill,  and  fitness  to  act  as  master  mariner  — 
was  a  subject  of  forgery  at  the  common  law.6  The  Alabama 
court  held,  under  the  statute  of  1836,  that  a  writing  wherein  a 
note,  which  it  mentioned,  was  stated  to  be  good,  was  not  within 
the  act,  inasmuch  as  it  merely  expressed  a  matter  of  opinion ;  but 
how  this  would  be  at  the  common  law  the  case  does  not  decide.7 

1  Reg.  v.  Smith,  1  Leigh  &  C.  168.  fraudulently  to  obtain  a  situation   as   a 

*  Reg.  v.  Moody,  1  Leigh  &  C.  173.  police  constable,  is  a  forgery  at  the  cora- 

*  Some  of  these  are,  in  this  volume,  mon  law.  Reg.  v.  Moah,  Dears.  &  B.  650, 
treated  as  forgeries  injurious  to  the  public.  7  Cox.  C.  C.  503.    See  ante,  f  501. 

See  post,  $515.  i  The  State  v.  Givens,  5  Ala.  747.   This 

*  5th  Rep.  Eng.  Crim.  Law  Com.  ▲.  d.  statute  provides,  "  that,  if  any  person,  &c., 
1840,  p.  65.    See  ante,  498.  shall  falsely,  &c.,  forge,  &c,  any  letters  pa- 

6  Vol.  I.  i  1008,  where  the  cases  are  tent,  gift, grant,  covenant,  bond,  writing  ob- 

cited.  ligatory,  note  of  any  bank  of  the  United 

*  Reg.  v.  Toshack,  Temp.  &  M.  207,  States,  or  of  any  bank  established  bylaw  in 
1  Den.  C.  C.  492.  So  it  was  held,  one  any  one  of  the  said  States,  or  branch  of  any 
judge  doubting,  that  the  false  making  of  territory  of  the  United  States,  or  any  bill  or 
a   letter  of  recommendation,  with   intent  order,  or  acceptance  of  such  bill  or  order,  cot- 
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Where  the  writing  would,  if  genuine,  have  subjected  the  persou 
purporting  to  have  signed  it  "  to  liability  either  in  the  form  of  aa 
action  of  assumpsit,  as  a  letter  of  credit  to  the  amount  of  five 
hundred  dollars;  or  to  an  action  on  the  case  in  the  nature  of 
deceit,  as  a  false  representation  made  with  intent  to  defraud,"  — 
the  tribunal  in  Maine  held  it  to  be  sufficient.  "  The  forgery  of 
any  writing  by  which  a  person  might  be  prejudiced  was  punish- 
able as  forgery  at  common  law." l 

§  504  [440  a] .  There  is  a  late  English  case  which  aptly  illus- 
trates this  matter  of  legal  validity.  A  man  by  the  name  of  Borwick 
was  in  the  habit  of  putting  up  for  the  market,  enclosed  in  printed 
wrappers,  two  kinds  of  powders,  called  respectively  "Borwick's 
Baking  Powders "  and  u  Borwick's  Egg  Powders."  Another 
man  printed  wrappers  of  his  own,  imitating  these,  and  put  up  in 
them  his  own  powders,  which  thus  he  was  enabled  to  sell  as 
Borwick's.  He  was  indicted,  and  the  offence  was  laid  in  the 
indictment  as  forgery.  But  the  judges  considered,  that,  though 
he  was  probably  liable  to  the  criminal  law  in  another  form  of 
charge,  what  he  did  constituted  not  this  offence.2  And  plainly — 
not  adverting  now  to  the  words  employed  by  the  learned  judges  — 
the  genuine  label  put  by  Borwick  on  his  powders  could  not  be 
deemed  a  writing  of  legal  validity.  Useful  to  him  undoubtedly 
it  was,  in  the  same  way  in  which  an  advertisement  in  a  newspaper 
would  be  useful,  but  it  had  no  other  effect  whatever.  And  at 
what  point,  travelling  from  the  doctrine  of  this  case  toward  the 
region  of  what  is  indictable  as  forgery,  we  pass  out  of  the  uncer- 
tain shadows  of  legal  invalidity,  is  a  matter  hard  to  state  in  the 
form  of  a  general  proposition. 

§  505  [441].  Concerning  this  matter  of  the  invalidity  of  the 
writing,  supposing  it  were  genuine,  there  are  three  things  to  be 
considered.  It  may  be  on  its  face  invalid ;  it  may,  the  question 
of  validity  being  on  its  face  uncertain,  be  found  on  looking  into 

ton  receipt,  receipt  for  the  payment  of  money  as  statutes,  better  than  more  comprehen- 

or  other  articles  of  value,  promissory  note,  sive  ones. 

bill  of  exchange  or  acceptances  thereof,        l  Ames's  case,  2  Oreenl.  365.    See,  on 

will,  indenture  or  deed,  or  any  instrument  these  points,  Foulkes  v.  Commonwealth, 

of  writing  whatever,  to  secure  the  payment  2  Rob.  Va.  836,  in  which  the  court  was 

or  delivery  of  money,  or  other  article  of  divided.    And  see  Jackson  v.  Weisiger,  2 

value,  or  in  discharge  of  any  debt  or  de»  B.  Monr.  214 ;  People  v.  Harrison,  8  Barb, 

mand,  with  intention  to  defraud  any  person  560. 

or  persons,"  &c.  &c.  — an  illustration  of       *  Reg.  v.  Smith,  Dears.  &  B.  566,  S  Cor 

the  evil  of  employing  a  needless  array  of  C.  C.  32.    See  also  Reg.  v.  Cloas,  Dears, 

words  to  express  an  idea.    Specific  terms  &  B.  460,  7  Cox  C.  C  494. 
are  not  always,  even  in  legal  writings,  snch 
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* 

extrinsic  circumstances  to  be  invalid ;  or  it  may,  those  circum- 
stances being  consulted,  be  found  to  be  valid.  Let  us  examine 
the  question  as  regards  these  three  matters  severally. 

§  506  [442].  Writing's  invalid  on  their  face.  When  the  writing 
is  invalid  on  its  face,  it  cannot  be  the  subject  of  forgery ;  because 
it  has  no  legal  tendency  to  effect  a  fraud.  But  here  we  must  call 
to  mind  the  distinction 1  which  has  been  many  times  adverted  to 
in  these  volumes,  that  every  man  is  presumed  to  know  the  law, 
yet  not  to  know  the  facts.  Whether,  for  instance,  a  bond  or  other 
instrument  is  of  a  form  to  be  valid,  is  a  question  of  law  ;  if,  there- 
fore, a  statute  authorizes  an  instrument  not  known  to  the  common 
law,  and  so  prescribes  its  form  as  to  render  any  other  form  null, 
forgery  cannot  be  committed  by  making  a  false  statutory  one  in 
a  form  not  provided  for  by  the  statute,2  even  though  it  is  so 
like  the  genuine  as  to  be  liable  to  deceive  most  persons.8  It  is 
not  indictable,  for  example,  to  forge  a  will  attested  by  a  less 
number  of  witnesses  than  the  law  requires.4  And  if  there  be  any 
writing  expressly  made  void  ;  as,  for  instance,  a  bank-note  which 
a  statute  not  only  proliiblts  but  declares  void ; 6  the  forging  of  its 
similitude  is  no  offence,  at  least  it  is  not  forgery. 

§  507  [443] .  Yet  here  we  should  be  on  our  guard.  Merely  to 
prohibit  the  circulation  of  a  particular  denomination  of  bank-note 
does  not  render  the  note  null;  and,  where  there  is  such  mere 
prohibition,  the  forgery  of  the  prohibited  paper  is  criminal.6  Of 
course,  the  offence  is  committed  by  counterfeiting  the  bills  of  a 
bank  whose  charter  is  expired.7  There  are  various  directory  pro- 
visions of  statute  law  concerning  the  forms  of  instruments,  the 
non-compliance  with  which  directions  will  not  leave  an  instrument 
of  no  validity ;  and,  in  such  a  case,  though  the  instrument  is  not 
in  the  exact  form  prescribed,  it  may  be  the  subject  of  forgery.8 

1  Vol.  1. {  374  et  seq.  *  Batter  v.  Commonwealth,  12  S.  &  R. 

*  People  v.  Harrison,  S  Barb.  560 ;  The  237 ;  The  State  v.  Van  Hart,  2  Harrison, 
State  v.  Jones,  1  Bay,  207 ;  The  State  v.  327,  the  statute  however  providing,  that 
Gntridge,  1  Bay,  285 ;  Rex  v.  Rnshworth,  the  validity  of  the  prohibited  bills  should 
Ross.  ft  Ry.  317,  1  Stark.  396;  Rex  v.  not  be  affected  bv  the  prohibitory  clause; 
Burke,  Russ.  ft  Ry.  496.  And  see  Reg.  Van  Home  v.  'the  State,  5  Ark.  349. 
v.  Barber,  1  Car.  ft  K.  434 ;  Common-  Rex  v.  Humphrey,  1  Root,  53,  seems  the 
wealth  u.  Linton,  2  Va.  Cas.  476 ;  Crofts  other  way.  And  see  Twitchell  v.  Comraon- 
v.  People,  2  Scam.  442.  wealth,  9  Barr,  211 ;  Rex  v.  Burke,  Russ. 

*  The  State  v.  Gntridge,  \  Bay,  285.  &  Ry.  496 ;  Hendrick  v.  Commonwealth, 
4  Rex  i\  Wall,  2  East  P.  C.  953 ;  The    5  Leigh,  707 ;  Rex  v.  Chisholm,  Russ.  ft 

State  v.  Smith,  8  Yerg.  150.  Ry.  297. 

*  Rex  v.  Moffatt,  1  Leach,  4th  ed.  431,  7  Buckland  v.  Commonwealth,  8  Leigh, 
2  East  P.  C.  954.  And  see  Rex  v.  Cata-  732;  White  v.  Commonwealth,  4  Binn.  418. 
podi,  Russ.  ft  Ry.  65 ;  People  v.  Wilson,  8  Vol.  I.  f  283 ;  Rex  v.  Randall,  Russ. 
6  Johns.  320.  ft  Ry.  1 95 ;  Rex  v.  Lyon,  Russ.  ft  Ry.  255 ; 

vol.  ii.  24  [277] 


§  510  SPECIFIC  OFFENCES.  [BOOK  X. 

Moreover,  the  English  courts,  considering  the  stamp-acts  to  be 
mere  revenue  laws,  hold  the  forging  of  promissory  notes  on  un- 
stamped paper  to  be  indictable.1 

§  508  [444].  But  as  men  are  not  legally  presumed  to  know 
facts,  a  false  instrument  which  is  good  on  its  face  may  be  legally 
capable  of  effecting  a  fraud,  though  inquiry  into  extrinsic  circum- 
stances of  fact  should  show  it  to  be  invalid  even  if  it  were  genuine : 
therefore  the  forging  of  such  an  invalid  instrument  is  a  crime.1 
Thus,  if  an  order  of  a  board  of  guardians  of  a  poor-law  union 
must  be  signed,  to  be  binding,  by  its  chairman,  still  a  prisoner 
charged  with  forging  such  an  order  cannot  defend  himself  by 
showing  that  the  person  purporting,  on  the  face  of  it,  to  sign  as 
chairman,  was  not  such.8  So  a  defendant  was  rightly  convicted 
for  counterfeiting  a  protection,  though  in  the  name  of  one  who, 
not  being  a  parliament  man,  could  not  grant  it.4  And  though  a 
promissory  note  or  bill  of  exchange,  after  being  paid,  is  functus 
officio  and  no  note  or  bill,  yet,  if  this  does  not  appear  on  its  face, 
a  forgery  may  be  committed  by  altering  it.6 

§  509  [445] .  There,  is  a  New  York  case  which  might  seem,  to 
the  casual  reader,  to  be  contrary  to  the  doctrine  last  stated ;  but 
an  examination  of  it  shows  otherwise.  The  defendant  made  his 
order  on  a  third  person  for  a  cow.  The  drawee  took  the  order  to 
the  third  person,  who,  without  writing  any  acceptance  upon  it, 
delivered  the  cow,  and  received  the  order.  Subsequently,  on 
a  settlement,  this  defendant  took  back  his  order  from  the  third 
person  ;  and  afterward,  to  aid  himself  in  a  fraud,  altered  its  date, 
and  undertook  to  use  it  in  a  court  of  justioe.  This  was  held 
not  to  be  a  forgery ;  for  the  alteration  was  at  most  only  drawing  a 
new  order,  since  it  bore  no  name  but  the  defendant's.6 

§  510  [446].  The  doctrine  of  the  section  before  the  last  is  fur- 
Bex  v.  Richards,  Robs.  &  Ry.  193 ;  Rex  v.  the  former  case,  the  party  who  make* 
Mcintosh,  2  East  P.  0.  942,  956,  2  Leach,  the  instrument  cannot,  in  general,  be  con- 
4th  ed.  883  ;  Reg.  v.  McConnell,  1  Car.  &  victed  of  forgery,  but  in  the  latter  he  may." 
K.  371,  2  Moody,  298.  People  v.  Galloway,  17  Wend.  540,  542. 

1  Rex  v.  Morton,  2  East  P.  C.  955,  1  •  Reg.  v.  Pike,  2  Moody,  70,  3  Jar.  27. 
Leach,  4th  ed.  258,  note;  Rex  v.  Hawkes-  *  Rex  v.  Deakins,  1  Sid.  142. 
wood,  2  T.  R.  606,  note,  2  East  P.  C.  955,  *  Rex  v.  Teague,  Ross.  &  Ry.  33, 2  East 
1  Leach,  4th  ed.  257  ;  Rex  v.  Reculist,  2  P.  C.  979.  I  think  I  am  justified  in  citing 
Leach,  4th  ed.  703,  2  East  P.  C.  956;  Reg.  this  case  to  the  very  obvious  point  men- 
v.  Pike,  2  Moody,  70 ;  Rex  v.  Teague,  tioned  in  the  text ;  though  it  seems,  from 
Russ.  &  Ry.  33,  2  East  P.  C.  979.  the  report,  to  have  turned  on  those  consider- 

1  "There  is  a  distinction  between  the    ations  of  the  stamp  laws  stated  ante,  f  507. 
case  of  an  instrument  apparently  void,  and        6  People  v.  Pitch,  1  Wend.  198.    And 
one  where  the  invalidity  is  to  be  made  out    see  The  State  v.  Greenlee,  1  Dev.  523 ; 
by  the  proof  of  some  extrinsic  fact.    In    post,  $  545. 
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ther  illustrated  in  the  proposition,  that  the  forgery  of  a  mere 
fictitious  name  is  indictasje  ;  *  it  being  a  question  of  fact,  not  of 
law,  whether  a  particular  person  exists  or  not.  But  here  we  come 
upon  another  distinction.  The  indictment  usually  sets  out  an 
intent  to  defraud  a  particular  person,  and  this  intent  must  always 
be  proved  as  laid.2  And  if,  for  any  reason,  the  person  could  not, 
as  the  case  appears  in  proof,  be  defrauded  by  the  writing,  the 
defendant  is  to  be  acquitted.8  Now  it  is  very  common  in  practice 
for  the  indictment  to  allege,  that  the  intent  was  to  defraud  the 
person  or  corporation  whose  name  was  forged  ;  *  but  this  is  not 
necessary,  for  an  allegation  of  a  forgery,  for  instance,  of  the  bill  of 
an  incorporated  bank,  with  the  intent  to  defraud  an  individual,  is 
sufficient.6  Yet  if  the  allegation  is  of  an  intent  to  defraud  the 
corporation,  and  no  such  corporation  exists;  or  an  individual, 
and  no  such  individual  exists;  the  defendant  cannot  be  con- 
victed on  the  particular  indictment,  though  he  could  have 
been  on  one  differently  drawn.6  That  a  non-existing  corporation 
must  generally  be  regarded,  for  the  purpose  of  this  distinction  and 
of  the  general  doctrine  of  this  section,  the  same  as  a  non-existing 
individual,  is  evident ;  because,  whether  the  legislative  act  of  in- 
corporation be  regarded  as  a  public  or  private  one,7  the  organ- 
ization and  existence  of  the  persons  made  a  body  corporate  under 
it,  is  as  much  a  question  of  fact  as  the  birth  of  an  individual  per- 
son. Perhaps  a  different  consideration  may  apply  to  corporations 
of  the  nature  of  counties  and  towns. 

§  511  [447] .  Therefore  the  general  doctrine  is,  that  the  inva- 
lidity of  an  instrument  must  appear  on  its  face,  if  the  defendant 
would  avail  himself  of  this  defect  on  a  charge  of  forgery.8    In 

1  Vol.  I.  {  1008,  where  the  authorities  Hooper  v.  The  State,  8  Humph.  93  ;  Hess 
are  cited.  And  see  The  State  v.  Hayden,  v.  The  State,  5  Ohio,  5 ;  People  v.  Rynd-' 
15  N.  H.  355;  Sasser  v.  The  State,  13  ers,  12  Wend.  425;  West  v.  The  State, 
Ohio,  453.  So  obtaining  goods  by  means  2  Zab.  212.  And  see  Reg.  v.  Hoatson, 
of  sncha  forgery  is  also  a  cheat  at  the  com-  2  Car.  &  K.  777 ;  Reg.  v.  Carter,  1  Den. 
mon  law.    Commonwealth  v.  Speer,  2  Va.  C.  C.  65. 

Cas.  65  ;  The  State  v.  Patillo,  4  Hawks,  6  The  State  v.  Givens,  5  Ala.  747  ;  Peo- 

348 ;  ante,  {  147.  pie  v.  Peabody,  25  Wend.  472  ;  People  v. 

2  1  Stark.  Crim.  PI.  2ded.  112, 180,  Am.  Davis,  21  Wend.  309 ;  De  Bow  v.  People, 
ed.  122, 200;  3  Chit.  Crim.  Law,  1042 ;  The  1  Denio,  9 ;  Commonwealth  v.  Carey,  2 
State  v.  Odel,  3  Brev.  552;  West  v.  The  Pick.  47.  See  The  State  v.  Donrden,  2  Dev. 
State,  2  Zab.  212.    Bee  post,  f  556,  557.  443 ;   Commonwealth  v.  Morse,  2  Mass. 

8  Reg.  v.  Marcos,  2  Car.  &  K.  356.    In  128. 

Reg.  t>.  Tvlney,  I  Den.  C.  C.  319, 18  Law  T  See  Portsmouth  Livery  Company  v. 

J.  h.  6.  ft.  C.  36,  the  judges  would  seem  Watson,  10  Mass.  91. 

to  have  been  divided  on  this  question.  8  Rex  v.  Mcintosh,  2  East  P.  C.  942,  2 

*  See  Brown  r.  Commonwealth,  2  Leigh,  Leach,  4th  ed.  883 ;  The  State  v.  Pierce, 

769.  8  Iowa,  231.    And  see  Rex  v.  Fawcett,  2 

'  Commonwealth  v.  Carey,  2  Pick.  47  ;  '  East  P.  C.  862 ;  Rex  v.  Catapodi,  Rugs.  & 

United  States  v.  Shellmire,  Bald.  370.  See  Ry.  65 ;  Rex  v.  Gade,  2  Leach,  4th     d 
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still  other  words,  the  forged  instrument,  to  be  matter  of  indict- 
ment, must  appear  on  its  face  to  be  goofr  and  valid  for  the  purpose 
for  which  it  was  created.1  It  must  be,  in  another  aspect,  such  that, 
if  it  were  genuine,  it  would  be  evidence  of  the  fact  it  sets  out;  in 
illustration  of  which  last  point  the  Tennessee  court  held  it  no  forg- 
ery in  law  to  give  to  a  slave,  with  the  intent  of  helping  him  to 
freedom,  a  false  paper  purporting  to  be  a  certificate  of  another,  that 
ho  was  born  free.2 

„  §  512  [448].  Uncertain  on  its  face  whether  valid,  inquiry  find- 
ing it  to  be  invalid — finding  it  to  be  valid.  But  here  we  come  to 
another  distinction  already  adverted  to.  Suppose  the  writing  is  so 
incomplete  in  form  as  to  leave  an  apparent  uncertainty,  in  law, 
whether  it  is  valid  or  not  In  this  case,  a  simple  charge  of  forging 
it  fraudulently,  &c,  does  not  show  an  offence ;  but  the  indictment 
must  set  out  such  extrinsic  matters  as  will  enable  the  court  to  see, 
that,  if  it  were  genuine,  it  would  be  valid.  When  such  extrinsic 
matters  *re  set  out,  and  also  proved  at  the  trial,  the  defendant 
may  be  convicted ;  while,  without  these,  he  must  be  discharged.8 
§  513  [449] .  Whether  a  particular  writing  is  sufficient  on  its 
face  may  be  a  question  of  difficulty.  The  New  York  court  held, 
that  a  naked  promise  to  pay  a  sum  of  money,  in  labor,  is  not  a 
writing  which  shows  a  legal  validity  without  this  extrinsic  aver- 
ment and  proof.4  The  same  was  held  in  Massachusetts  concerning 
a  forged  railroad  ticket,  in  these  words : 

"  New  York  Central  Railroad. 

Albany  to  Buffalo. 

Oood  this  day  only,  unless  indorsed  by  the  conductor. 

D.  L.  Fkemyre."6 

In  like  manner,  in  Tennessee,  the  instrument  alleged  to  be  forged 
was  as  follows :  u  Mr.  Bostick,  You  will  please  to  charge  Mr.  J.  S. 
Humphreys'  account  to  us  up  to  this  date.  Feb.  7, 1849.  Twy- 
man  &  Tannehill ; "  and  the  court  held  the  indictment  insufficient 
which  did  not  aver  —  what  must  therefore  have  been  also  proved 

732,  2  East  P.  C.  874 ;  Reg.   v.  Barber,  *  People  v.  Harrison,  8  Barb.  560;  Peo- 

1  Car.  &  K.  434 ;  Reg.  v.  Hoatson,  2  Car.  pie  v.  Shall,  9  Cow.  778 ;  Commonwealth 

&  K.  777  ;  Reg.  v.  Pike,  2  Moody,  70.  v.  Ray,  3  Gray,  441.    And  see  Butler  p. 

*  Rex  v.  Jones,  2  East  P.  C.  991 ;  Peo-  The  State,  22  Ala.  43. 

pie  v.  Harrison,  8  Barb.  560.  *  People  v.  Shall,  9  Cow.  778. 

2  The  State  o.  Smith,  8  Terg.  150.  And  6  Commonwealth  v.  Ray,  3  Gray,  441. 
see  Upfold  v.  Leit,  5  Esp.  100. 
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on  the  trial  —  that  Humphreys  was  indebted  to  Bostick.  "  It 
could  not  be  of  any  benefit  to  the  defendant,  or  prejudice  to  the 
other  parties,  unless  the  defendant  were  indebted  at  the  time  to 
Bostick ;  and  it  could  have  no  other  effect,  if  genuine,  but  to  dis- 
charge that  indebtedness."  *  On  the  other  hand,  a  receipt,  as  for 
money  paid,  was  held  not  to  be  such  an  instrument  that  an  in- 
debtedness from  the  person  to  whom  it  purports  to  be  given,  to 
the  apparent  maker  of  it,  need  be  shown ;  because,  if  in  fact  there 
were  no  such  indebtedness,  still  the  party  giving  it  "  would  be 
liable  to  an  action  for  the  money  acknowledged  to  have  been 
received."  2 

§  514  [450].  In  these  cases,  wherein  we  look  outside  of  the 
writing  to  determine  its  validity,  the  question  has  probably  not 
1>een  directly  adjudicated,  whether  the  doctrine  applies  that  the 
forgery  of  a  fictitious  name,  the  same  as  of  a  real  one,  is  indictable.8 
In  many,  perhaps  most,  instances  of  this  sort,  the  question  would 
not  practically  arise ;  because  the  necessary  extrinsic  facts  often 
depend,  for  their  very  existence,  on  the  existence  of  the  person  or 
corporation  whose  name  is  forged.  And  there  may  be  a  difficulty 
in  laying  down  a  general  rule  on  the  point,  in  advance  of  the 
decisions.  Still,  if  the  inquiry  into  the  extrinsic  facts  does  not 
lead  directly  to  the  fact  of  the  existence  or  non-existence  of  the 
person  or  corporation,  no  obvious  reason  appears  why  such  exist- 
ence becomes  essential,  in  this  class  of  cases  more  than  in  the 
other. 

§  515  [451].  2.  Writings  the  forging  whereof  is  prejudicial  to 
the  public.  Since  it  is  indictable  to  forge  a  writing  which  may 
injure  an  individual,  it  is,  a  fortiori,  so  to  forge  one  whereby  a 
prejudice  may  come  to  a  great  number  of  individuals,  or  to  the 
public.4  Indeed  this  is  the  kind  of  common-law  forgery  mostly 
considered  in  the  older  books.  Hawkins  mentions  as  examples, 
"  falsely  and  fraudulently  making  or  altering  any  matter  of  rec- 
ord,6 or  any  other  authentic  matter  of  a  public  nature;  as  a 
parish  register,"  6  or  "  a  privy  seal,7  or  a  license  from  the  barons 

1  The  State  v.  Humphreys,  10  Humph.  1  Roll.  Ab.  65, 76,  pi.  1,3;  Rex  v.  Manh, 

442.  3  Mod.  66. 

*  Snell  v.  The  State,  2  Humph.  847.  6  1  Hawk.  P.  C.  Curw.  Ed.  p.  262,  §  1. 

*  Ante,  4  510.  '"A  commission  under  the  privy  seal/' 

*  See  ante,  $  1*6>  206.  Hammond  on  Forgery,  pari.  ed.  p.  13.  Re- 

*  "It  is  forgery  to  fabricate  a  judgment  fers  to  Baal  v.  Baggerfey,  Cro.  Car.  326, 
or  other  record.      Hammond  on  Forgery,  1  Boll.  Ab.  68. 

pari  ed.  p.  12.    Refers  to  Garbutt  v.  Bell, 
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of  Exchequer  to  compound  a  debt,  or  a  certificate  of  holy  orders, 
or  a  protection  from  a  parliament  man."  *  The  same  may  be  said 
of  the  entry  of  a  marriage  in  a  register;  a  which,  indeed,  is  sub- 
stantially one  of  Hawkins's  illustrations.  Therefore  the  counter- 
feiting or  altering  of  any  judicial  process  is  forgery ; 8  as,  for 
instance,  a  writ.4  So  forgery  may  be  committed  by  writing  falsely 
a  pretended  order,  as  from  a  magistrate  to  a  jailer,  to  discharge  a 
prisoner  because  of  bail  having  been  given.5 

§  516  [452].  Probably  the  leading  doctrines  of  the  sections  in 
which  were  discussed  forgeries  prejudicial  to  individuals  are 
applicable  also  to  these  forgeries.  But  a  difference  will  be  seen, 
by  and  by,  in  the  matter  of  the  intent.6 

§  517  [453].  Secondly.  Under  English  statutes  as  common  law 
in  the  United  States.  The  first  inquiry  here  is,  whether  there  are 
any  old  acts  of  parliament  which  are  common  law  with  us.  The 
principal  ancient  ones,  and  many  modern,  are  collected  by  Haw- 
kins ;  <  but  an  examination  of  them  will  show,  that  probably  none 
which  he  mentions  could  ever  have  had  any  practical  force  here, 
unless  Stat.  5  Eliz.  c.  14  (a.  d.  1562)  be  excepted.  Concerning 
this  one  Kilty  says,  there  were  formerly  indictments  under  it  in 
Maryland ;  though,  at  the  time  he  wrote,  it  was  superseded  by  a 
statute  of  the  State.8 

§  518  [454].  It  enacts,— Stat.  5  Eliz.  c.  14,  — "That  (§  2) 
if  any  person  or  persons  whatsoever,  upon  his  or  their  own  head 
and  imagination,  or  by  false  conspiracy  and  fraud  with  others, 
shall  wittingly,  subtilly,  and  falsely  forge  or  make,  or  subtilly 
cause  or  wittingly  assent  to  be  forged  or  made,  any  false  deed, 
charter,  or  writing  sealed,  court  roll,  or  the  will  of  any  person  or 
persons  in  writing,  to  the   intent  that  the  state  of  freehold  or 

1  1  Hawk.  P.  C.  Curw.  Ed.  p.  265,  §  8, 9.  was  short.    This  argument,  however,  rests 

And  see  Britton,  P.  C,  by  Kel.  33.  upon  mere  conjecture ;  for  the  act  charged 

1  Hammond  on  Forgery,  pari.  ed.  p.  15;  had  no  tendency  to  produce  any  Buch  re- 
Rex  v.  Dudley,  2  Sid.  71.  suit."    People  v.  Cady,  6  Hill,  N.  Y.  490. 

8  2  East  P\  C.  868;    Rex  v.  Collier,  5        *  Wiltshire  v.  ,  Yelv.  146;  Sale 

Car.  &  P.  160;  Commonwealth  v.  My  call,  v.  Marsh.  Cro.  Eliz.  178. 

2  Mass.  136.    In  a  New  York  case,  it  was  *  Rex  v.  Harris,  1  Moody,  393,  6  Car.  & 

held  not  to  be  forgery  in  an  attorney  to  al-  P.  129;  Rex  r.  Fawcett,  2  East  P.  C.  862. 

ter  the  figures  indicating  the  day  appointed  See  Rex  v.  Fronde,  Russ.  &  Ry.  389, 1  Brod. 

for  executing  a  writ  of  inquiry,  served  upon  &  B.  300,  3  J.  B.  Moore,  645. 

him    in  a  replevin    suit ;    his    object,  as  *  Post,  i  555. 

charged  in  the  indictment,  being  to  defraud  7  1   Hawk.  P.   C.   Curw.  Ed.  p.  266 

by  making  the  notice  appear  to  be  irregu-  et  seq. 

lar.    "  It  was  urged/'  said  Kelson,  C.  J.,  *  Kilty  Report  of  Statutes,   167.    The 

"  that  the  fraudulent  intent  consisted  in  a  Pennsylvania  judges  do  not  mention  this 

design  to  have  the  inquest  set  aside  for  ir-  statute  as  in  force  in  that  State.    Report  of 

regularity,  on  the  ground  that  the  notice  Judges,  3  Binn.  595. 
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inheritance  of  any  person  or  persons  of,  in,  or  to  any  lands,  tene- 
ments, or  hereditaments,  freehold  or  copyhold,  or  the  right,  title, 
or  interest  of  any  person  or  persons  of,  in,  or  to  the  same,  or  any 
of  them,  shall  or  may  be  molested,  troubled,  defeated,  recovered, 
or  charged ;  or  shall  pronounce,  publish,  or  show  forth  in  evidence 
any  such  false  and  forged  deed,  &c,  as  true,  knowing  the  same  to 
be  false  and  forged,  as  is  aforesaid,  to  the  intent  above  remem- 
bered ;  and  shall  be  thereof  convicted,  either  upon  action  or 
actions  of  forger  of  false  deeds,  to  be  founded  upon  this  statute, 
at  the  suit  of  the  party  grieved,  or  otherwise  according  to  the 
order  and  due  course  of  the  laws  of  this  realm,  or  upon  bill  or 
information  to  be  exhibited  into  the  court  of  the  star-chamber, 
according  to  the  order  and  use  of  that  court ;  shall  pay  unto  the 
party  grieved  his  double  costs  and  damages,  Ac.,  and  also  shall 
be  set  upon  the  pillory  in  some  open  market  town,  or  other  open 
place,  and  there  to  have  both  his  ears  cut  off,  and  also  his  nostrils 
to  be  slit  and  cut,  and  seared  with  a  hot  iron,  so  as  they  may 
remain  for  a  perpetual  note  or  mark  of  his  falsehood,  and  shall 
forfeit  to  the  queen,  &c,  the  whole  issues  and  profits  of  his  lands 
and  tenements  during  his  life,  and  also  shall  suffer  and  have  per- 
petual imprisonment,"  Ac. 

§  519  [455].  By  §  3  it  is  enacted,  that,  if,  in  like  manner,  any 
one  shall  forge,  or  assent  to  the  forgery  of, "  any  false  charter, 
deed,  or  writing,  to  the  intent  that  any  person  or  persons  shall  or 
may  have  or  claim  any  estate  or  interest  for  term  of  years  of,  in, 
or  to  any  manors,  lands,  <fec,  or  any  annuity  in  fee-simple,  fee- 
tail,  or  for  term  of  life,  lives,  or  years ;  or  shall,  as  is  aforesaid, 
forge,  &c,  any  obligation,  or  bill  obligatory,1  or  any  acquittance, 
release,2  or  other  discharge  of  any  debt,  account,  action,  suit,  de- 
mand, or  other  thing  personal ; 3  or  shall  pronounce,  publish,  or 
give  in  evidence  *  any  such,  <fec,  as  true,  knowing  the  same  to  be 
false  and  forged,5  and  shall  be  thereof  convicted,  <fcc,  he  shall  pay 
unto  the  party  grieved  his  double  costs  and  damages,6  and  shall  be 
also  set  upon  the  pillory  in  some  open  market  town,  or  other  open 

1  Post,  {  528.  knows  it.  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  300, 

1  Vol.  I.  {  354,  855.  f  23. 

*  The  forgery  of  a  deed  containing  a  *  Lord  Coke  tells  as,  it  has  been  ad- 
gift  of  mere  personal  chattels  is  not  within  judged,  that,  if  there  is  a  bond  with  penalty, 
any  of  these  words.  1  Hawk.  P.  C.  Cnrw.  the  double  damages  are  double  the  penalty ; 
Ed.  p.  300,  §21.  "for  the  penalty  should  be  recovered  Dy 

*  Vol.  I.  {  323.  law  if  the  forged  release  had  not  been/' 

*  He  who  is  truly  informed  by  another,  3  Inst.  172,  —  a  reason  which  shows  the 

proposition  not  to  be  universally  true. 
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place,  and  there  to  have  one  of  his  ears  cut  off,  and  shall  also  have 
and  suffer  imprisonment  by  the  space  of  one  whole  year,  without 
bail  or  mainprise." 

§  520  [456] .  Subsequent  sections  provide,  that  a  second  com- 
mission of  the  offence,  after  a  conviction,  shall  be  felony  without 
benefit  of  clergy ;  and  these  sections  exempt  from  the  penalty  of 
the  statute  certain  persons  mentioned,  when  they  commit  a  literal 
violation  through  ignorance,1  —  an  exemption  which  the  common 
law  would  make  without  the  special  provision.  And,  by  construc- 
tion, one  who  has  been  fouud  guilty  of  publishing  a  forged  deed, 
may  commit  the  felony  of  a  second  offence  as  well  by  forging  as 
by  publishing  another  deed ;  for  the  words  are,  "  If  any  person  or 
persons,  being  hereafter  convicted  or  condemned  of  any  of  the 
offences  aforesaid,  <fec,  shall,  after  any  such  his  or  their  conviction 
or  condemnation,  eftsoons  commit  or  perpetrate  any  of  the  said 
offences."  a  Moreover  the  statute,  which  comprises  fourteen  sec- 
tions in  all,  contains  various  other  regulations,  not  important  to  be 
mentioned  here ;  and  it  repeals  all  prior  enactments  against  the 
44  forgery  of  false  datds,  charters,  muniments,  or  writings." 

§  521  [457].  The  English  punishments  for  crimes  having  been 
almost  entirely  superseded  in  this  country  by  statutory  ones,8  there 
is  little  room  for  this  act  of  5  Eliz.  c.  14,  to  have  more  than  a  de- 
claratory force  with  us.  Circumstances  may  arise,  however,  in 
which  the  practitioner  will  find  a  reference  to  it  convenient.  But 
the  statutes  of  the  several  States  which  provide  punishments  have 
not,  ordinarily,  the  effect  to  prevent  the  English  law  as  imported 
into  this  country,  on  the  general  question  of  the  crime  itself,  from 
having  its  full  operation  here,  whether  such  English  law  were  in 
England  statutory  or  common.4 

§  522  [458].  Another  statute,  not  mentioned  by  Hawkins  under 
the  head  of  Forgery,6  is  Stat.  21  Jac.  1,  c.  26  (a.  d.  1623),  passed 
after  the  first  settlements  in  this  country.  Perhaps  it  may  have  a 
common-law  force  in  some  of  the  States.6    It  enacts, "  That  all 

*  1  Hawk.  P.  C.  Curw.  Ed.  298,  299.  •  But  see  "  Of  Offences   against  Bec- 

*  1  Hawk.  P.  C.  Curw.  Ed.  301,  f  25;    oris,"  1  Hawk.  P.  C.  6th  ed.  c.  45,  *  9, 10, 
1  Hale  P.  C.  686.    There  are  a  few  other    where  this  statute  may  be  found. 

points  adjudged,  as  may  be  seen  in  Hawk-  °  Kilty  says  there  were  no  prosecutions 

ins;  in  3  Inst.  168  et  seq. ;  1  Hale  P.  C.  under  it"  in  Maryland.    Kilty  Report  of 

682  et  seq. ;  in  Hammond  on  Forgery,  pari.  Statutes,  90.    It  is  not  enumerated  by  the 

ed.  69  et  seq. ;  but  there  is  no  need  to  men-  Pennsylvania  judges   as  received  in  the 

tion  them  here.  latter  State.    Report  of  Judges,  3  Binn. 

»  Vol  I.  *  714.  695,  623. 

*  Vol.  I.  *  203-210. 
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and  every  person  and  persons  which  shall  acknowledge,  or  procure 
to  be  acknowledged,  any  fine  or  fines,  recovery  or  recoveries,  deed 
or  deeds  enrolled,  statute  or  statutes,  recognizance  or  recogni- 
zances, bail  or  bails,  judgment  or  judgments,  in  the  name  or  names 
of  any  other  person  or  persons  not  privy  or  consenting  to  the  same, 
and  being  thereof  lawfully  convicted  or  attainted,  shall  be  ad- 
judged, esteemed,  and  taken  to  be  felons,  and  suffer  the  pains  of 
death,  &c,  without  the  benefit  or  privilege  of  clergy,  Ac.  §  2. 
Provided  always,  That  this  act  shall  not  extend  to  any  judgment 
or  judgments  acknowledged  by  any  attorney  or  attorneys  of  rec- 
ord, for  any  person  or  persons  against  whom  any  such  judgment  or 
judgments  shall  be  had  or  given." l 

§  523  [459].  In  construing  this  statute  the  courts  held,  that 
bail  taken  before  a  judge  is  not  within  its  provisions,  until  filed 
and  made  matter  of  record  in  court  "  And  if  it  be  not  filed,  the 
acknowledging  thereof  in  another's  name  makes  not  felony,  but 
a  misdemeanor  only."  2  Neither  does  this  statute  include  the  case 
of  putting  in  bail  under  a  forged  name ;  because  a  name  forged 
or  fictitious  is  not  another  person's  name.  But  such  an  act  is  a 
misdemeanor  at  the  common  law.8 

§  524  [460].  Thirdly.  The  writing  as  mentioned  in  statutes. 
Congress,  and  the  legislatures  of  probably  all  the  States,  have 
passed  laws  against  forgery.  And  the  reader  scarcely  needs  to  be 
reminded,  that  the  offence  of  forgery,  as  against  thef  United  States, 
can  be  punished  only  under  the  acts  qf  Congress  ; 4  while,  accord- 
ing to  the  general  doctrine,  the  statutes  of  the  several  States  do 
not  supersede  the  common  law,  within  the  jurisdiction  of  the 
State  tribunals.6  Accordingly,  if  a  statute  makes  a  particular  act 
forgery,  which  was  such  at  the  common  law,  the  offender  may  be 
prosecuted  either  under  the  statute  or  under  the  common  law,  at 
the  election  of  the  prosecuting  power.6  An  exception  to  the  last 
observation  occurs,  perhaps,  under  a  peculiar  view  of  statutory 
interpretation  held  by  the  courts  of  Massachusetts  and  of  some  of 
the  other  States ; 7  yet,  even  where  this  exception  prevails,  an 
offender  is  indictable  for  any  common-law  forgery  which  has  not 
been  specifically  provided  for  in  any  statute.8    Another  exception 

*  And  see,  as  to  this  statute,  Hammond        *  Ante,  f  262,  263,  271-274. 
on  Foreery,  pari.  ed.  p.  81,  pi.  301  et  seq.  *  Vol.  I.  *  197,  202. 

1  1  Hale  r.  C.  696 ;  1  Hawk.  P.  C.  6th        •  The  State  v.  Jones,  1  McMullan,  236. 
ed.  c.  45,  $  10 ;  Timberlye's  case,  2  Sid.  90.        »  Vol.  I.  S  199. 

•  Anonymous,  1  Stra.  384.  8  Commonwealth  v.  Ray,  8  Gray,  441, 
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seems  to  be  generally  received ;  namely,  that,  as  a  wrongful  act 
cannot  be  at  the  same  time  both  a  felony  and  a  misdemeanor,  if 
the  statute  makes  a  particular  forgery,  which  was  a  misdemeanor 
at  the  common  law,  a  felony,  it  can  be  proceeded  against  only 
under  the  statute.1  The  reader  requires  not  to  be  reminded, 
moreover,  that  we  must  apply  the  principles  of  the  common  law 
to  the  interpretation  of  the  legislative  enactment.2 

§  525  [461].  And  having  considered,  in  the  previous  volume, 
the  general  subject  of  the  interpretation  of  criminal  statutes,  we 
have  no  occasion  to  go  into  the  matter  in  this  volume,  further  than 
as  respects  those  words  and  phrases  which  were  not  there  dis- 
cussed. The  legal  meanings  of  the  following  terms,  used  in  these 
enactments,  may  be  there  seen ;  namely,  "  Order  for  the  payment 
of  money,  order  for  the  delivery  of  goods  ;  "  8  "  warrant  for  the 
payment  of  money,  warrant  for  the  delivery  of  goods ; "  *  "  re- 
quest  for  the  payment  of  money,  request  for  the  delivery  of 
goods;"*  "promissory  note;"9  "bill  of  exchange;"7  "under- 


448;    Commonwealth  v.  Ayer,  3    Cash.  M.  C.  8,  17  Jar.  1012;   Evans  v.  The 

150,  Fletcher,  J.,  observing:   "The  com-  State,  8  Ohio  State,  196;  Noakes  v.  Peo- 

mon  law  could  be  superseded  only  by  a  pie,  25  N.  T.  380 ;  Carberry  v.  The  State, 

statute  as  broad  and  comprehensive  in  its  11  Ohio  State,  410. 

terms  as  the  definition  of  the  offence."  *  Vol.  L  {  341,  847,  348,  350.      And 

1  Vol.  I.  f  823.  see,  for  illustrations,  where  the  question 

9  Vol.  M  176, 189.  was  one  of  forgery,  Beg.  i>.  McConnell,  1 

•  Vol.  I.  f  340-346,  350.    And  see,  for  Car.  &  K.  371,  2  Moody,  298 ;   Reg.  p. 

illustrations,  where  the  question  was  one  Vivian,  1  Car.  &  K.  719;  Beg.  v.  Thorn, 

of  forgery,  Reg.  v.  Illidge,  1  Den.  C.  C.  Car.  &  M.  206. 

404,  Temp.  &  M.  127 ;  Bex  v.  Fronde,  3        *  Vol.  I.  f  341,  349,  350.    And  see,  as 

J.  B.  Moore,  645, 7  Price,  609, 1  Brod.  &  B.  to  cases  of  forgery,  Bex  ».  Evans,  5  Car. 

300,  Buss.  &  By.  389;  Bex  v.  Harris,  6  &  P.  553;  Bex  v.  Thomas,  7  Car.  &  P. 

Car.  &  P.  129 ;  Hex  v.  Anderson,  2  Moody  851,  2  Moody,  16 ;  Beg.  v.  White,  9  Car. 

&  B.  469 ;  Bex  t>.  Bamfield,   1   Moody,  &  P.  282. 

416;  Beg.  v.  Carter,  1  Den.  C  C.  65;        6  Vol.  I.  f  851.    And  see,  for  cases  of 

Bex  v.  Mcintosh,  2  East  P.  C.  942,  956,  forgery,  Bex  v.  Dunn,  1  Leach,  4th  ed. 

2  Leach,  4th  ed.  883 ;    Bex  v.  Jones,  1  57 ;  Bex  v.  Pateinan,  Buss.  &  Ry.  455 ; 

Leach,  4th  ed.  53,  2  East  P.  C.  941  ;  Beg.  People  v.  Wilson,  6.  Johns.  320 ;  Beg.  v. 

v.  Carter,  1  Car.  &  K.  741 ;  Bex  v.  Lock-  Keith,  Dean.  486,  29  Eng.  L.  &  Eq.  558, 

ett,  1  Leach,  4th  ed.  94,  2  East  P.  C.  940 ;  6  Cox  C.  C.  533,  24  Law  J.  w.  8.  M.  C 

Bex  v.  Richards,  Buss.  &  By.  193  ;  Bex  v.  110,  1  Jur.  w.  8.  454,  3  Com.  Law,  692 ; 

Ravenscroft,  Buss.  &  By.  161 ;   Beg.   v.  People  v.  Bathbun  21  Wend.  509;  Hobbs 

Baake,  2  Moody,  66  ;  The  State  v.  Cooper,  w.  The  State,  9  Misso.  845 ;  Butler  v.  The 

5  Day,  250;  Walton  v.  The  State,  6  Yerg.  State,  22  Ala.  43;    People  ».  Wav,   10 

877 ;  Beg.  p.  McConnell,  1    Car.  &  K.  Cal.  886.    In  People  v.  Finch,  5  Johns. 

871,  2  Moody,  298;  Bex  t;.  Williams,  1  237,  the    following   paper,  "Due    Jacob 

Leach,  4th  ed.  114,  2  East  P.  C.  937;  Finch  one  dollar  on  settlement  this  day," 

Beg.  v.  Thorn,  Car.  &  M.  206 ;  People  v.  &c,  was  held  to  be  a  note  for  the  payment 

Howell,  4  Johns.  296  ;  Tyler  v.  The  State,  of  money,  within  the  New  York  statute. 
2  Humph.  37  ;   Beg.  v.  Snelling,  Dears.        7  Vol.  I.  §  352 ;  post,  *  526. 
219,  22  Eng.  L.  &  Eq.  597,  23  Law  J.  w.  1. 
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taking  for  the  payment  of  money ; "  l  "  receipt  for  money,  receipt 
for  goods."  % 

§  526  [462].  BUI  of  exchange.  As  to  the  forgery  of  this  in- 
strument, within  the  statutes,  the  following  further  points  have 
been  decided.  It  must  be  finished  and  complete  as  a  bill  of 
exchange ;  *  and,  if  it  has  not  the  drawer's  name,  it  is  not  so. 
Therefore  an  acceptance  to  a  writing  in  the  form  of  such  bill, 
without  such  name,  is  not,  within  Stat.  11  Oeo.  4  &  1  Will.  4, 
c.  66,  §  4,  "  an  acceptance  of  a  bill  of  exchange ; "  which  statute 
does  not,  observed  the  court,  "  make  it  forgery  merely  to  counter- 
feit an  acceptance,  but  an  acceptance  of  a  bill  of  exchange."4 
And  where  the  instrument  was  payable  to  or  order, 

the  English  judges  held  it  to  be  no  bill,  there  being  no  payee.5 
But  if  it  is  payable  to  the  drawer's  own  order,  there  needs  no 
indorsement  to  make  it  complete ;  °  neither  is  an  acceptance  requi- 
site.7 Whether  the  name  of  the  drawee  must  be  expressed  in  the 
writing  seems  not  entirely  clear;  a  bill  simply  directed,  "at 
Messrs.  P.  &  Co.,  bankers,"  was  held  in  England  to  be  sufficient.8 
Where  the  document  was  in  the  ordinary  form  of  a  bill  of  ex- 
change, but  required  the  drawee  to  pay  to  his  own  order,  another 
objection  was  sustained ;  namely,  that  it  was  nothing  more  than 
a  request  to  a  man  to  pay  himself,  which,  though  accepted,  im- 
posed no  obligation  on  him  to  any  third  person  ;  and  so  it  was  no 
bill.* 

i  Vol.  L  4  353.  And  see  Reg.  t\  White,  6  Rex  v.  Wicks,  Rnss.  &  Ry.  149. 

9  Car.  &  P.  282 ;  Reg.  v.  Stone,  1  Den.  7  Reg.  v.  Smith,  2  Moody,  295 ;  Rex  v. 

»C.  C.  181,  2  Car.  &  K.  864 ;  Reg.  v.  Reed,  Wicks,  supra. 

8  Car.  &  P.  623,  2  Lewin,  185 ;  Reg.  v.  »  Reg.  v.  Smith,  2  Moody,  295.  The 
Thorn,  Car.  &  M.  206 ;  The  State  v.  judges  considered  Gray  v.  Milner,  8  Taunt. 
Humphreys,  10  Humph.  442 ;  Reg.  v.  739,  to  be  in  point.  And  see  Vol.  I.  $  350. 
West,  1  l5en.  C  C.  258,  2  Car.  &  K.  496 ;  A  comparison,  however,  of  Reg.  v.  Curr, 
Clark  v.  Newsam,  5  Railw.  Cas.  69, 1  Exch.  2  Moody,  218  (the  reporter's  head-note  to 
131.  which  would  appear  to  be  incorrect),  with 

8  Vol.  I.  4  354, 355.    And,  for  cases  of  Reg.  v.  Hawkes,  2  Moody,  60,  seems  to 

forgery,  see  Rex  v.  Martin,  7  Car.  &  P.  show,  that  in  England  the  drawee's  name 

549, 1  Moody,  483 ;  The  State  v.  Martin,  must,  as  a  general  doctrine,  be  expressed ; 

9  Humph.  55 ;  Reg.  v.  Houseman,  8  Car.  though  there  may  be  circumstances,  as 
&  P.  180;  Reg.  v.  vaughan,  8  Car.  &  P.  where  there  is  an  acceptance,  in  which, 
276 ;  Rex  v.  Arscott,  6  Car.  &  P.  408  ;  without  such  name,  the  defendant  is  es- 
Beg.  v.  West,  1  Den.  C.  C.  258,  2  Car.  &  topped  to  deny  the  instrument  to  be  a  bill 
K.  496 ;  Clark  v.  Newsam,  5  Railw.  Cas.  of  exchange.  And  see  Rex  v.  Rarens- 
69,  1  Exch.  131 ;  Kegg  v.  The  State,  10  croft,  Russ.  &  Ry.  161.  Reg.  v.  Snelling, 
Ohio,  75;  Reg.  v.  Inder,  1  Den.  C.  C  Dears.219,22Ene.L.&Eq.597,23Law  J. 
325 ;  Reg.  v.  Pringle,  2  Moody,  127 ;  Rex  x.  8,  M.  C.  8, 17  Jur.  1012,  perhaps  affords 
«.  Hupe,  1  Moody,  414.  comfort  to  those  who  think  toe  name  of  the 

*  See  ante,  $  501.  drawee  is  unnecessary. 

4  Reg.  v.  Butterwick,  2  Moody  &  R.        9  Reg.  v.  Bartlett,  2  Moody  &  R.  362. 
196.  See  Rex  v.  Brickett,  Russ.  &  Ry.  251,  as 

*  Bex  v.  Randall,  Russ.  &  Ry.  195.  to  a  bank  post-bill. 
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§  527  [463].  Acquittance.  There  seems  to  be  little  difference, 
in  legal  contemplation,  between  a  receipt  and  an  acquittance.1 
Where  the  custom  of  bankers  was  to  give,  on  the  deposit  of  money, 
receipts  in  the  following  form :  "  Received  of  A  B  eighty  pounds 
to  his  credit  —  this  receipt  not  transferable;"  and,  on  its  being 
returned  with  A  B's  name  written  on  it,  to  repay  the  money  with 
interest;  the  judges  held,  that  forging  the  name  of  A  B,  and 
getting  the  money  on  return  of  the  writing,  was  forging  and 
uttering  an  acquittance.2  And  where,  to  a  bill  of  parcels,— 
"  Mr.  John  Ladd  bought  of  Eveleth  &  Child,  <fec.  &c.  the  above 
charged  to  George  Carpenter,"  the  defendant  added,  "  by  order, 
Eveleth  &  Child,"  —  this  addition  was  held  by  the  court  to  be  an 
acquittance.  "  It  purports  to  be  an  acknowledgment  by  Eveleth 
&  Child,  that  the  goods  delivered  to  the  defendant  were  charged 
to  Carpenter  by  his  order ;  and  this  amounts  in  law  to  an  acquit- 
tance or  discharge  of  the  defendant."  8  But  an  instrument  pro- 
fessing to  be  a  scrip  certificate  of  the  London  and  South- Western 
Railway  Company  is  neither  a  receipt  and  acquittance,  nor 
simply  a  receipt,  nor  an  undertaking  for  the  payment  of  money, 
within  Stat.  11  Geo.  4  &  1  Will.  4,  c.  66.4 

§  528  [464].  Obligation  and  bill  obligatory.  These  words  re- 
quire a  sealed  instrument.  Such,  at  least,  is  the  doctrine  under 
the  before-mentioned6  statute  of  5  Eliz.  c.  14.6  Lord  Coke  says, 
that  "  obligation "  is  a  word  "  of  a  large  extent ;  but  it  is  com- 
monly taken,  in  the  common  law,  for  a  bond  containing  a  penalty, 
with  condition." 7 

§  529  [465].  Deed.  A  deed  is  a  writing  under  seal,  from  one  * 
party  to  another,  intended  to  affect  some  legal  interest.  The 
instrument  must  not  only  be  written  and  sealed,  but  also,  accord- 
ing to  the  ordinary  doctrine,  delivered.8  And  a  power  of  attor- 
ney, signed,  sealed,  and  delivered,  to  transfer  government  stock,  is 
held  in  England  to  be  a  deed,  within  the  statutes  against  forgery.9 
Yet  as  to  the  delivery,  we  may  doubt,  whether,  in  the  peculiar 

1  See  Vol.  I.  S  354,  355  and  note ;  Rex  °  Hammond  on  Forgery,  pari.  ed.  p.  79, 

u.  Martin,  7  Car.  &  P.  549,  1  Moody,  483;  pi.  296;  3  Inst.  171 ;  1  Hale  P.   C.  685. 

Hammond  on  Forgery,  pari.  ed.  p.  86,  pi.  And  see  Newman  v.  Shyriff,  3  Leon.  170. 

317  et  seq.  See  Fogg  r.  The  State,  9  Yerg.  392. 

3  Reg.  v.  Atkinson,  2  Moody,  215.  7  Co.  Lit.  171  b. 

•  Commonwealth  v.  Ladd,  15  Mass.  526.  8  Co.  Lit.  171  6;  Goddard's  caae,  2  Co. 

•  Reg.  v.  West,  1  Den.  C.  C.  258,  2  4  6,  5  a. 

Car.  &K.  496;  Clark  v.  Newsam,  5  Railw.        9  Rex  v.  Fauntleroy,  1  Moody,  52,  2 
Cas.  69,  1  Exch.  131.  Bing.  413,  1  Car.  &  P.  421. 

•  Ante,  §  518. 
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offence  of  forgery,  an  instrument  may  not,  without  it,  be  a  deed ; 
like  a  promissory  note,  bill  of  exchange,  or  order,  not  delivered.1 

§  530  [466].  Contract.  An  indorsement  of  a  promissory  note 
has  been  held,  in  Ohio,  to  be  a  "  contract,"  within  the  statute  of 
that  State.2 

§  531  [467].  Instrument  or  writing.  One  of  the  meanings  of 
the  word  instrument,  other  than  that  now  under  consideration, 
was  given  in  the  previous  volume.8  The  Missouri  statute  against 
forgery  employs  the  phrase,  —  "  any  instrument  or  writing,  being 
or  purporting  to  be  the  act  of  another,  by  which  any  pecuniary 
demand  or  obligation  shall  be,  or  purport  to  be,  transferred, 
created,  increased,  discharged,  or  diminished ;  or  by  which  any 
right  of  property  whatsoever  shall  be  or  purport  to  be  transferred, 
conveyed,  discharged,  increased,  or  in  any  manner  affected." 
And  the  court  decided,  that  a  county  warrant  is  within  the 
statute.4 

§  532  [468].  " Enrolment,  registry,  or  record"  These  statu- 
tory words  were  held,  in  Pennsylvania,  to  include  the  public 
records  of  the  surveyor-general's  office.  They  "  are  not  confined 
to  records  of  courts  of  justice.  Every  registry  or  enrolment, 
directed  by  law  and  preserved  for  the  use  of  the  public,  is  em- 
braced by  this  act  of  assembly."  ft 

§  533  [469].  Foreign  securities.  We  have  already  seen,6  that 
these  statutes  apply  as  well  to  instruments  issued  under  the  laws 
of  foreign  States  as  to  domestic  instruments.  And  these  foreign 
instruments,  it  seems,  will  not  be  so  closely  scrutinized  by  the 
courts,  and  held  to  so  exact  technical  accuracy,  as  our  own.7 
Moreover,  a  statute  of  Now  York  against  forging  "  any  deed  or 
writing  sealed,  with  intent  to  defraud  any  person,"  was  held  to 
embrace  the  case  of  a  forgery,  within  the  State,  of  a  deed  of  lands 
lying  without  the  State.8 

II.    What  Act  constitutes  the  Forgery. 
§  534  [470] .  The  most  obvious  way  of  forging  is  to  write  or 

*  And  see  Keg.  v.  Davies,  2  Moody,  177.       6  Vol.  I.  {  341.    See  People  v.  Wilson, 

*  Poage  v.  The  State,  3  Ohio  Bute,  229.    6  Johns.  320. 

8  Vol.  I.  S  329,  334.  7  Rex  v.  Goldstein,  7  J.  B.  Moore,  1,  3 

*  The  State  v.  Fenly,  18  Misso.  445.  Brod.&B.  201, 10 Priced, Russ.&Ry. 473. 

*  Ream  v.  Commonwealth,  8  8.  &B.  8  People  v.  Flanders,  18  Johns.    164. 
207.  And  see  Vol.  I.  J  111. 
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print,  as  the  case  may  be,1  the  whole  imitation  of  a  real  or  im- 
aginary original.  But  to  write  a  signature  is  the  same  in  law  as 
to  write  the  entire  instrument.3  And  the  signature,  in  forgery, 
may  be  made  by  a  mark,  precisely  as  in  civil  jurisprudence.8 

§  535  [471].  So  any  alteration  of  a  written  instrument  whereby 
its  legal  effect  is  in  any  degree  varied,4  is  an  act  sufficient  in 
forgery.6  The  indictment  in  such  a  case  may,  if  the  pleader 
chooses,  lay  the  offence  as  a  forgery  of  the  entire  instrument ;  for 
in  law  it  is  such.6  And  this  is  so  even  where  the  indictment  is 
drawn  upon  a  statute  which  makes  it  penal  to  "  forge  or  alter." 7 
Plainly,  in  the  last-mentioned  case,  the  word  "  alter"  may  be  used 
equally  well ;  and,  even  in  an  indictment  at  the  common  law,  the 
same  word  may  probably  be  employed  instead  of  the  usual  and 
better  word  forge.8 

§  536  [472] .  In  illustration  of  the  doctrine,  that  any  alteration  of 
an  instrument  which  in  any  way  changes  its  legal  effect  is  a  forgery 
of  it,  —  the  courts  have  decided  to  be  sufficient,  the  addition  of 
the  words  " in  full  of  all  demands,"  in  a  receipt;9  or  the  substitu- 
tion of  these  words  for  the  words  "  in  part ; " 10  the  changing  of  one 
figure  or  word  into  another  in  a  bank-note,  bond,  or  other  like  instru- 
ment, whereby  it  appears  to  be  of  a  higher  denomination,11  even 
though  its  language  becomes  thereby  ungrammatical,  as  if  it  reads 
"  ten  pound"  instead  of  ten  pounds;11  making  an  indorsement 
upon  negotiable  paper  general  instead  of  special ; 18  inserting  in  an 
indictment  the  name  of  a  person  against  whom  it  was  not  found ;M 
making  a  lease  of  the  manor  of  Dale  appear,  by  changing  D  into 
S,  to  be  of  the  manor  of  Sale  ;15  altering  the  date  of  an  accepted 
bill,  so  as  to  show  an  earlier  day  of  payment.16  And  where  the 

1  Ante,  {  498.  8  See  1  Stark.  Crim.  PI.  2d  ed.  98,  99, 

3  Powell  v.  Commonwealth,  11    Grat.  Am.  Ed.  107, 108. 

822 ;  Pennsylvania  v.  Misner,  Addison,  44 ;  •  Upfield  v.  Leit,  5  Esp.  100. 

Bex  v.  Fitzgerald,  1   Leach,  4th  ed.  20,  10  The  State  v.  Floyd,  5  Strob.  58. 

2  East  P.  C.  953.  "  Rex  v.  Dawson,  1  Stra.  19,  2  East 

8  Rex  t7.  Dunn,  1  Leach,  4th  ed.  57,  P.  0.  978 ;  The  State  v.  Waters,  3  Brer. 

2  East  P.  C.  962.    And  see  Rex  v.  Fitz-  507,  2  Tread.  669 ;  Rex  v.  Teagae,  Ross, 

gerald,  1  Leach,  4th  ed.  20,  2  East  P.  C.  &  Ry.  3d,  2  East  P.  C.  979 ;  Blake  v. 

953.  Allen,  Sir  F.  Moore,  619;  Rex  v.  Els- 

*  Archb.  PI.  &  Ev.  358 ;  Hammond  on  worth,  2  East  P.  C.  986 ;  Rex  v.  Post, 

Forgery,  pari.  ed.  p.  120,  pi.  411.  Ross.  &  Ry.  101.    See  Rex  v.  Wilcox, 

6  Rex  v.  Bigg,  1  Stra.  18 ;  Anonymous,  Rubs.  &  Ry.  50. 

1  Anderson,  101,  102.  ia  Rex  v.  Post,  Ross.  &  Ry.  101. 

6  Rex  v.  Dawson,  2  East  P.  C.  978,  u  Rex  v.  Birkett,  Rubs.  &  Ry.  251. 
1  Stra.  19 ;  Commonwealth  v.  Woods,  10  "  Rex  v.  Marsh,  3  Mod.  66. 
Gray,  477.  «  3  Inst.  169. 

7  Rex  v.  Teague,  Ross.  &  Ry.  33,  2  "  Master  v.  Miller,  4  T.  R.  320. 
East  P.  C.  979 
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prisoner,  a  pay-sergeant,  having  obtained  from  the  paymaster  a 
receipt  for  a  sum  of  money  as  part  subsistence  of  the  company  for 
the  month  of  May,  changed  the  word  May  to  June,  and  so  got  a 
customary  advance  from  a  tradesman,  an  indictment  describing 
the  instrument  as  a  receipt  was  held  to  be  good.1 

§  537  [473].  If  a  piece  of  negotiable  paper  is  so  altered  as  to 
give  it  greater  currency,  though  not  to  place  new  parties  under  an 
absolute  legal  obligation  of  paying  it,  this  seems  to  have  been 
deemed  enough.  Thus,  where  a  note,  made  payable  in  the  body 
thereof  at  a  banker's  who  had  failed,  was  so  altered  as  to  be  pay- 
able at  a  solvent  banker's,  the  majority  of  the  English  judges 
sustained  an  indictment  for  this  forgery.3  And  it  is  forgery  to  put 
an  address  to  the  name  of  a  drawee  of  a  bill  of  exchange,  in  the 
course  of  completion,  with  the  intent  to  make  the  acceptance 
appear  to  be  that  of  a  different  person.8  So  obviously,  if  in 
two  different  cities  there  are  banks  of  the  same  name,  the  one 
solvent  and  the  other  insolvent,  a  substitution  on  the  bills  of  the 
latter  bank  of  the  name  of  the  city,  whereby  they  appear  to  be  of 
the  former  bank,  is  a  forgery.4  In  the  two  last-mentioned  cases, 
new  legal  liabilities  are  apparently  created. 

§  538  [474] .  The  alteration  to  be  sufficient  must  be  material. 
Therefore  it  has  been  observed,  that,  if  a  conveyance  of  the  manor 
of  Dale  be  made  to  read  "  the  beautiful  manor  of  Dale,"  this  will 
not  amount  to  a  forgery.6  So  if  there  is  a  bond,  not  required  by 
law  to  be  attested  by  a  subscribing  witness,  no  forgery  is  committed 
by  falsely  adding  to  it  a  witness's  name.6  The  reason  is,  that 
alterations  like  these  do  not  change  in  any  degree  the  legal  effect 
of  the  instrument. 

§  539  [475].  The  destruction  of  an  instrument  is  not  a  forgery 
of  it.  Therefore  the  North  Carolina  court  held,  that  obliterating, 
by  erasure  or  otherwise,  a  release  or  acquittance  of  a  bond,  on  the 
back  of  the  bond,  or  elsewhere,  with  the  intent  to  defraud,  is  no 
forgery.7  The  reader  will  here  notice,  that  the  acquittance  is  in 
law  a  separate  instrument  from  the  bond,  though  it  may  be  upon 
the  same  paper ;  but  the  offence  may  be  committed  by  taking  out 

1  Bex  v.  Hope,  1  Moody,  414.  *  Rex  v.  Treble,  2  Leach,  4th  ed.  1040, 

*  Rex  v.  Treble,  Ross.  &  Ry.  164,  2    1042. 
Leach,  4th  ed.  1040,  2  Taunt.  328.  6  The  State  v.  Gherkin,  7  Ire.  206. 

«  Reg.  v.  Blenkinsop,  1  Den.  C.  C.  276,        7  The  State  v.  Tbornbarg,  6  Ire.  79. 
2  Car.  &  K.  531. 

4  The  State  v.  Robinson,  1  Harrison, 
507. 
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a  part  of  a  writing,  if  thereby  a  different  operation  is  given  to 
what  is  left.1  The  Vermont  court  decided,  that  severing  the  in- 
dorsement from  a  promissory  note,  leaving  the  note  entire,  is  not 
forgery  within  the  statute  of  the  State ;  but  said,  it  is  a  misde- 
meanor at  the  common  law,  "  as  great  a  crime  against  the  public 
justice  and  the  public  peace  as  those  forgeries  that  are  dearly 
within  the  statute."  ' 

§  540  [476].  If  a  man  writes  another's  name  by  his  authority, 
it  is  not  forgery.  And  according  to  principles  laid  down  in  the 
previous  volume,8  if  he  has  not  authority  in  fact,  but,  acting  on  a 
fair  ground  of  reason,  without  fault  or  carelessness,  believes  him- 
self authorized,  he  does  not  commit  the  offence.4  Suppose,  for 
instance,  a  person  has  on  three  or  four  occasions  made  the  accept- 
ance of  another  to  bills  of  exchange,  the  other  having  always  paid 
them  without  remark  or  remonstrance,  he  may  infer  from  this 
course  of  business  that  he  is,  on  any  subsequent  occasion,  author- 
ized.6 

§  541  [477] .  Obviously  a  specific  authority  to  do  a  particular 
thing  does  not  involve  the  authority  to  do  another  and  different 
thing.  And  this  principle  has  been  carried  in  England  to  the 
extent,  that,  if  a  person  gives,  for  instance,  to  his  clerk,  a  blank 
check  on  a  bank,6  or  a  blank  bill  of  exchange,7  signed  by  himself, 
with  direction  to  fill  the  blank  with  a  sum  named,  and  the  clerk 
fraudulently  fills  it  with  a  larger  sum,  the  latter  commits  thereby 
a  forgery.8  Upon  the  same  principle  rests  an  old  case  in  which  it 
was  held,  that,  if  one  employed  to  draw  a  will  omits  a  bequest, 
and  thereby  gives  to  another  bequest  a  different  operation  from 
what  it  was  intended  to  have,  he  commits  this  offence.9 

§  542  [478].  On  the  other  hand  it  was  held  in  Massachusetts, 
on  a  civil  suit  brought  by  an  innocent  indorsee,  that,  where  the 
defendant,  a  merchant,  had  written  his  name  on  blank  pieces  of 
paper,  and  intrusted  them  to  his  clerk,  who  was  to  fill  out  promis- 

i  Combe's  case,  Sir  F.  Moore,  759,  Noye,  •  Rex  v.  Board,  8  Car.  &  P.  143. 

101  ;  Hammond  on  Forgery,  pari.  ed.  p.  *  Rex  v.  Wilson,  3  Car.  &  K.  527,  1 

125.  Den.  C.  C.  284;  Reg.  v.  Bateman,  1  Cox 

8  The  State  v.  McLeran,  1  Aikens,  311.  C.  C.  186. 

See  The  State  v.  Norton,  3  Zab.  33.  7  Rex  v.  Hart,  1  Moody,  486,  7  Car.  & 

»  Vol.  I.  {  383.  P.  652. 

4  Rex  v.  Parish,  8  Car.  &  P.  94 ;  Rex  8  See  also  Rex  v.  Atkinson,  7  Car.  4  P. 

v.  Forbes,  7  Car.  &  P.  224  ;  Reg.  v.  Clif-  669. 

ford,  2  Car.  &  K.  202 ;  Rex  v.  Beard,  8  •  Combe's    case,    Sir   F.   Moore,  759, 

Car.  &  P.  143 ;  Reg.  v.  Rogers,  8  Car.  &P.  Noy,  101.    See  Marvin's  case,  3  Dy.  288 

629.  pi.  52. 
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sory  notes ;  but  a  third  person  got  by  false  pretences  possession  of 
them  from  the  clerk,  and  filled  the  note  in  suit  to  his  own  use ; 
this  act  of  the  third  person  was  not  forgery.  Consequently  the 
plaintiff  was  permitted  to  recover.  "  The  objection,"  6aid  Par- 
sons, G.  J.,  "  would  have  great  weight,  if,  when  the  indorsers  (the 
defendants  in  the  civil  suit)  put  the  name  on  the  paper,  they  had 
not  intended  that  something  should  afterwards  be  written,  to 
-which  the  name  should  apply  as  an  indorsement ;  for  then  the 
paper  would  have  been  delivered  over  unaccompanied  by  any  trust 
or  confidence.  If  the  clerk  had  fraudulently,  and  for  his  own 
benefit,  made  use  of  all  the  indorsements  for  making  promissory 
notes  to  charge  the  indorsers,  we  are  of  opinion  that  this  use, 
though  a  gross  fraud,  would  not  be  in  law  a  forgery,  but  a  breach 
of  trust.  And  for  the  same  reason,  when  one  of  these  indorse- 
ments was  delivered  by  the  clerk,  who  had  the  custody  of  them, 
to  the  promisor,  who  by  false  pretences  had  obtained  it,  the  fraudu- 
lent use  of  it  would  not  be  a  forgery ;  because  it  was  delivered 
with  the  intention  that  a  note  should  be  written  on  the  face  of  the 
paper  by  the  promisor,  for  the  purpose  of  negotiating  it  as  in- 
dorsed in  blank  by  the  house.  And  we  must  consider  a  delivery 
by  the  clerk,  who  was  intrusted  with  a  power  of  using  these  in- 
dorsements (although  his  discretion  was  confined)  as  a  delivery 
by  one  of  the  house ;  whether  he  was  deceived,  as  in  the  present 
case,  or  had  voluntarily  exceeded  his  directions.  For  the  limita- 
tion imposed  on  his  discretion  was  not  known  to  any  but  to  him- 
self and  to  his  principals."  * 

§  543  [479] .  But  the  English  courts  seem  to  have  laid  down 
the  further  doctrine,  that,  if  the  instrument  appears  on  its  face  to 
have  been  executed  by  an  agent  authorized,  while  in  truth  he  was 
not  so,  this  apparent  agent  is  not  guilty  of  forgery.  Thus,  where 
one  asked  to  have  a  bill  discounted  on  behalf  of  Thomas  Tomlin 
son,  and,  the  bill  not  being  indorsed,  said  he  had  power  from  Tom- 
linson  to  indorse  it ;  whereupon  the  prosecutor  wrote  on  it  the 
-words,  "  Per  procuration,  Thomas  Tomlinson,"  under  which  the 
prisoner  subscribed  his  own  name  ;  the  judges  held,  that  he  was 
wrongly  convicted  of  forging  it ;  "  and  that  indorsing  a  bill  of 
exchange,  under  a  false  assumption  of  authority  to  indorse  it  per 
procuration,  is  not  forgery,  there  being  no  false  making."  In  the 
course  of  the  argument,  Parke,  B.,  put  the  question  to  the  pris- 

1  Putnam  v.  Sullivan,  4  Mass.  45. 

25*  [293] 


§  545  SPECIFIC   OFFENCES.  [BOOK  X. 

oner's  counsel,  how  it  would  stand  if  the  prisoner  had  said, "  I 
am  authorized  by  Mr.  Tomlinson  to  write  his  name/'  and  had 
written  it  in  the  presence  of  the  other.  The  counsel  replied,  that, 
he  would  submit,  this  would  be  no  forgery.1 

§  544  (480).  Of  course,  if  a  man  personates  another,  and 
fraudulently  writes  such  other's  name,  it  is  forgery  ; 2  for  this  is 
the  common  case,  and  it  requires  no  illustration.  The  same  fol- 
lows if  he  assumes  a  mere  fictitious  name ;  *  and  it  makes  no 
difference  that  his  real  name  would  do  as  well.4  In  these  cases 
there  must  be  clear  proof  that  the  name  is  not  the  prisoner's ; 
and,  if  he  has  before  gone  by  the  one  assumed,  or,  it  would  even 
seem,  if  the  name  was  not  taken  for  this  particular  instance  of 
fraud,  there  is  no  forgery.6  When  a  man  in  words  calls  himself 
by  another's  name,  but  writes  his  own,  he  does  not  commit 
forgery.6 

§  545  (481).  Lord  Coke  says  that  forgery  "  is  properly  taken 
when  the  act  is  done  in  the  name  of  another  person."  Yet  there 
is  a  doctrine,  stated  also  by  Coke,7  which  seems  to  rest  on  ancient 
adjudication,  and  is  sustained  by  the  English  commissioners  in 
their  report  of  1840,  namely,  that,  to  use  their  own  language, 
"  an  offender  may  be  guilty  of  a  false  making  of  an  instrument, 
although  he  sign  and  execute  it  in  his  own  name,  in  case  it  be 
false  in  any  material  part,  and  calculated  to  induce  another  to 
give  credit  to  it  as  genuine  and  authentic,  when  it  is  false  and 
deceptive.  This  happens  where  one,  having  conveyed  land,  after- 
wards, for  the  purpose  of  fraud,  executes  an  instrument  pur- 
porting to  be  a  prior  conveyance  of  the  same  land.  Here  the 
instrument  is  designed  to  obtain  credit  by  deception,  as  purporting 

*  Reg.  v.  White,  S  Car.  &  E.  404, 1  Den.  see  Rex  v.  Hevey,  Ross.  &  Ry.  407,  note,  2 
C.  C.  208.  And  see  Rex  v.  Maddocks,  2  East  P.  C.  856,  1  Leach,  4th  ed.  229.  It 
Ru88.  Crimes,  Grea.  Ed.  499 ;  Rex  v.  Are-  has  been  held,  that,  where  a  man,  with 
cott,  6  Car.  &  P.  408.  intent  to  defraud,  writes  the  name  of  a  fic- 

2  Dixon's  case,  2  Lewin,  178.  titious  firm,  of  which  he  represents  himself 

*  Ante,  f  510;  Rex  v.  Francis,  Rass.  &  to  be  a  member  (in  a  case  wherein  the  name 
Ry.  209 ;  Rex  v.  Parkes,  2  Leach,  4th  ed.  of  the  firm  included  his  own  name),  he 
775, 2  East  P.  C.  963,  992.  does  not  commit  a  forgery.    "  As  a  gen- 

*  Rex  v.  Whiley,  Russ.  &  Ry.  90 ;  Rex  eral  rule,"  said  Thomas,  J.,  "  to  constitute 
v.  Marshall,  Russ.  &  Ry.  75  ;  Rex  v.  Taft,  forgery,  the  writing  falsely  made  must  pur- 
1  Leach,  4th  ed.  172,  2  East  P.  C.  959.  port  to  be  the  writing  of  another  party 

*  Rex  v.  Bontein,  Rush.  &  Ry.  260 ;  Rex  than  the  person  making  it.  The  mere 
v.  Peacock,  Russ.  &  Ry.  278 ;  Rex  v.  false  statement  or  implication  of  a  fact,  not 
Watts,  Russ.  &Ry.  436, 3  Brod.  &  B.  197 ;  haying  reference  to  the  person  by  whom 
Rex  v.  Aickles,  1  Leach,  4th  ed.  438, 2  the  instrument  is  executed,  will  not  con- 
East  P.  C.  968 ;  Rex  v.  Shepherd,  2  East  stitute  the  crime.'1  Commonwealth  p.  Bald 
P.  C.  967, 1  Leach,  4th  ed.  226.  win,  11  Gray,  197, 198. 

*  Rex  v.  Story,  Russ.  &  Ry.  81.    And        7  3  Inst.  169. 
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to  have  been  made  at  a  time  earlier  than  the  true  time  of  its  exe- 
cution." l  The  Massachusetts  commissioners,  in  their  report  of 
1844,  discard  this  doctrine,  not  deeming  it  well  founded,  even  on 
authority  ; 2  and  we  may  at  least  doubt,  whether  the  giving  of  a 
second  deed,  in  the  case  put,  could  be  deemed  forgery  in  this 
country,  where  we  have  registry  laws.8  Perhaps  if  a  man  should 
surreptitiously  get  hold  of  his  own  instrument,  after  it  had  been 
delivered,  and  alter  it,  the  alteration  would  be  forgery.4  And 
if  one  alters  a  document  which  he  has  previously  forged,  he  com- 
mits a  new  offence.6 

§  546  [482].  But  there  are  various  persons  of  one  name ;  and 
so,  if  a  man  forges  the  name  of  another  person,  real  or  fictitious,6 
he  cannot  excuse  himself  on  the  ground  that  it  happens  to  be 
identical  with  his  own.  For  example,  when  certain  goods,  con- 
signed to  P.,  of  New  York,  arrived,  another  P.,  the  exact  name, 
knowing  they  were  not  for  him,  obtained  an  advance  on  them  by 
signing  over  the  permit  for  their  delivery,  in  his  own  proper  hand- 
writing ;  and  this  was  held  to  be  a  forgery.7  And  the  same  was 
held,  where  a  bill  of  exchange,  payable  to  the  order  of  a  person, 
got  into  the  hands  of  another  of  the  same  name,  who  indorsed  it 
fraudulently,  knowing  he  was  not  the  one  meant.8  A  man  may 
commit  this  offence  in  the  method  suggested,  though  there  is  po 
other  person  than  himself  of  the  name  he  employs ;  because,  as 
we  have  seen,9  there  may  be  a  forgery  where  the  person  is  a  mere 
fiction ;  and,  if  the  name  is  understood  not  to  be  his  own,  the 
case  is  only  the  common  one  of  forging  a  fictitious  name. 

§  547  [483].  Though  merely  adopting  a  false  description  is  not 


1  5th  Rep.  Eng.  Crim.  Law  Com.  ▲.  d.  feoffment  took  effect,  not  by  the  charter  of 

1840,  p.  66 ;  a.  p.  Act  of  Crimea  and  Pan*  feoffment,  bat  by  the  livery  of  seisin, —the 

ishments,  a.  d.  1844,  p.  205.  The  same  doe-  entry  of  the  feoffor  upon  the  land  with  the 

trine  is  laid  down,  Fulton  de  Pace,  46  6 ;  charter,  and  the  delivery  of  the  twiff  or 

1  Hale  P.  C.  683 ;  1  Hawk.  T.  C.  Curw.  clod  in  the  name  of  the  seisin  of  all  the 

Ed.  p.  263,  264,  4  2  ;  2  East  P.  C.  855 ;  1  land  contained  in  the  deed, —it  is  not  easy 

Gab.  Crim.  Law,  S52.  to  see  how  the  date  could  be  material." 

*  Rep.  of  Pen.  Code,  tit  Forgery,  p.  5  4  And  see  Commonwealth  v.  Mycall,  2 

and  note.  Mass.  136  ;  The  State  v.  Greenlee,  1  Dev. 

8  In    Commonwealth    v.  Baldwin,    11  523;  People  v.  Fitch,  1  Wend.  198. 

Gray,  197,  198,  Thomas,  J.,  speaking  of  '  Rex  v.  Kinder,  2  East  P.  C.  856. 

this  old  doctrine,  as  laid  down  by  Lord  °  Rex  v.  Parkes,  2  Leach,  4th  ed.  775, 

Coke,  3  Inst.  169,  says :  "  We  fail  to  un-  2  East  P.  C.  963,  992. 

derstand  on  what  principle  this  case  can  7  People  v.  Peacock,  6  Cow.  72. 

rest.    If  the  instrument  had  been  executed  8  Mead  v.  Young,  4  T.  R.  28.    And  see 

in  the  presence  of  the  feoffee  and  antedated  Reg.  v.  Rogers,  8  Car.  &  P.  629. 

in  his  presence,  it  clearly  could  not  have  •  Ante,  {  510. 
been  deemed  forgery.    Beyond  this,  as  the 
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necessarily  a  forgery,1  yet  putting  an  address  to  the  name  of  the 
drawee  of  a  bill  of  exchange,  in  the  course  of  completion,  with 
the  intent  to  make  the  acceptance  appear  to  be  that  of  a  different 
existing  individual,  is  such.2  Evidently  the  case  must  come  clearly 
within  these  principles,  or  there  can  be  no  conviction.8 

§  548  [484].  "Consistently  with  the  principles  which  govern 
the  offence  of  forgery,"  say  the  English  commissioners,  "  an  in- 
strument may  be  falsely  made,  although  it  be  signed  or  executed 
by  the  party  by  whom  it  purports  to  be  signed  or  executed.  This 
happens  where  a  party  is  fraudulently  induced  to  execute  a  will, 
a  material  alteration  having  been  made  in  the  writing  without  his 
knowledge  ;  for,  in  such  case,  although  the  signature  be  genuine, 
the  instrument  is  false,  because  it  does  not  truly  indicate  the 
testator's  intentions,  and  it  is  the  forgery  of  him  who  so  fraudu- 
lently caused  such  will  to  be  signed,  for  he  made  it  to  be  the 
false  instrument  which  it  really  is."4  And  in  a  case  in  Maine, 
where  one  who  had  bargained  for  an  acre  of  land  procured  a 
draft  of  a  deed  correctly  describing  the  acre,  and  had  it  examined 
by  the  grantor ;  then,  the  execution  of  it  being  deferred,  pro- 
cured another  draft,  in  which  was  included  the  whole  farm  of  the 
grantor,  and  got  the  latter  to  sign  it,  without  examination,  under 
the  idea  of  its  being  the  first  draft,  —  he  was  held  to  have  com- 
mitted forgery.5 

§  549  [485].  There  appears  to  be  ancient  authority  for  the 
doctrine  of  the  last  section ; 6  but  the  better  modern  opinion  is, 
that  such  an  act  is  only  obtaining  a  signature  by  a  false  pretence 
or  token,  which  may  indeed  be  indictable,  yet  it  is  not  forgery.7 
Thus  in  a  Pennsylvania  case  the  proof  was,  that  the  defendant 
wrote  a  promissory  note  for  $141.26,  and  read  it  as  for  $41.26,  to 
another,  who,  being  unable  to  read,  was  induced  by  the  false 

1  Rex  v.  Webb,  Russ.  &  Ry.  405,  3  conveyance  to  which  be  had  never  assent- 

Brod.  &  B.  228,  cited  6  J.  B.  Moore,  447.  ed.    The  whole  was  done  by  the  hand  or 

8  Bex  v.  Blenkinsop,  1  Den.  C.  C.  276,  by  the  procurement  of  the  defendant.    It 

2  Car.  &  K.  531.  does  not  lessen  the  turpitude  of  the  offence, 

8  See  Ilex  v.  Watts,  Russ.  &  Ry.  436 ;  that  the  party  whom  he  sought  to  defraud 

Rex  v.  Parkes,  2  Leach,  4th  ed.  775,  2  was  made  in  part  his  involuntary  agent  in 

East  F.  C.  963,  992 ;  Reg.  v.  Rogers,  8  effecting  his  purpose.    If  he  had  employed 

Car.  &  P.  629.  any  other  hand,  he  would  have  been  re- 

*  5th  Rep.  Eng.  Crim.  Law  Com.  a.  d.  sponsible  for  the  act." 

1840,  p.  65 ;  s.  p.  Act  of  Crimes  and  Pun-  6  Combe's  case,  Sir  F.  Moore,  759,  Noy, 
ishments,  a.d.  1844,  p.  205.  101.    And  see  Marvin's  case,  3  Dy.  288, 

*  The  State  v.  Shurtliff,  18  Maine,  368,    pi.  52. 

the  court  observing :  "  The  instrument  was        7  Vol.  I.  $  1018,  and  the  cases  there 
false.    It  purported  to  be  the  solemn  and    cited.    And  see  ante,  §  154. 
voluntary  act  of  the  grantor  in  making  a 
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reading  to  put  his  name  to  it  as  maker ;  and  the  court  held,  that 
an  indictment  for  forgery  could  not  be  sustained.1 

§550  [486].  And  the  doctrine  just  stated  leads  to  another; 
namely,  that,  as  a  general  proposition,  the  alteration  of  an  un- 
executed instrument,  or  one  in  the  course  of  preparation,  but  not 
so  far  finished  as  to  charge  any  person,  is  not  forgery.2 

§  551  [487].  The  question  of  similitude.  We  have  seen,8  that, 
to  constitute  the  offence  of  counterfeiting  the  coin,  the  counterfeit 
mast  be  in  the  similitude  of  the  genuine.  This  is  only  an  illus- 
tration of  the  principle  of  the  law  of  criminal  attempt,  that  the 
act  done  must  have  some  aptitude  to  accomplish  the  thing  in- 
tended;4 for,  as  every  man  knows  the  genuine  coin,  a  spurious 
piece,  having  no  likeness  to  the  genuine,  could  deceive  no  one. 
The  same  rule  applies  to  the  forgery  of  bank-bills,5  and  of  other 
instruments  falling  within  the  like  reason.6  The  resemblance 
need  not  be  exact,  but  the  instrument  must  be,  primd  facie9  fitted 
to  pass  for  true.7 

§  552  [488].  Among  the  subjects  of  forgery,  however,  are 
many  writings  not  of  a  nature  to  be  familiar  to  the  public,  or  to 
the  particular  individuals  to  be  defrauded.  The  rule  of  similitude 
cannot  prevail  as  to  them.8  An  illustration  of  this  proposition  is 
where  the  forgery  is  of  a  fictitious  name,9  in  which  case  there  can 
be  no  similitude,  there  being  no  original.  The  Massachusetts 
court  has  held,  that  a  man  may  be  convicted  of  forging  a  check 
on  a  bank,  though  the  similitude  is  not  such  as  would  be  likely  to 
deceive  the  officers  of  the  bank.10 

§  553  [489].  Sometimes  where  the  indictment  is  under  a  stat- 
ute, this  question  of  similitude  may  perhaps  be  affected  by  the 

1  Commonwealth  v.  Sankey,  10  Harrii,  '  Rex  v.  Elliot,  supra ;  Rex  v.  Collicott, 

Pa.  390.  supra.    And  see  The  State  v.  Carr,  5  N. 

9  See  and  compare  Marvin's  case,  3  Dy.  H.  367 ;  I  Gab.  Crim.  Law,  354.    See  The 

288,  pi.  52 ;  Reg.  v.  Cooke,  8  Car.  &  P.  State  p.  Robinson,  1  Harrison,  507,  where 

582;   Rex  v.  Wicks,  Ross.  &  Rj.  149;  it  was  held  a  forgery  (ante,  {  537 )  to  alter 

Reg.  v.  Blenkinsop,  1  Den.  C.  C.  276,  2  the  bills  of  a  broken  bank  into  those  of  a 

Car.  &  K.  531 ;  Ree.  v.  Illidge,  1  Den.  C.  solvent  one  of  the  same  name,  by  pasting 

C.  404,  Temp.  &  mT  127  ;  Powell  v.  Com-  the  name  of  the  city  in  which  the  fatter  was 

monwealth,  11  Grat.  822;  Reg.  v.  Tnrpin,  located  over  that  in  which  the  former  was 

2  Car.  &  K.  820;   1  Gab.   Crim.  Law,  located. 

351.  8  People  v.  Peacock,  6  Cow.  72;  ante, 

*  Ante,  *  278.  J  546. 

*  Vol.  I.  *  668.  •  Ante,  S  510. 

6  Rex  v.  Elliot,  1  Leach,  4th  ed.  175,  10  Commonwealth  v.  Stephenson,  11 
179,  2  East  P.  C.  951 ;  The  State  v.  Mc-  Cash.  481.  See  also  Wilkinson  v.  The 
Kenzie,  42  Maine,  392.  State,  10  Ind.  372. 

9  Rex  v.  Collicott,  Rnss.  &  Ry.  212,  4 
Taunt.  300,  2  Leach,  4th  ed.  1048. 
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words  of  the  statute.  In  New  Hampshire,  the  words  being,  "  any 
bank-bill  or  note,  in  imitation  of,  or  purporting  to  be,  a  bank-bill  or 
note  which  has  been  or  may  hereafter  be  issued  by  any  corporation," 
Ac, —  it  was  held,  that  the  forgery  is  sufficient  though  the  bank 
never  issued  any  bill  for  the  same  sum ;  *  a  matter,  however,  which 
probably  would  not  be  different  at  the  common  law.  And  under 
the  United  States  statute  of  1816,  it  was  held  indictable  to  issue 
bills  signed  by  the  names  of  persons,  as  president  and  cashier,  who 
never  held  those  offices.2 

§  554  [490] .  The  subject  of  similitude  depends  on  so  many 
considerations,  that  no  general  direction  concerning  it  can  meet 
every  possible  case.  But  this  one  suggestion  will  aid  the  prac- 
titioner ;  namely,  that  the  instrument  must  have  an  adaptation  to 
accomplish  some  legal  wrong,8  and,  failing  in  this,  the  false  making 
is  not  forgery.  But  where  the  matter  of  similitude  has  no  direct 
effect  to  determine  the  question  of  adaptation  to  perpetrate  the 
fraud,  it  cannot  be  regarded  as  important. 

III.    The  Intent. 

§  555  [491].  In  forgery,  as  in  all  other  offences,  the  act,  to  be 
indictable,  must  proceed  from  some  evil  intention.4  Where  the 
forgery  is  of  a  public  record  or  the  like,  in  which  the  injury  to  the 
public  is  the  ground  of  the  offence,6  we  are  left  without  specific 
adjudications  concerning  the  particular  nature  of  the  intent  re- 
quired ;  and  so  we  can  only  refer  to  the  general  doctrines  stated 
in  the  previous  volume.6  But  most  forgeries  are  attempts  to  cheat 
individuals ;  and,  concerning  these,  some  points  are  established,  to 
be  explained  in  succeeding  sections. 

§  556  [492].  As  to  this  larger  and  principal  class  of  forgeries, 
there  must  be,  in  the  mind  of  the  individual  committing  the  act, 
what  is  termed,  in  the  language  of  the  law,  an  intent  to  defraud  a 
particular  person  or  persons;7  though  no  one  need  in  fact  be 


1  The  State  v.  Carr,  5  N.  H.  367  ;  8.  p. 
Commonwealths.  Smith,  7  Pick.  137. 

3  United  States  v.  Turner,  7  Pet.  132 ; 
United  States  v.  Brewster,  7  Pet  164.  See, 
as  to  the  word  "  purporting,"  Rex  v.  Jones, 
1  Leach,  4th  ed.  204,  2  East  P.  C.  383, 

1  Doug.  300 ;  The  State  v.  Harris,  5  Ire. 
287.  See  also  The  State  v.  Calvin,  R.  M. 
Cbarl.  151 ;  Commonwealth  v.  Boynton, 

2  Mass.  77. 
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*  See  ante,  f  551. 

*  See  Hammond  on  Forgery,  pari.  ed. 
p.  114,  pi.  376  etseq. 

*  Ante,  *  515,  516. 

*  Vol.  I.  §  364  et  seq. 

1  Rex  v.  Jones,  2  East  P.  C.  991  ; 
United  States  v.  Moses,  4  Wash.  C.  C 
726;  The  State  «.  Odel,  3  Brev.  552; 
Grafton  Bank  v.  Flanders,  4  N.  H.  239; 
242 ;  Rex  ».  Crocker,  Buss.  &  Ry.  97 ; 
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cheated.1  Yet  the  intent  is  not  necessarily,  in  truth,  exactly  this  ; 
but  it  must  be  an  intent  that  the  instrument  forged  shall  be  used 
as  good.  Consequently  if  the  man  means  to  take  up,  for  instance, 
the  bill  of  exchange  or  promissory  note,  when  it  becomes  due,  or 
even  if  he  does  take  it  up,  so  as  to  prevent  any  injury  falling  upon 
any  person  ;  3  or,  if  one,  while  knowingly  passing  a  forged  bank- 
note, agrees  to  receive  it  again  should  it  prove  not  to  be  genuine  ;8 
or,  if  a  creditor  executes  a  forgery  of  the  debtor's  name,  to  get 
from  the  proceeds  payment  of  a  sum  of  money  due  him ;  *  he  com- 
mits the  offence,  the  law  inferring  conclusively  the  intent  to  de- 
fraud. And,  a  fortiori,  where  no  actual  intent  not  to  wrong  any 
one  absolutely  exists,  the  law  draws  the  conclusion  of  the  intent  to 
defraud  whatever  person  may  be  defrauded,  from  the  intent  to 
pass  as  good.5  Generally  there  are  two  persons  who,  legally,  may 
be  defrauded ;  the  one  whose  name  is  forged,  and  the  one  to  whom 
the  forged  instrument  is  to  be  passed  ;  and  so  the  indictment  may 
lay  the  intent  to  defraud  either  of  these,  and  proof  of  an  actual 
intent  to  pass  as  good,  though  there  be  shown  no  actual  intent  to 
defraud  the  particular  person,  will  sustain  the  allegation.6 

§  557  [493] .  The  inference  of  intent  to  defraud  cannot  be  drawn 
where,  upon  the  proofs,  the  person  named  in  the  indictment  could 
by  no  possibility  in  law  be  defrauded.7  The  English  judges,  how- 
ever, were  divided  upon  the  question,  whether,  in  the  absence  of 
evidence  of  some  one  existing  on  whom  the  fraud  could  operate,  in 
the  case  of  a  forged  will,  a  count  charging  an  intent  to  defraud  a 
person  unknown  could  be  supported.8  And  under  Stat.  14  &  15 
Vict.  c.  100,  §  8,  which  provides,  that  "  it  shall  be  sufficient,  in 
any  indictment  for  forging,  uttering,  offering,  disposing  of,  or  put- 
ting off  any  instrument  whatsoever,  or  for  obtaining  or  attempting 

Beg.  v.  Tylney,  1  Den.  C.  C.  819 ;  People  *  Reg.  v.  Wilson,  2  Cor.  &  K  527 ;  1 

v.  Flanders,  18  Johns.  164;  Rex  v.  Hoi-  Den.  C.  C.  284. 

den,  2  Tannt.  334;  Brown  v.  Common-  *  Reg.  v.  Beard,  8  Car.  &  P.  143, 148; 

wealth,  2  Leigh,  769 ;  Reg.  v.  Hodgson,  Reg.  v.  Cooke,  8  Car.  &  P.  682 ;  Reg.  v. 

36  Eng.  L.  &  Eq.  626,  Dears.  &  B.  3.  Hill,  8  Car.  &  P.  274. 

1  The  State  v.  Pierce,  8  Iowa,  281.  6  Reg.  v.  Cooke,  8  Car.  &  P.  582 ;  Rex 

1  Reg.  v.  Geach,  9  Car.  &  P.  499;  Reg.  v.  Mazagora,  Ross.  &  Ry.  291 ;  Rex  v. 

v.  Hill,  2  Moody,  80;  Reg.  v.  Beard,  8  Hanson,  2  Moody,  245,  Car.   &  M.  334; 

Car.  &  P.  143 ;  Reg.  v.  Forbes,  7  Car.  &  Rex  v.  Carter,  7  Car.  &  P.  434 ;  Harris  v. 

P.  224 ;  Reg.  v.  Birkett,  Ruse.  &  Ry.  86 ;  People,  9  Barb.  664 ;  Brown  v.  Common- 

Beg.  v.  Hodgson,  Dears.  &  B.  3,  36  Eng.  wealth,  2  Leigh.  769 ;  ante,  4  510. 

I».  &  Eq.  626.  7  Reg.  v.  Marcos,  2  Car.  &  K.  856, 361 ; 

*  Perdue  v.  The  State,  2  Humph.  494.  ante,  4  510. 

And  see  Vol.  L  f  426 ;  Rex  v.  Cushlar,  8  Reg.  v.  Tylney,  1  Den.  C.  C.  319. 

Jebb,  113. 
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to  obtain  any  property  by  false  pretences,  to  allege  that  the  de- 
fendant did  the  act  with  intent  to  defraud,  without  alleging  the 
intent  of  the  defendant  to  be  to  defraud  any  particular  person ;  and, 
on  the  trial  of  any  of  the  offences  in  this  section  mentioned,  it  shall 
not  be  necessary  to  prove  an  intent  on  the  part  of  the  defendant 
to  defraud  any  particular  person,  but  it  shall  be  sufficient  to  prove 
that  the  defendant  did  the  act  charged,  with  an  intent  to  defraud," 
—  the  opinion  of  the  judges  seemed  to  be,  that  the  offence  might 
be  committed  though  there  were  no  person  in  existence  on  whom 
the  fraud  could  operate.1  But  afterward,  on  a  full  consideration 
of  the  matter,  they  decided,  that  this  statute  concerns  only  the 
form  of  the  indictment,  not  the  law  relating  to  the  offence,  which 
stands  now  as  it  stood  before ;  there  being,  it  seems,  a  necessity 
for  some  person  to  exist  who  can  be  defrauded.2 

§  558  [494].  From  the  foregoing  views  concerning  the  intent  it 
follows,  that  a  man  does  not  ordinarily  commit  forgery  who  alters 
a  bond  or  other  like  instrument  running  to  himself,  by  reducing 
the  sum  payable  under  it ;  unless  the  circumstances  show  a  ben- 
efit to  himself,  or  prejudice  to  another.8  The  offence  was  however 
committed,  where  one,  having  received  another's  accommodation 
acceptance  for  1,000/.  at  three  months,  brought  it  back,  saying  he 
could  not  get  so  large  a  bill  discounted,  and  proposed  a  substitu- 
tion of  smaller  bills ;  upon  taking  which  he  pretended  to  destroy 
the  larger,  in  the  presence  of  the  other ;  but  instead  thereof  altered 
it  to  a  bill  at  twelve  months.4 

§  559  [495].  And  if  an  engraving  of  a  forged  note  is  given  to  a 
person  as  a  pattern  or  specimen  of  skill,  without  any  intention  of 
having  it  put  in  circulation,  there  is  no  uttering  of  forged  paper.5 
So  one  does  not  become  guilty  of  crime  who  writes  another's  name 
at  his  request6  And  forging  a  letter,  falsely  representing  persons 
to  be  partners,  is  not  an  offence  either  at  the  common  law,  or  within 
the  Kentucky  statute,  the  words  of  which  statute  are,  "  any  writ- 
ing whatever  whereby  fraudulently  to  obtain  the  possession  of,  or 
to  cause  any  person  to  be  deprived  of,  any  property  whatever,"  — 

*  Reg.  v.  Nash,  2  Den.  C.  C.  493,  12  *  Rex  v.  Atkinson,  7  Car.  &  P.  669. 

Eng.  L.  &  Eq.  578.  *  Rex  v.  Harris,  7  Car.  &  P.  428. 

2  Reg.  v.  Hodgson,  Dears.  &  B.  3,  36  6  Rex  v.  Parish,  8  Car.  &  P.  94 ;  Rex 

Eng.  L.  &  Eq.  626.  v.  Forbes,  7  Car.  &  P.  224 ;  ante,  $  534, 

8  Blake  v.  Allen,  Sir  F.  Moore,  619;  540. 
Hammond  on  Forgery,  pari.  ed.  p.  114, 
1 15 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  264,  {  4. 
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where  the  intent  is  not  to  have  it  used  in  a  court  of  justice,  or  to 
get  any  pecuniary  gain,  or  to  inflict  any  injury.1 


IV.  The  Progress  toward  effecting  the  Fraud. 

§  560  [496].  Forgery,  though  a  substantive  crime,  partakes  of 
the  nature  of  attempt ;  and  so  the  bare  making  of  the  false  writ- 
ing, with  the  evil  intent,  is  alone  sufficient.3  No  fraud  need  be 
actually  perpetrated,8  and  there  need  be  no  uttering.4 

§  561  [497].  Upon  this  principle  rests  the  doctrine  already 
mentioned,6  that  it  is  immaterial  whether  any  additional  credit  be 
gained  by  the  forgery,  or  not.6  On  the  same  ground  it  is  no 
objection  to  holding  a  defendant  for  forging  a  will,  that  the  sup- 
posed testator  is  living.7  And  a  forgery  with  intent,  &c,  is  suf- 
ficient within  Stat.  5  Eliz.  c.  14,s  though  of  a  deed  of  land  in 
which  the  description  of  the  premises  is  so  uncertain  that  it  could 
convey  nothing  if  genuine.9  This  last-mentioned  doctrine,  how- 
ever, runs  close  to  the  one  already  stated,10  that  there  can  be  no 
forgery  of  an  instrument  legally  invalid  on  its  face ;  and  at  the 
present  day  it  should  not  be  received  without  a  fresh  examination. 

V.  Offences  Depending  on  and  Growing  out  of  Forgery. 

§  562  [498].  We  have  considered,  under  another  title,  the  gen- 
eral doctrine  of  cheats  and  attempts  to  cheat,  at  the  common  law.11 
And  we  have  seen,  that  forgery  is  only  a  particular  branch  of  the 
more  comprehensive  crime  of  cheat,  actual  or  attempted.12  In  like 
manner  there  are  other  branches,  in  the  nature  of  forgery,  but 
not  forgery  itself;  and  these  other  branches  we  are  about  to  con- 
template. 


1  Jackson  v.  Weisiger,  2  B.  Monr.  214.  *  Ante,  \  537, 544. 

See  Reg.  v.  Hodgson,  36  Eng.  L.  &  Eq.  *  Bex  v.  Marshall,  Ross.  &  Ry.  75  ; 

626,  Dears.  &  B.  3.  Rex  v.  Taft,  1  Leach,  4th  ed.  172,  2  East 

*  Vol.  I.  {  1008  and  note;  The  State  v.  P.  C.  959. 

Holly,  2  Bay,   262 ;     Commonwealth  v.  7  Rex  v.  Sterling,  1  Leach,  4th  ed.  99, 

Ward  2  Mass.  397.  2  East  P.  C.  950 ;  Rex  v.  Coogan,  1  Leach, 

*  People  v.  Fitch,  1  Wend.   198;  The  4th  ed.  449,  2  East  P.  C.  948. 
State  v.  Humphreys,  10  Humph.  442;  Rex  ■  Ante,  j  518. 

v.  Ward,  2  East  P.  C.  861 ;  The  State  v.  *  Rex  v.  Crooke,  2  Stra,  901. 

Washington,  1  Bay,  120.  10  Ante,  {  506  et  seq. 

4  Commonwealth  v.  Ladd,  15  Mass.  526 ;  u  Ante,  {  142  et  seq. 

Bex  v.  Crocker,  2  Leach,  4th  ed.  987,  2  »  Vol.  I.  $  1008;  ante,  J  147. 
New  Rep.  87,  Ross.  &  Ry.  97 ;  Rex  v. 
Ward,  2  Ld.  Raym.  1461. 
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§  563  [499].  According  to  principles  before  discussed  in  this 
volume,  a  cheat  effected  by  a  forged  instrument  is  indictable  at 
the  common  law,  as  a  substantive  offence ;  *  therefore  an  attempt 
to  cheat  by  means  of  such  an  instrument  is  an  indictable  attempt2 
This  attempt  is  called  in  law  an  uttering.8  And  for  the  reason 
that  to  constitute  any  crime  there  must  be  an  act,  as  well  as  an 
intent,  the  mere  having  of  the  forged  instrument,  with  the  design 
to  cheat,  does  not  suffice ;  but  a  receiving  of  it  with  the  design  so  to 
use  it,  without  actually  using  it,  does.4  And  there  are  statutes, 
English  and  American,  under  which  the  having  alone,  with  the 
intent  to  pass  as  good,  is  a  crime.5 

§  564  [500].  Under  the  Massachusetts  statute,  which  provides 
a  punishment  if  any  person  shall  have  in  his  possession  any  coun- 
terfeit bank-bill  "  for  the  purpose  of  rendering  the  same  current 
as  true,  or  with  intent  to  pass  the  same,"  the  court  held  it  suffi- 
cient to  show  an  intent  merely  to  pass  the  bill,  without  the  further 
design  to  pass  it  as  genuine,  or  for  value.  "  One  object  of  the 
statute  may  have  been  to  prevent  one  dealer  in  forged  paper  from 
passing  counterfeit  notes  to  another,  as  false  notes,  to  enable  and 
assist  him  in  defrauding  others."  8 

§  565  [501].  So  there  are  statutes  against  uttering  forged  in- 
struments. The  legal  meaning  of  the  word  utter  was  stated  in 
the  previous  volume.7  And  the  intent  must  be  such  as  has  been 
already  explained  in  this  chapter.8  Therefore  the  giving  of  a 
piece  of  counterfeit  money  in  charity  is  not  within  Stat.  2  Will.  4, 
c.  34,  §  7,  though  with  knowledge  of  its  being  counterfeit ;  be- 
cause there  is  no  intent  to  defraud.  For  "  although  in  the  stat- 
ute," said  Lord  Abinger,  C.  B.,  "  there  are  no  words  with  respect 
to  defrauding,  yet  in  the  proof  it  is  necessary,  in  my  opinion,  to 
go  beyond  the  mere  words  of  the  statute,  and  to  show  an  intention 

1  Ante,  {  147, 14S.  v.  Morse,  2  Mass.  128;  Commonwealth  v. 

8  Ante,  \  165,  419.  Houghton,  8  Mass.  107  ;  Rex  v.  Rowley, 

8  Reg.  v.  Sharman,  Dears.  285, 18  Jnr.  Ross.  &  Ry.  110;  Hopkins  ».  Common- 

157,  6  Cox  C.  C.  312,  24  Eng.  L.  &  £a.  wealth,  3  Met.  460;  Stone  v.  The  State, 

553,  overruling  Reg.  v.  Bonlt,  2  Car.  &  K.  Spencer,  404. 

604.    The  American  doctrine  is  the  same.  e  Hopkins  v.  Commonwealth,  3   Met. 

Commonwealth  v.  Searle,  2  Binn.  382.  460 ;  a.  p.  The  State  v.  Harris,  5  Ire.  287. 

*  Vol.  I.  {  365.  See  Reg.  v.  Heywood,  2  Car.  &  K.  352; 

8  See  Vol.  I.  {  365 ;  The  State  v.  Ben-  Bevington  v.  The  State,  2  Ohio  State,  160 ; 

ham,  7   Conn.  414  ;    Commonwealth  v.  Reg.  v.  Giles,  1  Moody,  166 ;  Hooper  v. 

Cone,   2   Mass.   132 ;   Commonwealth  v.  The  State,  8  Humph.  93. 

Whitmarsh,  4  Pick.  233;  Sasser  v.  The  7  Vol.  I.  {  321. 

State,  13  Ohio,  453,  483,  484  ;  Spence  v.  *  Ante,  §  555-559.    See  also  Hooper  ». 

The  State,  8  Blackf.  281 ;  Commonwealth  The  State,  8  Humph.  93. 
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to  defraud  some  person."  *  And  the  exhibiting  to  a  man  of  a 
forged  instrument,  not  to  obtain  his  money,  but  merely  to  create 
in  him  false  ideas  of  the  wealth  of  the  exhibitor,  is  not  within  the 
statute.2 

§  566  [502].  We  have  also  statutes  against  "  putting  off,"8 
"passing,"4  "showing  forth  in  evidence,"6  "selling  and  barter- 
ing,"6 and  the  like.  But  these  pages  would  be  too  much  incum- 
bered if  we  were  to  minutely  trace  all  the  provisions  of  law,  local 
to  particular  States,  which  have  created  matter  for  judicial  inves- 
tigation. 

VI.   Concluding  Points. 

§  567  [503].  At  the  common  law,  forgery  is  a  misdemeanor; 
but  most  of  the  English  statutes  of  forgery  make  the  offence 
under  them  felony.7  This  is  so  with  the  two  old  enactments 
before  quoted.8  The  rules  by  which  we  are  to  determine,  whether 
or  not  a  legislative  act  elevates  a  crime,  which  was  a  misdemeanor, 
to  felony,  have  been  already  sufficiently  unfolded.9  And  the 
practitioner  cannot  fail  to  understand  the  importance  of  this  ques- 
tion, in  its  application  to  each  particular  case  under  consideration ; 
and  of  applying,  to  the  result,  those  doctrines  concerning  princi- 
pal, accessory,  and  the  like,  which  were  explained  in  the  previous 
volume.10 


1  Beg.  v.  I 
e  Vol.  I.  { 


Page,  8  Car.  &  P.  122.    And  160;  Vanvalkenburg e.  The  State,  11  Ohio, 

eee  Vol.  I.  {  262  et  seq.    See,  however,  404. 

Beg.  o.  Heywood,  2  Car.  &  K.  352.    The  7  2  East  P.  C  973,  1003 ;  The  State  v. 

words  of  Stat  2  Will.  4,  c.  34,  {  7,  are,—  Cheek,  13  Ire.  114.    And  see  Perdue  v. 

"trader,  utter,  or  pat  off  any  false  or  coon-  The  State,  2  Humph.  494;  Hess  v.  The 

terfeit  coin,  resembling,  or  apparently  in-  State,  5  Ohio,  5  ;  The   State  v.  Rowe, 

tended  to  resemble  or  pass  for,  any  of  the  S  Rich.  17 ;  Lewis  v.  Commonwealth,  2 

king's  current  gold  or  silver  coin,  knowing  S.  &  R.  551;   Commonwealth  v.  Ray, 

the  same  to  be  false  or  counterfeit,"  &c.  8  Gray,  441. 

*  Rex  v.  Shokard,  Ross.  &  Ry.  200.  8  Ante,  {  518-522. 
And  see  further,  as  to  the  intent,  Keg.  v.  •  Vol.  I.  J  587. 

Heywood,  2  Car.  &  K.  352 ;  ante,  f  555  et  10  Vol.  I.  {  594-645.    And  see,  for  cases 

•eg.  relating  to  forgery  and  counterfeiting,  Rex 

*  Vol.  L  *  322;  Reg.  v.  Giles,  I  Moody,  v.  Soares,  Russ.  &  Ry.  25,  2  East  P.  C. 
166;  Berington  v.  The  State,  2  Ohio  974;  Rex  v.  Davies,  Russ.  &  Ry.  113; 
State,  160;  Rex  *.  Palmer,  Russ.  &  Ry.  Rex  v.  Badcock,  Russ.  &  Ry.  249  ;  Rex  v. 
72,  2  New  Rep.  96,  2  Leach,  4th  ed.  978.  Bingley,  Russ.  &  Ry.  446 ;  Rex  v.  Kirk- 

4  Vol.  I.  {  323;  Gentry  v.  The  State,  wood,  1  Moody,  304;  Rex  v.  Dade,  1 
S  Yerg.  451 ;  The  State  v.  Harris,  5  Ire.  Moody,  307  ;  Rex  u.  Giles,  1  Moody,  166; 
2S7 ;  Hooper  v.  The  Bute,  8  Humph.  93 ;  Rex  v.  Stewart,  Russ.  &  Ry.  363 ;  Rex  v. 
The  State  r.  Fuller,  1  Bay,  245 ;  Perdue  Hurse,  2  Moody  &  R.  360 ;  Reg.  v.  Ban- 
ff. The  State,  2  Humph.  494.  nen,  2  Moody,  309, 1  Car.  &  K.  295 ;  Reg. 

*  Vol.  I.  J  323;  The  State  v.  Stanton,  v.  Clifford,  2  Car.  &  K.  202;  Common- 
1  Ire.  424;  The  State  v.  Britt,3  Dev.  122.  wealth  v.  Stevens,  10  Mass.  181 ;  Reg.  v. 

*  Berington  v.  The  State,  2  Ohio  State,  Barber,  1  Car.  &  K.  442 ;  Reg.  v.  Harris, 
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§  568  [504].  Forgery  is  one  of  those  crimes  which,  like  coun- 
terfeiting the  coin,1  may  be  against  the  government  of  the  State, 
the  government  of  the  United  States,  or  both.2  The  question  of 
the  punishment  has  also  been  sufficiently  considered.8 

§  569  [505] .  The  reader  has  likewise  been  directed  to  the  gen- 
eral doctrine,  with  its  reasons  and  qualifications,'  that,  if  a  forged 
instrument  is  used  as  a  false  pretence  or  false  token,  whereby  a 
fraud  is  actually  accomplished,  the  guilty  person  may  be  proceeded 
against,  either  for  the  cheat  effected,  or  for  the  forgery,  at  the 
election  of  the  prosecutor,  when  both  offences  are  of  one  grade 
of  crime,  but  not  when  one  is  a  felony  and  the  other  a  misde- 
meanor.4 

7  Car.  &  P.  416 ;  Hex  v.  Palmer,  Rust.  &  see  as  to  forgery,  The  State  v.  Bowe,  Rich. 

Ry.  72,  2  New  Rep.  96,  2  Leach,  4th  ed.  17 ;  Lewis  v.  Commonwealth,  2S.&R. 

976;  The  State  v.  Cheek,  IS  Ire.  114;  551. 

Rex  v.    CoUicott,   Robs.    &   Ry.  212,  4  *  Vol.  I.  $  823;  ante,  f  162.    And  see 

Taunt.  300;  Reg.  v.  Mazeau,  9  Car.  &  P.  Rex  v.  Evans,  5  Car.  &  P.  553;  Reg.  v. 

676 ;  Bothe's  ease,  Sir  F.  Moore,  666.  Button,  11  Q.  B.  929 ;  People  v.  Peicock, 

i  Ante,  {  271-274.  6  Cow.  72;  Hales'  case,  17  Howell  St  Tr. 

8  See  United  States  v.  Britton,  2  Mason,  161,  209 ;  Reg.  v.  Inder,  1  Den.  C.  C.325; 

464 ;  The  State  v.  Pitman,  I  Brev.  32.  Rex  v.  Anderson,  2  Moody  &  B.  469 ;  Reg 

8  Vol.  I  $  710  et  seq. ;  ante,  §  71.    And  v.  Thorn,  Car.  &  M.  206. 


FORNICATION.    See  tit.  Adultbbt  and  thx  ueb. 
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CHAPTER   XXXII. 

GAMING  AND  THE  LIKE.* 


Sect.  670-672.  Introduction. 

678-675.  The  old  English  Statutory  Law. 

576, 677.  The  American  Legislation. 

678-600.  Expositions  of  Doctrines. 


§  570  [506].  The  vice  of  gaming  has  prevailed  in  all  ages,  and 
among  all  people.  It  seems  founded  on  the  love  of  the  marvellous, 
one  of  the  properties  inherent  in  the  human  mind.  And  so,  like 
every  other  departure  from  the  true  rule  of  right,  it  is,  ir/another 
view,  but  the  action,  wrongful  indeed,  of  a  faculty  given  to  man 
by  his  Maker  for  good  and  valuable  uses.  The  offence  is  not  rec- 
ognized under  the  ancient  common  law  of  England ; a  conse- 
quently an  indictment  will  not  ordinarily  lie  here  for  an  act  of 
gaming,  not  prohibited  by  some  statute,  English  or  American.8 
Whether  the  old  English  enactments  have  the  force  of  common 
law  with  us,  we  shall  see  presently. 

§  571  [507].  But  gaming  may  constitute  an  ingredient  in  a 
common-law  offence ;  for  we  saw  in  the  first  volume,4  that  public 
gaming-houses  are  indictable  common-law  nuisances.  And  we 
have  taken  notice  in  this  volume,6  that  cheating  by  false  dice  is  a 
crime.  There  seems  also  to  be  a  doctrine,  neither  distinct  in  its 
limits  nor  firm  on  the  authorities,  that  some  kinds  of  games  are, 
from  their  peculiar  nature,  offences  at  the  common  law.6  And 
wagers,  which  are  a  species  of  game,  are  in  civil  jurisprudence 
held  to  be  so  far  unlawful,  that,  under  many  circumstances,  or 
even,  according  to  the  views  of  some  judges,  under  all  circum- 
stances,7 an  action  to  recover  them  cannot  be  maintained.    What 


1  For  matter  relating  to  this  title,  lee  Ed.  p.  721 ;  1  Kan.  Crimes,  Grea.  Ed. 

Vol.  L  S  185,  229,  236,  311,  315,  627,  698,  455 ;    1    Gab.   Crim.  Law,  451 ;   United 

942,  949,  951,  1070  et  seq.    See  this  vol-  States  v.  Milbarn,  4  Cranch,  C.  C.  719. 
vme,  tit.  Lotteries.  *  Vol.  I.  f  1070  et  seq. 

*  Bell  v.  Norwich,  3  Dy.  2546;  Case  of       •  Ante,  {  155. 
Monopolies,  11  Co.  84,  87  6.  •  Vol.  L  S  949. 

1  Vol.  L  §  949;  1  Hawk.  P.  C.  Cnrw.        7  Lewis  t>.  Littlefield,  15  Blaine,  233. 
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are  the  limits  of  the  doctrine  concerning  wagers,  it  not  being  uni- 
form in  all  the  States,  is  a  question  aside  from  our  present 
inquiry.1  And  this  caution  will  not  be  useless,  that,  although  an 
action  could  not  be  sustained  for  the  recovery  of  a  particular 
wager,  the  result  would  not  necessarily  follow,  that  the  parties  to 
it  could  be  indicted.  In  Scotland  no  action  is  maintainable  on 
any  gaming  contract  whatever ;  but  undoubtedly  no  mere  gaming, 
in  distinction  from  keeping  a  gaming-house  and  the  like,  is  indict- 
able under  the  common  law  of  that  country.2  i 

§  572  [508].  In  discussing  this  subject,  we  shall  find  few  gen-' 
eral  principles  to  be  elucidated,  the  matter  being  one  of  legislation 
in  the  several  States,  and  the  statutes  being  somewhat  diverse. 
Still  the  practitioner  will  be  assisted  by  the  authorities  mentioned 
in  our  notes,  and  by  such  unfoldings  of  principles  as  can  be  done 
in  a  small  space.  We  shall  consider  the  subject  in  the  following 
order:  I.  The  old  English  Statutory  Law;  II.  The  American 
Legislation ;  III.   Expositions  of  Doctrines. 

I.    The  old  English  Statutory  Law. 

§  573  [509].  Stat.  17  Edw.  4,  c.  3,  made  it  a  misdemeanor  for 
any  person  to  use  the  game  of  klosse,  half-bowl,  kayles,  hand-in- 
hand,  or  queckbord,  or  to  suffer  another  to  play  at  either  of  these 
games  in  his  house.  But  the  subsequent  enactment  of  83  Hen.  8, 
c.  9,  repealed  "  all  other  statutes  made  for  the  restraint  of  unlaw- 
ful games ; "  and  so,  as  this  act  of  Edw.  4  was  not  in  force  when 
our  colonies  were  settled,  there  appears  to  be  no  principle  on 
which  it  can  be  deemed  a  part  of  our  common  law. 

§  574  [510].  Stat.  88  Hen.  8,  c.  9,  is  the  leading  one  of  the 
old  English  enactments.  The  "  bowyers,  fletchers,  stringers,  and 
arrowhead  makers  "  complained,  that  their  business  had  become 
unprofitable  by  reason  of  the  people  following  gaming  instead  of 
archery ;  and  so  this  statute  directs,  that  the  people  exercise  them- 
selves with  long  bows,  and  every  man  have  one  bow  and  at  least 

1  And  Bee  Ball  v.  Gilbert,  12  Met  397 ;  Burnett,  14  Ind.  95 ;  Worthington  v.  Black, 

Gibbons  v.  Gouvernenr,   1    Denio,  170;  18  Ind.  344;  Murdock  v.  Kilbonrn,  6  Wis. 

Ellis  v.  Beale,  18  Maine,  337 ;  Dnnman  v.  468 ;  Woodcock  i>.  McQueen,  li  Ind.  14 ; 

Strother,  1  Texas,  89 ;  Crow  A  The  State,  Stpe  v.  Finarty,  6  Iowa,  394 ;  Craig  v.  An- 

6  Texas,  834;   Bryant  v.  Mead,  I   Cal.  drews,  7    Iowa,   17;    Commonwealth  v. 

441 ;  Trenton  Ins.  Co.  v.  Johnson,  4  Zab.  Gourdier,  14  Gray,  390,  391.    See  post, 

576 ;  Gahan  v.  Neville,  2  Cal.  81 ;  Dewees  S  590,  591  et  seq. 

il  Miller,  5  Harring.  Del.  347 ;  Nudd  p.  *  GreenhutiTs  case,  2  Swinton,  836. 
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four  arrows,  and  every  boy  over  seven  years  of  age  have  furnished 
him  one  bow  and  at  least  two  arrows.  It  then  lays  down  many 
inhibitions  against  gaming-houses,  and  against  gaming  under  par- 
ticular circumstances.  For  instance,  §  16  provides,  "  That  no 
manner  of  artificer  or  craftsman  of  any  handicraft  or  occupation, 
husbandman,  apprentice,  laborer,  servant  at  husbandry,  journey- 
man, or  servant  of  artificer,  mariners,  fishermen,  watermen,  or 
any  serving  man  shall  play  a{  the  tables,  tennis,  dice,  cards,  bowls, 
clash,  coyting,  logating,  or  any  other  unlawful  game,  out  of 
Christmas,  tinder  the  pain  of  twenty  shillings,  to  be  forfeit  for 
every  time ;  and  in  Christmas  to  play  at  any  of  the  said  games  in 
their  masters'  houses,  or  in  their  masters'  presence ;  and  also, 
that  no  manner  of  persons  shall  at  any  time  play  at  any  bowl  or 
bowls  in  open  places  out  of  his  garden  or  orchard,  upon  the  pain 
for  every  time  so  offending  to  forfeit  six  shillings  eight  pence." 1 
This  statute,  according  to  Kilty,  had  never  any  force  in  Mary- 
land,2 and  it  was  probably  not  received  in  any  of  the  colonies.8 
Its  date  (a.  d.  1541)  is  sufficiently  early  to  make  it  common  law 
here ;  but  there  are  several  objections,  apparent  on  the  face  of  the 
whole  enactment,  too  obvious  to  need  any  explanation,  showing, 
that  it  could  not  have  become  a  part  of  our  common  law. 

§  575  [511].  There  are,  moreover,  the  acts  of  16  Car.  2,  c.  7 
(a.  d.  1664) ;  *  10  A  11  Will.  3,  c.  17  (a.  d.  1699)  ; 6  9  Anne,  c. 
6  (a.  d.  1710)  ; 6  9  Anne,  c.  14 ;  *  and  10  Anne,,  c.  26.8  But 
although  these  have  furnished  the  basis  for  American  legislation, 
none  of  them  probably  are  common  law  with  us ;  or  are,  at  least, 
to  be  relied  on  as  the  foundation  of  an  indictment.9  The  conse- 
quence is,  that  our  common  law,  like  the  English,  does  not  make 
the  playing  at  games  of  any  kind,  except  as  before  explained,10  an 
indictable  offence. 

1  See  1  Hawk.  P.  C.  Curw.  Ed.  p.  791-  C.  107,  106, 109,  Cranch,  C.  J.,  observed : 

725.  "The    British  statutes  16  Car.  2,  c  7, 

*  Kilt j  Report  of  Statutes,  75.  against  deceit  in  gaming;  9  Anne,  c.  14, 
9  See  Dnnman  v.  Strother,  1  Texas,  89,  $  I,  avoiding  securities  for  money  lost  at 

92.    It  is  not  set  down  by  the  Pennsylva-  gaming ;  ib.  {  2,  providing,  that,  if  mora 

nia  judges  as  in  force  in  that  State.    Re-  than  10/.  be  lost  at  play  at  one  sitting,  it 

port  of  Judges,  3  Binn.  595.  may  be  recovered ;  and  $  S,  requiring  the 

4  See  1  Hawk.  P.  C.  Curw.  Ed.  p.  726,  winner  to  answer  on  oath ;  are  in  force  in 

729.  this  country.    But  the  English  and  British 

*  Ib.  p.  733,  734.  statutes  prohibiting  certain  games  to  certain 

•  Ib.  p.  T34.  classes  of  persons  never  were  in  force  in 
»  Ib.  p.  727,  72S-731.  Maryland,  and  consequently  are  not  in 
8  Ib.  p.  734.  force  here." 

•  Dunman  v.  8trother,  1  Texas,  89,  92.       10  Ante,  f  571. 
In  United  States  v.  Dixon,  4  Cranch,  C. 
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II.    The  American  Legislation. 

§  576  [512].  The  legislation  of  the  several  States  need  not  be 
presented  here  at  large ;  because  each  practitioner  will  refer  for 
himself  to  his  own  statutes.  But  we  may  observe,  that  the  enact- 
ments on  this  subject  have  principally  for  their  object  the  suppres- 
sion of  public  gaming,  which  leads  to  public  evils.  For  instance, 
the  keeping  of  a  bowling-alley,1  a  billiard-table,2  or  a  faro  bank  or 
other  like  device ; 8  or,  according  to  some  opinions  expressed  in 
legislation,  the  public  racing  of  horses ; 4  or  the  having  of  facilities 
for  gaming,  or  the  allowing  of  gaming,  in  places  where  intoxicat- 
ing liquors  are  sold,6  or  in  public  houses ; 6  or  gaming  in  public 
places,7  to  which  youth  will  be  allured ;  or  on  particular  days,  as, 
for  instance,  on  the  Sabbath  day ; 8  or  the  betting  on  games  played 
by  others,9  or  betting  on  public  elections,10  together  with  some  other 
forms  of  wager;11  or  the  encouraging  of  gaming  in  others,32— 
each  of  these,  made  indictable  by  statutes  in  various  States,  is 
distinguishable  from  mere  private  playing ;  because  its  tendency 
is  to  affect  other  persons  than  the  players  themselves.    And  we 

1  The  State  v.  Currier,  23  Maine,  43 ;  485 ;  Cole  v.  The  State,  9  Texas,  42 ;  The 

Commonwealth  v.  Stowell,  9  Met.  572;  State  t>.  Hix,  3  Dev.  116. 

Commonwealth  v.  Drew,  3  Cosh.  279;  •  Commonwealth  v.  Tilton,  8  Met.  232 ; 

Needham  v.  The  State,  1  Texas,  139 ;  The  The  State  v.  Smitherman,  1  Ire.  14 ;  The 

State  v.  Hay,  29  Maine,  457;  Common-  State  v.  Records,  4  Hairing.  Del.  554; 

wealth  v.  Goding,  3  Met  130.  Commonwealth  t>.  Price,  S  Leigh,  757. 

*  Smith  v.  The  State,  22  Ala.  54;  The  7  Vol.  I.  {  315. 

State  v.  Mosely,  14  Ala.  390  ;  Mayers  v.  '  The  State  v.  Fearson,  2  Md.  310;  The 

The  State,  3  Eng.  222;  Blanton  v.  The  State  v.  Conger,  14lnd.  396. 

State,  5  Blackf.  560;  The  State  v.  Math-  •  Bagley  v.  The  State,  I  Humph.  486 ; 

ews,  2  Brev.  82.  Crow  v.  The  State,  6  Texas,  334 ;  Torney 

1  Commonwealth   v.  Wyatt.  6    Rand,  v.  The  State,  18  Misso.  455 ;  Horton  d. 

694 ;  Ervine  v.  Commonwealth,  5  Dana,  The  State,  8  Eng.  62 ;  Ward  p.  The  State, 

216;    Commonwealth    v.  Burns,  4  J.  J.  22  Ala.  16;  Bachellor  v.  The  State,  10 

Mar.  177.  Texas,  258,  262;  The  State  v.  Bates,  10 

*  The  State  v.  Fidler,  7  Humph.  502;  Misso.    166;    Eubanks  v.  The  State,  5 
Fiddler  v.  The  State,  7  Humph.  508 ;  Van  Misso.  450. 

Valkenhurgh  v.  Torrey,  7  Cow.  252;  10  Doyle  v.  Commissioners  Baltimore 
Shropshire  v,  Glascock,  4  Misso.  536;  County,  12  Gill  &  J.  484 ;  Veach  v.  Elli- 
Boynton  v.  Curie,  4  Misso.  599 ;  Gibbons  ott,  1  Ohio  State,  139;  The  State  v.  Cross, 
v.  Gouverneur,  1  Denio,  170 ;  The  State  v.  2  Humph.  801 ;  Morgan  v.  Pettit,  3  Seam. 
Posey,  1  Humph.  384;  Ellis  i\  Beale,  18  529;  The  State  v.  McLelland,  4  Sneed, 
Maine,  337 ;  The  State  v.  ftess,  1  Ind.  64 ;  437 ;  Commonwealth  v.  Kennedy,  15  B. 
Watson  v.  The  State,  3  Ind.  123;  Huff  v.  Monr.  531 ;  post,  t  594. 
The  State,  2  Swan,  Tenn.  279;  Redman  "  The  State  v.  Posey,  1  Humph.  384; 
ii.  The  State,  33  Ala.  428 ;  Goldsmith  v.  Parsons  v.  The  State,  2  Ind.  499 ; 
The  State,  1  Head,  154.  D unman  v.  Strother,  1  Texas,  89;  Com- 
6  Vol.  I.  *  311 ;  The  State  v.  Black,  9  monwealth  v.  Shelton,  8  Grat.  *92;  Dob- 
Ire.  378 ;  The  State  v.  Terry,  4  Dev.  &  kins  v.  The  State,  2  Humph.  424 ;  Bagley 
Bat  185;  The  State  v.  Coleman,  3  Ala.  v.  The  State,  I  Humph.  486;  Barret  v. 
14 ;  Burdine  v.  The  State,  25  Ala.  60 ;  Hampton,  2  Brer.  226. 
Maraton  v.  Commonwealth,  18  B.  Monr.  a  Fugate  v.  The  State,  2  Humph.  397. 
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may  add,  that  the  evil  is  not  confined  to  places  the  doors  of  which 
are  thrown  open,  and  to  which  all  persons  indiscriminately  have 
access ;  but  the  lure  is  the  more  effectual  when  the  idea  of  secrecy 
is  woven  into  the  charm:  therefore  gaming  under  such  circum- 
stances comes  within  the  mischief  of  public  gaming,  and  statutes 
are  directed  for  its  suppression. 

§  577  [513].  There  is  also  a  difference  whether  the  playing  is 
at  a  game  of  chance  or  of  skill ;  *  whether  there  is  betting  or  not ; 8 
whether  the  party  offends  in  a  single  instance,  or  habitually ; 8 
and,  in  some  States  of  our  country,  whether  the  playing  is  with  a 
white  person  or  with  a  negro  4  or  slave.6  And  the  encouragement 
of  gaming  by  permitting  one's  premises  to  be  used  for  this  pur- 
pose is  a  thing  of  special  consideration,  which  is  sometimes  made 
indictable.6  But  it  is  needless  here  to  undertake  a  complete 
enumeration  of  the  incidents  in  this  general  offence,  against  which 
legislation  has  been  directed. 

HI.  Expositions  of  Doctrines. 

§578  [514].  Construction  of  statutes  —  constitutional  law  — 
by-laws.  We  have  already  seen  what  are  the  peculiar  doctrines, 
applicable  in  some  localities,  concerning  the  interpretation  of  these 
statutes.7    The  question  of  the  constitutionality  of  sundry  laws 

1  The  State  v.  Nates,  S  Hill,  S.  C.  200.  v.  Commonwealth,  2  Rob.  Va.  800 ;  Lowry 

1  The  State  v.  Pordom,  3  Misso.  114;  v.  The  State,  1  Misso.  722;  The  State  v. 

The  State  v.  Albertson,  2  Blackf.  251 ;  Fidler,  7  Humph.  502 ;  Fiddler  v.  The 

Viearo  v.  Commonwealth,  5  Dana,  504.  State,  7  Humph.  508 ;  Shropshire  v.  Glas- 

•  Estes  v.  The  State,  2  Humph.  496 ;  cock,  4  Miseo.  536 ;  Boynton  v.  Carle,  4 
Commonwealth  v.  Hopkins,  2  Dana,  418;  Misso.  599;  The  State  v.  Nates,  3  Hill, 
Commonwealth  v.  Moore,  2  Dana,  402.  S.  C.  200 ;  Smith  v.  The  State,  5  Hnmph. 

4  Johnson  v.  The  State,  8  Ga.  453 ;  The  163 ;  Howlett  v.  The  State,  5  Yerg.  144 ; 

State  v.  Nates,  3  Hill,  S.  C.  200.  The  State  v.  Smitherman,  1  Ire.  14;  Com- 

'  The  State  v.  Laney,  4  Rich.  193.    See  monwealth  v.  Shelton,  8  Grat.  592 ;  Grixe- 

The  State  v.  Pemberton,  2  Dev.  281.  wood  v.  Blane,  20  Eng.  L.  &  Eq.  290,  11 

*  The  State  v.  Mathis,  3  Pike,  84;  Bob-  C.  B.  526 ;  Viearo  v.  Commonwealth,  5 
erts  v.  Commonwealth,  11  B.  Monr.  8;  Dana,  504;  Errine  v.  Commonwealth,  5 
Calvert  v.  Commonwealth,  5  B.  Monr.  264.  Dana,  216;   Commonwealth  v.  Drew,  3 

7  Vol.  1. 1  229.    See  also  Vol.  I.  f  165,  Cash.  279  ;    Commonwealth   v.  Goding, 

311,315,316,627.    For  the  interpretation  3  Met.  180;  Commonwealth  p.  Tilton,  8 

of  sandry  statutes  concerning  gaming,  see  Met.  232 ;    Commonwealth   v.  Wyatt,  6 

Bock  o.  The  State,  1  Ohio  State,  61 ;  John-  Rand.  694  ;    Commonwealth  v.  Garland, 

son  v.  The   State,  8  Ga.  453 ;  Common-  5  Rand.  652 ;  The  State  v.  Gapton,  8  Ire. 

wealth  v.  Chnbb,  5  Rand.  715  ;  Eabanke  271 ;  Ward  v.  The  State,  22  Ala.  16;   Ba- 

v.  The  State,  5  Misso.  450 ;  Errine  v.  Com-  ker  v.  The  State,  2  Har.  &  J.  5 ;  McGowan 

monwealth,  5  Dana,  216;  Hinkle  v.  Com-  v.  The  State,  9  Yerg.  184;  The  State  v. 

monwealth,  4  Dana,  518 ;  Veach  v.  Elliott,  Mosely,  14  Ala.  390 ;  Baglev  v.  The  State, 

1  Ohio  State,  139;  The  State  v.  Laney,  1  Hnmph.  486  ;  Parsons  v.  The  State,  2  Ind. 

4  Rich.  198;  The  State  v.  Mathews,  2  Brer.  499;  The  State  v.  Allaire,  14  Ala.  435; 

82;  The  State  v.  Bates,  10  Misso.  166;  Ashlock  v.  Commonwealth,  7  B.  Monr.  44 ; 

Baker  v.  The  State,  2  Har.  &  J.  5 ;  Pitman  Ellis  v.  Beale,  18  Maine,  337 ;  English  v. 
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prohibiting  lotteries  has  been  discussed  by  the  courts ; l  but  we 
shall  treat  of  lotteries  under  a  separate  title.  So  the  courts  have 
considered  the  questions  of  the  right  to  tax  gaming-houses,2  and 
the  power  of  municipal  corporations  to  pass  by-laws  against 
gaming,8  affirming  the  right  and  power  as  to  both  in  some  cases 

and  circumstances  which  have  arisen,  while  the  contrary  would 
be  held  under  others.  Concerning  the  power  to  pass  prohibitory 
laws  on  the  general  subject,  no  doubt  can  be  stirred ;  for  it  is 
clearly  within  the  scope  of  legislation.4 

Young,   10  B.  Monr.  141;  Van  Valken-  smith  v.  The  State,  1  Head,   154;  The 

burgh  t>.  Torrey,  7  Cow.  252;  The  State  v.  State  v.  Maurer,  7  Iowa,  406;  Common- 

Posey,   1  Humph.  884;  Johnson  ».  Lans-  wealth  ».  Fattee,  12  Cash.  501 ;  The  Stats 

ley,  12  C.  B.  468,  22  Eng.  L.  &  Eq.  468 ;  v.  Keisler,  6  Jones,  N.  C.  73  ;  The  State  r. 

Hickerson  v.  Benson,  8  Misso.  8 ;  Smith  v.  Hope,  15  Ind.  474 ;  People  v.  Markh&m, 

The  State,  22  Ala.  54 ;  The  State  v.  Black,  7  Cal.  208. 

9  Ire.  S78 ;  Commonwealth  v.  Terry,  2  Va.  1  Commonwealth  v.  Dana,  2  Met.  329; 

Cas.   77;  Windsor  v.  Commonwealth,  4  The  State  v.  Allen,  2  McCord,  55;  Fre- 

Leigh,  680 ;  The  State  v.  Terry,  4  Dev.  &  leigh  v.  The  State,  8  Misso.  606 ;  The 

Bat.  185  ;  Smith  v.  The  State,  23  Ala.  39 ;  State  v.  Sterling,  8  Misso.  697  ;  Phaien  v. 

Bardine  v.  The  State,  25  Ala.  60;  The  Commonwealth,   I   Rob.  Va,    713;   The 

State  v.  Mathis,  3  Pike,  84;  Roberts  v.  State  v.  Phaien,   3  Harring.   Del.  441; 

Commonwealth,  11  B.  Monr.  3 ;  Calvert  v.  Wendover  v.  Lexington,  15  B.  Monr.  258. 

Commonwealth,  5  B.  Monr.  264 ;  Blanton  *  Washington  v.  The  State,  8  Eng.  751 

v.  The  State,  5  Blackf.  560 ;  Stith  v.  The  As  to  lotteries,  see  The  State  v.  Allen,  2 

State,  8  Eng.  680 ;  Commonwealth  v.  Price,  McCord,  55. 

8  Leigh,  757 ;  Reg.  v.  Ash  ton,  I  Ellis  &  B.  8  The  State  v.  Hay,  29  Maine,  457. 
286,  16  Eng.  L.  &  Eq.  346 :  The  State  v.  *  People  v.  Beatty,  14  Cal.  566,  573, 
Ness,  1  Ind.  64 ;  Hinkle  v.  Commonwealth,  Baldwin,  J.,  observing :  "  Similar  statutes 
4  Dana,  518 ;  The  State  v.  Pnrdom,  3  exist  in  many  of  the  States,  and  hare  been 
Misso.  114 ;  Estes  v.  The  State,  2  Humph,  carried  into  effect  without  a  question  of  the 
496 ;  Higdon  v.  Heard,  14  6a.  255 ;  O'-  constitutional  power  of  the  legislatures/' 
Biennis  v.  The  State,  12  Misso.  311 ;  Com-  There  may,  of  course,  be  unconstitutional 
mon wealth  v.  Burns,  4  J.  J.  Mar.  177 ;  legislation  on  this  subject  by  reason  of  the 
The  State  v.  Doon,  R.  M.  Chart.  1 ;  Rodg-  peculiar  provisions  employed,  as  well  ss 
ere  v.  The  State,  26  Ala.  76 ;  Bryan  v.  The  on  any  other.  The  following  is  a  digest 
State,  26  Ala.  65 ;  Norton  v.  The  State,  of  some  points ;  but  the  reader  is  cautioned 
15  Ark.  71;  Conner  v.  Ragland,  15  B.  against  inferring,  that,  because  a  point 
Monr.  634 ;  The  State  v.  Hawkins,  15  Ark.  has  been  held  in  a  way  there  mentioned  in 
259 ;  Huff  v.  The  State,  2  Swan,  Tenn.  some  other  State  than  his  own,  it  will  oon- 
279 ;  Germania  v.  The  State,  7  Md.  1 ;  sequently  be  held  in  the  same  way  in  his 
Elliott  v.  The  State,  26  Ala.  78 ;  Myers  i>.  own  State.  The  provisions  of  our  State 
The  State,  8  Sneed,  98 ;  Speight  t>.  The  constitutions  differ  somewhat,  and  different 
State,  29  Ala.  32 ;  The  State  v.  McLelland,  judges  differ  somewhat  in  their  interprets- 
4  Sneed,  437  ;  Ritte  v.  Commonwealth,  tions  :  The  statute  of  Arkansas  (Rev.  Sis. 
18  B.  Monr.  35;  Randolph  v.  The  State,  c.  128,  $5),  providing  that  "no  person 

9  Texas,  521 ;  The  State  v.  Herryford,  19  shall  have  or  use  any  billiard  table  or  nine- 
Misso.  377  ;  Windham  v.  The  State,  26  pin  alley,  without  first  paying  to  the  sheriff 
Ala.  69 ;  Commonwealth  v,  Wilson,  9  the  tax  required  by  this  act,'  is  repugnant 
Leigh,  648;  The  State  v.  Fulton,  19  Misso.  to  the  constitution,  and  void.  Stevens  p. 
680 ;  The  State  v.  Smith,  19  Misso.  683 ;  The  State,  2  Pike,  291.  Keeping  a  billiard 
The  State  v.  Horan,  1 1  Texas,  144 ;  Cole  table  is  not  a  privilege  within  the  meaning 
v.  The  State,  9  Texas,  42  ;  Barker  v.  The  of  the  constitution  of  Arkansas,  allowing  t 
State,  12  Texas,  273;  Commonwealth  v.  tax  to  be  imposed  on  merchants,  hawken, 
Kennedy,  15  B.  Monr.  531 ;  Jones  v.  The  pedlers,  and  "privileges/*  and  therefore  if 
State,  26  Ala.  155;  Marston  o.  Common-  not  taxable,  lb.  Nor  is  the  keeping  of  a 
wealth,  18  B.  Monr.  485;  Watson  v.  The  stallion.  Gibson  v.  County  of  Pulaski,  3 
State,  3  Ind.  123  ;  Wade  v.  Doming,  9  Ind.  Pike,  309.  A  statute  making  the  keeping 
35 ;  Johnson  v.  The  State,  4  Sneed,  614 ;  of  a  billiard  table  a  penal  oflence  punishable 
The  State  v.  Kelly,  24  Texas,  182;  Gold-  by  fine,  and  at  the  same  time  providing 
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§  579  [515].  Gaming  —  unlawful  game.  Gaming  is  not  one 
of  those  words  which  have  received  an  exact  meaning  in  the  law.1 
And  although  it  is  found  in  many  statutes,  ancient  and  modern, 
we  must  construe  them  on  the  idea,  that  the  makers  had  only  an 
indefinite  notion  of  its  signification,  and  intended  the  precise 
sense  should  be  gathered  from  its  relation  to  other  words  in  the 
statute,  from  the  reason  of  the  law,  and  from  the  circumstance^ 
surrounding.  Bouvier  defines  it  to  be,  "  a  contract  between  two 
or  more  persons,  by  which  they  agree  to  play  by  certain  rules  at 
cards,  dice,  or  other  contrivance,  and  that  one  shall  be  the  loser 
and  the  other  the  winner,"  2  But  while  this  definition  may  accu- 
rately express  the  signification  of  the  word  as  sometimes  used,  it 
does  not  give  correctly  the  whole  of  it.  In  the  South  Carolina 
court,  a  learned  judge  observed :  "  The  general  meaning  of  the 
word  game  is  to  play  at  any  sport,  but  in  common  parlance  it 
means  more  commonly  to  play  at  some  game  of  chance  for  money. 
This  latter  meaning  is,  however,  narrowed  by  the  act  of  1817, 
which  prohibited  playing  at  all  games  of  chance  (except  whist) 
with  or  without  betting ;  ever  since  its  passage  the  word  game  has 
been  understood  to  mean  to  play  at  an  unlawful  game,  without 
any  reference  to  the  fact  whether  anything  was  bet  or  not."  8 

§  580  [515  a].  In  a  Tennessee  case,  the  jury  rendered  the  fol- 
lowing special  verdict,  upon  which  the  court  adjudged  the  defend- 
ant to  be  guilty  of  gaming :  "  We  find  that  the  defendant,  with 
some  six  or  more  other  gentlemen,  played  at  a  game  called  ten- 
pins, or  handicap.  In  this  game  no  one  played  to  beat  any  other 
gentleman,  but  each  one  had  assigned  to  him  a  certain  number  of 
pins  to  be  got  with  a  certain  number  of  balls,  some  more  and 
some  less,  according  as  they  were  considered  good  or  bad  players. 
If  the  player  did  not  get  the  number  of  pins  assigned  him,  he 
was  to  treat  to  a  bottle  of  champagne.  The  defendant  did  play 
in  this  game,  in  Maury  county,  in  less  than  six  months  preceding 
this  presentment,  and  did  sometimes,  on  failing  to  get  the  number 

that  a  person  convicted  under  it  shall  not  late   the    use  of  it  as   to  prevent  any 

be  again  prosecuted  for  keeping  the  same  injury  therefrom  to  the  public  morals  or 

table  within  one  year  from  the  conviction,  public  good.     Stevens   v.  The  State,  2 

is  void  as  to  the  proviso  of  exemption,  be-  r ike,  291. 

cause  it  indirectly  levies  a  tax  npon  the  1  Vol.  I.  $  285,  2S6. 

keeping  of  a  billiard  table.    The  State  v.  *  Bouv.  Law  Diet.  tit.  Gaming. 

Hanger  5  Pike,  412.    The  legislature  can-  '  The  State  v.  Kates,  2  Hill,  8.  C.  200. 

not  restain  any  one  from  making  or  using 

a  billiard  table,  but  may,  by  law,  so  regu- 
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of  pins  allotted  to  him,  treat  to  a  bottle  of  champagne,  and  some- 
times he  did  not.  It  was  agreed  by  the  parties,  at  the  commence- 
ment of  the  playing,  that  the  treat  was  a  voluntary  thing,  and  no 
one  need  do  so,  unless  he  was  perfectly  willing.  The  jury  further 
find,  that  the  defendant  and  the  other  gentlemen  engaged  in  this 
play  did  not  believe  it  to  be  gaming."  And  the  learned  judge 
.who  delivered  the  opinion  of  the  court  said :  "  What  is  gaming  ? 
It  is  defined  by  the  Act  of  1799,  c.  8,  §  2,  to  be  a  playing '  at  any 
match  or  matches  at  cards,  dice,  billiards,  or  any  other  game  of 
hazard  or  address,  for  money  or  other  valuable  thing.'  By  the 
same  section,  to  '  encourage  or  promote '  is  the  same  offence ;  and 

so  is  betting  upon  such  hazards,  by  subsequent  acts Was 

this  a  case  of  unlawful  gaining  ?  We  think  it  very  clear  that  it 
was.  It  was  a  risk  of  a  bottle  of  wine  upon  a  hazard,  whether 
he  knocked  down  the  number  of  pins  designated  or  not.  It  was 
not  a  bet  with  any  particular  individual,  but  with  the  whole  com- 
pany. So,  the  game  was  to  go  around  from  one  to  another ;  each 
was  to  treat  if  he  failed  to  come  up  to  the  requisition  of  the 
assessors,  as  they  were  called.  It  woAld  certainly  be  gaming  for 
two  or  more  persons  to  determine,  by  the  chance  of  a  game  at  ten- 
pins, who  should  pay  the  boy  for  setting  up  the  pins,  or  who 
should  treat,  as  much  as  if  the  same  amount  was  staked  up  and 
won  and  lost  upon  the  game.  All  these  contrivances  are  regarded 
and  intended  as  evasions  of  the  law,  and  cannot  be  tolerated." 1 

§  581  [516].  The  phrase  "  unlawful  game"  is  as  little  defined 
in  the  law  as  is  the  single  word  gaming.  Attempts  have  been 
made  to  restrict  its  effect  in  a  statute  to  such  games  as  had  beeii 
declared  in  previous  enactments  to  be  unlawful.  But  although 
this  is  a  consideration  which  properly  enters  into  the  question,  and 
is  in  many  cases  the  test  to  determine  the  result,8  yet  it  is  by  no 
means  always  so.  Thus  the  tenth  section  of  the  Act  of  1833,  of 
Kentucky,  against  owners  using  their  houses  for  gaming  purposes, 
employs  the  words  "  shall  permit  or  suffer  games  at  faro,  or  any 


1  Walker  v.  The  State,  2  Swan,  Tenn.  money ;  it  is  to  determine  which  p&rtr 

287,  289,  290,  291,  opinion  by  Caruthere,  shall  pay  a  sum  of  money  for  the  other. 

J.    In  Massachusetts  it  was  said:  "All  Commonwealth  v.  Taylor,  14  Gray,  26, 29, 

gaming  is  unlawful  by  the  law  of  this  com-  Shaw,   C.  J.     a.  p.    Commonwealth  v. 

monwealth;  and  it  is  gaming  to  play  any  Gourdier,  14  Gray,  390;    The  State  p. 

game  of  hazard,  for  money  or  other  arti-  Maurer,  7  Iowa,  406.    And  see  post,  §  582 

cle  of  value.    A  game  of  hazard,  to  deter-  and  note. 

mine  who  shall  pay  for  the  beer  or  other  a  Commonwealth  v.  Goding»3  Met.  130 
liquor  to  be  drank,  is  strictly  playing  for 
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other  unlawful  game  or  games  whatever,  at  which  money  or  any 
other  thing  is  won  or  lost ; "  and  the  court  refused  to  limit  the 
meaning  of  the  expression  in  the  way  suggested,  but  held,  that 
the  criterion  to  determine  whether  any  particular  game  is  within 
the  prohibition  is  the  one  furnished  by  the  words  "  won  or  lost ; " 
and  so  an  unlawful  game  is  any  game  at  which  betting  is  done.1 
And  in  Massachusetts,  under  a  statute  differently  worded,  cock- 
fighting  was  held  to  be  an  unlawful  game,  principally  because  of 
its  barbarous  nature,  making  it  unlawful  at  the  common  law.2 

§  582  [517] .  And  even  the  word  gaming,  without  the  prefix 
unlawful,  seems  usually  to  imply  something  of  an  unlawful 
nature :  as,  betting  on  the  sport ;  being,  indeed,  ordinarily  an  in- 
gredient in  its  signification  ;  or  a  game  of  an  evil  or  immoral  ten- 
dency. And  so,  in  England,  where  a  tavern  license  contained  the 
provision,  that  the  party  licensed  "  do  not  knowingly  suffer  any  un- 
lawful games,  or  any  gaming  whatsoever,"  in  the  premises,  the 
court  held  the  provision  not  to  be  infringed  by  allowing  dominos 
to  be  played  there.  Said  Lord  Campbell,  C.  J., "  Parties  may 
play  at  a  game  which  is  not  in  itself  unlawful,  without  gaming." 
And  he  added,  "  If  money  is  staked,  it  is  gaming,  and  a  publican 
may  be  lawfully  convicted  for  that ;  but  this  conviction  does  not 
state  that  such  was  the  case." 8  And  under  an  English  statute 
which  provided, "  that  all  contracts  or  agreements,  whether  by 
parol  or  in  writing,  by  way  of  gaming  or  wagering,  shall  be  null 
and  void,"  the  judges  held  that  a  colorable  contract  for  the  sale 
and  purchase  of  railway  shares,  where,  according  to  the  under- 
standing of  both  parties,  the  shares  sold  are  not  to  be  delivered, 
but  merely  the  "  differences "  are  to  be  paid,  according  to  the 
rise  and  fall  of  the  market,  is  within  the  provision.4  In  Tennes- 
see, the  doctrine  appears  to  have  been  laid  down,  that  there  can 
be  no  gaming  without  a  wager;6  but  this  proposition,  pretty 

1  Vicaro  v.  Commonwealth,  5  Dana,  them ;  or,  if  any  neighbors  play  at  bowls  for 
504.  And  see  Ervine  v.  Commonwealth,  their  recreation,  or  the  like ;  these  are  not 
5  Dana,  216.  within  the  statute ;  if  the  honse  be  not  kept 

2  Commonwealth  v.  Tilton,  3  Met.  232.  for  gaming,  nor  the  gaming  be  for  lucre  or 
In  the    Law    Dictionary  of  Jacob,   tit.  gain.    Dalt.  c.  46." 

Gaming,  we  read  :  "  A  person  was  con-  *  Reg.  v.  Ashton,  16  Eng.  L.  &  Eq.346, 

victed  of  keeping  a  cockpit ;  and  the  court  I  Ellis  &  B.  286. 

resolved  it  to  be  an  unlawful  game  within  *  Grizewood  v.  Blano,  11  C.  B.  526,  20 

the  Stat.  33  Hen.  8,  c.  9,  and  fined  him  Eng.  L.  &  Eq.  290. 

40s.  a  day.     Keb.  510.    But  if  the  guests  6  Dobkins  v.  The  State,  2  Humph.  424. 

in  an  mn  or  tavern  call  for  a  pair  of  dice,  See  ante,  \  580. 

or  tables,  and  for  their  recreation  play  with 
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clearly,  would  not  be  everywhere  received  in  a  universal  sense. 
In  other  words,  it  is  true  generally,  not  always.1 

§  583  [518].  On  the  whole,  we  must  close  this  topic  where  we 
began  it,  by  saying  that  the  law  has  not  yet  drawn  about  these 
words  lines  enabling  us  absolutely  to  go  further  than  lay  down 
the  proposition,  that  they  mean  something  more  than  a  mere 
innocent  sport ;  but  how  much  or  what  more  must  be  determined 
by  every  court,  on  consideration  of  the  entire  legislation  of  the 
State  concerning  the  subject,  and  of  such  other  matters  as  the 
principles  of  a  sound  legal  interpretation  demand.2 

§  584  [519].  Game  of  chance.  The  words  "  game  of  chance" 
seem  not  to  require  any  extended  explanation.  They  are  used 
undoubtedly  as  distinguished  in  meaning  from  such  words  as 
"  game  of  skill."  Thus,  in  Iowa,  horse-racing  is  held  not  to  be  a 
game  of  chance.8  And  the  same  is  held,  in  North  Carolina,  of 
the  game  of  tenpins.4  On  the  other  hand,  where  the  question 
was  left  to  the  jury,  the  game  of  "  shuffleboard  "  *  and  the  game 
of  "  rondo " 6  were  severally  determined,  the  former  in  North 
Carolina,  the  latter  in  Missouri,  to  be  games  of  chance. 

§  585  [520].    Faro  bank  and  the  like.    A  statute  of  Virginia 


1  And  see,  ante,  f  579 ;  The  State  v.  observed :  "  To  constitute  gaming,  one  or 
Fearson,  2  Md.  310.  the  other  of  the  parties  must  expect  to 

2  The  reader  may  derive  some  light  by  profit  by  the  game.  Blewett  v.  The  State, 
consulting  the  following  cases,  in  addition  34  Missis.  606,  614.  Under  the  Tennessee 
to  those  already  referred  to:  Cameron  v.  act  of  1833,  there  may  be  a  "horse-race" 
The  State,  15  Ala.  383 ;  Swallow  v.  The  though  there  is  no  wager,  and  no  previous 
State,  20  Ala.  30 ;  The  State  v.  Records,  agreement  to  run  the  race.    Goldsmith  v. 

4  Harring.  Del.  554;  Commonwealth  v.  The  State,  1  Head,  154. 

Shelton,  8  Grat.  592  ;  The  State  v.  Smith-        *  The  State  v.  Gupton,  8  Ire.  271.    In 

erman,  1  Ire.  14;  Howlett  v.  The  State,  this  case,  Ruffin,  C.  J.,  observed:  "The 

5  Yerg.  144 ;  Shropshire  v.  Glascock,  4  phrase  '  game  of  chance '  is  not  one  long 
Misso.  536;  Boynton  v.  Curie,  4  Misso.  known  in  the  law,  and  haying  therein 
599  ;  The  State  v.  Fidler,  7  Humph.  502 ;  a  settled  signification,  but  was  intro- 
Fiddler  v.  The  State,  7  Humph.  508  ;  duced  into  our  statute-book  by  the  act  of 
Commonwealth  v.  Terry,  2  Va.  Cas.  77  ;  1835.  A*  it  had  no  technical  meaning  as 
Commonwealth  v.  Stowell,  9  Met.  572  ;  a  legal  expression,  it  must  have  been  used 
Smith  v.  The  State,  5  Humph.  163 ;  Com-  by  the  legislature  in  the  sense  in  which 
monwealth  v.  Garland,  5  Rand.  652 ;  Wade  persons  conversant  in  games,  or  the  world 
v.  Deming,  9  Ind.  35.  at  large,  give  to  it  in  classing  the  different 

1  Harless  v.  United  States,  1  Morris,  kinds  of  games Though  our  knowl- 

169.    Taking  a  chance  in  a  raffle  regularly  edge  of  such  subjects  is  very  limited,  yet 

licensed  and  paid  for  is  not  gaming  within  we  believe,  that,  in  the  popular  mind,  the 

the  Alabama  Code,  y  3243.    Hawkins  v.  universal  acceptation  of c  a  game  of  chance* 

The  State,  33  Ala.  433.  It  has  been  held  in  is  such  a  game  as  is  determined  entirely  or 

Mississippi  not  to  be  gaming  to  play  on  a  in  part  by  lot  or  mere  luck,  and  in  which 

licensed  billiard-table,  the  loser  to  pay  for  judgment,  practice,  skill,  or  adroitness  have 

the  use  of  the  table ;  for  that  is  in  accord-  honestly  no  office  at  all,  or  are  thwarted 

ance  with  the  rule  of  the  game,  and  the  by  chance." 

winner  makes  no  profit  by  it,  which  is  of       *  The  State  v.  Bishop,  8  Ire.  266. 
the  essence  of  gaming.    And  Fisher,  J.,       e  Glascock  u.  The  State,  10  Misso.  506. 
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provides,  that  "  every  keeper  or  exhibitor  of  any  of  the  tables 
commonly  called  A  B  C,  or  E  0  tables,  or  faro  bank,  or  any 
other  gaming-table  of  the  same  or  like  kind,  under  any  denomina- 
tion whatsoever,  or  whether  the  same  be  played  with  cards  or 
dice,  or  in  any  other  manner  whatsoever,  shall,"  Ac.  And  the 
court  has  held,  that,  under  the  clause  "  of  the  same  or  like  kind," 
a  gaming-table  called  "  hap-hazard,"  otherwise  "  blind-hazard," 
otherwise  "  skin-cap,"  is  included.  The  judge  observed :  "  The 
court  is  not  advised  that  there  are  or  can  exist  but  two  kinds  or 
classes  of  games  of  chance.  The  first  is,  where  the  chances  are 
equal,  all  other  things  being  equal.  The  second  is,  where,  all 
other  things  being  equal,  the  chances  are  nevertheless  unequal, 
that  is,  in  favor  of  one  side.  The  standard  games  enumerated, 
so  far  as  they  are  understood  by  this  court,  are  of  the  second 
class ;  and  in  all  three  of  them  the  chances  are  in  favor  of  the 
exhibitor  of  the  game  or  table.  Now  the  playing  charged  in  the 
information  is  at  a  game  which,  by  the  evidence,  is  proved  to  be  a 
game  wherein  the  chances  are  unequal,  and  in  favor  of  the  ex- 
hibitor of  the  table.  It  must,  therefore,  belong  to  the  same  class, 
and  be  of  the  like  kind  of  gaming  to  which  the  enumerated  games 
belong.  The  advantages  or  chances  in  favor  of  the  player  or 
exhibitor  of  the  table  are  not  the  same  in  each  case,  but  in  each 
case  the  chances  are  in  his  favor ;  and  this  is  the  distinctive  char- 
acter which  marks  them  as  games  of  the  same  or  like  kind." l 

§  586  [521].  In  South  Carolina,  the  statute  against  gaming 
"  at  any  faro  bank,  or  at  any  other  table  or  bank  of  the  same  or 
the  like  kind,  under  any  denomination  whatsoever,"  is  held  to 
include  the  game  called  "  Thimble,  or  Thimbles  and  Balls."  And 
the  observation  was  let  fall,  that,  "  if  the  prohibited  games  be 
confined  to  those  alone  in  which  the  stake  is  won  or  lost  by 
chance,  the  result  would  follow  that  the  gambler  who  relied  on 
the  practical  legerdemain  of  a  juggler,  whilst  he  professed  that 
the  stake  depended  on  fortune,  will  escape  punishment  by  playing 
falsely."  a 

§  587  [521  a].  A  statute  of  Kentucky  provided,  that "  whoever 
shall  set  up,  exhibit,  or  keep,  for  himself  or  another,  <fcc,  any 

1  Daniel,  J.,  in  Commonwealth  v.  Wy-  the  point,  that  mere  colorable  changes  in  a 

att,  6  Rand.  694,  702.  game,  after  the  enactment  of  a  legislative 

1  The  State  v.  Red,    7  Rich.  8.    And  prohibition,  do  not  prevent  the  prohibition 

see  Crow  v.  The  State,  6  Texas,  334.    See  from  attaching. 
McGowan  v.  The  State,  9  Yerg.  184,  to 
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faro  bank,  gaming-table,  machine,  or  contrivance  used  in  betting, 
or  other  game  of  chance,  whereby  money  or  other  thing  is  or  may 
be  won  or  lost,  shall  be  fined,"  &c.  And  the  court,  by  Stites,  J., 
giving  a  construction  to  this  statute,  employed  the  following  lan- 
guage :  "  It  is  obvious,  we  think,  from  the  language  of  the  section, 
and  the  severe  punishment  denounced  against  any  violation 
thereof,  that  the  object  of  the  legislature  was  to  suppress  that 
species  of  gambling  carried  on  by  banking  games,  such  as  faro, 
roulette,  and  other  games,  where  there  is  a  fund  of  money  offered 
and  ready  to  be  staked  on  all  bets  others  may  choose  to  make 
against  the  banker,  on  the  game  which  he  shall  exhibit  to  entice 
bets.  This  is  the  character  of  gaming-table,  machine,  and  con- 
trivance mentioned  and  intended  to  be  embraced  in  the  section  in 
question  ;  and  those  who  are  guilty  of  keeping  or  setting  up  such 
tables,  machines,  or  contrivances,  are  those  intended  to  be  ren- 
dered infamous,  and  disqualified  from  voting  and  holding  office. 
To  convict  under  this  section  it  should  appear,  that  the  table, 
machine,  or  contrivance  was  such  as  is  ordinarily  used  for  gam- 
bling for  money  or  property." 1 

§  588.  A  Missouri  statute  is  as  follows :  "  Every  person  who 
shall  set  up  or  keep  any  table  or  gambling  device,  commonly  called 
ABC,  faro  bank,  E  0,  roulette,  equality,  or  any  kind  of 
gambling-table  or  gambling  device,  adapted,  devised,  and  designed 
for  the  purpose  of  playing  any  game  of  chance  for  money  or 
property,"  &c.  And  it  is  held,  that  cards  are  a  gambling  device 
within  the  meaning  of  this  provision.8 

§  589.  And  it  has  been  held,  that  parties  cannot  evade  a  statute 
by  calling  the  game  which  it  prohibits,  by  some  other  name.8  And 
upon  this  point,  Lipscomb,  J.,  in  the  Texas  court,  held  the  follow- 
ing language :  "  There  was  a  time  when  so  much  regard  was  paid 
to  the  name  of  a  game,  that,  when  a  game  was  prohibited,  those 
professors  of  the  science  of  gambling  had  only  to  change  the  name 
of  the  game  to  avoid  the  penalty,  and  the  history  of  jurisprudence 
will  show  the  following  absurdities :  When  the  game  of  Roulette 
was  prohibited,  those  astute,  scientific  gentlemen  changed  the 
name  to  Rouge  et  Noir,  from  that  to  Roulette  Poulette,  and  then 
to  A  B  C,  and  to  E  0,  and  the  last  to  O  E.  But  such  shallow 
devices  can  no  longer  be  made  available.    Common  sense  has 

1  Ritte  v.  Commonwealth,  18  B.  Monr.        *  The  State  v.  Herryford,  19  Misso.377. 
35,  89,  40.  »  The  State  v.  Maurer,  7  Iowa,  406. 
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triumphed  over  such  absurdities.  And  by  the  introduction  of  the 
word  i  device '  into  our  statute,  courts  will  inquire,  not  into  the 
name,  but  the  game,  to  determine  whether  it  is  a  prohibited 
game."1 

§  590  [522] .  Wager  and  betting.  Gaming  and  betting  are  not 
synonymous  terms,  yet  they  are  closely  allied  in  meaning.  Under 
the  Virginia  statute,  which  provides  a  punishment  for  every  per- 
son "  who,  at,  &c.y  shall  play  at  any  game  whatever,  except  bowles, 
backgammon,  draughts,  or  any  licensed  game ;  or  bet  on  the 
hands  or  sides  of  others  who  do  play ; "  the  betting  of  money  on  a 
horse-race  is  held  not  to  be  prohibited.2  But  in  Indiana  the  con- 
trary is  held  ;8  so  under  the  statute  of  Maine  also,  which  however 
is  not  in  the  same  words.4  In  Tennessee,  the  laying  of  a  bet  on  an 
election  is  held  not  to  be  gaming.5 

§  591  [523].  In  some  States,  horse-racing  is  regarded  as  an 
amusement  so  innocent  that  wagers  upon  the  result  are  collectable 
in  the  courts  of  law.6  But  in  other  States,  the  contrary  view  is 
taken ;  and  there  are,  moreover,  in  many  States,  statutes  intended 
to  suppress  or  control  both  racing  and  wagers.7  A  race  with 
mares,  or  with  mules,  is  a  "  horse-race,"  within  a  prohibiting  stat- 
ute on  this  subject.8  If  there  is  a  statute  forbidding  horse-racing 
on  a  public  road,  and  the  statute  provides  no  punishment,  the  act 
is  indictable,  therefore,  as  a  misdemeanor  at  the  common  law.9 

1  Smith  v.  The  State,  17  Texas,  191,        *  Wade  v.  Deming,  9  Ind.  35. 
192.    The  statute,  on  which  this  opinion        *  Ellis  v.  Beale,  18  Maine,  337.    See 

was  pronounced,  iB  not  given  in  the  report,  also  Bledsoe  v.  Thompson,  6  Rich.  44. 
In  Alabama,  a  conviction  cannot  be  had        5  The  State  v.  Smith,  1  Meigs,  99. 
under  an  indictment  for  gaming,  on  proof       6  Barret   v.   Hampton,  2   Brev.  226  ; 

that  the  defendant  plaved  a  game  of  euchre  Kirkland  v.  Bandon,  8  Texas,  10;  McEl- 

with  dominos,  if  the  jury  are  satisfied  that  roy  v.  Carmichael,  6  Texas,  454 ;  Dunman 

euchre  with  dominos  is  an  older  game  than  v.  Strother,  1  Texas,  89.    See  McElroy  v. 

euchre  with  cards,  and  that  both  cards  and  Chancellor,  8  Texas,    270  ;   Johnson   v. 

dominos  are  still  in  common  use  in  playing  Lansley,  12  C.  B.  468,  22  Eng.  L.  &  Eq. 

euchre ;  unless  they  are  also  satisfied,  that,  468. 

in  the  particular  game  played,  dominos  7  The  State  v.  Posey,  I  Humph.  384; 
were  used  as  a  substitute  for  cards,  though  Gibbons  v.  Gouverneur,  1  Denio,  170  ; 
the  feet  of  their  being  such  substitute  was  Bledsoe  v.  Thompson,  6  Rich.  44 ;  Van 
not  known  to  the  players  at  the  time.  Valkenburgh  v.  Torrey,  7  Cow.  252 ;  Ellis 
Harris  v.  The  State,  33  Ala.  373.  If  a  v.  Beale,  18  Maine,  337 ;  Lewis  v.  Little- 
statute  prohibits  "pool,"  it  is  immaterial  field,  15  Maine,  233;  Huff  v.  The  State, 
that  it  is  played  on  a  ten-pin  alley  instead  2  Swan,  Tenn.  279 ;  Myers  v.  The  State, 
of  on  a  billiard-table.  The  State  v.  Kelly,  3  Snead,  98 ;  Watson  v.  The  State,  3  Ind. 
24  Texas,  182.  And  see  Cohen  v.  The  123.  And  see  ante,  $  571. 
State,  17  Texas,  142;  Smith  v.  The  State,  *  Goldsmith  v.  The  State,  1  Head,  154. 
17  Texas,  191.  •  Redman  v.  The  State,  33  Ala.  428. 

1  Commonwealth   t>.  Shelton,  8  Grat.  See  Vol.  I.  $  535. 
592.    See  also  The  State  v.  Moseley,  14 
Ala.  390;  Baley  v.  The  State,  1  Humph. 
486. 
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§  592  [524].  The  word  "  money  "  means,  as  we  saw  in  the  pre- 
vious volume,1  that  which  is  a  legal  tender.  Consequently  the 
betting  of  anything  other  than  coin  is  not  ordinarily  a  betting  of 
money,3  while  it  may  be  within  other  words  of  the  statute.  But 
the  Kentucky  court  held,  as  in  harmony  with  this  doctrine,  that 
the  betting  of  checks  or  counters  of  a  faro  bank,  which  the  parties 
agree  are  the  representatives  of  money  between  themselves,  is  a 
betting  of  money.8  And  the  same  has  been  held  in  Texas,  of  a 
playing  at  cards,  with  the  understanding  that  the  loser  shall  pay 
the  liquor  bill  for  the  company ;  the  thing  bet  being  deemed 
money,  rather  than  liquor.4 

§  593  [525].  The  words  wager  and  bet  seem  substantially  of 
one  meaning.  They  imply  a  risk,  not  merely  on  one  side,  but  on 
both  sides ;  though  they  do  not  require  the  risk  to  be  even.5  And 
in  Alabama  it  is  laid  down,  that  the  wager  is  complete  when  the 
offer  to  bet  is  accepted.  The  placing  of  money  or  its  representa- 
tive on  the  gaming-table  is  such  an  offer ;  and,  if  no  objection  is 
made  by  the  owner  of  the  table,  the  offer  must  be  deemed  to  be  ac- 
cepted, and  the  offence  against  the  statute  complete,  though  the  game 
should  never  be  played  out,  and  the  bet  be  neither  lost  nor  won.6 

§  594  [526] .  Betting  on  elections.  So  many  evils  grow  out  of 
wagers  laid  on  the  results  of  elections,  that  statutes  have  been 
made  in  most  of  the  States  to  correct  them.  Thus,  the  statute  of 
Kentucky  provides  for  the  punishment  of  any  person  who  "  shall 
wager  or  bet  any  sum  of  money,  or  other  thing,  upon  the  election 
of  any  of  the  officers "  mentioned  in  a  previous  section,  "within 
six  months  next  before  the  election." 7  And  the  language  of  the 
Alabama  enactment  is  similar ;  namely,  "  Every  person  who  shall 
hereafter  make  any  bet  or  wager  of  money,  or  other  thing  of 
value,  upon  any  election  in  this  State"  &c.8  Which  Alabama 
provision  is  held  not  applicable  to  a  case  of  betting  after  the  result 
is  over.9  But  in  Mississippi  it  is  held,  that  betting  upon  the  un- 
certain result  of  an  election,  whether  before  or  after  the  time 

1  Vol.  I.  $  859.  N.  H.  167 ;  People  v.  Sergeant,  8  Cow. 

a  Horton  v.  The  State,  8  Eng.  62 ;  Johns-  139.    And  6ee  ante,  \  580,  note, 

ton  t\  The  State,  Mart.  &  Yerg.  129.  *  Qaarles  v.  The  State,  5  Humph.  561 ; 

8  Ashlock  v.  Commonwealth,  7  B.  Monr.  post,  $  597. 

44.    So  also  the  Texas  court,  Walton  v.  •  The  State  v.  Welch,  7  Port.  463. 

The  State,  14  Texas,  381.    And  see  Vol.  7  Commonwealth  v.  Kirk,  4  B.  Monr.  I. 

I.  $  359;    The  State  v.  Welch,  7  Port.  8  GivenB  v.  Rogers,  11  Ala.  543.    For 

463.  the  Ohio  law,  see  Veach  v.  Elliott,  1  Ohio 

*  Bachellor  v.  The  State,  10  Texas,  258,  State,  139. 

262.    See  The  §tate  v.  Leighton,  3  Fost.  °  The  State  v.  Mahan,  2  Ala.  340. 
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when  the  votes  are  in  fact  cast,  is  within  the  statute.1  These 
statutes  are  not  construed  to  interfere  with  betting  on  elections 
out  of  the  State ;  or  to  extend  to  unauthorized  elections  within 
the  State ; 2  and  even,  in  Illinois,  the  act  was  held  not  to  apply  to 
a  wager  on  the  vote  of  Kentucky  for  President  of  the  United 
States.8  Yet  here  again  the  Mississippi  court  held  the  statute 
to  be  violated  by  a  betting,  in  this  State,  upon  the  result  of  an 
election  held  in  another  State.4  And  where  the  wager  was  upon  the 
entire  result  of  the  presidential  election,  the^Tennessee  court  held 
it  to  be  within  the  enactment,  which  had  the  words  "  any  election 
or  elections  in  this  State."  "The  presidential  election,"  said 
fteese,  J.,  "  is  an  election  in  this  State,  within  the  words  of  the 
statute ;  and  the  fact  that  the  result  depends,  not  upon  the  exclu- 
sive action  of  this  State,  but  upon  the  joint  action  of  many  States, 
does  not  take  the  case  out  of  the  words  of  the  statute.  The 
offence  is  also  within  the  meaning  and  object  of  the  statute,  which 
was  to  preserve  the  freedom  and  purity  of  elections,  and  exclude 
from  them  the  operation  of  motives  not  founded  on,  but  adverse 
to,  the  public  good."5 

§  595.  A  statute  in  Indiana  provided,  that  "  every  person  who 
shall,  by  playing  or  betting  at  or  upon  any  game  or  wager,  either 
lose  or  win  any  article  of  value,  shall  be  fined  not  exceeding  fifty 
dollars ; "  and  it  was  held,  that  an  election  bet  comes  within  the 
provision.6  Still  it  was  held,  that  an  election  is  not  a  ■"  game," 
within  the  statute  whjch  permits  the  loser  to  recover  back  the 
money  "  if  any  person  by  betting  on  any  game,  or  betting  on  the 
hands  or  sides  of  such  as  play  at  any  game,  shall  lose,"  &c.  And 
the  observation  was  made,  that  "  a  wager  is  not  a  game,  a  game 
is  not  a  wager." 7 

§  596  [527].  It  is  a  general  doctrine  concerning  betting  on 
elections,  where  there  is  no  statute  governing  the  matter,  that  the 
stake  cannot  be  recovered  in  an  action  at  law,  even  in  a  suit 
against  the  stakeholder.8  Moreover  there  are,  in  some  States, 
statutes  intended  to  enforce  this  doctrine.9 

*  Miller  i>.  The  State,  3d  Missis.  356.  '  Hizer  v.  The  State,  12  Ind.  830. 

2  Huckenon  v.  Benson,  S  Misso.  8.  7  Woodcock  v.  McQueen,  11  Ind.  14. 

8  Morgan  v.  Pettit,  3  Scam.  529.  8  Ball  v.  Gilbert,  12  Met  397.     Worth- 

*  Miller  v.  The  State,  33  Missis.  356.  ington  v.  Black,  13  Ind.  344  ;  Murdock  v. 
6  Qoarles  v.  The  State,  5  Humph.  561.  Kilbourn,  6  Wis.  468.    But  see  Morgan  v. 

And  see  Williams  v.  The  State,  12  Sm.  &  Pettit,  3  Scam.  529.    And  see  ante,  $  571, 

M.  58.    See  further  on  the  matter  of  this  590,  591. 

section,  Commonwealth  v.  Kennedy,   15  •  Hickman  v.  Littlepage,  2  Dana,  344; 

B.  Monr.  531.  Morgan  v.  Pettit,  3  Scam.  529 ;  Common- 
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§  597  [528].  We  have  seen,1  that  a  bet  implies  risk2  in  both 
parties;  and  so,  where  one  sold  another  goods  at  a  fair  valuation, 
to  be  paid  for  when  a  particular  candidate  should  be  elected,  the 
transaction  was  held  not  to  be  a  wager.  In  such  a  case,  the  pur- 
chaser could  in  no  event  sustain  a  loss.8  But  where  the  price 
agreed  upon  for  the  goods  is  above  their  value,  the  buyer  may 
suffer  loss ;  namely,  the  difference  between  their  agreed  and  actual 
worth;  and  the  transaction  is  a  wager.4  And  there  are  other 
cases  which  hold  generally,  that  a  promise  to  pay  for  goods,  or  a 
note  made  payable,  if  a  particular  candidate  for  office  is  elected, 
cannot  be  the  foundation  of  an  action  at  law,  being  a  wager  con- 
tract.6 A  bet  that  a  particular  candidate  will  receive  a  number  of 
votes  mentioned,6  or  will  beat  another  candidate,7  and  a  bet  upon 
the  general  result  of  the  election,8  are  equally  within  the  statutes* 
And  if  the  parties  agree,  that  the  one  who  fails  in  his  estimate 
shall  make  the  other  a  present  of  a  coat,  the  case  is  in  law  a  bet, 
equally  as  if  it  was  such  in  words.9 

§  598  [529].  The  place  of  gaming.  There  are  statutes  against 
gaming  in  particular  places.  In  our  last  volume  we  saw  what 
meanings  the  courts  have  given  to  the  words  "  public  place  " 10  and 
"public  house"  nas  used  in  them.  We  have  also  the  words"  high- 
way" u  "  outhouse"  or  "  outhouse  where  people  resort"1*  "  the 
premises  "  u  "  public  gambling-house  "  u  and  the  like,  which  we 
need  not  here  explain.  A  statute  of  Alabama  provides  a  punish- 
ment for  "  every  person  who  keeps  a  billi%rd-table  in  connection 
with  a  house  where  spiritous  liquors  are  retailed,  as  an  appendage 
thereto ; "  and  the  construction  is,  that  the  room  for  gaming  need 
not  be  under  the  same  roof  with  the  other ;  but,  if  the  two  consti- 
tute one  establishment  and  are  contiguous,  the  case  iB  within  the 

wealth  v.  Moore,  2  Dana,  402.    And  see  9  Cain  v.  The  State,  13  3m.  &  M.  456. 

Conner  v.  Ragland,  15  B.  Monr.  634.  10  Vol.  I.  §  315 ;  Pnrcell  v.  Common- 

1  Ante,  $  593.  wealth,  14  Grat.  679. 

3  The  contingency  is  determined  when  ll  Vol.  L  $  316. 

the  vote  is  cast,  though  the  official  count  u  Mills  v.  The  State,  20  Ala.  86. 

and  returns  have  not  been  made.    Hizerv.  M  Swallow  v.  The  State,  20  Ala.  SO; 

The  State,  12  Ind.  330.  The  State  v.  Norton,  19  Texas,  102,  205; 

*  Quarles  v.  The  State,  5  Humph.  561.  Wheelock  v.  The  State,  15  Texas,  260; 

*  Givens  v.  Rogers,  11  Ala.  543;  Far-  Cain  v.  The  State,  30  Ala.  534;  Vol  I 
sons  v.  The  State,  2  Ind.  499.  4  308- 

6  Craig  v.  Andrews,  7  Iowa,  17 ;  Sipe  v.       "  The  State  v.  Black,  9  Ire.  378.    And 
Finarty,  6  Iowa,  394 ;  Nudd  v.  Burnett,    see  Vol.  I.  §  251. 

14  Ind.  25.  u  Lockhart  v.  The  State,  10  Texas,  275; 

*  Commonwealth  v.  Kirk,  4  B.  Monr.  1.    Bice  v.  The  State,  10  Texas,  545.    And 

7  Commonwealth  v.  Fash,  9  Dana,  31.       see  Buck  v.  The  State,  1  Ohio  State,  61. 

8  The  State  v.  Cross,  2  Humph.  301. 
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prohibition.1  There  are  various  other  statutes  restraining  the  use 
of  gaming  from  particular  places ;  but  they  have  not  led  to  such 
exposition  of  doctrines  as  renders  advisable  a  further  consideration 
of  this  particular  topic.3 

§  599  [530].  Common  gambler.9  In  some  States  it  is  an 
offence  by  itself  to  be  a  common  gambler.  There  are  some  analo- 
gies 4  from  which  we  may  infer,  that  at  least  three  instances  of 
gaming  must  be  shown,  to  constitute  the  offence ;  and  there  is 
reason  to  believe  that  this  may  be  deemed,  on  consideration,  to  be 
the  true  view.  But  in  a  Kentucky  case,  the  court  held  that  evi- 
dence of  one  instance  of  playing  an  unlawful  game  is  sufficient, 
when  taken  in  connection  with  circumstances,  like  the  display  of 
gaming  implements.  And  the  judge  observed :  "  While  many 
acts  of  gaming  may  be  palliated,  so  as  to  show  that  the  general 
conduct  and  practices  of  an  individual  are  not  such  as  to  consti- 
tute him  a  common  gambler  ;  on  the  other  hand,  a  single  act  may 
be  attended  with  such  circumstances  as  to  justify  a  conviction." 
In  the  same  case,  evidence  that  the  defendant  "  was  and  is  by  rep- 
utation a  common  gambler,"  was  held  to  be  inadmissible  against 
him.6 

§  600  [531] .  Concluding  points.  Of  those  matters  which  in 
this  volume  are  usually  treated  under  this  sub-title,  little  can  be 
said  here ;  because  of  the  variety  of  statutes,  clothed  in  various 
language,  under  which  the  questions  have  arisen.  Under  the 
Kentucky  statute  of  1823,  which  provides,  that  no  one  shall  "  set 
up  or  keep  "  any  gaming-table,  &c,  "  or  shall  keep  any  bank,  and 
shall  induce  or  permit  any  person  or  persons  to  bet  any  money  or 
other  thing  against  the  said  bank  or  game,"  the  court  has  held, 
that  one  need  not  bet  or  play  himself,  to  come  within  the  inhibi- 
tion ;  also  that,  if  one  deals  the  cards  at  the  table  or  bank,  he 
commits  the  offence,  though  he  has  no  personal  interest  in  the 
profits  of  the  game.6    So  if  one  makes  a  bet,  by  procuring  another 

1  8mith  r.  The  State,  22  Ala.  54.    And  Del.  554 ;  The  State  v.  Pearson,  2  Md. 

see  The  State  v.  Smitherman,  1  Ire.  14.  810 ;   The   State  v.  Mathis,  3  Pike,  84 ; 

9  See  the  following  cases  :    Common-  Roberts  v.  Commonwealth,  1 1  B.  Monr.  3. 

wealth  v.  Price,  8  Leigh,  757 ;  Mount  v.  *  And  see,  as  to  gaming  houses,  Vol.  I. 

The  State,  7  Sm.  &  M.  277  ;  Back  v.  The  4  1070  et  seq. 

State,  1  Ohio  State,  61 ;  Stith  v.  The  State,  *  Ante,  §  81 ;  Vol.  I.  \  1072,  note. 

8  Eng.  680 ;    Blanton  v.  The  State,  5  *  Commonwealth  v.  Hopkins,  2  Dana, 

Blackf.  560;  Calvert  v.  Commonwealth,  5  418,  opinion  by  Underwood,  J. 

B.  Monr.  264 ;  Baker  v.  The  State,  2  Har.  *  Commonwealth  v.  Barns,  4  J.  J.  Mar. 

&  J.  5 ;  The  State  v.  Records,  4  Harring.  177. 
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to  lay  the  wager  for  his  profit ; l  or  bets,  while  another  furnishes 
the  money;2  he  commits  the  same  offence  as  if  he  personally 
staked  his  own  money.8 

• 

*  Williams  v.  The  State,  12  Sm.  &  M.  ©.Commonwealth,  4  Dana,  518;  The  State 

58.    Bat  see,  on  this   general    doctrine,  v.  Pnrdom,  3  Mlsso.  114;  Ward  v.  The 

O'Blennis  v.  The  State,  12  Misao.  311 ;  State,  22  Ala.  16. 

English  v.  Young,  10  B.  Monr.  141.  *  For  other  points,  Bee  Elliott  p.  The 

s  Iseley  v.  The  State,  8  Blackf.  403.  State,  26  Ala.  78 ;  Johnson  v.  The  State, 

And  see,  on  this  point  and  the  last,  Com-  4  Sneed,  614. 
monwealth  v.  Drew,  3  Cash.  279 ;  Hinkle 


GAMING-HOUSE.    See  Vol.  I.  $  1070  et  seq. 
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CHAPTER     XXXIII. 

HAWKERS  AND  PEDDLERS. 

§  601.  In  Jacob's  Law  Dictionary  we  have  the  following : 
"  Hawkers,  Those  deceitful  fellows  who  went  from  place  to  place, 
buying  and  selling  brass,  pewter,  and  other  goods  and  merchan- 
dise, which  ought  to  be  uttered  in  open  market,  were  of  old  so 
called;  and  the  appellation  seems  to  grow  from  their  uncertain 
wandering,  like  persons  that  with  hawks  seek  their  game  where 
they  can  find  it.  They  are  mentioned  Stat.  25  Hen.  8,  c.  6,  and 
33  Hen.  8,  c.  4.  Hawkers  and  peddlers,  Ac,"  he  adds,  referring  to 
Stat.  8  &  9  Will.  3,  c.  25,  and  subsequent  statutes,  "  going  from 
town  to  town,  or  house  to  house,  are  now  to  pay  a  fine  and  duty 
to  the  king."  There  are  many  English  statutes,  belonging,  how- 
ever, rather  to  the  matter  of  internal  police  and  of  revenue  than 
to  the  pure  criminal  law,  regulating  the  industry  of  hawking  and 
peddling.  The  old  English  enactments  on  this  subject  have  given 
place  to  later  revisions ;  the  last  to  which  the  author's  attention 
has  been  directed,  though  possibly  not  the  last  in  fact,  being  22 
&  23  Vict.  c.  36.1 

§  602.  And  as  a  part  of  the  internal  revenue  system  of  the 
United  States,  we  have  acts  of  Congress  requiring  "  peddlers  "  — 
not  hawkers  and  pedlers,  a  mere  matter  of  phraseology' — to 
take  out  licenses,  for  which  they  make  payment  to  the  national 
treasury.  The  act  of  Congress  of  June  30, 1864,  defines :  "  Any 
person,  except  persons  peddling  only  newspapers,  bibles,  or  re- 
ligious tracts,  who  sells  or  offers  to  sell,  at  retail,  goods,  wares,  or 
other  commodities,  travelling  from  place  to  place,  in  the  street,  or 
through  different  parts  of  the  country,  shall  be  regarded  a  peddler 
under  this  act."  2 

§  603  [535].  There  are  statutes  in  several  of  the  States  against 
peddling  goods  except  under  restrictions.    These  statutes  differ 

*  And  see  Barn  Just  tit.  Hawkers  and       *  Stat.  c.  178,  {  79,  cl.  32, 13  U.  S.  Stats. 
Peddlers,  at  Large,  255. 

[323] 


§  605  SPECIFIC  OFFENCES.  [BOOK  X. 

from  one  another ;  but  they  are  not  of  sufficient  importance  to 
require  an  extended  elucidation.  A  brief  statement  of  some  of 
the  points  decided  under  them  will  suffice. 

§  604  [536].  A  decision  in  Indiana  sheds  some  light  on  the 
question  of  what  is  peddling.  The  court  there  held,  that  the 
statute  of  1838,  against  selling  clocks  without  a  license,  applied 
only  to  persons  who  make  the  selling  their  business.  Said  the 
judge :  "  These  provisions,  we  think,  were  designed  to  apply  to 
those  persons  only  who  made  the  vending  of  clocks  a  business  or 
occupation,  and  do  not  include  occasional  sales  made  by  other 
persons,  as  their  interest  or  convenience  might  require.  It  is 
impossible  to  believe  that  the  legislature  intended  that  no  owner 
of  a  clock  whatever  should  be  allowed  to  sell  it,  without  a  license 
procured  at  the  expense,  perhaps,  of  five  times  the  value  of  the 
clock."1  In  a  like  spirit,  the  South  Carolina  court  held,  that  a 
single  shipment  of  goods,  consigned  to  auctioneers  and  merchants, 
and  regularly  sold  by  them  at  auction  and  at  private  sale  for  the 
benefit  of  the  consignor,  is  not  a  hawking  and  peddling  within  the 
statute  of  1835.* 

§  605.  In  Massachusetts  was  the  following  provision :  "  Every 
hawker,  peddler,  or  petty  chapman,  or  other  person,  going  from 
town  to  town,  or  from  place  to  place,  or  from  dwelling-house  to 
dwelling-house,  in  the  same  town,  either  on  foot  or  with  one  or 
more  horses,  or  otherwise  carrying  for  sale  or  exposing  to  sale  any 
goods,"  <fcc.  And  Shaw,  C.  J.,  observed :  "  The  leading  primary 
idea  of  a  hawker  and  peddler  is,  that  of  an  itinerant  or  travelling 
trader,  who  carries  goods  about  in  order  to  sell  them,  and  who  actu- 
ally sells  them  to  purchasers,  in  contradistinction  to  a  trader  who  has 
goods  for  sale  and  sells  them  in  a  fixed  place  of  business."  There- 
fore it  was  held  to  be  a  violation  of  the  statute  for  a  person  to  sell 
the  goods  therein  prohibited,  from  house  to  house,  at  the  request  of 
purchasers ;  although  he  was  travelling  about  in  the  exercise  of 
some  other  and  lawful  employment,  without  any  previous  intention 
of  exposing  such  goods  for  sale.    Yet,  on  the  other  hand,  it  was 


1  Alcott  v.  The  State,  8  Blackf.  6,  opin-  England  it  has  been  held,  that  a  single  act 

ion  by  Dewey,  J.  of  selling,  to  one  person 'only,  does  not 

*  The  State  v.  Belcher,  1  McMullan,  40.  alone  constitute  the  vendor  a  hawker,  pcd- 

And  see  Merriam  v.  Langdon,  10  Conn,  dler,  or  petty  chapman,  under  the  statutes. 

460;  Commonwealth  v.  Willis,  14  S.  &  R.  Rex  v.  Little,  1  Bur.  609.    And  see  Res 

398 ;  Colson  v.  The  State,  7  Blackf.  590 ;  v.  Buckle,  4  East,  346. 
Page  v.  The  State,  6  Misso.  205.    So  in 
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deemed  not  to  be  a  violation  of  the  statute  for  an  agent  to  go 
about  delivering  to  traders  in  the  country,  goods  made  by  his 
principals  in  the  city,  and  of  them  previously  ordered  by  the 
country  traders ;  nor,  also,  to  deliver  at  the  same  time,  and  under 
the  same  circumstances,  a  larger  quantity  of  these  goods  than  the 
previous  orders  covered.1 

§  606.  In  Pennsylvania,  the  selling  of  groceries  from  a  canal 
boat  has  been  held  to  be  within  the  statute  punishing  any  unli- 
censed person  who  should  "  be  found  hawking,  peddling,  or  travel- 
ling from  place  to  place,  to  sell  or  expose  for  sale,"  &c.  Said 
Sogers,  J. :  "  Hawkers,  peddlers,  and  petty  chapmen  are  defined  to 
be  persons  travelling  from  town  to  town  with  goods  and  merchan- 
dise. The  manner  of  travelling,  whether  on  foot  or  horseback, 
in  wagons,  carts,  sleighs,  or  canal  boats,  does  not  enter  into  the 
definitions."  2 

§  607.  In  England,  Stat.  50  Geo.  3,  c.  41,  §  6,  employed  the 
words,  "  every  hawker,  peddler,  petty  chapman,  and  every  other 
travelling  person  and  persons  going  from  town  to  town,  or  to  other 
men's  houses,  and  travelling  either  on  foot  or  with  horse,  horses, 
or  otherwise,  Ac,  carrying  to  sell  or  exposing  to  sale  any  goods, 
wares,  or  merchandise."  And  it  was  held  that  an  auctioneer,  con- 
veying goods  by  a  public  stage-wagon  from  place  to  place,  and  selling 
them  on  commission,  was  within  this  statute.8  So  a  person  travelling 
from  town  to  town,  and  having  packages  of  books  sent  after  him 
by  public  conveyance,  and  taking  rooms  at  each  town  and  there 
selling  at  retail  by  auction,  is  a  trading  person  within  this  pro- 
vision. And  Abbott,  C.  J.,  added :  "  The  argument  urged  on 
the  part  of  the  defendant,  arising  out  of  the  extent  of  his  deal- 
ings, would  go  to  show,  that,  where  the  inconvenience  to  the  resi- 
dent tradesman  is  the  greatest,  no  offence  would  be  committed."  4 
In  such  cases  as  these,  the  travelling  person  is  not  the  less  within 
the  statute,  though  he  employs  a  resident  auctioneer  at  the  several 
places  where  the  goods  are,  by  auction,  sold.6 

§  608  [537].  Under  the  Pennsylvania  act  of  1830,  one  who  had 
tin-ware,  which  was  manufactured  within  the  State,  might  peddle 

i  Commonwealth  v.  Ober,  12  Cash.  493,  Allen  v.  Sparkhall,  1  B.  &  Aid.  100. 
495.   And  see  Rex  v.  McKnight,  10  B.  &  C.        *  Dean  t>.  King,  4  B.  &  Aid.  517. 
734.  *  Attorney  General  v.  Tongue,  12  Price, 

*  Fisher  v.  Patterson,  1  Harris,  Pa.  336,  51.    And  see  Attorney  General  v.  Wool- 

338.  house,  1  Younge  &  J.  463,  12  Price,  65. 

»  Bex  v.  Turner,  4  B.  &  Aid.  510.    See 
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it  under  certain  restrictions.1  There  are  other  points  of  the  like 
local  nature  decided  under  these  statutes,  but  we  need  only  refer 
to  the  authorities.2 

§  609.  At  the  time  when  the  State  statutes  before  mentioned  in 
this  chapter  were  passed,  there  was  no  statute  of  the-  United 
States  regulating,  in  any  way,  this  matter  of  peddling.  And  the 
State  statutes  were  generally  held  not  to  be  any  infringement  of 
the  constitution  of  the  United  States.8  The  question  of  the  con- 
stitutionality of  such  enactments,  however,  is  now  somewhat  more 
complicated ;  and,  as  the  author  intends  to  discuss  all  this  class 
of  questions  by  themselves,  in  another  work,  he  does  not  deem  it 
wise  to  pursue  the  matter  further  here. 

* 

1  Wolf  v.  Clark,  2  Watts,  298.  *  Biddle  v.  Commonwealth,  13  S.  &B. 

8  Page  v.  The    State,  6  Misso.  205;  405;  Wynne  v.  Wright,  1  Dev.  &  Bat.  19; 

Hirschfelder  v.  The  State,  IS  Ala.   112;  Beall  v.  The  State,  4  Blackf.  107;  Com- 

Colson  v.  The  State,  7  Blackf.  590;  Foster  monwealth  v.  Ober,  12  Cosh.  493.  Contra, 

v.  Dow,  29  Maine,  442 ;  Mabry  v.  Bullock,  The  State  v.  North,  27  Misso.  464. 
7  Dana,  337 ;  Jones  v.  Berry,  33  N.  H.  209. 


HIGHWAY.    See  tit.  Wat. 
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Sect.  610-628. 
624-667. 
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HOMICIDE,  FELONIOUS.* 

Historical  Introduction  and  General  Divisions. 

Self-defence  and  defending  one  another  and  Property. 

The  Being  on  whom  Felonious  Homicide  is  committed. 

The  Act  By  which  Felonious  Homicide  is  committed. 

The  Intent  which  enters  into  Felonious  Homicide. 

The  Act  which  distinguishes  Murder  from  Manslaughter. 

The  Intent  which  distinguishes  Murder  from  Manslaughter. 

Statutory  Divisions  of  Murder. 

Statutory  Divisions  of  Manslaughter. 

Definition  and  General  Doctrine  of  Murder. 

Same  of  Manslaughter. 

Attempts  to  commit  Murder  and  Manslaughter. 

Other  Concluding  Points. 


§  610.  The  subject  of  the  present  chapter  is  one  of  great  im- 
portance and  great  extent  in  the  criminal  department  of  our  law. 
It  is  not  unfolded  in  the  books  so  clearly  as  it  might  be  supposed 
it  would  be,  considering  how  much  the  professional  mind  has, 
from  first  to  last,  had  occasion  to  dwell  upon  it.  In  the  first  and 
second  editions  of  this  work,  the  author  discussed  this  subject  in 
an  order  quite  different  from  what  had  been  before  attempted ; 
and,  though  in  this  way  he  was  able,  as  he  believes,  to  present  it 
more  clearly  to  the  understanding  of  the  reader  than  it  had  been 
done  before,  yet,  in  the  present  edition,  he  deems  it  best  to  make 
a  still  further  attempt  to  clear  the  subject  of  its  difficulties,  by 
adopting  still  another  arrangement. 

§  611.  But  before  we  enter  upon  the  discussion  of  the  subject 
in  its  proposed  new  order,  let  us  look  a  little  at  some  of  the  old 
and  obsolete  law,  which,  though  in  one  view  it  is  of  no  practical 
consequence  with  us,  ought  not  to  be  entirely  omitted;  since, 
though  it  has  died,  yet  it  has  left  its  image  in  the  living  offspring. 

§  612.  The  reader  perceives,  in  the  wording  of  the  title  of  this 
chapter,  that  it  treats  of  "  Felonious  Homicide,"  not  of  homicides 

x  For  matter  relating  to  this  title,  see  620, 632,  637,  667,  739,  783,  784,  788,  800, 

Vol. I. § 82,  83,  99-102,  111,  116,  384, 390,  804,  807,  808,  818,  820,  823,  890,  954,  955, 

392,  397, 401,  412,  415,  417,  422,  432, 434,  987, 995,  999,  1001.    And  see  this  volume, 

437,438,440,441,443,451,454,457,491,  tit.  Child    Murder;  Duelling;    Self-Mur- 

493,  498,  499,  515,  567,  600,  602,  610, 618,  der. 
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of  every  sort.  And  the  reason  is,  that  the  old  distinctions  in 
respect  of  homicides  not  felonious  are  not  now,  in  the  United 
States,  of  any  practical  legal  importance.  Yet  they  should  be 
explained  a  little  here.  Hawkins  says :  "  Homicide  against  the 
life  of  another  either  amounts  to  felony,  or  does  not.  That  which 
amounts  not  to  felony  is  either  justifiable,  and  causes  no  forfeiture ; 
or  excusable,  and  causes  the  forfeiture  of  the  party's  goods." l  But 
we  saw,  in  the  first  volume,2  that  forfeitures  of  this  sort  are  un- 
known in  the  United  States ;  whence  it  follows,  that  the  law,  on 
this  subject,  is,  as  to  practical  use,  obsolete  with  us. 

§  613  [591].  Bearing  in  mind,  then,  that  the  two  obsolete 
forms  of  homicide  after  which  we  are  now  inquiring,  are  justifia- 
ble, in  which  no  evil  consequence  followed  to  the  person  by  whose 
hand  the  life  was  taken  away ;  and  excusable,  which  was  visited 
by  the  forfeiture  of  the  goods  of  such  person ;  let  us  turn  to  the 
more  compact  statements  of  Blackstone,  as  follows :  "  Homicide  is 
of  three  kinds,  — justifiable,  excusable,  and  felonious.  The  first 
has  no  share  of  guilt  at  all ;  the  second,  very  little ;  but  the  third 
is  the  highest  crime  against  the  law  of  nature  that  man  is  capable 
of  committing."  And  he  divides  justifiable  homicide  into  two 
classes :  "  1.  Such  as  is  owing  to  some  unavoidable  necessity, 
without  any  will,  intention,  or  desire,  and  without  any  inadver- 
tence or  negligence,  in  the  party  killing ;  and,  therefore,  without 
any  shadow  of  blame.  As,  for  instance,  by  virtue  of  such  an 
office  as  obliges  one,  in  the  execution  of  public  justice,  to  put  a 
malefactor  to  death,  who  had  forfeited  his  life  by  the  laws  and 
verdict  of  his  country But  the  law  must  require  it,  other- 
wise it  is  not  justifiable  ;  therefore  wantonly  to  kill  the  greatest  of 
malefactors,  a  felon  or  a  traitor,  attainted  or  outlawed,  deliber- 
ately, uncompelled,  and  extrajudicially,  is  murder.3 2. 

Homicide  committed  for  the  advancement  of  public  justice"  *  in 
cases  where  the  act  is  not  commanded,  but  permitted.  And  here 
he  mentions,  by  way  of  illustration,  such  homicides  as  are  com- 
mitted in  the  prevention  of  a  felony ; 6  in  the  arrest  of  persons 
guilty,  or  accused,  of  crime ; 6  in  preventing  escapes,  or  retaking 
the  criminal ; 7  in  the  suppression  of  breaches  of  the  peace.8 


*  1  Hawk.  P.  C.  Curw.  Ed.  p.  79. 

*  Vol.  I.  §  741. 

8  And  see  post,  f  668,  672. 

*  4  Bl.  Com.  178,  179. 
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•  Post,  \  660-664. 

8  Post,  i  657,  658,  660  et  seq. 
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§614  [592].  Excusable  homicide  he  divides  as  follows:  "  1. 
Homicide  per  infortunium  or  misadventure,  where  a  man,  doing  a 
lawful  act,  without  an  intention  of  hurt,  unfortunately  kills 
another ;  as  where  a  man  is  at  work  with  a  hatchet,  and  the  head 
thereof  flies  off,  and  kills  a  stander-by ;  or  where  a  person  quali- 
fied to  keep  a  gun,  is  shooting  at  a  mark,  and  undesignedly  kills 
a  man ;  for  the  act  is  lawful,  and  the  effect  is  merely  accidental. 
So  where  a  parent  is  moderately  correcting  his  child,  a  master  his 
apprentice  or  scholar,  or  an  officer  punishing  a  criminal  [of 
course,  this  must  happen  where  the  officer  has  this  right,  as  proba- 
bly no  officer  in  this  country  has,  except  keepers  of  prisons  and 
the  like],  and  happens  to  occasion  his  death,  it  is  only  misadven- 
ture ;  for  the  act  of  correction  is  lawful ;  but,  if  he  exceeds  the 
bounds  of  moderation,  either  in  the  manner,  the  instrument,  or 
the  quantity  of  punishment,  and  death  ensues,  it  is  manslaughter 
at  least,  and  in  some  cases  (according  to  the  circumstances)  mur- 
der ;  for  the  act  of  immoderate  correction  is  unlawful 

A  tilt  or  tournament,  the  martial  diversion  of  our  ancestors,  was, 
however,  an  unlawful  act ;  and  so  are  boxing  and  sword-playing, 
the  succeeding  amusement  of  their  posterity  ;  and  therefore,  if  a 
knight  in  the  former  case,  or  a  gladiator  in  the  latter,  be  killed, 
such  killing  is  felony,  or  manslaughter.  But  if  the  knight  com- 
mand or  permit  such  diversion,  it  is  said  to  be  only  misadventure ; 
for  then  the  act  is  lawful.  .  .  .  Likewise  to  whip  another's  horse, 
whereby  he  runs  over  a  child  and  kills  him,  is  held  to  be  acci- 
dental in  the  rider,  for  he  had  done  nothing  unlawful ;  but  man- 
slaughter in  the  person  who  whipped  him,  for  the  act  was  a 
trespass,  and  at  best  a  piece  of  idleness,  of  inevitably  dangerous 
consequence.  And,  in  general,  if  death  ensues  in  consequence  of 
an  idle,  dangerous,  and  unlawful  sport,  as  shooting  or  casting 
stones  in  a  town,  or  the  barbarous  diversion  of  cock-throwing,  in 
these  and  similar  cases  the  slayer  is  guilty  of  manslaughter,  and 
not  misadventure  only,  for  these  are  unlawful  acts." l 

§  615  [593].  The  second  species  of  excusable  homicide,  men- 
tioned by  Blackstone,  is  "  homicide  in  self-defence,  or  se  defender* 
do,"  —  the  same  which  will  be  treated  of  further  on.2  He  says : 
"  The  self-defence  which  we  are  now  speaking  of,  is  that  hereby  a 
man  may  protect  himself  from  an  assault  or  the  like,  in  the  course 

1  4  Bl.  Com.  182, 188.  *  Poet,  S  624  et  seq. 
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of  a  sudden  broil  or  quarrel,  by  killing  him  who  assaults  him.  And 
this  is  what  the  law  expresses  by  the  word  chance-medley?  or  (as 
some  rather  choose  to  write  it)  chaudrmedley,  the  former  of  which 
in  its  etymology  signifies  a  casual  affray,  the  latter  an  affray  in  the 
heat  of  blood  or  passion  ;  both  of  them  of  pretty  much  the  same 
import ;  but  the  former  is  in  common  speech  too  often  erroneously 
applied  to  any  manner  of  homicide  or  misadventure ;  whereas  it 
appears  by  the  statute  24  Hen.  8,  c.  5,  and  our  ancient  books,  that 
it  is  properly  applied  to  such  killing  as  happens  in  self-defence 
upon  a  sudden  rencounter."  2 

§  616  [594] .  The  two  species  of  excusable  homicide  appear, 
however,  to  stand  on  the  same  ground  together,  as  concerns  the 
only  material  thing  which  distinguishes  excusable  from  justifiable 
homicide  in  the  ancient  law  of  England.  The  excusable  was  sub- 
ject to  punishment,  as  explained  by  Blackstone  in  the  following 
words :  "  The  penalty  inflicted  by  our  laws  is  said  by  Sir  Edward 
Coke  to  have  been  anciently  no  less  than  death ;  which,  however, 
is  with  reason  denied  by  later  and  more  accurate  writers.  It 
seems  rather  to  have  consisted  in  a  forfeiture,  some  say  of  all  the 
goods  and  chattels,  others  of  only  part  of  them,  by  way  of  fine  or 
weregild;  which  was  probably  disposed  of,  as  in  Prance,  in  pios 
usus,  according  to  the  humane  superstition  of  the  times,  for  the 
benefit  of  his  soul  who  was  thus  suddenly  sent  to  his  account, 
with  all  his  imperfections  on  his  head*  But  that  reason  having 
long  ceased,  and  the  penalty  (especially  if  a  total  forfeiture) 
growing  more  severe  than  was  intended,  in  proportion  as  personal 
property  has  become  more  considerable,  the  delinquent  has  now, 
and  has  had,  as  early  as  our  records  will  reach,  a  pardon  and 
writ  of  restitution  of  his  goods  as  a  matter  of  course  and  right, 
only  paying  for  suing  out  the  same.  And  indeed,  to  prevent  this 
expense,  in  cases  where  the  death  has  notoriously  happened  by 
misadventure  or  in  self-defence,  the  judges  will  usually  permit  (if 
not  direct)  a  general  verdict  of  acquittal."  8  Since  Blackstone 
wrote,  the  law  of  England  has  quite  done  away  with  this  forfeiture, 
even  if  we  should  admit  that  it  was  not  practically  abrogated  be- 
fore.   And  as  has  been  already  in  substance  observed  in  these 

1  See,  for  various  views  of  chance-medley,        2  4  Bl.  Com.  183,  184. 
Foster,  258.    And  see  3  Inst.  57 ;  1  Hale,        *  4  Bl.  Com.  188.    And  see  Foster,  279 
P.  C.  471  et  seq.  et  seq. ;  S  Inst.  57. 
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pages,  there  is  no  remnant  of  this  ancient  exhibition  of  a  barbarous 
superstition  clinging  to  the  jurisprudence  of  our  own  country.1 

§  617.  In  Kelham'8  translation  of  Britton  we  have  the  following : 
"  Murder  is  the  felonious  secret  killing  of  a  person,  without  being 
able  to  discover  by  whom  it  was  committed.  And  our  will  is,  that 
for  every  murder  the  hundred  in  which  it  was  committed  be 
amerced  ;  and,  if  the  fact  is  found  to  have  been  committed  in  two 
hundreds,  let  both  the  hundreds  be  amerced  in  proportion  to  the 
extent  of  each  hundred.  And  it  shall  not  be  adjudged  murder 
where  any  of  the  kin  of  the  deceased  can  be  found,  who  can  prove 
that  he  was  an  Englishman,  and  made  presentment  of  such  Eng- 
lishry  ;a  nor,  although  the  person  killed  was  an  alien,  if  he  lived 
so  long  that  he  himself  excused  the  felons  ;  nor  where  any  felon 
shall  be  apprehended  for  the  fact ;  nor  in  case  of  mischance ;  nor 
where  any  man  shall  have  taken  sanctuary  for  the  felony ;  nor  in 
any  case  where  the  felon  shall  be  known,  so  that  the  felon  may  be 
punished  by  outlawry,  or  otherwise  attainted ;  nor  where  two  or 
more  persons  have  feloniously  killed  each  other,  whether  they  be 
unknown,  or  aliens."  8  This  old  law,  by  which  the  hundred  was 
to  be  amerced  in  certain  cases  of  secret  killing,  was  "  introduced," 
says  Hawkins, "  by  King  Canute  for  the  preservation  of  his  Danes, 

.  .  .  unless  they  could  prove  that  the  person  slain  were  an 
Englishman  (which  proof  was  called  Englishry),  or  could  produce 
the  offender,  &c.  And  in  those  days  the  open  wilful  killing  of  a 
man  through  anger  or  malice,  <fec,  was  not  called  murder,  but 
voluntary  homicide."4 

§  618.  But,  in  the  year  1640,  this  responsibility  of  the  hundred 
was  taken  away  by  a  statute  which  provided,  "  that  from  hence- 
forth no  justice  errant  shall  put  in  any  article,  opposition,  present- 

1  See  ante,  $  612.  Sweden  and  Denmark;  who  supposed  the 
*  Spelled,  in  the  old  books,  EngUshery,  neighborhood,  unless  they  produced  the 
Englfscherie,  Englecery,  &c.  murderer,  to  hare  perpetrated,  or,  at  least, 
"Brit,  by  Kel.  52-54.  connived  at,  the  murder ;  and,  according  to 
4  1  Hawk.  F.  C.  Corw.  Ed.  p.  91  41.  Bracton,  was  introduced  into  this  kingdom 
Blackstone  explains  as  follows :  "  The  by  King  Canute,  to  prevent  his  countrymen 
name  of  murder  (as  a  crime)  was  anciently  the  Danes  from  being  privily  murdered  by 
applied  only  to  the  secret  killing  of  another  the  English ;  and  was  afterwards  continued 
(which  the  word  moerda  signifies  in  the  by  William  the  Conqueror,  for  the  like 
Teutonic  language);  and  it  was  defined  security  of  his  own  Normans.  And  there- 
homicidium  quod  nuUo  vidente,  nullo  sciente,  fore  if,  upon  inquisition  had,  it  appeared 
dam  perpetralur ;  for  which  the  vill  wherein  that  the  person  found  slain  was  an  Eng- 
it  was  committed,  or  (if  that  were  too  lishman  (the  presentment  whereof  was  de- 
poor)  the  whole  hundred  was  liable  to  a  nominated  englescherie),  the  country  seems 
heavy  amercement ;  which  amercement  it-  to  have  been  excused  from  this  burthen." 
self  was  also  denominated  murdrum*  This  4  Bl.  Com.  194,  195.  See,  also,  Lord 
was  an  ancient  nsage  among  the  Goths  in  Coke  in  Calvin's  case,  7  Co.  1, 16. 
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ment  of  Englishry,  against  the  commons  of  the  counties,  nor 
against  any  of  them,  but  that  Englishry,  and  presentment  of  the 
same,  be  wholly  out  and  void  forever,  so  that  no  person  by  this 
cause  may  be  from  henceforth  impeached." 1  It  is  seen,  therefore, 
that,  at  this  time,  there  ceased  to  be,  in  the  law,  any  offence  to 
which  the  term  murder  could  be  applied.  Consequently,  as  Haw- 
kins observes, "  the  killing  of  any  Englishman  or  foreigner  through 
malice  prepense,  whether  committed  openly  or  secretly,  was  by 
degrees  called  murder ;  and  13  Rich.  2,  [stat.  2]  c.  1,  which 
restrains  the  king's  pardon  in  certain  cases,  does  in  the  preamble, 
under  the  general  name  of  murder,  include  all  such  homicides 
as  shall  not  be  pardoned  without  special  words ;  and,  in  the  body 
of  the  act,  expresses  the  same  by  *  murder,  or  killing  by  await, 
assault,  or  malice  prepensed  ? '  And  doubtless  the  makers  of  23 
Hen.  8,  c.  1,  which  excluded  all  wilful  murder  of  malice  prepense 
from  the  benefit  of  the  clergy,  intended  to  include  open,  as  well  as 
private,  homicide  within  the  word  murder."  2 

§  619.  Prom  what  was  said  in  the  first  volume8  respecting 
the  benefit  of  clergy,  the  reader  perceives,  that  a  felony,  where 
clergy  was  allowed,  was  practically  almost  no  offence  whatever. 
Therefore  when  the  latter  of  the  two  statutes  mentioned  by 
Hawkins,  namely,  Stat.  23  Hen.  8,  c.  1,  §  3,  provided,  "  that  no 
person  nor  persons  which  hereafter  shall  happen  to  be  found 
guilty,  &c,  for  any  wilful  murder  of  malice  prepensed,  Ac, 
shall  from  henceforth  be  admitted  to  the  benefit  of  his  or  their 
clergy,  but  utterly  be  excluded  thereof,  and  shall  suffer  death," 
&c,  it  created,  in  substance,  a  new  offence.  And  as  the  term 
murder  was  before  of  uncertain  meaning,  it  was  thereafter  ap- 
plied to  what  was  thus  excluded  from  clergy,  signifying  neither 
more  nor  less.  And  the  term  manslaughter,  or  sometimes 
chance-medley,  was  used  to  designate  all  other  kinds  of  felonious 
homicide. 

§  620.  Yet  Mr.  Reeve  has  shown,  that,  even  after  the  passage 
of  this  statute,  the  terms  of  the  law,  and  the  law  itself,  were 
practically  somewhat  slow  in  assuming  their  present  shape.4  It 
is  not  necessary  to  trace  the  history  here ;  the  reader  will  find  it 
sufficiently  stated  elsewhere. 

*  Stat.  14  Edw.  3,  stat.  1,  c.  4.  4  4  Reeve  Hist.  Eng.  Law,  393,  534  et 

3  1  Hawk.  P.  C.  Curw.  Ed.  p.  91,  §  2.        seq. 
8  Vol.  I.  *  715  et  seq. 
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§  621.  The  reader  perceives,  therefore,  that  we  come  to  the 
following  result :  To  ascertain  what  is  a  felonious  homicide,  this 
expression  including  both  murder  and  manslaughter,  we  look  to 
the  common  law  of  England  and  this  country,  as  it  stands  but 
little  affected  by  statutory  provisions,  English  or  American.  But 
when  we  come  to  inquire  what  is  murder  as  distinguished  from 
manslaughter,  we  find  the  whole  matter  in  the  statute  of  23  Hen. 
8,  c.  1,  §  3  ;  the  words  being  "  wilful  murder  [that  is,  remember- 
ing what  the  word  murder  meant  at  the  time  this  statute  was 
framed,  wilful  felonious  killing]  of  malice  prepensed." 

§  622.  But  the  phrase  "  wilful  felonious  killing  of  malice  pre- 
pensed "  is,  in  its  nature,  one  which  requires  judicial  exposition 
in  order  to  be  understood.  And  out  of  the  judicial  expositions 
of  this  phrase  has  grown  up  the  modern  doctrine  of  murder. 
The  author,  in  the  previous  volume,1  stated  what  is  the  general 
legal  understanding  of  the  meaning  of  the  two  words  wilful  and 
malice ;  but,  in  the  exposition  of  the  law  of  our  present  title,  we 
shall  unfold  the  results  to  which  judicial  interpretation  has  con- 
ducted the  law,  leading  it,  if  the  expression  may  be  understood, 
out  of  the  three  words  "  wilful,"  "  malice,"  and  "  prepensed," 
rather  than  into  any  meaning  which  any  one  of  these  words  has 
within  itself. 

§  623.  Coming,  then,  to  the  law  of  the  present  day,  as  prac- 
tically administered  in  our  country,  we  shall  divide  the  further 
discussion  as  follows :  I.  By  way  of  introduction  to  the  main 
matter,  and  as  unfolding  some  doctrines  which  will  render  the 
remainder  of  the  discussion  more  easy,  we  shall  consider  The 
Bight  of  Self-Defence,  which  includes  the  right  of  men  to  defend 
one  another,  and  to  defend  their  property,  against  persons  tres- 
passing, or  making  attacks,  on  the  one  or  the  other.  II.  The 
Being  on  whom  the  Felonious  Homicide  is  committed.  IH.  The 
Act  by  which  Felonious  Homicide  is  committed;  herein  distin- 
guishing those  homicides  which  amount  to  either  manslaughter  or 
murder,  from  those  which,  under  the  old  common  law,  were  either 
excusable  or  justifiable,  and  which,  under  our  law,  .are  simply  to 
be  considered  as  not  indictable.  IV.  The  Intent  which,  in  like 
manner,  enters  into  the  Felonious  Homicide,  distinguishing  it  from 
homicides  not  indictable.    Y.  Having  thus  determined  what  homi- 

1  Vol.  I.  {  420-422. 
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cides  are  indictable,  we  shall  next  consider  The  Act  which  dis- 
tinguishes Murder  from  Manslaughter  ;  then,  VL  The  Intent 
which  distinguishes  Murder  from  Manslaughter.  Vll.  Statutory 
Divisions  of  Murder.  VIII.  Statutory  Divisions  of  Manslaughter. 
IX.  We  shall  next,  partly  by  way  of  summary,  take  a  view  of  the 
Definition  and  General  Doctrine  of  Murder.  X.  The  Same  of 
Manslaughter.  XI.  Finally,  the  matter  of  Attempts  to  commit 
Murder  and  Manslaughter,  including  such  topics  as  felonious 
assaults  and  the  like*  will  be  considered ;  and,  XII.  Other  Con- 
cluding Points. 

I.  The  Right  of  Self-Defence  and  defending  one  another  and 

Property. 

§  624  [543].  The  question  of  what  are  the  rights  of  persons 
to  defend  themselves,  their  property,  and  one  another  against  the 
attacks  of  wrong-doers,  is  involved  in  much  obscurity  ;  owing  to 
the  fact,  that,  heretofore,  when  this  subject  has  come  under  the 
consideration  of  the  judges  and  of  legal  authors,  these  expound- 
ers of  the  law  have  failed  to  draw  certain  distinctions  of  the 
utmost  importance ;  thus  leaving  the  subject,  as  it  presents  itself 
to  us  in  the  books,  in  a  considerable  degree  of  confusion.  There- 
fore it  will  be  desirable  for  us,  in  discussing  the  matter  of  our 
present  sub-title,  to  descend  more  into  detail,  and  to  divide  the 
matter  into  minuter  parts,  than  preceding  writers  have  generally 
done. 

§  625.  There  are  two  kinds  of  defence  which  a  man  may  make 
of  his  person  or  his  property.  The  one  extends,  when  necessary 
to  accomplish  the  object,  to  the  taking  of  the  life  of  the  aggressor; 
and  this  we  shall  call,  in  the  present  chapter,  perfect  defence. 
The  other  permits  not  the  person  using  it  to  take  life ;  but  it  does 
permit  him  to  resist  trespasses  on  his  person  or  property  to  an 
extent  not  involving  the  life  of  the  trespasser ;  and  this,  in  the 
present  chapter,  we  shall  call  imperfect  defence.  But  there  are 
many  oircumstances  to  be  taken  into  the  account  to  determine 
when  it  is  allowable  to  employ  the  perfect  defence,  and  when  only 
the  imperfect  defence  may  be  resorted  to ;  also,  supposing  this 
question  is  settled,  it  is  often  a  nice  matter  to  determine  how  the 
one  defence  and  the  other  shall  be  conducted. 

§  626  [543].  We  shall  not  be  able  to  discuss   this  subject 
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under  such  heads  as  shall  be  quite  independent  of  one  another  ; 
still,  for  convenience,  we  shall  divide  what  is  to  be  said  as  follows : 
First,  How  the  perfect  defence,  which  may  extend  to  the  taking  of 
life,  is  to  be  conducted ;  Secondly,  The  same  as  to  the  imperfect 
defence,  which  cannot  be  carried  to  the  taking  of  life ;  Thirdly, 
Under  what  circumstances  one  may  make  perfect  defence,  that  is, 
defence  even  to  the  shedding  of  blood,  in  cases  not  of  arrest  and  the 
like ;  Fourthly,  Under  what  circumstances,  in  cases  not  of  arrest 
and  the  like,  the  imperfect  defence  spoken  of  is  permissible; 
Fifthly,  In  what  circumstances  those  who  commit  offences  may 
resist  those  against  whom  they  are  committed  ;  Sixthly,  In  what 
circumstances  those  who  resist  arrest,  or  resist  attempts  to  sup- 
press a  quarrel,  and  thereby  inflict  death,  are  guilty  of  felonious 
homicide  ;  Seventhly,  Under  what  circumstances  a  homicide  may 
be  lawfully  committed  in  apprehending  a  person  suspected  of 
crime ;  Eighthly,  Under  what  circumstances  men  may  assist  one 
another  in  the  defences  before  mentioned ;  Ninthly,  Whether  any 
other  defences  of  person  or  property  or  friends  are  permissible ; 
Tenthly,  Applications  of  the  doctrines  concerning  ignorance  of 
fact  and  of  law  to  the  matters  treated  of  under  this  sub-title. 

§  627  [544].  First,  By  what  means  it  is  permissible  to  make, 
or  how  it  is  lawful  to  conduct,  that  perfect  defence,  which,  though 
it  may  extend  to  the  shedding  of  blood,  the  law  in  some  circum- 
stances allows.  The  general  doctrine  is,  that,  however  complete 
Jhe  right  of  defence  of  one's  self  or  property  may  be,  yet,  being 
founded  itself  on  necessity,  it  cannot  extend  beyond  this  founda- 
tion; in  other  Words,  cannot  be  exercised  in  any  case,  or  to  any 
degree,  not  necessary.  The  party  making  the  defence  is  permitted 
to  use  no  instrument  and  no  power  beyond  what  will  simply  prove 
effectual.1  For  example,  though  the  right  to  take  life  in  opposing 
the  commission  of  a  felony  is  clear,3  yet,  if  one  needlessly  shoots 
a  felon  in  the  act,  instead  of  having  him  arrested,  where  there  is 
no  obstacle  to  the  arrest,  he  commits  a  felonious  homicide.8    And, 

1  This  doctrine   I   have  not  seen  laid  v.  Wells,  Coxe,  424 ;  The  State  v.  Smith, 

down  in  words,  but  it  clearly  results  from  3  Dev.  &  Bat.  117;   Commonwealth  v. 

the  principles  on  which  many  cases  have  Drew,  4  Mass.  391 ;  Munroe  v.  The  State, 

been  decided;  as  People  w.  Doe,  1  Mich.  5  Ga.  85;  Oliver  v.  The  State,  17  Ala. 

451 ;   People  v.  McLeod,  1  Hill,  N.  T.  587 ;  Mitchell  v.  The  State,  22  Ga.  211 ; 

377 ;    Carroll  v.   The  State,  23  Ala.  28 ;  Noles  v.  The  State,  26  Ala.  31. 

Bex  9.  Thomas,  1  Russ.  Crimes,  Grea.  *  Post,  §  632,  636,  638,  639,  646,  652. 

Ed.  614 ;  Grainger  v.  The  State,  5  Yerg.  8  Rex  v.  Scully,  1  Car.  &  P.  319.    See 

459  ;    Shorter  v.  People,  2  Comst.  193;  Holloway's  case,  W.  Jones,  198,  Cro.  Car. 

DU1  p.  The  State,  25  Ala.  15;  The  State  131. 
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supposing  the  right  of  self-defence  to  be  perfect,  still  a  man  as- 
saulted with  the  fist  is  guilty  of  murder  if  he  instantly  stabs  his 
assailant  to  death.1  Also,  though  it  is  lawful  for  one  to  deprive  of 
life  another  meditating  his  life,  yet  he  must  wait  till  some  overt 
act  is  done  in  pursuance  of  the  meditation ;  in  other  words,  till 
the  danger  becomes  immediate.2  And  when  a  man  expects  to  be 
attacked,  his  right  to  defend  himself  does  not  arise  until  he  has 
done  everything  to  avoid  the  necessity.8 

§  628  [545] .  The  general  principle,  spoken  of  in  our  previous 
volume,  that  strictly  no  man  may  lawfully  deprive  another  of  life, 
merely  because  he  prefers  his  own  life  to  the  other's,4  leads  us  into 
a  view  of  this  right  of  self-defence  best  taken  at  the  opening  of 
the  discussion.  As  a  general  proposition,  human  beings  stand  on 
equal  footing  in  respect  of  the  liberty  to  exist.6  Yet  there  are  cir- 
cumstances in  which  one  is  bound  even  to  die  for  another.  What 
are  these  circumstances  is  a  question  which  cannot  often  arise  in 
a  judicial  tribunal ;  but  the  opinion  has  been  expressed,  that  a 
mariner  at  sea  should  sacrifice  himself  to  a  passenger,  when  his 
services  are  not  specially  needed  for  the  preservation  of  life.  "He 
is  bound,"  said  the  court,  "  to  set  a  greater  value  on  the  life  of 
others  than  on  his  own  ;  and  while  we  admit  that  sailor  and  sailor 
may  lawfully  struggle  with  each  other  for  the  plank  which  can 
save  but  one,  we  think,  that,  if  the  passenger  is  on  the  plank, 
even  the  law  of  necessity  justifies  not  the  sailor  who  takes  it  from 
him."  6 

§  629  [546] .  And  this  leads  to  the  following  conclusion,  a  con- 
clusion resting  rather  on  principles  inherent  in  the  nature  of 
things,  than  on  any  exact  line  of  judicial  determination.  It  is : 
Every  man  is  under  a  duty  to  do  all  he  safely  can  to  avoid  the 

1  Stewart  v.  The  State,  1   Ohio   State,    them  both ;  and  one  thrusts  the  other  from 
66,  71.    And  see  The  State  v.  Yarbrough,    it,  whereby  he  is  drowned.     Yet,  according 

1  Hawks,  78;   The  State  v.  Tackett,  1    to  Lord  Hale  (1  Hale  P.  C.  51,  434),  a 
Hawks,  210.  man  cannot  even  excuse  the  killing  of  an- 

2  Dyson  v.  The  State,  26  Missis.  862 ;    other  who  is  innocent,  under  a  threat,  bow- 

2  East  P.  C.  272 ;  post,  §651,  728.  ever  urgent,  of  losing  his  own  life  unless 
8  People  v.  Sullivan,  3  Seld.  396.  he  comply.  But  if  the  commission  of 
*  Vol.  I.  4  443  and  note.  treason  may  be  extenuated  by  the  fear  of 
6  Mr.  East  says  :  "  There  are  some  cases  present  death,  and  while  the  party  is  under 

where  necessity  may  be  urged  for  the  death  actual  compulsion,  there  seems  no  reason 

of  an  innocent  man,  and  renders  the  party  why  this  offence  may  not  also  be  mitigated 

excusable  without  any  culpability;  or,  as  upon    the    like    consideration  of  human 

some  less  correctly  have  said,  justifiable ;  infirmity."    1  East  P.  C.  294.    And  see  4 

though  the  difference  in  such  cases  is  not  Bl.  Com.  186. 

worth  examination.    As  where  two  per-  6  Baldwin,    J.,    in   United   States   v. 

sons  being  shipwrecked  and  getting  on  the  Holmes,   1    Wallace,  Jr.   1,  25,   Whart. 

same  plank,  it  is  found  not  able  to  save  Horn.  237. 
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taking  of  human  life,  even  though  the  precise  letter  of  the  de- 
cided cases  seems  to  justify  the  taking.  And  although  this  propo- 
sition may  not  be  distinctly  announced  in  the  cases  themselves,  it 
seems  to  have  been  in  the  minds  of  judges  who  have  decided  some 
of  them.  In  early  times,  special  verdicts  were  commonly  given 
in  these  issues,  not  general  verdicts  as  now  ;  for,  said  Lord  Hale, 
"  the  prisoner  cannot  plead  anything  by  way  of  justification,  as 
that  he  did  it  in  his  own  defence,  or  per  infortunium,  but  must 
plead  not  guilty ;  and  upon  his  trial  the  special  matter  is  to  be 
found  by  the  jury,  and  thereupon  the  court  gives  judgment." 1 
And  so  the  enunciations  contained  in  the  old  books,  on  this  matter 
of  self-defence,  are  rather  the  judgments  of  the  court  on  the  facts 
of  particular  cases  as  determined  by  the  juries,  the  judges  per- 
forming what  is  now  usually  done  by  jurors,  than  any  distinct 
utterances  of  general  doctrines  of  law,  such  as  should  be  laid 
down  to  jurors  who  are  to  decide  concerning  the  facts  and  law 
combined. 

§  630  [547].  And  this  view  conducts  us  also  to  another  propo- 
sition, which  is,  that  a  man  who  undertakes  a  defence  of  himself 
against  an  aggressor,  instead  of  giving  way,  where  by  giving  way 
he  can  prevent  a  collision,  does  it  at  his  peril.  Not  that  he  may  not 
resist  an  attack,  without  being  answerable  for  the  violence  he 
commits  as  though  committed  on  his  adversary  without  provoca- 
tion, but  the  point  is  this  :  if,  in  such  a  case,  he  kills  his  assailant, 
he  is  responsible  criminally  for  the  result,  unless  the  killing  was 
accidental  while  he  was  doing  no  more  than  absolutely  necessary 
to  stand  against  the  assault  and  repel  it.  These  propositions, 
stated  without  references  to  authorities,  being  also  rather  deduc- 
tions from  the  general  line  of  decision  than  enunciations  found  in 
particular  cases,  have  brought  the  discussion  into  the  matter  of 
our  next  division. 

§  631  [548].  Secondly.  How  a  man  is  to  conduct  the  defence 
of  himself  and  property,  under  circumstances  wherein  it  cannot 
be  carried  to  the  extent  of  taking  life.  And  we  have  the  same 
doctrines  here  which  are  stated  above,8  modified  to  meet  a  differ- 
ent set  of  circumstances.  The  defence  may  be  such,  and  such 
only,  as  necessity  requires ;  of  course,  within  the  limit  which  for- 
bids the  taking  of  life.8 

1  1  Hale  P.  C.  478.  *  See,  not  as  directly  announcing  the 

*  Ante,  §  627-630.  proposition    of  our   text,  Wild's  case,  2 

vol.  ii.  29  [837] 
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§  632  [549].  Thirdly.  Under  what  circumstances  a  man  may 
make  perfect  defence,  that  is,  defence  even  to  the  shedding  of 
blood,  in  cases  not  of  arrest  and  the  like.  The  reader  must  see, 
that  there  is  no  exact  rule,  which,  in  a  single  period,  can  be  laid 
down,  to  determine  under  what  circumstances  a  man  may  stand 
upon  his  own  rights  to  the  destruction  of  the  life  of  him  who 
comes  to  take  them  away.  But  we  may  say  generally,  that  the 
right  of  life  is  the  supreme  right,  which  a  person  does  not  forfeit 
unless  in  extreme  cases  of  evil-doing.  And  therefore,  when  one 
is  engaged  in  any  course  of  mischief,  whether  it  be  a  civil  trespass 
or  a  criminal,  no  other  one  who  opposes  him,  however  lawfully, 
can  ordinarily  go  so  far  in  this  opposition  as  to  take  his  life.  In 
the  olden  time,  a  person  who  committed  a  felony  was  always  ad- 
judged guilty  of  death ;  and  this  may  be  the  reason  of  the  rule, 
which  certainly  has  established  itself  firmly  in  the  laws  both  of 
England  and  the  United  States,  that  one  may  oppose  another, 
attempting  the  perpetration  of  any  felony,  to  the  extinguishment, 
if  need  be,  of  the  felon's  existence.1  An  illustration  of  the  last 
proposition  is  afforded  in  the  familiar  case  of  a  person  attacked 
by  another,  intending  to  murder  him,  who  thereupon  kills  his 
assailant.  He  is  justified ; a  and,  though  this  justification  is  pat 
also  on  the  somewhat  vague  right  of  self-defence,  it  grows  equally 
out  of  the  fact  that  he  was  .resisting  a  felony.8 

§  633  [550].  The  illustration  of  an  attack  with  intent  to  kill 
brings  to  mind  the  distinction  between  such  an  attack  and  an 
assault  merely.  Where  only  an  assault  is  intended  by  the  assailant, 
the  right  of  what  we  call  perfect  defence  does  not  exist ;  and  the  per- 
son assaulted  must  not  stand  on  his  ground  and  kill  his  adversary, 

Lewin,  214;    Harrison  v.  The  State,  24  190;  Cooper's  case,  Cro.  Car.  544;  United 

Ala.  67  ;  Rex  ».  Bourne,  5  Car.  &  P.  120 ;  States  v.  Wiltberger,  3  Wash.  C  C  515 ; 

Holloway's  case,  W.  Jones,  198,  Cro.  Car.  The  State  v.  Rutherford,  1  Hawks,  457; 

131 ;  The  State  v.  Zellers,  2  Halst.  220;  The  State  v.  Roane,  2  Dev.  58;  Dill  v. 

The  State  v.  Baker,  1  Jones,  N.  C.  267  ;  The  State,  25  Ala.  15  ;  1  Hale,  P.  C.481, 

Commonwealth  v.  Power,  7  Met  596 ;  Reg.  547  ;  McPherson  v.  The  State,  22  Ga.  478  ; 

v.  Sullivan,  Car.  &  M.  209  ;  The  State  t>.  Noles  v.  The  State,  26  Ala.  31 ;  Mitchell 

Johnson,  12  Ala.  840 ;  The  State  v.  Clem-  v.  The  State,  22  Ga.  211 ;  Staten  v.  The 

ents,  32  Maine,  279  ;  The   State  v.  Laza-  State,  30  Missis.  619  ;  Keener  v.  The  State, 

rus,  1  Mill,  34;  McCoy  v.  The  State,  3  18  Ga.   194;  McClelland  v.  Kay,  14  B. 

Eng.    451  ;    Copeland    v.   The   State,   7  Monr.   103 ;   Rapp  v.  Commonwealth,  U 

.Humph.  479 ;  Snorter  v.  People,  2  Comst.  B.  Monr.  614 ;  post,  $  636,  638,  639,  646, 

193  ;  1  East  P.  C.  402.  652. 

1  Oliver  v.  The   State,   17  Ala.  587;  a  The  State  v.  Harris,  1  Jones,  N.  C. 

Monvoe  v.  The  State,  5  Ga.  85 ;  Moore  v.  190 ;  3  Inst.  55,  56. 

Hnssey,  Hob.  93 ;  Semayne's  case,  5  Co.  *  See  Noles  ».  The  State,  26  Ala.  31 ; 

91 ;  .The  State  v.  Harris,  I  Jones,  N.  C.  Staten  v.  The  State,  30  Missis.  619. 
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• 

if  there  is  a  way  of  escape  open  to  him ; '  while  yet  he  is  allowed 
to  repel  force  by  force,  and  give  blow  for  blow.2  These  cases  of 
mere  assault,  and  cases  of  mutual  quarrel,  where  the  party  has 
not  the  purpose  of  murder  in  his  heart,  are  those  to  which  is 
applied  the  doctrine  of  the  books,8  that  the  one  cannot  justify  the 
killing  of  the  other,  though  apparently  in  self-defence,  unless  he 
retreated  "  to  the  wall,"  or  other  interposing  obstacle,  before  re- 
sorting to  this  extreme  right.  But  where  an  attack  is  made  with 
murderous  intent,  the  person  attacked  is  under  no  obligation  to 
fly ;  he  may  stand  his  ground,  and,  if  need  be,  kill  his  adversary.4 

§  634  [551].  The  reason  of  the  distinction  mentioned  in  the 
last  section  will  open,  as  a  key,  most  of  the  doors  of  doubt  con- 
cerning the  entire  question  of  homicide  committed  in  defence  of 
one's  person  or  property  or  friend.  Where  a  man  has  a  choice 
between  two  courses  of  conduct,  as  where,  being  assatilted,  he 
may  either  fly  or  resist,  and  he  chooses  the  course  which  may 
expose  to  danger  the  life  of  another,  though  such  other  be  an  err- 
ing one,  he  takes  on  himself  a  weight  of  care  and  responsibility 
which  leaves  him  not  free  to  do  otherwise  than  walk  on  an  exact 
line  of  duty.  But  where  a  necessity  is  imposed  on  him,  he  will 
not  be  held  to  the  same  exact  course,  if  he  honestly  does  what 
seems  to  him  requisite.  And  so  when  a  felony  is  attempted,  the 
duty  comes  immediately  to  him  who  witnesses  the  attempt,  to 
resist  its  perpetration ;  insomuch  that,  as  we  saw  in  the  preceding 
volume,5  if  he  merely  declines  this  duty,  he  is  guilty  of  an  indict- 
able misdemeanor,  called  misprision  of  felony.  Now,  if  the  per- 
son whom  another  attacks  with  intent  to  murder  him  flies,  in- 
stead of  resisting,  he  substantially  commits  this  offence  of  mis- 
prision of  felony ;  though  in  strict  law  he  will  be  excused,  inas- 
much as  he  acted  from  the  commendable  motive  of  saving  life. 
While,  on  the  other  hand,  if  he  flies  from  one  meaning  merely  to 
inflict  a  battery,  he  is  in  no  way  amenable  either  to  the  exact  let- 
ter or  to  the  spirit  of  a  broken  law. 

§  635  [552].  And  thus  we  see  the  true  distinction  between 
cases  in  which  what  we  call  the  right  of  perfect  defence  exists, 

i  See    United  States  v.  Wiltberger,  S  art  v.  The   State,  1  Ohio  State,  66,  71 ; 

Wash.  C.  C.  515.  Anonymous,  J.  Kel.  58. 

9  Ante,  §  60.  *  Foster,  273,  where  several  observations 

*  1   Hale   P.  C.  479-481 ;  4  Bl.  Com.  occur,  worthy  of  consideration.  3  List.  56 ; 

185 ;  3  Inst.  55,  56;  Shorter  v.  People,  2  1  East  P.  C.  271. 

Comst.  193  ;  post,  f  648-650.    See  Stew-  *  Vol.  1.  $  652  et  scq. 
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and  cases  in  which  the  right  of  defence  is  hut  partially  allowable. 
The  perfect  defence  may  be  made  whenever  there  is  a  duty  to 
resist  the  aggressor ;  the  imperfect  defence,  in  one  degree  or  an- 
other, when  there  is  no  duty  laid  on  one  to  defend,  yet  the  law 
permits  the  defence,  if  he  pleases  to  make  it.  And  when  we  come 
to  consider  this  latter  matter  we  shall  see,  that  in  it  there  is  a 
great  difference  in  cases ;  which  we  may  liken  to  ascending  steps, 
laid  all  the  way  from  the  lowest  point  of  privilege  to  remove  forci- 
bly a  force  employed  against  one's  rights,  up,  by  regular  grada- 
tion, to  the  very  edge  of  the  perfect  defence  of  which  we  are  now 
treating. 

§  636  [553].  But  we  are  digressing,  yet  needfully,  from  the 
inquiry  as  to  when  the  right  of  perfect  defence  exists.  There  is 
language  used  in  some  of  the  books,  from  which  this  limitation  to 
the  right  bf  taking  life  to  prevent  a  felony  seems  implied,  that  it 
does  not  exist  where  the  felony  is  not  one  of  a  nature  to  be  com- 
mitted by  force.1  Now,  the  cases  which  have  arisen  are  generally 
of  felony  by  force ;  because  in  others  there  is  either  no  opportunity 
to  interfere,  or  no  necessity  for  a  forcible  interference.  But  on 
principle,  there  can  be  no  such  distinction  in  the  law  itself,  and 
probably  none  is  found  in  the  actual  adjudications.2  Mr.  East, 
however,  states  the  matter  very  well  when  he  says :  "  A  man  may 
repel  force  by  force  in  defence  of  his  person,  habitation,  or  prop- 
erty, against  one  who  manifestly  intends  or  endeavors,  by  violence 
or  surprise,  to  commit  a  known  felony ;  such  as  murder,  rape, 
robbery,  arson,  burglary,  and  the  like,  upon  either.  In  these 
cases,  he  is  not  obliged  to  retreat,  but  may  pursue  his  adversary 
until  he  has  secured  himself  from  all  danger ;  and,  if  he  kill  him 
in  so  doing,  it  is  called  justifiable  self-defence."  * 

§  637  [554].  These  observations  are  made  in  this  place,  not 
altogether  because  they  are  important  in  respect  to  the  precise 
question  we  are  just  now  considering,  but  also  because  they  shed 
much  useful  light  to  guide  us  in  all  the  subsequent  parts  of  this 
chapter.  They  show,  moreover,  how  important  is  an  exact  con- 
sideration of  the  principles  of  the  entire  law,  to  the  correct  com- 
prehension of  any  particular  branch  of  it.  Let  us  now  proceed 
in  the  line  of  the  adjudications  more  exactly  than  we  have  done 
in  a  few  of  the  sections  last  past. 

1  4  Bl.  Com.  180 ;  Monroe  v.  The  State,        a  See  the  authorities  cited  ante,  §  632. 
5  Ga.  85.  8  1  East  P.  C.  271. 
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§  638  [555].  In  a  Kentucky  case,  the  court  held,  on  a  civil 
action  brought  for  the  recovery  of  the  value  of  a  slave,  that,  where 
a  person  has  property  in  a  strong  warehouse,  well  secured  by 
locks  and  doors,  he  may  lawfully  erect,  as  an  additional  protection 
at  night,  a  spring-gun,  which  can  only  be  made  to  explode  by 
entering  the  house.  Therefore,  when  a  slave  broke  and.  entered 
the  warehouse  in  the  night,  intending  to  steal,  and  thereby  ex- 
ploded the  gun,  wounding  himself  mortally,  the  owner  of  the 
warehouse  was  held  not  to  be  answerable  to  the  owner  of  the 
slave  for  his  value.  And  Nicholas,  J.,  made  the  following  obser- 
vations :  "  It  would  seem,  that  the  right  of  killing  to  prevent  the 
perpetration  of  crime  depends  more  upon  the  character  of  the 
crime,  and  the  time  and  manner  of  its  attempted  perpetration, 
than  upon  the  degree  of  punishment  attached  to  it  by  law,  or  upon 
the  fact  of  its  being  designated  in  the  penal  code  as  a  felony  or 
not.  A  name  can  neither  add  to  nor  detract  from  the  moral 
qualities  of  a  crime ;  and,  in  the  eye  of  reason  and  justice,  the 
intrinsic  nature  of  the  offence,  together  with  the  time  and  manner 
of  its  attempted  commission,  must  ever  test  the  legality  of  the 
means  resorted  to  for  its  prevention."  But  the  court  did  not  lay 
down  any  general  rule  as  to  when  the  killing,  to  prevent  a  felony 
or  other  offence,  would  be  justifiable.1 

§639  [556].  This  view  of  the  Kentucky  tribunal,  so  far  as 
pertains  to  the  language  quoted  in  the  last  section,  overlooks  the 
fact,  that  the  law  most  properly  seeks  to  secure  so  much  certainty 
in  its  rules  as  is  consistent  with  a  tolerable  reference  to  the  ab- 
stract justice  of  particular  cases.  It  overlooks  also  the  fact,  that 
always  there  are  necessarily  established  technical  limitations  of 
those  broader  principles  of  right  and  truth  which  God  has  sent 
down  to  us,  incarnating  them  thereby  among  men,  and  clothing 
them  in  human  form.2  Especially  in  the  criminal  law,  the  quality 
of  certainty  is  most  important ;  and,  among  the  various  distinc- 
tions intended  to  give  certainty,  the  one  dividing  crimes  into 
felonies  and  misdemeanors  deserves  the  first  consideration.  Out 
of  this  distinction  grow  many  rules,  which  operate  both  to  accom- 
plish this  object  and  at  the  same  time  to  establish  practical  justice. 
As  respects  the  point  adjudged,  the  doctrine  of  this  Kentucky  case 

1  Gray  v.  Combe,  7  J.  J.  Mar.  478,  48S.        a  Vol.  L  $  3,  4,  582,  583. 
See  also  McClelland  v.  Kay,  14  B.  Monr. 
103. 
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approves  itself  to  common  apprehension,  as  founded  on  the  right 
to  interpose  for  the  prevention  of  a  felony.  Yet  the  doctrine  is 
of  so  dangerous  a  nature,  that  courts  elsewhere  may  hesitate 
about  adopting  it,  at  least  until  they  have  given  it  a  fresh  con- 
sideration on  its  intrinsic  merits.  For  perhaps  distinctions  will 
appear  showing  it  not  to  be  sustainable.1 

§  640  [557] .  Fourthly.  Under  what  circumstances,  in  cases  not 
of  arrest  and  the  like,  the  imperfect  defence  spoken  of  is  permit- 
sibte.  The  reader  has  observed,  that  the  only  case  of  perfect 
defence,  mentioned  in  the  last  division,  is  such  as  occurs  in  the 
prevention  of  a  felony.  Yet  truly  this  discloses,  not  so  much  a 
defence  of  person  or  property,  as  a  discharge  of  an  independent 
duty.2  And  so  we  may  well  consider,  that,  in  strictness  of  law, 
« there  is  no  defence  open  to  one,  either  of  his  person  or  property, 
which  is  favored  to  the  extent  of  exempting  him  from  esteeming 
the  life  of  another,  however  erring,  equal  with  his  own ;  and 
more  valuable  than  the  enforcement  of  any  claim  to  property,  or 
even — a  hard  point  everywhere,  and  especially  hard  in  the  United 
States  —  to  immediate  personal  liberty.* 

i  And  see  Bird  v.   Holbrook,  4  Bing.  v.  Dawkins,  2  C.  B.  *.  8.  412.    A  dog- 

628.    In  England,  Stat.  7  &  8  Goo.  4,  c.  spear,  set  by  the  defendant  in  his  woods  w 

18,  *  1,  provided,  that,  •'  whereas  it  is  ex-  protect  his  game  from  dogs,  jsnotwitnra 

pedient  to  prohibit  the  setting  of  spring-  this  statute ;  and,  aside  from  the  statute,  n 

guns   and  man-traps,  and  other  engines  has  been  held  that  a  man  cannot  ream* 

calculated  to  destroy  human  life,  or  inflict  for  injury  to  his  doe  by  a  doc-spear,  wncn 

grievous  bodily  harm,  &c.,  therefore,  &c.,  the  owner  of  the  dog,  knowing  of  its  «- 

if  any  person  shall  set  or  place,  or  cause  istence,  walks  through  the  wood,  ana  we 

to  be  set  or  placed,  any  spring-gun,  man-  dog,  attracted  by  game,  runs  upon  nana 

trap,  or  other  engine  calculated  to  destroy  gets  wounded.    And  the  court  "P**?* 

human  life,  or  inflict  grievous  bodily  harm,  the  opinion,  that  it  would  make  no  difler- 

with  the  intent  that  the  same  or  whereby  ence  though  the  owner  of  the  ttog  w» 

the  same  may  destroy  or  inflict  grievous  ignorant  of  the  existence  of  toe  dog-epean 

bodily  harm  upon  a  trespasser  or  other  Jordin  t;.  Crump,  8  M.  &   W.  782.    am 

person  coming  in  contact  therewith,  the  see  Vol.  I.  *  1034,  note.    On  the  question 

person  so  setting  or  placing,  or  causing  to  of  the  right  of  a  man  to  claim  ****&* 

be  so  set  or  placed,  such  gun,   trap,  or  for  injuries  received  by  himself  and  db 

engine  as  aforesaid,  shall  be  guilty  of  a  dog,  from  spring-guns  and  similar  tmngs, 

misdemeanor."    And,  where  the  plaintiff  at  the  common  law  and  by  force  tfw 

entered  the  defendant's  garden  at  night,  statute,  somewhat  ™F^^^r7. 

without  his   permission,  to  search  for  a  been  expressed  by  different  English  juogw, 

stray   fowl,  and,  whilst   looking    closely  and  the  decisions  are  perhaps  not  qoue 

s-*J V__l  '    j_  tr^.  —:»u  1  HAnai.»Mt»;thnnAAnother.    See  the  above 


Buvy     iuwi,    turn,    w uiusb    iwiuug     vivwvij      «»"*»   •"«    imw™*— r i        ,     «hnv« 

into  some  bushes,  came  in  contact  with  a    consistent  with  one  another.   pee"JeK~" 


ttnu  BiiguuY  injuring  uib  law  mm  ojw,  m     -**.»»  .*».»**.  w^  >  —.~  ~ . 

was  held,  that  the  defendant  was  not  liable  referred  to.    The  above  Stat,  of  7  •  ■ 

for  this  injury  either  at  the  common  law,  Geo.  4,  c.  18    has  since  given JP»JJ" 

or,  in  the  absence  of  evidence  of  its  having  Stat.  24  &  25  Vict.  c.  100,  \  ?1,  containing 

been  caused  by  a  spring-gun  or  other  en-  substantially  the  same  provisions, 

gine  "calculated  to  inflict  grievous  bodily  *  Ante,  §  632,  634. 

harm,"  under  the  above  statute.    Wootton  8  See,  however,  post,  §  647. 
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§  641  [558] .  Defence  of  one's  property.  The  doctrine  is  there- 
fore settled,  that,  while  a  man  may  use  what  is  termed  in  our 
former  volume  "  all  reasonable  and  necessary  force,  to  defend  his 
real  or  personal  estate,  of  which  he  is  in  the  actual  possession, 
against  another  wlio  comes  to  dispossess  him  without  right," x  he 
can  never  innocently  carry  this  defence  to  the  extent  of  killing 
the  aggressor.  If  no  way  but  this  is  left  him,  he  must  yield,  and 
get  himself  righted  by  resort  to  the  law.2 

§  642  [559].  At  the  same  time  we  should  remember,  that,  short 
of  taking  life,  whatever  force  is  required  to  accomplish  the  de- 
fence may  be  employed,8  unless  it  amounts  to  some  such  crime  as 
a  riot,  a  forcible  detainer,  or  the  like.  An  assault  and  battery, 
for  instance,  may  be  justified  as  inflicted  in  defence  of  one's 
property.4  Yet  no  more  force  can  be  used  than  is  necessary.6 
And  if,  in  the  employment  of  necessary  force,  the  party  resisted 
is  accidentally  killed,  the  doctrine  seems  to  be  on  authority,6  and 
clearly  is  in  principle,  that  the  homicide  is  not  punishable.  While, 
on  the  other  hand,  if  a  dangerous  weapon  is  used,  when  other 
means  would  have  been  sufficient,  and  thereby  death,  not  intended, 
follows ; 7  or,  a  fortiori,  if  the  trespasser  is  intentionally  killed ; 8 
the  party  so  resisting  becomes  guilty  of  a  felonious  homicide. 
And  so  a  kick  is  not  a  justifiable  mode  of  turning  a  person  out  of 

1  Vol.  I.  §  977.  tify  maiming  another  in  defence   of  his 

*  United  States  ».  Wiltberger,  3  Wash,  possessions,  but  only  in  defence   of  his 

C.  C.  515;  Oliver  v.  The  State,  17  Ala.  person.    This  restriction,  however,  cannot 

587 ;  Commonwealth  v.  Green,  1  Ashm.  be  intended  to  extend  to   cases  where  a 

289,  297;   Carroll  v.  The  State,  23  Ala.  man  defends  himself  against  a  known  felony 

28;   The  State  v.  Morgan,  3  Ire.  186;  threatened  to  be  committed  with  violence 

McDaniel  v.  The  State,  8  Sm.  &  M.  401 ;  against  even  his  property."    1  East  P.  C. 

The  State  v.  Zellers,  2  Halst.  220 ;  Hani-  402. 

son  v.  The  State,  24  Ala.  67 ;  Common-  4  Harrington  v.  People,  6  Barb.  607 ; 

wealth  v.  Drew,  4  Mass.  391 ;  Monroe  v.  The  State  v.  briggs,  3  Ire.  357 ;   ante, 

The  State,  5  Ga.85;  Howell  v.  The  State,  4  58.    And  see  The  State  v.  Hooker,  17 

5  Ga.  48;  Rex  v.  Ford,  J.  Kel.  51 ;  The  Vt.  658;  Fans  v.  The  State,  3  Ohio  State, 

State  o.  Smith,  3  Dev.  &  Bat.  117;  The  159;  ante,  $  464,  note. 

State  v.  Lazarus,  1  Mill,  84  ;    Moore  o.  *  The  State  v.  Clements,  32  Maine,  279 ; 

Hnsaey,  Hob.  93 ;    Semayne'a  case,  5  Co.  The  State  v.  Lazarus,  1  Mill,  34. 

91 ;   Keg.  v.   Sullivan,   Car.  &  M.   209 ;  *  See  ante,  f  58 ;  post,  f  686,  688,  701, 

United  States  v.  Williams,  2  Cranch  C.  C.  716,  717.  The  principle  of  the  statement  in 

438  ;  The  State  v.  Noles,  26  Ala.  31 ;  Mc-  the  text  is  possibly  sustained  in  The  State 

Anley  ».  The  State,  3  Greene,  Iowa,  435 ;  v.  Merrill,  2  Dev.  269. 

The  State  v.  McDonald,  4  Jones,  N.  C.  7  Commonwealth  v.  Drew,  4  Mass.  391 ; 

19 ;  People  v.  Horton,  4  Mich.  67 ;  Priester  McDaniel  v.  The  State,  8  Sm.  &  M.  401 ; 

v.  .Angley,  5  Rich.  44;  The  State  v.  Bu-  The  State  v.  Zellers,  2  Halst.  220.    And 

chanan,   17  Vt.  573 ;  People  v.  Hubbard,  see  Reg.  ».  Sullivan,  Car.  &  M.  209;  post, 

24  Wend.  369;    Commonwealth  v.  Ken-  $  721. 

Hard,  8  Pick.  133.    See  post,  S  656,  727.  *  Harrison  v.  The  State,  24  Ala.  67  ; 

8  Vol.  I.  i  977  ;    ante,  *  58-60 ;   The  McDaniel  v.  The  State,  8  Sm.  &  M.  401 ; 

State  v.  Johnson,  12  Ala.  840.    Mr.  East,  The  State  v.  Smith,  3  Dev.  &  Bat  117. 
however,  observes :   "A  man  cannot  jus- 
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the  house  you  inhabit ; l  and  a  beating  of  a  trespasser  who  yields 
to  you,  or  the  tying  of  him  to  a  horse,  is  not  authorized  ; 2  and  he 
who  resorts  to  these  things  must  suffer  the  pains  of  having  feloni- 
ously killed  a.  human  being,  if  the  person  so  abused  dies,  though 
death  was  not  intended. 

§  643  [560] .  Defence  of  one's  person.  Concerning  the  right 
of  what  is  strictly  called  self-defence,  there  is  much  obscurity, 
more  than  on  almost  any  other  question  of  such  vast  general  inter- 
est and  so  frequently  litigated.  But  the  doctrine  may  be  thus 
stated :  a  man  may  do  what  seems  necessary  to  preserve  himself 
from  personal  danger ;  with  this  limitation,  that  he  must  never  take 
the  life  of  a  fellow-being  assaulting  him,  when  such  fellow-being  is 
no  more  than  committing  an  assault  as  before  explained ; 8  unless  in 
the  case  of  extreme  necessity,  as  the  only  practicable  method  of 
saving  his  own  life.  For,  although  he  should  love  his  enemy  as 
himself,  he  is  under  no  obligation  to  submit  himself  to  die  at  the 
enemy's  hands. 

§  644  [561].  This  right  of  self-defence  is  commonly  stated  in 
the  American  cases  thus :  if  the  person  assaulted,  being  himself 
without  fault,  reasonably  apprehends  death  or  great  bodily  harm 
to  himself,  unless  he  kills  the  assailant,  the  killing  is  justifiable.4 
And  in  one  case  the  court  considered,  that  this  proposition  could 
not  bd  qualified  by  adding  to  it  the  words,  "  which  [bodily  harm] 
might  probably  endanger  his  life ;  "  thus  apparently  conceding,  to 
persons  attacked,  the  liberty  of  destroying  the  life  of  their  assail- 
ants, though  no  danger,  near  or  remote,  threatens  their  own 
lives,  but  only  their  personal  safety  in  a  less  degree.5  Yet  this 
point  requires  further  consideration ;  indeed,  the  whole  matter  of 
this  section  lies  a  little  in  uncertainty. 

§  645.  Grotius  —  not,  indeed,  a  common-law  authority,  but  an 
authority  worthy  of  high  respect  on  such  a  subject  —  observes: 
"  What  shall  we  say  of  peril  of  mutilation  of  limb  ?  Since  the 
loss  of  a  limb,  especially  of  a  principal  one,  is  very  grievous,  and 

1  Wild's  case,  2  Lewin,  214.  And  see  The  State,  7  Ham  ph.  479;  The  State  e. 
McCoy  v.  The  State,  3  Eng.  451.  Wells,  Coxe,  424 ;  Holmes  v.  The  State, 

2  Holloway's  case,  Palm.  545,  Cro.  Car.  23  Ala.  17  ;  Carroll  v.  The  State,  23  Ala. 
131,  W.  Jones,  198;  1  Hale  P.  C.  473;  28;  Dill  v.  The  State,  25  Ala.  15;  Bapp 
Foster,  291.  v.    Commonwealth,    14    B.    Monr.  614; 

8  Ante,  $  633,634.  Campbell  v.  People,  16  111.  17;  Meridith 
*  Young  v.  The  State,  11  Humph.  200;  v.  Commonwealth,  18  B.  Monr.  49.    And 
People  v.  Shorter,  4  Barb.  460  ;  Shorter  v.  see  Monroe  v.  The  State,  5  Ga,  85 ;  Peon- 
People,  2  Comst.   193;    Stewart  v.   The  sylvania  v.  Robertson,  Addison,  246. 
State,  1  Ohio  State,  66,  71 ;   Copeland  v.  *  Young  v.  The  State,  11  Humph.  200. 
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nearly  equal  to  the  loss  of  life ;  and  since,  moreover,  it  can  hardly 
be  known  whether  it  do  not  bring  in  its  train  loss  of  life;  if  it 
cannot  otherwise  be  avoided,  I  think  the  author  of  such  danger 
may  be  slain.  Whether  the  same  be  lawful  in  defence  of 
chastity,  can  scarcely  be  doubted,  since  not  only  common  estima- 
tion, but  the  divine  law,  makes  chastity  of  the  same  value  as 
life." l  But  the  right  of  self-defence  even  to  the  taking  of  life 
sufficiently  results,  in  these  cases,  from  the  doctrine,  already  dis- 
cussed, of  resistance  to  the  commission  of  a  felony ;  though, 
doubtless,  it  equally  results  from  the  considerations  thus  men- 
tioned by  Grotius. 

§  646  [562].  According  to  the  books,  a  man  cannot  justify  the 
killing  of  another  who  comes  merely  to  beat  him ;  though  he  may 
repel  the  assault  by  a  beating  till  the  aggressor  desists.2  Now,  we 
cannot  find  any  principle  on  which  a  distinction  is  sustainable, 
between  the  beating  thus  spoken  of,  and  the  great  bodily  harm, 
such  as  comes  short  of  danger  to  life,  mentioned  in  our  last  two 
sections.  And  we  may  therefore  conclude,  that  the  distinction 
has  been  taken  without  a  careful  consideration  of  its  bearings. 
The  attempt  to  commit  any  felony,  such  as  a  mayhem,  a  crime 
against  nature,  or  a  rape,8  upon  the  person,  comes  under  the  head 
of  perfect  defence,  as  mentioned  in  the  last  section;  and  this 
attempt  may  be  resisted  to  the  death,  without  any  flying  or  avoid** 
ing  of  the  combat.4  Moreover,  we  should  remember,  that  the 
danger,  to  constitute  a  danger  to  the  life,  need  not  be  of  immedi- 
ate death,  but  of  such  an  injury  as  will  shorten  the  period  of  the 
earthly  existence.  And  these  considerations,  let  it  be  submitted, 
should  properly  be  deemed  a  sufficient  extension  of  the  right  to 
take  the  life  of  him  who  does  not  endanger  the  life  of  the  person 
he  assails. 

§  647  [568] .  The  attempt  to  take  away  one's  liberty  is  not  such 
an  aggression  as  may  be  resisted  to  the  death,  —  a  point  to  be 
considered  further  on.6  But  we  may  still  suggest,  that  life  and 
liberty  stand  on  substantially  one  foundation  ;  life  being  valueless 
without  liberty.    And  the  reason  why  a  man  may  not  oppose  an 

1  Grotios  de  Jure  Belli  et  Pacis  a.  1,  8  1  Gab.  Crim.  Law,  495;  4  Bl.  Com. 

6  &  7,  Whewcll'B  ed.  Yol.  I.  p.  21 1.  181 ;  Foster,  274 ;  1  Hale  P.  C.  485. 

3  1  East  P.  C.  272 ;  United  States  v.  *  Ante,  $  632,  633. 

Wiltberger,  3  Wash.  C.  C.  515 ;    Nailor's  6  Post,  $  656. 
case,  Foster,  278.    And  see  Reg.  v.  Dris- 
coll,  Car.  &  M.  214 ;  ante,  $  60. 
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attempt  on  his  liberty  by  the  same  extreme  measures  which  are 
allowable  in  the  case  of  an  attempt  on  his  life,  may  be  because 
liberty  can  be  secured,  when  it  is  not  legally  forfeited,  by  a  resort 
to  the  laws.  And  if  a  case  should  arise,  in  which  the  attempt  was 
made  to  convey  a  person  by  force  beyond  the  reach  of  the  laws, 
and  there  confine  him  perpetually,  doubtless  the  courts  would  hold 
him  justified  legally,  as  every  man  would  hold  him  morally,  in 
resisting  to  death.  And  this  proposition  would  seem  in  legal  rea- 
son to  extend  to  an  attempt  to  convey  the  individual  into  another 
State  or  country. 

§  648  [564].  The  reader  may  have  become  weary  with  this  dis- 
cussion, but  the  importance  of  the  subject  urges  us  on.  Let  us 
therefore  consider  the  further  question,  whether,  in  those  cases  in 
which  the  right  to  take  life  in  self-defence  exists,  where  still  the 
one  whose  life  is  taken  did  not  actually  intend  to  kill,  this  extreme 
measure  may  be  adopted  from  choice.  And  the  result  is,  that  it 
may  not,  —  a  conclusion  which  many  persons  deem  irrational,  and 
behind  the  enlightened  spirit  of  this  better  age  and  government 
than  our  forefathers  enjoyed,  when  they  accepted  the  same  conclu- 
sion. Lord  Hale  says :  "  Regularly  it  is  necessary,  that  the  person 
that  kills  another  in  his  own  defence  fly  as  far  as  he  may  to  avoid 
the  violence  of  the  assault,  before  he  turn  upon  his  assailant ;  for, 
though  in  cases  of  hostility  between  two  nations  it  is  a  reproach 
and  piece  of  cowardice  to  fly  from  an  enemy,  yet,  in  cases  of  as- 
saults and  affrays  between  subjects  under  the  same  law,  the  law 
owns  not  any  such  point  of  honor,  because  the  king  and  his  laws 
are  to  be  the  vindices  injuriarum,  and  private  persons  are  not 
trusted  to  take  capital  revenge  one  of  another." 1  But  he  goes  on 
to  show,  that  this  doctrine  cannot  apply  where  flight  is  impossible ; 
and  indeed  he  explains,  as  do  all  the  old  writers  on  this  branch 
of  our  law,  that  the  right  to  take  the  assailant's  life  is  only  to  be 
exercised  when  no  other  means  of  escape  are  open.  The  proposi- 
tion is  admirably  laid  down  in  a  New  York  case,  that,  when  a  man 
expects  to  be  attacked,  the  right  of  self-defence  does  not  arise 
until  he  has  done  everything  to  avoid  the  necessity  of  using  it ;  * 
and  this  proposition  seems  clearly  to  apply  to  all  circumstances  of 
the  nature  of  those  now  under  consideration.8     One  must  not 


i  1  Hale  P.  C.  481.  8  See  Oliver  v.  The  State,  17  Ala.  587 

3  People  v.  Sullivan,  3  Seld.  396.    And    Reg.  v.  Smith,  8  Car.  &  P.  160. 
see  United  States  v.  Mingo,  2  Cart  C  C.  1. 
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have  brought  on  himself  the  necessity  which  he  sets  up  in  his  own 
defence.1 

§  649  [565].  There  is  another  class  of  circumstances  to  whicjh 
the  doctrine  of  the  last  section  is  more  frequently  applied.  Two 
or  more  persons  engage  in  a  mutual  combat,  without  any  original 
intent  to  proceed  to  extreme  measures ;  or,  after  an  assailant  has 
been  met  by  his  adversary,  he  becomes  weary  of  a  conflict  which 
is  likely  to  be  more  serious  than  he  anticipated,  or  too  much  for 
him  to  withstand ;  and  here,  if  one  of  the  combatants,  already  in 
the  wrong,  either  as  a  beginner  or  continuer  of  the  fight,  wishes  to 
retrace  his  error,  he  must  retreat.  And  though,  contrary  to  his 
original  expectation,  he  finds  himself  so  hotly  pressed  as  renders 
the  killing  of  the  other  necessary  to  save  his  own  life,  he  is  guilty 
of  a  felonious  homicide  if  he  kills  him,  unless  he  first  actually  puts 
into  exercise  this  duty  of  withdrawing  from  the  place.2  Lord 
Hale  expressly  states  the  following  case :  "  If  A  assaults  B  first, 
and  upon  that  assault  B  reassaults  A,  and  that  so  fiercely  that  A 
cannot  retreat  to  the  wall  or  other  non  ultra,  without  danger  of 
his  life  ;  nay,  though  A  fall  upon  the  ground  upon  the  assault  of 
B,  and  then  kills  B  ;  this  shall  not  be  interpreted  to  be  se  defen- 
dendoy  ftut  to  be  murder,  or  simple  homicide,  according  to  the 
circumstances  of  the  case ;  for  otherwise  we  should  have  all  cases 
of  murders  or  manslaughters  by  way  of  interpretation  turned  into 
se  defendendo" 8  But  a  better  reason  for  this  just  conclusion  is, 
that,  by  continuing  in  the  combat,  the  party  brought  upon  himself 
the  necessity  of  killing  his  fellow-man.4 

§  650  [566].  This  space  for  repentance  is  always  left  open. 
And  where  the  combatant  does  in  good  faith  withdraw  as  far  as  he 
can,  really  intending  to  abandon  the  conflict,  and  not  merely  to 

1  1  Hawk.  P.  C.  Curw.  Ed.  p.  82,  §  22 ;  he  admits,  that  there  are  good  opinions  the 
Vaiden  v.  Commonwealth,  12  Grat.  717;  other  way.  1  Hawk.  P.  C.  Curw.  Ed.  p. 
Haynes  v.  The  State,  17  Ga.  465 ;  post,  87,  §  17.  And  see  Rex  v.  Kessal,  1  Car. 
$  649  and  note.  &  P.  437.    Though  this  opinion  of  Haw- 

2  Foster,  227  ;  The  State  v.  Hill,  4  Dev.  kins,  which  shuts  the  gate  of  repentance,  is 
&  Bat  491.  And  see  The  State  v.  Howell,  not  generally  received,  yet  another  proposi- 
9  Ire.  485.  tion  of  his  accords  exactly  with  our  text. 

8  1  Hale  P.  C.  482.  It  is,  that,  when  a  person  who  makes  a 

*  Hawkins  maintains,  contrary  in  part  to  murderous  assault  is  himself  driven  to  the 

die  doctrine  of  the  text,  that  the  one  who  wall,  instead  of  retreating  there  to  avoid 

Eves  the  first  blow  cannot  be  permitted  to  further  conflict,  and  there  kills  the  other  in 

11  the  other,  however  necessary  the  kill-  his  own  defence,  he  is  guilty  of  murder, 

ing  for  his  own  preservation,  even  after  1  Hawk.  P.  C.  Curw.  Ed.  p.  87,  $18,  p.  97, 

having  pot  into  exercise  the  virtue  of  re-  §  26 ;  Anonymous,  J.  Kel.  58  ;  The  State 

treating  to  the  wall ;  because  here  also  the  v.  Hill,  4  Dev.  &  Bat.  491. 
necessity  was  brought  upon  himself.    Tet 
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gain  fresh  strength  or  some  new  advantage  for  an  attack,  but  the 
other  will  pursue  him,  then,  if  taking  life  becomes  inevitable  to 
save  life,  he  is  justified.1  But  a  mere  colorable  withdrawal  avails 
nothing.2  In  like  manner,  where,  upon  a  quarrel,  one  of  the  par- 
ties retreated  fifty  yards,  desiring  to  avoid  the  conflict,  but  the 
other  pursued  him  with  uplifted  arm ;  and,  being  first  struck  by 
the  retreating  one  with  the  fist,  stabbed  and  killed  him ;  the  case 
was  held  to  be  one  of  murder.8 

•  §  651  [567].  There  is  another  consideration,  already  men- 
tioned ; 4  namely,  that  the  party  assailing  must  have  taken  some 
overt  step,  must  have  done  something,  before  the  other  is  per- 
mitted to  resist  by  force,  however  strong  may  be  his  apprehension 
or  fears.5  This  is  a  branch  of  the  doctrine,  that  no  words  will 
justify  an  assault.6  The  threatened  blow,  however,  need  not  be 
actually  given,7  —  a  branch  of  the  doctrine  also,8  that  an  assault 
will  sometimes  justify  a  battery.    And  clearly,  if  improper  force  is 

.  1  The  State  v.  Hill,  4  Dev.  &  Bat.  491  ;  See  post,  §  651.  Where,  on  a  trial  for 
The  State  v.  Ingold,  4  Jones,  N.  C.  216.  murder,  die  defendant  was  shown  to  have 
Lord  Hale  says:  "Suppose  that  A  by*  commenced  the  affray,  and  he  asked  the  court 
malice  makes  a  sudden  assault  npon  B,  to  instruct  the  jury,  "  that,  if  the  defendant 
who  strikes  again,  and,  pursuing  hard  npon  had  reason  to  believe,  and  did  believe,  that 
A,  A  retreats  to  the  wall,  and,  in  saving  he  was  in  great  danger  of  losing  his  life, 
his  own  life,  kills  B,  —  some  have  held  this  and  under  that  belief  Killed  the  deceased, 
to  be  murder,  and  not  $e  defendendo,  be-  he  was  justified,"  this  instruction  was  re- 
cause  A  gave  the  first  assault.  But  Mr.  fused,  and  the  refusal  was  held  to  be  right. 
Dalton  thinketh  it  to  be  se  defendendo.  People  v.  Stonecifer,  6  Cal.  405. 
though  A  made  the  first  assault,  either  *  Ante,  $  627. 

with  or  without  malice,  and  then  retreated.  6  Dyson  v.  The  State,  26  Missis.  362 ; 

It  seems  to  me,  that,  if  A  did  retreat  to  the  Harrison  v.  The  State,  24  Ala.  67 ;  Dupree 

wall  upon  a  real  intent  to  save  his  life,  and  v.  The  State,  33  Ala.  380.     See  Monroe  v. 

then  merely  in  his  own  defence  killed  B,  The  State,  5  Ga.  85 ;    Pritchet  e-    The 

that  it  is  se  defendendo,  and  with  this  agrees  State,  22  Ala.  39.    In  Georgia  there  was 

Stamf.  P.  C.  lib.  1,  c.  7,  f.  15  a.    But  if,  the  following  case:  A  presented  a  pun  at 

on  the  other  side,  A,  knowing  his  advan-  B,  and  subsequently  took  it  down.    B  then 

tage  of  strength  or  skill  or  weapon,  re-  said,  that,  if  he  raised  it  again,  he  would 

treated  to  the  wall  merely  as  a  design  to  throw  a  brickbat  at  him.    He  did  again 

{)rotect  himself  under  the  shelter  of  the  raise  it,  the  brickbat  was  thrown,  and  B 

aw,  as  in  his  own  defence,  but  really  in-  was  shot.    And  it  was  held,  that,  in  consid- 

tended  the  killing  of  B,  then  it  is  murder  eration  of  the  threat  or  banter  of  B,  such 

or  manslaughter,  as  the   circumstance  of  killing  may  have  been  no  more  than  volnn- 

the  case  requires."    1  Hale  P.  C.  479, 480.  tary  manslaughter ;  and  it  was  error  in 

8  Foster,  227  ;  Hodges  v.  The  State,  15  the  court  below  to  charge,  that, "  if  the  first 

Ga.  117.  presenting  of  the  gun  was  with  malicioas 

8  The  State  v.  Howell,  9  Ire.  485.    "  It  intent,  notwithstanding  what  followed,  the 

is  true/'  said  Nash,  J.,  "  that  the  deceased  killing  was  murder."  McGaffier.Tbe  State, 

struck  the  first  blow,  but  this  does  not  mit-  17  Ga.  497.  And  see  Keener  v.  The  State, 

igate  the  offence  of  the  prisoner.    In  every  16  Ga.  194 ;  Atkins  v.  The  State,  16  Ark. 

stage  of  the  transaction  he  was  the  assailant.  568 ;  Cotton  v.  The  State,  31  Missis.  504 ; 

When  he  approached  the  deceased,  his  arm  Lyon  v.  The  State,  22  Ga.  399. 

was  raised  in  the  attitude  to  strike,  and  *  Ante,  §  60 ;  Commonwealth  v.  Green, 

with  a  deadly  weapon.    The  law  did  not  1  Ashm.  289,  297. 

require  the  deceased  to  wait  till  the  prisoner^  7  The  State  t>.  Baker,  1  Jones,  N.  C. 

had  executed  his  threat,  but  justified  him  267. 

in  anticipating  the  premeditated  assault."  8  Ante,  §  60. 
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used  for  defence,  even  where  force  is  permissible,  he  who  employs 
tiiis  improper  force*  must  answer  as  for  a  felonious  homicide  should 
death  accidentally  follow.1  On  the  same  principle,  if  a  man  re- 
turns provoking  language  by  a  blow  from  an  instrument  calculated 
to  produce  death,  and  death  follows,  he  is  guilty  of  murder.2  So 
it  has  been  held  to  be  no  excuse  for  killing  a  person,  that  he  was 
out  at  night  dressed  in  white  as  a  ghost ;  and  this  would  be  so, 
even  if  he  could  not  otherwise  be  taken  ;  since  "  the  person  who 
appeared  as  a  ghost  was  only  guilty  of  a  misdemeanor." 8 

§  652  [568].  One  further  observation  is  necessary  to  meet  an 
objection  to  some  of  the  foregoing  views,  and  to  give  the  views 
themselves  greater  precision.  It  is  well  known,  that,  where  one 
assaults  another,  or  engages  with  another  in  a  mutual  combat,  if 
the  party  struck  by  a  blow  dies,  though  death  were  not  intended, 
the  person  giving  the  blow  is  guilty  of  either  murder  or  man* 
slaughter.  The  question,  therefore,  may  have  presented  itself, 
whether,  in  these  cases  of  assault,  in  which  the  death  will  be 
chargeable  to  the  living  party  as  a  felonious  homicide,  the  right 
does  not  exist  to  make  the  perfect  defence  spoken  of ;  *  so  that  a 
killing  in  return  of  the  blow,  without  first  retreating  to  the  wall, 
is  justifiable.  But  the  reader  should  remember,  that  the  doctrine 
only  allows  the  perfect  defence  to  one  resisting  an  attempted  fel- 
ony.6 And  he  will  call  to  mind  the  fact,  that  the  law  never  recog- 
nizes anything  as  an  attempt  to  commit  a  particular  crime,  unless 
accompanied  with  the  specific  intent  to  accomplish  the  exact  re- 
sult which  the  law  regards  as  the  crime ; 6  while,  on  the  other  hand, 
the  cases  are  numerous  wherein  a  man  is  legally  holden  for  a  sub- 
stantive offence  never  meant  by  him  to  be  committed.7  If  one, 
therefore,  sees  another  do  an  act  which  may  become  a  felony,  he, 
witnessing  it,  has  no  right  to  kill  the  other  to  prevent  its  being 
done,  unless  the  other  specifically  intends,  as  he  has  reason  to 
believe,  the  accomplishment  of  the  felonious  result. 

§  653  [569].  Defence  of  the  castle.  The  next  question  relates 
to  an  exception  found  in  the  books  to  one  of  the  foregoing  doc- 
trines. In  the  law  there  are  exceptions  to  general  propositions, 
the  same  as  in  all  other  departments  of  knowledge ;  but  these  ex- 

1  Ante,  4  642;  post,  4  654,  710.  *  Ante,  4  508  et  seq.,  682. 

*  The  8tate   v.  Merrill,  2  Dev.  269;  *  Ante,  4  682. 

pott,  4  729.  •  Vol.  L  4  660. 

8  Rex  r.  Smith,  1  Bow.  Crimes,  Orea.  T  Vol.  I.  4  411  et  seq. 
Ed.  546. 
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ceptions  are  intended  rather  to  reach  the  same  results  which  are 
aimed  at  by  the  rules,  than  to  depart  from  the  rules.  And  thus 
it  is  in  every  department  of  knowledge ;  the  exceptions  do  not 
lead  us  from  the  rules,  but  keep  us  within  their  meaning.  In  the 
early  times,  our  forefathers  were  compelled  to  protect  themselves 
in  their  habitations,  by  converting  them  into  holds  of  defence ; 
and  thus  the  dwelling-house  was  called  a  castle.  And  from  this 
necessity  has  grown  up  the  familiar  doctrine,  that,  while  a  man 
keeps  the  doors  of  his  house  closed,  no  other  man  has  the  right  to 
break  in,  under  any  circumstances;  except  in  particular  cases 
where  it  becomes  lawful  for  the  purpose  of  making  an  arrest  of 
the  occupant,  or  the  like,  —  cases  which  it  is  not  within  our  pres- 
ent line  of  discussion  to  consider.  And  from  this  doctrine  springs 
another,  namely,  that  the  person  within  the  house  may  exercise 
&U  needful  force  to  keep  the  aggressor  out,  even  to  the  taking  of 
his  life.1  As  observed  by  Campbell,  J.,  in  a  Michigan  case, "  a 
man  is  not  obliged  to  retreat  if  assaulted  in  his  dwelling,  but  may 
use  such  means  as  are  absolutely  necessary  to  repel  the  assailant 
from  his  house,  or  to  prevent  his  forcible  entry,  even  to  the  taking 
of  life."2 

§  654  [570].  But  this  right  to  make  one's  house  a  castle  may 
be  waived  by  the  occupant ;  and,  if  he  does  waive  it,  by  suffering 
the  aggressor  to  enter ;  in  other  words,  if  the  aggressor  does 
enter,  without  doing  what  the  law  terms  breaking  the  castle;8 
then  the  parties  stand  toward  each  other  on  the  grounds  stated  in 
the  earlier  part  of  this  discussion.     A  man  may  eject  from  his 

1  1  Hale  P.  C.  458,  where  this  learned  serves  no  countenance  as  one  of  principle, 

author  says  :  "  A  bailiff,  having  a  warrant  See  post,  $  656.    "As  to  the  doctrine  of  the 

to  arrest  Cook  upon  a  capias  ad  satisfa-  text,  see  also    1   Chit.   Crim.  Law,    56; 

ciendum,  came  to  Cook's  house  and  gave  Moore  v.  Hussey,  Hob.  93,  96 ;  Semarne's 

him  notice,  Cook  menaceth  to  shoot  him  if  case,  5  Co.  91,  where  it  is  said,  "  livery 

he  depart  not,  yet  the  bailiff  departs  not,  one  may  assemble  his  friends  and  neighbors 

but  breaks  open  the  window  to  make  the  to  defend  his   house    against  violence ; " 

arrest,  Cook  shoots  him,  and  kills  him ;  it  Commonwealth   v.  Drew,   4  Mass.  391 ; 

was  ruled,   1.  That  it  is  not  murder,  be-  4  Bl.  Com.  223;  Reg.  v.  Sullivan,  Car.  & 

cause  he  cannot  break  the  house,  otherwise  M.  209 ;  The  State  v.  Zellers,  2  Halst.  220 ; 

it  'had  been  if  it  had  been  upon  an  habere  Hudgins  v.  The  State,  2  Kelly,  173;  Car- 

facias  possessionem.    2.  But  it  was  man-  roll  v.  The  State,  23  Ala.  28 ;  Haynes  ». 

slaughter,  because  he  knew  him  to  be  a  The  State,  17  Ga.  465 ;  Ford's  case,  J.  KeL 

bailiff.    But,  3.  Had  he  not  known  him  to  51 ;  I  Hawk.  P.  C.  Curw.  Ed.  p.  98,  {  36. 

be  a  bailiff,  or  one  that  came  upon  that  While  the  doctrine  of  the  text  is  clear  on 

business,  it  had  been  no  felony,  because  principle,  it  is  not  so  distinctly  and  uni- 

done  in  defence  of  his  house."    The  prop-  formly  sustained  by  the  authorities  as  we 

osition,  that  an  officer  who  attempts  to  might  wish. 

break  the  castle  on  a  claim  which  he  him-        *Pond  v.  People,  8  Mich.  150, 1 77. 
self  shows  is  without  foundation,  cannot  be        *  Vol.  I.  \  307,  327. 
resisted  the  same  as  any  other  person,  de- 
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bouse,  by  proper  force,  and  on  a  warning  to  leave,  any  one  whom 
be  wishes  away.  But  if  he  turns  him  out  with  a  kick,1  when  gen- 
tler measures  will  do,  or  resorts  to  any  other  violent  battery,2  he  is 
criminally  responsible  for  the  death,  if  death  accidentally  follows. 
And  though  one  has  previously  forbidden  another  his  house,  yet, 
if  the  other  comes  in  a  peaceable  manner,  and,  being  ordered 
away,  does  not  go  immediately,  the  owner  cannot  lawfully  kill 
him  for  this,  and,  if  he  does  kill  him,  he  is  guilty  of  murder.8 
The  doctrine  no  doubt  is,  that  cases  like  those  mentioned  in  this 
section  must  be  determined  by  the  principles  before  stated  con- 
cerning the  defence  of  goods  and  estate,4  not  by  those  peculiar 
ones  which  give  to  the  party  the  right  of  killing  another  who  at- 
tempts to  break  and  enter  his  castle.  This  is  the  clear  deduction 
of  legal  reason,  though  there  appear  to  be  no  decisions  in  point. 

§  655  [571].  Fifthly.  In  what  circumstances  those  who  commit 
offences  may  resist  those  against  whom  they  are  committed.  The 
doctrine  here  is,  that,  although  a  man  is  engaged  in  committing 
an  offence,  he  loses  thereby  no  other  rights  of  self-protection  than 
those  which  necessarily  yield  in  subordination  to  the  law  whereby 
the  person  injured,  or  another,  is  authorized  to  make  defence 
against  the  aggressor,  or  to  arrest  him  doing  the  injury.  In  what 
circumstances1  the  right  of  defence  exists,  is  a  matter  which  we 
have  already  considered.  Where  the  right  of  arrest  exists  is  a 
matter  not  coming  within  the  object  of  the  present  volumes.  We 
may,  however,  remark,  that,  whenever  there  is  the  liberty  to 
oppose  the  wrong-doer,  the  latter  is  guilty  of  murder,  if,  instead  of 
submitting,  he  kills  the  other.5 

§  656  [572].  Sixthly,  hi  what  circumstances  those  who  resist 
arrest,  or  resist  attempts  to  suppress  a  quarrel,  and  thereby  inflict 
death,  are  guilty  of  felonious  homicide.  And  here,  as  was  said  in  our 
last  section,  we  are  not  to  enter  upon  a  discussion  concerning  the 
right  of  arrest;  but  we  observe,  that,  when  the  right  does  not 
exist,  or  not  in  the  form  wherein  it  is  attempted  to  be  exercised, 
the  person  on  whom  the  arrest  is  undertaken  may  lawfully  resist, 
and,  in  resisting,  may  lawfully  employ  all  the  means  requisite  for 
his   preservation.    In  other  words,  the  officer  or  other  person, 

*  Ante,  4  642,  651.  8  The  State  v.  Smith,  8  Dev.  &  Bat.  117. 

9  The  State   v.  Lazarus,   1   Mills,  34;  And  see  People  v.  Horton,  4  Mich.  67. 

McCoy  v.  The  State,  3  Ene.  451.    And  *  Ante,  $  641,  642. 

see  Beg.  v.  Sullivan,  Car.  &  M.  209  ;  Rex  '  See  post,  $  656  et  seq. ;  1  Hawk.  P.  C. 

p.  Longden,  Boss.  &  By.  228.  Curw.  Ed.  p.  81,  $  14. 
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attempting  the  arrest,  has  no  protection  either  from  his  office  or 
from  the  fact  of  the  party  being  an  offender.  But  the  doctrine 
already  stated,1  that  nothing  short  of  an  endeavor  to  destroy  the 
life  will  justify  the  taking  of  life,  prevails  in  this  case ;  and  so,  if 
the  one  to  be  arrested  kills  the  officer  or  private  individual  in  re- 
sisting, he  commits  thereby  the  lower  degree  of  felonious  homicide, 
called  manslaughter.2  A  man  commits  also  a  felonious  homicide 
who  inflicts  death  in  opposing  an  unlawful  endeavor  to  carry  away 
property,  instead  of  the  person.8  Ther$  is  the  right  to  resist,  but 
not  to  the  taking  of  life.4  A  fortiori,  a  man  is  guilty,  where  there 
exists  the  right  to  make  an  arrest ;  and,  instead  of  submitting,  he 
kills  the  officer  or  private  person  ;  his  offence  in  this  case  amount- 
ing to  the  higher  grade  of  felonious  homicide,  called  murder.6 

§  657  [578.]  Where  there  is  a  mutual  quarrel,  by  persons  who 
have  come  to  blows,  or  a  riot,  or  other  public  breach  of  the  peace, 
the  duty  is  imposed  on  every  individual,  not  an  officer,  especially 
therefore  on  every  officer,  to  interfere  in  a  proper  manner,  and  to 
separate  the  combatants,  or  to  suppress  the  disturbance.  And  if. 
after  an  individual  on  whom  this  duty  rests  gives  notice  of  his 
intent  and  object  in  interfering,  those  persons  fall  upon  him  and 
kill  him,  they  commit  a  felonious  homicide  of  the  higher  kind, 
called  murder ;  while,  on  the  other  hand,  if  he  does  not  give 
notice,  the  killing  is  a  felonious  homicide  of  the  lower  kind,  called 
manslaughter.6 

§  658  [574] .  Whether  an  officer  who,  acting  in  his  office  and 
not  as  a  private  citizen  merely,  interferes  with  rioters  or  other 
like  persons,  needs  to  give  notice  of  his  official  character,  is  per- 

*  Ante,  4  648-447.  *  Bex  v.  Edmeads,  3  Car.  &  P.  390; 
8  Rex  v.  Deleany,  Jebb,   88;   Beg.  v.    Tom  v.  The  State,  8  Humph.  86 ;  Rex  e. 

Tooley,  11  Mod.  242;  Roberts  v.  The  Woolmer,  1  Moody,  334;  Rex  r.  Whit- 
State,  14  Misso.  138 ;  Rex  v.  Gordon,  1  home,  3  Car.  &  P.  394 ;  Rex  v.  Baker,  1 
East  P.  C.  315,  352  ;  Rex  v.  Patience,  7  Leach,  4th  ed.  112,  1  East  P.  C.  323  ;  Rex 
Car.  &  P.  775 ;  Rex  v.  Thompson,  1  v.  Ball,  1  Moody,  330 ;  Rex  p.  Ball,  1 
Moody,  80 ;  Rex  v.  Gillow,  1  Moody,  85,  Moody,  333 ;  Mackaley's  case,  Cro.  Jac 
1  Lcwin,  57;  Reg.  v.  Philps,  Car.  &  M.  279,  9  Co.  65  6;  Few's  case,  Cro.  Car.  183; 
180;  Rex  v.  Withers,  1  East  P.  C.  295,  Rex  v.  Ford,  Russ.  &  By.  329.  And  see 
360 ;  Commonwealth  v.  Drew,  4  Mass.  391 ;  Reg.  v.  Price,  8  Car.  &  P.  282. 
The  State  u.  Craton,  6  Ire.  164;  Rex  v.  fl  Rex  v.  Tomson,  J.  Kel.  66  ;  Ashton's 
Curran,  3  Car.  &  P.  397  ;  Rex  u.  Addis,  6  case,  12  Mod.  256;  Rex  v.  Keat,  5  Mod. 
Car.  &  P.  388 ;  Rex  v.  Davis,  7  Car.  &  P.  288,  292 ;  Reg.  v.  Hagan,  8  Car.  &  P.  167; 
785;  Rex  v.  Howarth,  1  Moody,  207.  The  State  v.  Ferguson,  2  Hill,  S.  C.  619. 

•  Ante,  *  641,  642 ;  post,  f  727.  And  see  Reg.  v.  Mabel,  9  Car.  *  P.  474 ; 
4  People  v.  Hubbard,  24   Wend.  369  ;  Commonwealth  v.  Mitchell,   1    Ya.  Cas. 

The  State  v.  Johnson,  12  Ala.  840 ;  Curtis    116 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  81,  S  M, 
v.  Hubbard,  I  Hill,  N.  T.  336 ;  ante,  $  641,    p.  101,  §  48-50. 
642 ;  post,  \  727.    But  see  The  State  v. 
Buchanan,  17  Vt.  573. 
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haps  not  certain  on  the  authorities ;  though,  on  principle,  there 
may  be  no  necessity,  because  his  official  character  is  presumed  to 
be  known.1  Yet  it  has  been  laid  down,  that,  in  order  to  render 
the  killing  of  an  officer  of  justice,  whether  he  be  authorized  in 
right  of  his  office  or  by  warrant,  murder  when  he  interferes  in 
an  affray,  he  must  have  given  some  notice  of  his  being  an  officer, 
and  of  his  object  in  interfering.  "  But,  in  these  cases,  a  small 
matter  will  amount  to  a  due  notification."  2  In  an  old  case  we 
read :  "  It  was  held,  per  totam  curiam,  that,  if,  upon  an  affray, 
the  constable  and  others  in  his  assistance  come  to  suppress  the 
affray,  and  preserve  the  peace,  and  in  executing  their  office  the 
constable  or  any  of  his  assistants  is  killed,  it  is  murder  in  law, 
although  the  murderer  knew  not  the  party  that  was  killed,  and 
although  the  affray  was  sudden ;  because  the  constable  and  his 
assistants  came  by  authority  of  law  to  keep  the  peace,  and  prevent 
the  danger  which  might  ensue  by  the  breach  of  it ;  and  therefore 
the  law  will  adjudge  it  murder,  and  that  the  murderer  had  malice 
prepense,  because  he  set  himself  against  the  justice  of  the  realm. 
So,  if  the  sheriff  or  any  of  his  bailiffs  or  other  officers  is  killed  in 
executing  the  process  of  the  law,  or  in  doing  his  duty,  it  is  mur- 
der ;  the  same  law  of  a  watchman,  who  is  killed  in  the  execution 
of  his  office."  8 

§  659  [575].  When  persons  undertake  to  separate  those  who 
are  engaged  in  a  fight,  or  otherwise  to  preserve  the  peace,  they 
are  required  themselves  to  abstain  from  undue  measures.  And, 
in  a  case  of  two  individuals  about  coming  to  blows,  when  a  third 
got  down  from  his  horse,  armed  himself  with  a  club,  interposed 
between  them,  and  killed  one  of  them,  he  was  held,  not  to  be 
within  the  protection  cast  over  those  who  prevent  breaches  of  the 
peace,  but  to  be  guilty  of  murder.4    And  it  has  been  decided, 

1  Another  view,  conducting  perhaps  to  those  who  come  to  execute  the  law,  every 
the  same  result,  is  involved  in  what  we  one  who  joins  in  that  act  is  guilty  of  mar- 
find  in  Kelyng,  as  follows :   •'  If  a  man  be  der ;  and  his  ignorance  will  not  excuse  him 
arrested,  and  he  and  his  company  endeavor  where  the  fact  is  made  murder  by  the  law, 
a  rescue,  and,  while  they  are  fighting,  one  without  any  malice  precedent,  as  in  the  case 
who  knows  nothing  of  the  arrest,  coming  of  killing  a  bailiff."    Stanley's  case,  J.  Kel. 
by  the  way,  goeth  in  aid  of  the  person  who  86.    The  doctrine  concerning  ignorance  of 
is  arrested,  and  draws  his  sword,  &c.,  here,  fact,  stated  Vol.  I.  %  384,  should  not,  how- 
if  any  of  the  bailifis  be  killed,  that  person  ever,  be  overlooked,  as  it  bean  upon  this 
who  joined  in  aid  against  them,  though  he  point.  And  see  foster,  310,  311 ;  1  Hawk, 
did  not  know  of  the  arrest,  yet  is  guilty  of  P.  C.  Curw.  Ed.  p.  101,  S  50- 
murder.    For  a  man  must  take  heed  how  3  Rex  v.  Gordon,  1  East  P.  C.  315, 352 ; 
he  joineth  in  any  unlawful  act,  as  fighting  and  see  ib.  p.  316,  318. 
is ;  for,  if  he  doth,  he  is  guilty  of  all  that  *  Young's  case,  4  Co.  40  a. 
follows.     And,  it  being   murder  to  kill  *  Commonwealth  v.  Johnston,  5  Grat. 
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that  a  policeman,  who  may  lay  his  hand  gently  on  one  playing 
music  in  a  public  street  whereby  a  crowd  is  collected,  and  request 
him  to  move  along,  or  may  slightly  push  htm,  if  necessary  to  give 
effect  to  the  request,  has  no  right  therefore  to  inflict  on  him  a 
blow,  and  knock  him  down.1  Still,  if  rioters  and  the  like  stand 
their  ground,  and  the  killing  of  them  becomes  necessary  in  order 
to  accomplish  the  object,  the  person  inflicting  the  homicide  is 
justifiable.8 

§  660  [576].  Seventhly.  Under  what  circumstances  homicide 
may  be  lawfully  committed  in  apprehending'  persons  suspected  of 
crime.  Here  we  must  repeat,  that  matters  concerning  the  right 
of  arrest  come  not  under  our  present  consideration.  But,  gen- 
erally, when  one  refuses  to  submit  to  arrest,  after  he  has  been 
touched  by  the  officer,  or  endeavors  to  break  away  after  the  arrest 
is  effected,8  he  may  be  lawfully  killed,  provided  this  extreme 
measure  is  necessary.4  And,  in  cases  of  felony,  the  killing  is 
justifiable  before  an  actual  arrest  is  made,  if  in  no  other  way  the 
escaping  felon  can  be  taken.6  Gabbett  has  stated  the  law,  with 
apparent  correctness,  as  follows : 6 

§  661  [577].  "  In  cases  of  felony,  if  the  felon  fly  from  justice, 
or  if  a  dangerous  wound  be  given,  it  is  the  duty  of  every  man  to 
use  his  best  endeavors  for  preventing  an  escape ;  and,  if,  in  the 
pursuit,  the  felon  be  killed,  where  he  cannot  be  otherwise  over- 
taken, the  homicide  is  justifiable ;  and  the  same  rule  holds  if  the 
felon,  after  being  legally  arrested,  break  away  and  escape.  But 
if  he  may  be  taken  in  any  case  without  such  severity,  it  is  at 


660.    And  see  Conner  v.  The  State,  4  2  Den.  C.  C.  85,  Temp.  &  M.  385, 14  Jar. 

Yerg.  137 ;  People  v.  Cole,  4  Parker,  35.  1051,  1  Eng.  L.  &  Eq.  566,  commented  on 

*  Reg.  v.  Hagan,  8  Car.  &  P.  167.  And  Vol.  I.  *  528 ;  The  State  v.  Roane,  2  DeT. 
see  Reg.  v.  Jones,  9  Car.  &  P.  258.  58. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  81,  f  U;  *  1  Hale  P.  C.  481 ;  Rex  v.  Finnerty, 
post,  S  661  et  seq.  1  Crawf.  &  Dix  C.  C.  167,  note.    Hawkins 

8  As  to  what  constitutes  an  arrest,  see  says :  "  If  a  person,  having  actually  com- 

Jones  v.  Jones,  13  Ire.  448 ;  ante,  f  49.  nutted  a  felony,  will  not  suffer  himself 

*  1  Hale  P.  C.  481,  494-496 ;  I  Hawk,  to  be  arrested,  but  stand  on  bis  own  de- 
P.  C.  Curw.  Ed.  p.  81,  82.  Mr.  Russell  fence  or  fly,  so  that  he  cannot  possibly  be 
says  :  "  In  all  cases,  whether  civil  or  crim-  apprehended  alive  by  those  who  punas 
inal,  where  persons  having  authority  to  him,  whether  private  persons  or  public 
arrest  or  imprison,  and  using  the  proper  officers,  with  or  without  a  warrant  from  s 
means  for  that  purpose,  are  resisted  in  so  magistrate,  he  may  be  lawfully  slain  by 
doing,  they  may  repel  force  with  force,  them."  1  Hawk.  r.  C.  Curw.  Ed.  p.  81, 
and  need  not  give  back ;  and,  if  the  party  4  11.  And  an  officer  may  kill  an  innocent 
making  resistance  is  unavoidably  killed  in  person  who  will  not  give  himself  up  on  a 
the  struggle,  this  homicide  is  justifiable."  warrant  for  felony.  lb.  $  12;  1  Rua. 
1  Russ.  Crimes,  Grea.  Ed.  665.  See  also  Crimes,  Grea.  Ed.  666.  See  Dupenier  * 
p.  666,  667.    And  see  The  State  v.  Ander-  Dautrive,  12  La.  An.  664. 

son,  1  Hill,  S.  C.  327 ;  Reg.  v.  Dadson,  •  1  Gab.  Crim.  Law.  482,  484-487. 
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least  manslaughter  in  him  who  kills  him ;  and  the  jury  ought  to 
inquire  whether  it  were  done  of  necessity  or  not." l 

§  662  [578].  "  The  justification  of  homicide  happening  in  the 
arrest  of  persons  charged  with  misdemeanors,  or  breaches  of  the 
peace,  is  subject  to  a  different  rule  from  that  which  we  have  been 
laying  down  in  respect  to  cases  of  felony ;  for,  generally  speaking, 
in  misdemeanors  it  will  be  murder  to  kill  the  party  accused,  for 
flying  from  the  arrest,  though  he  cannot  otherwise  be  overtaken, 
and  though  there  be  a  warrant  to  apprehend  him;  but,  under 
circumstances,  it  may  amount  only  to  manslaughter,  if  it  appear 
that  death  was  not  intended.2  In  some  instances,  however,  of 
flight  in  cases  of  flagrant  misdemeanors,  such  as  that  of  a  danger- 
ous wound  given,  the  killing  may  be  justified,  if  the  party  cannot 
be  otherwise  overtaken ;  but  this  is  founded  upon  a  presumption 
that  the  offence  may  turn  out  to  be  a  felony."  8 

§  663  [579].  "  But  in  misdemeanors  and  breaches  of  the  peace, 
as  well  as  in  cases  of  felony,  if  the  officer  meet  with  resistance, 
and  the  offender  is  killed  in  the  struggle,  the  killing  will  be  justi- 
fied.4 ....  Jailers  and  their  officers  are  under  the  same  special 
protection  that  other  ministers  of  justice  are ;  and,  therefore,  if, 
in  the  necessary  discharge  of  their  duty,  they  meet  with  resist- 
ance, whether  from  prisoners  in  civil  or  criminal  suits,  or  others 
in  behalf  of  such  prisoners,  they  are  not  obliged  to  retreat  so  far 
as  they  can  with  safety ;  but  may  freely,  and  without  retreating, 
repel  force  by  force.  And  if  the  party  so  resisting  happens  to  be 
killed,  this,  on  the  part  of  the  jailer  or  his  officer,  or  any  person 
coming  in  aid  of  him,  will  be  justifiable  homicide.6  But  an 
assault  upon  a  jailer  which  would  warrant  him  (apart  from  any 
personal  danger)  in  killing  a  prisoner,  must,  it  should  seem,  be 
such  from  whence  he  might  reasonably  apprehend  that  an  escape 
was  intended,  which  he  could  not  otherwise  prevent ;  for  jailers, 
like  other  ministers  of  justice,  are  bound  not  to  exceed  the  neces- 
sity of  the  case  in  the  execution  of  their  offices ;  and  accordingly 
the  law  upon  this  subject,  as  laid  down  by  Sergeant  Hawkins,  is, 
that,  if  a  criminal,  endeavoring  to  break  the  jail,  assaults  the 
jailer,  the  latter  may  lawfully  kill  him  in  the  affray."  6 

1  1  East  P.  C.  298 ;  1  Gab.  Crim.  Law,        *  2  Hale  P.  C.  117 ;  1  East  P.  C.  302, 
482.  80S ;  1  Gab.  Crim.  Law,  484. 

2  1  Hale  P.  C.  481 ;  Poster,  271.  ft  Foster,  821. 

8  1  East  P.  C.  802;  1  Gab.  Crim.  Law,        fl  1  Hawk.  P.  C.  Curw.  Ed.  p.  81,  $  18 ; 
484.  1  Hale  P.  C.  496 ;    1  East  P.  C.  831 ;  1 

Gab.  Crim.  Law,  485. 
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§  664  [580].   u  As  to  arrests  in  civil  suits,  if  the  party  against 
whom  the  process  has  issued  fly  from  the  officer,  and  be  killed  by 
him  in  the  pursuit,  this,  according  to  Lord  Hale,  is  murder; 
there  being  no  assault  or  rescue  which  would  make  it  a  case  of 
homicide  se  defendendo :  but  it  rather  seems  that  Lord  Hale  in. 
tended  only  to  speak  of  the  officer's  intentionally  killing  the 
defendant  in  his  flight ;  and  Mr.  Justice  Foster  says,  it  will  be 
murder  or  manslaughter  as  circumstances  may  vary  the  case ;  for, 
if  the  officer  in  the  heat  of  the  pursuit  and  merely  in  order  to 
overtake  the  defendant  should  trip  up  his  heels,  or  give  him  a 
stroke  with  an  ordinary  cudgel,  or  other  weapon  not  likely  to  kill, 
and  death  should  unhappily  ensue,  this  will  not  amount  to  more 
than  manslaughter ;  the  blood  being  heated  in  the  pursuit,  and 
no  signal  mischief  intended  ;  though,  if  he  should  make  use  of  a 
deadly  weapon,  it  will  amount  to  murder.1    The  case  of  a  defend- 
ant flying  after  an  arrest  actually  made,  or  out  of  custody  in 
execution  for  debt,  seems  to  be  governed  by  the  same  rules  as ' 
where  the  party  flies  to  avoid  an  arrest ;  but  certainly,  notwith- 
standing the  case  reported  by  Bolle  to  the  contrary,  if  resistance 
be  made,  the  person  having  authority  to  arrest  or  retake  may 
repel  force  with  force,  and  need  not  give  back;  and,  if  death 
unavoidably  ensue  in  the  struggle,  he  will  be  justified."  2 

§  665  [581].  Eighthly.  Under  what  circumstances  men  may 
assist  one  another  in  the  defences  before  mentioned.  The  general 
doctrine  here  is,  that  whatever  one  may  do  for  himself  he  may  do 
for  another.  The  common  case,  indeed,  is  where  a  father,  boa, 
brother,  husband,  servant,  or  the  like,  protects  by  the  stronger  arm 
the  feebler.8  But  a  guest  in  a  house  may  defend  the  house;4 or 
the  neighbors  of  the  occupant  may  assemble  for  its  defence ; 6  and, 
on  the  whole,  though  distinctions  have  been  taken  and  doubts 
expressed,  the  better  view  plainly  is,  that  one  may  do  for  another 
whatever  the  other  may  do  for  himself.6  But  there  may  be  cases  in 


*  1  Hale  P.  C.  481 ;  Foster,  271.  *  Curtis  v.  Hubbard,  4  Hill,  N.  Y.  437 ; 

*  1  Hale  P.  C.  494 ;    Callield's  case,  1  Cooper's  case,  Cro.  Car.  544. 

Roll.  189 ;  1  East  P.  C.  307 ;  1  Gab.  Crim.  *  Semayne's  case,  5  Co.  91 ;  ante,  $  653, 

Law,  486,  487.  note. 

8  United  States  v.  Wiltberger,  S  Wash.  6  1  East  P.  C.  289,  292,  293 ;  Rex  v. 

C.  C.  515 ;  Rex  v.  Bourne,  5  Car.  &  P.  Adey,  1  Leach,  4th  ed.  206,  1  East  P.  C 

120;  Pond  v.  People,  8  Mich.  150.    And  329;    Commonwealth  v.  Drew,  4  Miss. 

see  Staten  v.  The  State,  30  Missis.  619;  391 ;  Reg.  t>.  Tooley,  11  Mod.  242. 
Sharp  v.  The  State,  19  Ohio,  379. 
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which  combinations  for  defence  will  be  unlawful  on  other  grounds ; 
as  amounting  to  breaches  of  the  peace,  or  the  like. 

§  666  [582].  Ninthly.  Whether  any  other  defences  of  person 
or  property  or  friends  are  permissible.  This  question  does  not 
admit  of  any  positive  solution ;  but  it  is  mentioned  here  for  the 
purpose  of  suggesting  to  younger  practitioners,  what  is  known  to 
older  ones,  that  the  decided  cases  do  not  always  stand  at  the  outer 
limits  of  the  law.  What  we  have  said  thus  far  presents  the  limits 
on  the  adjudications  hitherto  made. 

§  667.  Applications  of  the  doctrines  concerning  ignorance  of 
fact  and  of  law,  to  the  matters  treated  of  under  this  sub-title.  It 
is  not  deemed  necessary  to  repeat  here  what  was  said  on  this  sub- 
ject in  the  first  volume  ;  *  but  the  reader  should  remember,  that 
very  many  of  the  general  principles  discussed  in  that  volume  have 
a  frequent  and  particular  application  in  cases  of  homicide,  and 
should  consult  the  volume  with  reference  to  this  head  as  often  as 
occasion  requires. 

IL    The  Being  on  whom  Felonious  Homicide  is  committed. 

§  668  [540].  The  doctrine  is,  that  every  human  being  who  is, 
according  to  the  old  English  phrase,  in  the  peace  of  the  king,  by 
which  is  meant,  in  the  enjoyment  of  the  right  of  existence  at  the 
particular  time  and  place,  may  be  the  subject  of  felonious  homi- 
cide ;3  "  as,"  says  Lord  Coke,  "  man,  woman,  child,  subject  born, 
or  alien,  persons  outlawed,  or  otherwise  attainted  of  treason, 
felony,  or  premunire,  Christian,  Jew,  Heathen,  Turk,  or  other 
Infidel,  being  under  the  king's  peace."  8  But  we  have  seen,4  that 
a  homicide  committed  in  the  actual  heat  of  battle  in  time  of  war 
is  not  criminal ; 5  for  the  person  killed  had  not,  at  the  moment  and 
in  the  place,  a  right  to  his  life,  if  the  other  could  take  it  away. 
And  even  where  the  right  of  life  does  not  exist,  this  fact  is  no  jus- 
tification to  one  extinguishing  it  otherwise  than  according  to  law. 
Therefore,  says  Lord  Hale,  "if  a  person  be  condemned  to  be 
hanged,  and  the  sheriff  behead  him,  this  is  murder."  *    And  the 

1  Vol.  I.  \  874  et  seq.,  and  particularly  *  3  Inst.  50.    And  see  Pennsylvania  v. 

f  384.  Robertson,  Addison,  246.    The  matter  of 

*  Vol.  I.  4  102;  1  Hawk.  P.  C.  Curw.  killing  a  slave  is  considered  Vol.  I.  f  783 

Ed.  p.  94,  f  15 ;  1  Hale  P.  C  433  ;  4  Bl.  et  seq. 

Com.  198;  Rex  v.  Depardo,  1  Taunt.  26,  *  Vol.  I.  $  99, 102. 

Russ.  &  Ry.   134;  Rex  v.    Helsham,  4  *  1  Hale  P.  C.  433. 

Car.  &  P.  394.  <  1  Hale  P.  C.  433. 
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same  is  true  if  any  person  not  authorized  executes  the  sentence 
of  death.1 

§  669  [541] .  But  a  child  within  its  mother's  womb  is  not  such 
a  human  being  as  satisfies  our  definition.  The  rule  is,  that  it 
must  be  born,2  every  part  of  it  must  have  come*  from  the  mother, 
before  the  killing  of  it  will  constitute  a  felonious  homicide.8  The 
umbilical  cord,  which  attaches  it  to  her,  need  not  be  parted ; * 
neither  need  the  child  have  breathed,  if  otherwise  it  had  life 
and  an  independent  circulation  ; 6  while,  on  the  other  hand,  sup- 
posing it  to  have  breathed  before  being  fully  born,  and  then  death 
to  have  ensued  by  natural  means  before  the  delivery  was  complete, 
it  could  not  be  the  subject  of  this  offence.6 

§  670  [542] .  There  is  no  need,  however,  that  the  full  period  of 
gestation  should  have  elapsed ;  therefore,  if  a  person  intending  to 
procure  an  abortion  does  an  act  which  causes  the  child  to  be  born 
before  the  natural  time,  and  consequently  less  capable  of  living, 
whereby  it  dies  after  birth  from  this  premature  exposure  to  the 
external  world,  he  is  guilty  of  murder.7  But  where  a  woman 
sunders  the  head  from  her  infant's  body  before  the  birth  is  com- 
plete, she  escapes  the  condemnation  of  the  law  for  this  aggravated 
crime.8  Lord  Coke  says :  "  If  a  woman  be  quick  with  child,  and 
by  a  potion  or  otherwise  killeth  it  in  her  womb;  or,  if  a  man  beat 
her,  whereby  the  child  dieth  in  her  body,  and  she  is  delivered  of 
a  dead  child,  this  is  a  great  misprision,  and  no  murder ;  but,  if  the 
child  be  born  alive,  and  dieth  of  the  potion,  battery,  or  other 
cause,  this  is  murder."  9  And  if  one  counsels,  before  birth,  a 
mother  to  kill  her  infant  after  birth,  and  she  does  it,  he  becomes 
thereby  an  accessory  before  the  fact  to  her  act  of  murder.10 


v 


III.    The  Act  by  which  Felonious  Homicide  is  commUteU. 
§  671.  The  reader  has  already  seen,11  that  our  purpose  in  this 

1  1  Hawk.  P.  C.  Curw.  Ed.  p.  80,  $  9.  6  Rex  v.  Sellis,  7  Car.  &  P.  850 ;  Bex  * 
And  see  post,  $  672.  Enoch,   5  Car.  &  P.  539  ;  Reg.  v.  Poul- 

2  Rex  v.  Brain,  6  Car.  &  P.  349.  ton,  5  Car.  &  P.  329.    See  also  3  Greenl. 
8  Rex  v.  Brain,  supra ;  Rex  v.  Crutch-  Et.  $  136. 

ley,  7  Car.  &  P.  814;  Rex  v.  Sellis,  7  Car.  T  Reg.  v.  West,  2  Car.  &  K.  784.    And 

&  P.  850 ;  Rex  v.  Poulton,  5  Car.  &  P.  see  Rex  v.  Senior,  1  Moody,  346. 

329.  8  Rex  v.  Sellis,  7  Car.  &  P.  850. 

*  Rex  v.  Reeves,  9  Car.  &  P.  25  ;  Reg.  9  3  Inst.  50 ;  s.  *.,  1  Hale  P.  C.  433. 

t>.  Trilloe,  Car.  &  M.  650,  2  Moody,  260.  »  Parker's  case,  2  Dy.  186,  pi.  2;  3 

And  see  Rex  v.  Crutchley,  7  Car.  &  P.  Inst.  51  ;  1  Hale  P.  C.  433;  Vol.  I-  §  618. 

814 ;  ante,  $  8,  note.  See  post,  §  764. 

6  Rex  v.  Brain,  supra.  u  Ante,  $  623. 
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sub-title  and  the  next  is  to  draw  the  line  separating  the  indictable 
homicide  from  the  unindictable ;  leaving  to  sub-titles  further  on 
the  divisions  of  the  indictable  homicide  into  murder  and  man- 
slaughter, and  into  the  various  statutory  degrees  of  murder  and 
of  manslaughter  respectively. 

§  672  [584].  It  may  be  observed,  at  the  outset,  that  there  are 
circumstances  in  which  the  taking  of  hiynan  life  is  not  only  in 
law  justifiable,  but  is  legally  one  of  the  high  duties  which  devolve 
upon  the  officers  of  the  government.  And  though,  in  such  cir- 
cumstances, the  duty  is  not  to  be  sought,  yet  its  performance,  like 
the  performance  of  all  other  duties,  is  truly  commendable,  and 
the  discharge  of  it  should  never  be  made  the  ground  of  reproach.1 

§  673.  It  will  not  be  necessary,  in  this  connection,  to  enter  into 
a  consideration  of  the  various  circumstances  in  which  the  officers 
of  the  law  are  under  a  legal  duty  to  take  the  life  of  an  offending 
person ;  for  this  is  matter  which  is  properly  interspersed  through 
various  parts  of  the  present  volumes,  and  the  volumes  on  Crimi- 
nal Procedure.  Neither,  under  our  present  sub-title,  will  every- 
thing which  might  be  brought  within  it  be  found.  In  the  division  of 
the  matter  of  the  chapter,  it  became  necessary  to  place  in  other  con- 
nections some  things  which  equally  relate  to  the  present  sub-title, 
yet  to  insert  them  here  also  would  be  a  useless  repetition. 

§  674.  Now,  before  proceeding  further  with  the  main  subject, 
as  the  matter  rests  in  adjudication,  let  us  turn  to  some  considera- 
tions which  dwell  rather  in  that  fountain  of  original  reason  out 
of  which  the  specific  decisions  originally  sprang,  than  in  any  pre- 
cise determinations  of  the  courts.  When  the  life  of  a  human 
being  has  been  taken  away,  we  look,  to  ascertain  whether  an 
offence  has  been  committed  therein  or  not,  into  all  the  surround- 
ings, into  all  the  motives ;  into  the  entire  act,  the  entire  intent ; 
not  satisfying  ourselves  with  a  narrow  view,  but  taking  the  broad- 
est view  possible,  yet  not  exceeding  what  the  principles  of  the  law 
will  permit  And  this  is  the  chief  reason  why  the  title  Homicide 
assumes  in  the  books  of  the  law  such  large  dimensions.  If  the 
question  of  guilt  were  to  be  determined  by  looking  at  a  single 
principle  or  two  of  the  law,  and  at  a  single  fact  or  two  existing  in 
the  particular  case,  there  would  be  no  power  in  motion  by  which 
this  title  could  be  swelled  to  its  present  proportions.    The  fact, 

i  8ee  on  this  subject,  Foster,  267 ;  1      Ed.  p.  80,  $  4  et  seq. ;  ante,  §  668. 
Hale  P.  C.  496-602 ;  1  Hawk.  P.  C.  Cnrw. 
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that  the  offence  is  a  grave  one,  could  not  thus  swell  the  title.  The 
fact,  that  the  punishment  for  the  higher  degree  of  the  offence  is 
death,  could  not  swell  it  thus.  But  when  we  consider  that  the 
circumstances  of  the  cases  differ  from  one  another,  and  that  the 
question  of  the  legal  character  of  the  transaction  is  made  to  turn 
largely  upon  a  consideration  of  the  particular  circumstances,  we 
see  why  it  is  that  this  tUle  of  the  law  occupies  an  extent  of  space 
around  which  it  is  impossible  even  to  draw  the  boundary  lines. 
Yet,  if  we  bear  this  thought  in  our  minds,  it  will  help  us  to  under- 
stand the  particular  cases. 

§  675  [587].  To  return,  therefore,  to  what  has  been  already 
said,  we  may  observe,  that,  under  all  the  sub-heads  of  this  chapter, 
we  are  obliged  to  treat,  more  or  less,  of  matters  which  severally 
seem  to  require  a  place  in  a  different  connection.  This  results 
from  the  complication  of  circumstances  which  attend  each  in- 
stance of  guilt.  The  instrument  of  death,  for  example,  is  not  the 
only  thing  to  be  regarded  in  examining  a  transaction  of  this 
nature ;  neither  is  the  time  of  its  employment ;  nor  are  the  ex- 
pressions of  mind  with  which  its  use  was  accompanied ;  nor  the 
persons  surrounding;  nor  is  the  fact,  which  most  frequently 
exists,  of  there  being  no  individual  present ;  nor  the  subsequent 
conduct  of  the  accused  ;  nor  are  the  expositions  of  the  tribunals 
concerning  any  one  of  the  ingredients  of  this  offence ;  nor  are 
any  one,  or  two,  or  three  of  these  things  alone, —  to  be  deemed  the 
criterion  by  which  the  transaction  is  to  be  estimated  ;  but  all  these 
things,  many  other  things  also,  are  to  be  viewed  in  combination. 

§  676  [588].  The  result  is,  that  no  one  can  properly  under- 
stand any  particular  point  of  an  intricate  nature,  presented  con- 
cerning this  question  of  felonious  homicide,  until  he  has  gained  a 
general,  and  indeed  a  somewhat  minute,  view  also  of  the  entire 
subject.  Yet,  let  us  endeavor  to  acquire  a  knowledge  of  the  parts, 
that  we  may  then  be  the  better  prepared  for  the  more  enlarged 
comprehension  of  the  whole,  which  will  constitute  the  matter  of 
inquiry  in  subsequent  divisions  of  this  chapter. 

§  677.  The  killing.  Hawkins  puts  the  question, "  in  what  cases 
a  man  may  be  said  to  kill  another,"  and  proceeds :  u  Not  only  he 
who  by  a  wound  or  blow,  or  by  poisoning,  strangling,  or  famishing, 
Ac,  directly  causes  another's  death  ;  but  also,  in  many  cases,  he 
who  by  wilfully  and  deliberately  doing  a  thing  which  apparently 
endangers  another's  life,  thereby  occasions  his  death ;  shall  be 
[360] 


CHAP.  XXXIV.]  HOMICIDE,  FELONIOUS.  §  679 

adjudged  to  kill  him.  And  such  was  the  case  of  him  who  carried 
his  sick  father,  against  his  will,  in  a  cold,  frosty  season,  from  one 
town  to  another,  by  reason  whereof  he  died.  Such  also  was  the 
case  of  the  harlot,  who,  being  delivered  of  a  child,  left  it  in  an 
orchard,  covered  only  with  leaves,  in  which  condition  it  was  struck 
by  a  kite,  and  died  thereof.  And  in  some  cases  a  man  shall  be 
6aid,  in  the  judgment  of  the  law,  to  kill  one  who  is  in  truth  actu- 
ally killed  by  another,  or  by  himself;  as  where  one  by  duress  of 
imprisonment  compels  a  man  to  accuse  an  innocent  person,  who  on 
his  evidence  is  condemned  and  executed ;  or  where  one  incites  a 
madman  to  kill  himself  or  another ;  or  where  one  lays  poison  with 
an  intent  to  kill  one  man,  which  is  afterwards  accidentally  taken 
by  another,  who  dies  thereof.  Also  he  who  wilfully  neglects  to 
prevent  a  mischief,  which  he  may  and  ought  to  provide  against,  is, 
as  some  have  said,  in  judgment  of  the  law,  the  actual  cause  of  the 
damage  which  ensues ;  and,  therefore,  if  a  man  have  an  ox  or 
a  horse,  which  he  knows  to  be  mischievous,  by  being  used  to  gore 
or  strike  at  those  who  come  near  them,  and  do  not  tie  them  up, 
but  leave  them  to  their  liberty,  and  they  afterwards  kill  a  man, 
according  to  some  opinions  the  owner  may  be  indicted  as  having 
himself  feloniously  killed  him ;  and  this  is  agreeable  to  the  Mo- 
eaical  law.  However,  as  it  is  agreed  by  all,  such  a  person  is  cer- 
tainly guilty  of  a  very  gross  misdemeanor." 1 

§  678.  This  extract  from  Hawkins  shows,  that,  as  a  general 
proposition,  he  whose  act  causes,  in  any  way,  directly  or  indirectly, 
the  death  of  another,  kills  him,  within  the  meaning  of  the  law  of 
felonious  homicide.  Yet  there  may  be  doubt  concerning  one  or 
two  of  the  instances  mentioned  by  Hawkins  in  illustration  of  the 
proposition.  Thus  it  is  doubtful,  as  we  saw  in  the  first  volume,8 
whether,  in  law,  it  is  a  killing,  or,  at  least,  whether  the  killing  is 
felonious,  where  one,  by  perjury  before  the  grand  jury,  or  before 
the  petit  jury,  causes  another  to  be  capitally  convicted,  by  reason 
of  which  the  latter  is  executed  in  a  legal  way.  • 

§  679  [653].  As  to  the  death  being  caused  by  the  act.  The 
general  rule,  both  of  law  and  of  reason,  is,  that,  whenever  a  man 
contributes  to  a  particular  result  brought  about  either  by  the  sole 
volition  of  another,  or  by  such  volition  added  to  his  own,  he  is 
holden  for  the  result,  the  same  as  if  his  own  unaided  hand  had 

1  1  Hawk.  P.  C.  Curw.  Ed.  p.  92,  {4-8.       *  Vol.  I.  f  1001. 

vol.  n.  81  [361] 
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produced  it.1  The  contribution,  however,  must  be  of  such  magni- 
tude, and  so  near  the  result,  that,  sustaining  to  it  the  relation  of 
cause  to  effect,  the  law  takes  it  within  its  cognizance.2  Now  these 
propositions  conduct  us  to  the  doctrine,  that,  whenever  a  blow  is 
inflicted  under  circumstances  to  render  the  party  inflicting  it 
criminally  responsible  if  death  follows,  he  will  be  holden  for  mur- 
der or  manslaughter,  though  the  person  beaten  would  have  died 
from  other  causes,  or  would  not  have  died  from  this  one,  had  not 
others  operated  with  it;  provided  the  blow  really  contributed 
mediately  or  immediately  to  the  death,  as  it  actually  took  place, 
in  a  degree  sufficient  for  the  law's  notice.3 

§  680  [654].  The  exact  proposition  of  the  last  section  has  not 
been  laid  down  in  the  same  words ;  and,  though  it  is  intrinsically 
sound  as  a  deduction  from  established  legal  principles,  yet  whether 
the  particular  cases  sustain  it  precisely  as  there  stated  may  be  an 
open  question.  In  an  old  book  we  read :  "  Edward  Hew  was 
indicted  for  killing  Nathaniel  Rew,  his  brother ;  and  upon  the  evi- 
dence it  was  resolved,  that,  if  one  gives  wounds  to  another,  who 
neglects  the  cure  of  them,  or  is  disorderly  and  doth  not  keep  that 
rule  which  a  person  wounded  should  do,  yet  if  he  die  it  is  murder 
or  manslaughter,  according  as  the  case  is ;  .  .  .  .  because,  if  the 
wounds  had  not  been,  the  man  had  not  died  ;  and  therefore  neg- 
lect or  disorder  in  the  person  who  received  the  wounds  shall  not 
excuse  the  person  .who  gave  them."  4  And  the  doctrine  is  estab- 
lished, that,  if  the  blow  caused  the  death,  it  is  sufficient,  though 
the,  individual  might  have  recovered  had  he  used  proper  care  him- 
self;6 or  submitted  to  a  surgical  operation,  to  which  he  refused 
submission ; 6  or  had  the  surgeons  treated  the  wound  properly.7 
So  also,  if  the  person  would  have  died  from  some  other  cause 
already  operating,  yet  if  the  wound  hastened  the  termination  of 
life,  this  is  enough.8  But  where  the  wound  was  not  of  itself  mor- 
tal, and  the  •  party  died  in  consequence  solely  of  the  improper 
treatment,  not  at  all  of  the  wound,  the  result  is  otherwise.9   This 

1  See  Vol.  I.  S  430, *t  seq  ;    Reg.  v.  '  The  State  v.  Baker,  1  Jones,  N.  C. 

Haines,  2  Car. .  &  K.  368 ;  1  Hale  P.  C.  267  ;  Commonwealth  o.  Hackett,  2  Allen, 

428.  136.    And  see  Reg.  v.  Haines,  2  Car.  &  K. 

*  See  Vol.vl.  f  399  et  seq.,  432, 494,  508  368. 

et  seq. ;  ante,  S  412;  post,  \  6"-  8  1  Hale  P.  C.  428 ;  The  State  v.  Mores, 

8  And  see  post,  f  682.  2  Ala.  275. 

4  Rex  v.  Rew,  J.  Kel.  26.  9  3  Greenl.  Et.  S  139 ;  1  Hale  P.  C. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  93,  §  10 ;  428  ;  Reg.  v.  Connor,  2  Car.  &  K.  518; 
McAllister  v.  The  State,  17  Ala.  434.  Parsons   v.  The  State,  21  Ala.  300.    In 

6  Reg.  v.  Holland,  2  Moody  &  R.  351.    this  last  case  the  court  observed  :  "  We  all 
And  see  Reg.  t>.  West,  2  Car.  4  K.  784.        agree,  that,  ordinarily,  if  a  wound  is  in- 
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last  proposition,  however,  is  practically  dangerous;  because,  in 
law,  if  the  person  dies  by  the  action  of  the  wound,  and  by  the 
medical  or  surgical  action,  jointly,  the  wound  must  clearly  be 
regarded  sufficiently  a  cause  of  the  death.  And  x  the  wound  need 
not  even  be  a  concurrent  cause ;  much  less  need  it  be  the  next 
proximate  one ;  for,  if  it  is  the  cause  of  the  cause,  no  more  is 
required.1 

§  681  [655].  The  time  of  death.  The  remaining  point  is,  that 
the  death  must  take  place  within  a  year  and  a  day  from  the  time 
when  the  wound  or  other  injury  was  received.2  "  In  the  compu- 
tation whereof,"  says  Hawkins,  "  the  whole  day  en  which  the 
hurt  was  done  shall  be  reckoned  the  first ; "  8  so  that,  if  the  stroke 
is  on  the  first  day  of  January,  and  the  death  is  on  the  first  day  of 
the  January  next  following,  the  offence  is  committed ;  but  not,  if 
the  death  is  on  the  second  day  of  the  second  January.  Fractions 
of  a  day  are  not  regarded ;  consequently  it  makes  no  difference 
whether  the  stroke  or  death  is  in  the  morning  or  afternoon.4 

§  682  [595].  The  kinds  of  force  by  which  life  is  taken.  It  is 
in  accordance  with  propositions  already  laid  down 6  to  say,  that, 
whenever  the  volition,  of  whatever  kind,  put  forth  by  one  man, 
results  in  the  death  of  another  man,  the  former  is  to  be  charged 

flicted  not  dangerous  in  itself,  and  the  that,  where  the  wound  is  feloniously  in- 
death  was  evidently  occasioned  by  the  gross-  flicted,  and  the  unskilfulness  of  the  surgeon 
ly  erroneous  treatment,  the  original  author  contributes  to  the  death  which  follows,  the 
will  not  be  accountable.  And  we  agree  also,  person  inflicting  the  wound  is,  nevertheless, 
that,  if  the  wound  was  mortal  or  dangerous  guilty  of  murder  or  manslaughter,  as  the 
the  person  who  inflicted  it  cannot  shelter  case  may  be.  And  Bigelow,  C.  J.,  after 
himself  under  the  plea  of  erroneous  treat-  reviewing  the  authorities,  which  he  consid- 
ment."  But  the  former  of  these  two  propo-  ered  to  be  all  one  way,  said :  "  The  well-" 
sitions  is  a  little  more  favorable  to  the  pris-  established  rule  of  the  common  law  would 
oner  than  an  exact  consideration  of  legal  seem  to  be,  that,  if  the  wound  was  a  dan- 
principle  would  seem  to  dictate.  gerous  wound,  that  is,  calculated  to  endan- 
1  Lord  Hale  says ;  "  If  a  man  receives  a  ger  or  destroy  life,  and  death  ensued  there- 
wound  which  is  not  in  itself  mortal,  but,  from,  it  is  sufficient  proof  of  the  offence  of 
either  for  want  of  helpful  applications,  or  murder  or  manslaughter ;  and  that  the  per- 
[froro]  neglect  thereof,  it  turns  to  a  gan-  son  who  inflicted  it  is  responsible,  though 
grene  or  a  fever,  and  that  gangrene  or  fever  it  may  appear  that  the  deceased  might 
be  the  immediate  cause  of  his  death,  vet  have  recovered  if  he  had  taken  proper  care, 
this  is  murder  or  manslaughter  in  him  that  of  himself,  or  submitted  to  a  surgical  oper- 
gave  the  stroke  or  wound ;  for  that  wound,  ation,  or  that  unskilful  or  improper  treat- 
though  it  were  not  the  immediate  cause  of  roent  aggravated  the  wound  ana  contrib- 
his  death,  yet  if  it  were  the  mediate  cause  uted  to  the  death,  or  that  death  was  imrae- 
thereof,  and  the  fever  or  gangrene  was  the  diately  caused  by  a  surgical  operation 
immediate  cause  of  his  death,  yet  the  rendered  necessary  by  the  condition  of  the 
wound  was  the  cause  of  the  gangrene  or  wound."  Commonwealth  v.  Hackett,  2 
fever,  and  so  consequently  is  causa  causati."  Allen ,  1 36,  141. 
1  Hale  F.  C.  428.  And  see  Common-  *  The  State  v.  Orrell,  1  Dev.  139. 
wealth  p.  McPike,  3  Cush.  181 ;  Reg.  v.  »  1  Hawk.  P.  C.  Curw.  Ed.  p.  93,  $  9. 
Minnock,  1  Crawf.  &  Dix  C.  C.  45.  In  a  4  3  Inst.  53. 
late  Massachusetts  case  the   court  held,  *  Ante,  §  678. 
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with  having  committed  the  homicide.  And  it  is  immaterial  whether 
the  action  be  of  the  mind  or  the  body ; l  whether  it  operated 
solely,  or  concurrently  with  other  things;2  whether  it  was  con- 
sented to  by  the  person  on  whom  it  operated,  or  not ; 8  whether 
it  was  a  blow,4  or  a  drug,5  or  an  instrument  or  other  thing  used 
to  procure  abortion,6  or  a  command  addressed  to  an  inferior 
under  obligation  to  obey,7  or  an  unlawful  confinement,8  or  a 
leaving  of  a  dependent  person  in  a  place  of  exposure,9  or  a  ball 
discharged  from  a  gun ; 10  whether  it  was  accompanied  with  the 
acts  of  other  persons  concurring  in  what  was  done,  or  operated 
alone ; n  or  was  of  any  other  nature.12  How  a  false  charge  of  a 
crime  punishable  with  death,  supported  by  a  false  oath,  is  to  be 
regarded,  was  considered  in  our  former  volume,18  and  mentioned 
in  a  section  just  back.14 

§  683.  Unlawfulness  of  the  force.  To  render  criminal  the 
person  using  the  force,  it  must  be,  in  some  sense,  unlawful. 
But  in  what  sense,  and  how  far  unlawful,  is  a  matter  which 
cannot  be  laid  down  by  any  single  enunciation  of  a  rule.  The 
reader  must  here  trace  the  line  of  the  law  through  other  prop- 
ositions, and  through  numerous  cases,  and  through  various 
principles  which  will  be  found  interspersed  among  the  sections 
of  our  first  volume.  Yet  a  reference  to  some  cases  here  may 
be  helpful,  as  a  sort  of  introduction  to  the  rest.  Where  a  girl, 
eighteen  years  old,  was  taken  in  labor  at  the  house  of  her  step- 
father, during  his  absence ;  and  the  mother  omitted  to  procure 
for  her  the  services  of  a  midwife,  yet  there  was  no  evidence  show- 
ing the  mother  to  have  had  the  means  with  which  to  pay  for  the 
services ;  but,  in  consequence  of  the  want  of  these  services,  the 
girl  died  ;  the  court  held,  that  this  mother  was  not  legally  bound, 
under  the  circumstances,  to  procure  a  midwife ;  and  that,  there- 


1  See,  on  this  point,  Vol.  I.  $  997-1001 ;  on,  S  Ashm.  SS7  ;  Reg.  v.  West,  2  Car.  & 
Reg.  v.  Pitts,  Car.  &  M.  284 ;  I  East  P.  C.  E.  784 ;  Commonwealth  v.  Parker,  9  Met. 
225 ;  S  Greenl.  Ev.  \  142.  263,  265 ;  post,  *  688,  717. 

2  See  Vol.  I.  *  425,  432 ;  ante,  §  679,  '  Vol.  I.  f  999 ;  United  States  r.  Free- 
680.  man,  4  Mason,  505. 

8  Vol.  I.  {  566-571 ;  Commonwealth  v.  "  Reg.  v.  Marriott,  8  Car.  &  P.  425. 

Parker,  9  Met.  263,  265.  •  Beat's  case,  1  Leon.  327. 

*  Shorter   v.    People,    2  Comet.    193 ;  10  The  State  v.  Sisson,  3  Bust.  58. 
Gray's  case,  J.  Kel.  64, 183 ;  Seat's  case,  u  Vol.  I.  \  432. 

Skin.  666.  M  And  see  Sir  John  Chichester's  case, 

•  Rex  v.  Martin,  3   Car.  &    P.   211;  Aleyn,  12. 
Gore's  case,  9  Co.  81  a;  Ann  v.  The  State,  "  Vol.  I.  f  1001. 
11  Humph.  159.  "  Ante,  f  678. 

0  Commonwealth  v.  Keeper  of  the  Prifl- 
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fore,  she  could  not  be  convicted  of  manslaughter.1  This  is  a  case 
of  what  thel  aw  calls  neglect ;  and,  though  to  the  casual  thought 
there  would  seem  to  be  no  force  whatever  employed  by  the  de- 
fendant, yet,  on  more  careful  reflection,  we  see  there  was  such ; 
that  is,  the  prisoner  neglected  to  use  her  powers  to  prevent  the 
force,  which  was  in  action  without  her  volition,  from  so  operating  as 
to  take  away  life.  Still,  since  the  law  did  not,  under  the  circum- 
stances, cast  the  duty  on  her  to  take  the  measures,  she  was  held 
to  be  not  responsible  legally ;  though,  as  in  morals  she  was  under 
a  duty,  all  persons  deem  her  morally  guilty.  This  matter  of 
neglect  is  discussed  in  our  first  volume,2  and  in  various  places  in 
the  present  chapter.8 

§  684.  In  a  trial  in  Missouri  for  murder,  the  court  instructed 
the  jury  as  follows :  "  If  you  believe  that  defendant  in  malice  did 
wilfully  strike  and  wound  deceased  as  described,  by  striking  her 
with  a  club  or  stick  likely  to  produce  death  or  great  bodily  harm, 
and  that  he  did  so  without  the  specific  intent  to  kill  her,  but  with 
the  intent  to  inflict  upon  her  great  bodily  harm,  and  deceased 
came  to  her  death  by  wounds  inflicted  under  such  circumstances, 

1  Reg.  v.  Shepherd,  Leigh  &  C.  147.  this  kind  is  not  always  required  in  child- 
Erie,  C.  J ,  in  delivering  the  opinion  of  the  birth  ;  and  sometimes  no  ill  consequences 
judges,  said :  "  It  is  important  that  the  result  from  its  absence.  Here,  however,  it 
boundaries  of  crime  should  be  well  defined,  was  wanted  and  was  not  applied.  These  facts 
They  are  not  so  definite  as  they  might  be  do  not  seem  to  me  to  fall  within  the  principle 
in  cases  of  negligence ;  and  our  duty  is  to  of  any  of  the  cases  that  have  been  cited, 
consider  and  see,  whether  there  are  any  The  cases  where  the  person,  whose  death  is 
facts  here  to  bring  this  case  within  the  caused,  has  been  brought  into  circumstances 
principle  of  any  of  the  cases  where  the  where  he  cannot  help  himself,  as  by  im- 
omission  of  a  duty  resulting  in  death  prisonment  by  the  act  of  the  party  charged, 
has  been  held  to  be  manslaughter.  The  are  clearly  distinguishable.  There  the 
facts  of  the  case  are,  that  the  prisoner  did  persons  imprisoned  are  helpless,  and  their 
not  procure  the  aid  of  a  midwife  for  her  custodians,  by  the  fact  of  their  being  so, 
daughter  during  child-birth.  In  consequence  have  charged  themselves  with  the  support 
of  her  omitting  to  do  so,  a  difficulty  oc-  of  their  prisoners.  The  case  of  parent  and 
curred,  and  death  ensued.  Was  there  a  child  of  tender  years  is  also  distingnish- 
breach  of  duty  for  which  she  would  be  able,  as  are  the  other  cases  where  such  a 
responsible  in  a  criminal  court  in  not  duty  is  imposed  by  law  or  contract,  as  in 
obtaining  that  aid  ?  We  must  take  it,  the  case  of  master  and  apprentice.  Here  the 
that,  if  she  had  used  ordinary  care,  she  girl  was  beyond  the  age  of  childhood,  and 
would  have  procured  the  attendance  of  was  entirely  emancipated.  Then,  being  in 
a  midwife ;  that  she  knew  where  a  mid-  the  prisoner's  house,  she  is  brought  to  bed, 
wife  could  be  found  ;  and  that,  if  the  and  the  mother  omits  to  procure  her  a 
midwife  had  been  summoned,  she  would  midwife.  I  cannot  find  any  authority  for 
have  attended.  Of  course,  her  skill  must  saying,  that  that  was  such  a  breach  of 
have  been  paid  for;  and  there  is  no  evi-  duty  as  renders  her,  in  the  event  which 
dence  that  the  woman  had  the  means  at  ensued,  liable  to  the  consequences  of  man- 
ner command  of  paying  for  that  skill,  slaughter."  And  Williams,  J.,  observed  : 
The  midwife  would  probably  have  attended  "  No  doubt,  the  prisoner  is  morally  guilty ; 
without  being  paid.  Tet  the  prisoner  can-  but  legally,  she  is  not  punishable,  p.  154- 
not  be  criminally  responsible  for  not  asking  156. 
for  that  aid,  which,  perhaps,  might  have  s  Vol.  I.  $  889  et  seq. 
been  given  without  compensation.    Aid  of       *  And  see,  particularly,  post,  $  689  et  seq. 
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then  defendant  is  guilty  of  murder  in  the  first  degree."  And  this 
instruction  was  held  to  be  correct1  Here,  it  is  perceived,  even 
the  graver  sort  of  felonious  homicide  was  committed  where  the 
defendant  did  not  mean  to  take  life,  yet  did  mean  to  do  an  act  in 
a  high  degree  unlawful.  And  in  our  first  volume  we  considered 
the  general  doctrine  governing  criminal  cases  where  the  act  pro- 
duced an  unintended  result.2  The  reader  will  find  many  more 
things  relating  to  this  matter  interspersed  through  various  parts 
of  this  chapter. 

§  685.  These  illustrations  show  how  important  it  is,  that,  in 
the  consideration  of  cases  of  homicide,  the  practitioner  should  bear 
in  his  mind  the  collective  principles  of  the  law,  and  especially  of 
the  criminal  law,  in  distinction  from  merely  those  particular  prin- 
ciples which  he  may  find  his  author  has  set  down  under  the  title 
Homicide.    Let  us,  however,  look  at  a  few  other  points  here. 

§  686  [596] .  The  hinds  of  force  permissible.  We  are  here 
reminded  of  the  discussion  under  our  first  sub-title,  in  which  we 
saw,  that,  in  making  lawful  defence,  no  other  or  greater  force  can 
be  legally  employed  than  is  necessary  to  effect  the  object  which  the 
law  permits.8  And  perhaps  this  one  suggestion  will  open  to  the 
reader's  mind  the  entire  doctrine  on  the  present  point.  A  parent, 
for  instance,  is  authorized  to  inflict  correction  on  his  child,  but 
never  death ;  and  so  he  must  not  employ  a  force  calculated  to 
produce  death.4  But  this  will  sufficiently  appear  in  subsequent 
sections.6 

§  687  [597].  The  kinds  of  force  not  permissible.  On  this 
point  there  is  need  only  for  a  single  suggestion.  It  is  this :  when 
the  force  is  such  that  in  no  emergency  can  its  use  possibly  become 
lawful,  an  attempt  to  use  it  must  be  unlawful,  —  an  unlawful 
attempt.  For  example,  as  no  man  has  a  right  to  defend  his  prop- 
erty,6 not  speaking  here  of  his  castle,7  by  destroying  the  life  of  a 
human  being,  any  exhibition  of  loaded  firearms  or  other  like  force, 
with  the  intent  to  employ  this  force  in  such  defence,  if  the  emer- 
gency should  arise,  would  be  an  indictable  attempt  to  commit  a 
felonious  homicide,  in  a  case  where  the  party,  making  the  aggres- 

1  The  State  v.  Nueelein,  25  Misso.  111.  in  loco  parentis.    Grey's  case,  J.  Kel  64, 

And  see  post,  {  702.  133 ;  Keat's  case,  Skin.  666. 

3  Vol.  I.  S  407  et  seq.  *  Post,  {  688,  694,  710. 

•  Ante,  §  508-512.  •  Ante,  {  641. 

*  Grey's  case,  J.  Kel.  64.    The  same  7  Ante,  {  653. 
principle  applies  to  other  persons  standing 
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8ion  on  the  property,  was  thereby  frightened  away.  This  point, 
however,  is  merely  presented  as  a  suggestion  to  the  thoughtful 
reader ;  it  apparently  not  beingeither  sustained  or  overthrown  by 
adjudication. 

§  688  [598].  lie  kinds  of  force  the  use  whereof  subjects  to  the 
charge  of  felonious  homicide  when  death  ensues.  The  doctrine  on 
this  subject  may  be  stated  as  follows :  whatever  force  a  man  un- 
lawfully employs,  whereby  the  death  of  a  human  being  is  pro- 
duced, whether  that  death  were  intended  or  not,  will  subject  to 
the  charge  of  committing  a  felonious  homicide.1  And  this  propo- 
sition has  a  double  application ; — in  the  first  place,  if  the  force  is 
of  a  kind  not  lawful  to  be  put  forth  under  the  circumstances,2  it 
comes  within  the  condemnation,  however  accidental  the  death  may 
be.  In  the  next  place,  however  lawful  the  (force  is  in  kind,  if 
employed  to  an  extent  unlawful,  it  is  the  same  as  if  it  were 
unlawful  in  kind.  Therefore  a  full  discussion  of  this  matter 
would  reach  into  every  department  of  legal  science,  and  exhaust 
the  whole.  We  may  however  observe,  that  firing  a  loaded  gun 
into  a  travelled  way,8  or  at  a  person  supposed  to  be  too  far  distant 
to  be  reached  by  it,4  or  discharging  loaded  firearms  in  any  careless 
manner  for  the  purpose  of  frightening  another,5  or  performing  an 
operation  meant  merely  to  procure  an  abortion,6  or  administering 
a  deleterious  drug,7  or  correcting  with  an  improper  instrument 
one  under  subjection,8  or  correcting  such  a  one  by  too  severe  a 
punishment,9  or  forcing  a  person  to  perform  any  act  dangerous  to 
life,10  or  doing  any  other  thing  not  warranted  by  the  law,11  —  is 
such  a  wrongful  exhibition  of  elements  unlawful  as  subjects  the 
party  putting  them  in  motion  to  a  charge  of  felonious  homicide,  if 
death  however  unintended  follows. 

§  689  [599] .  The  degree  of  duty  which  renders  one  responsible 
for  death  in  eases  of  neglect.12  The  doctrine  on  this  subject  is, 
that,  wherever  there  is  a  legal  duty,  and  death  comes  by  reason 

1  See  ante,  f  614.  7  Cases  cited  ante,  §  682. 

2  Ante,  $  686.  *  Grey's  case,  J.  Kel.  64,  133 ;  Keat's 

•  People  v.  Fuller,  2  Parker,  16.  case,  Skin.  668 ;  ante,  f  686. 

*  Studstill  v.  The  State,  7  Ga.  2.  •  Post,  *  694,  712-714. 

•  The  State  v.  Roane,  2  Dev.  58.    And  10  Reg.  v.  Pitts,  Car.  &  M.  284 ;  United 
see  Pennsylvania  v.  Lewis,  Addison,  279 ;  States  v.  Freeman,  4  Mason,  505.    And  see 
Errington  s  case,  2  Lewin,  217  ;  Rex  v.  Reg.  v.  Marriott,  8  Car.  &  P.  425. 
Sullivan,  7  Car.  &  P.  641 ;  Rex  v.  Con-  ll  Sir  John  Chichester's  case,  Aleyn,  12. 
ner,  7  Car.  &  P.  438.  »  See  Vol.  I.  f  389  et  seq. ;  ante,  $  683. 

*  See   cases   cited  ante,  f  682  ;   post, 
§717. 
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of  any  omission  to  discharge  it,  the  party  omitting  is  guilty  of  a 
felonious  homicide.1  But  if  the  duty  is  only  a  moral  one,  and 
the  dereliction  is  only  an  omission  to  do,  in  distinction  from  an 
actual  doing,  there  is  no  legal  responsibility.  Yet  there  is  the 
same  responsibility  in  the  one  case  as  in  the  other,  where  a  posi- 
tive act,  instead  of  a  mere  omission,  is  the  cause  of  the  death. 
The  last  distinction  is  not  perhaps  mentioned  in  words  in  any  of 
the  cases ;  but  it  is  clearly  deducible  from  principle,  and  from 
facts  and  conclusions  already  in  the  books. 

§  690  [600].  The  doctrines  of  the  last  section  are  illustrated 
thus :  If  a  man  neglects  to  supply  his  legitimate  child  with  suit- 
able food  and  clothing,  or  suitably  to  provide  for  his  apprentice, 
whom  he  is  under  a  legal  obligation  to  maintain,  and  the  child  or 
apprentice  dies  of  the  neglect,  he  is  guilty  of  a  felonious  homi- 
cide.2 But  his  wife,  if  she  does  the  same  thing,  even  toward  her 
own  offspring,  does  not  incur  this  guilt ;  because  the  law  casts  the 
duty  of  maintenance  on  him  alone,  and  not  at  all  on  her,  who 
stands  in  this  respect  in  no  other  relation  to  him  than  a  mere 
servant.3  If  one  has  his  idiot  brother  abiding  in  his  house,  who, 
by  his  neglect,  perishes  from  want,  this  is  not  an  omission  which 
casts  on  him  a  criminal  liability ;  because  he  is  under  no  obliga- 
tion in  law  to  maintain  his  brother ;  and  "  omission,  without  a 
duty,  will  not  create  an  indictable  offence."  4 

§  691  [601].  But  in  the  case  of  the  wife,  there  seems,  on 
grounds  of  legal  reason,  no  difficulty  in  holding  her  liable,  when 
she  acts  voluntarily,  without  compulsion  from  her  husband,6,  who 
is  also  liable.  For  if  she  is  present  aiding  and  abetting  him,  she 
becomes  thereby  a  principal  of  the  second  degree.6 

§  692  [602].  In  an  English  nisi  prius  case,  the  doctrine  seemed 
to  be  received,  that,  where  husband  and  wife  live  apart  by  mutual 
consent,  and  he  gives  her  a  fixed  allowance  for  her  maintenance, 
he  is  still  under  obligation  to  see  that  she  does  not  suffer  in  sick- 

1  Vol.  I.  §  390,  397,  401  ;  Reg.  v.  Renshaw,  11  Jut.  615,  616;  Reg.  v.  Mar- 
Hughes,  Dean.  &  B.  248,  7  Cox  C.  C.  riott,  8  Car.  &  P.  425  ;  post,  f  714. 
301 ;  Reg.  v.  Lowe,  3  Car.  &  E.  123,  and  s  Rex  v.  Saunders,  7  Car.  &  P.  277; 
Mr.  Bennett's  note  in  1  Ben.  &  H.  Lead.  Rex  v.  Squire,  1  Russ.  Crimes,  Grea,  Ed. 
Cas.  49  ;  Reg.  v.  Haines,  2  Car.  &  K.  368;  19  ;  Reg.  v.  Edwards,  8  Car.  &  P.  611 ; 
ante,  $  683  and  note.  Vol.  I.  $  457. 

*  Rex  v.  Squire,  1  Rubs.  Crimes,  Grea.  *  Rex  v.  Smith,  2  Car.  &  P.  449.    This 

Ed.  490 ;  Reg.  v.  Crumpton,  .Car.  &  M.  was  not  a  case  of  murder,  bat  it  establishes 

597;  Rex  v.  Self,  1  Leach,  4th  ed.  137,  the  principle  stated  in  the  text.    And  see 
1  East  P.  C.  226.    See  Reg.  v.  Waters,  .Vol.  I.  \  401. 

Temp.  &  M.  57,  1  Den.  C.  C.  356,  13  Jar.  6  See  Vol.  I.  §  450  et  seq. 

130,  18  Law  J.  n.  b.  M.  C.  53 ;  Reg.  v.  •  Vol.  I.  $  596. 
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ness.  If  therefore  she  does  suffer  in  sickness  from  the  want  of 
shelter,  whereby  her  days  are  shortened,  he  may  be  charged 
criminally  with  her  death,  provided  he  has  notice  of  her  condition, 
and  thereupon  refuses  to  supply  her ;  though  primd  facie,  he  is 
under  no  obligation  in  the  premises.1 

§  693  [603] .  There  are  other  cases  from  which  light  on  our 
present  matter  may  be  drawn ;  but  they  will  be  considered  in  the 
sections  which  next  follow. 

§  694  [604].  The  relations  of  life  out  of  which  felonious  homir 
ride  sometimes  grows,  as  a  consequence  of  the  relationship.  In  the 
sections  just  back,2  we  saw  the  principle  which  governs  the  rela- 
tionships of  parent  and  child,  master  and  apprentice,  husband  and 
wife,  in  respect  to  the  non-feasance  of  the  one  in  neglecting  to 
provide  for  the  other.  But  in  respect  to  another  class  of  conduct, 
Mr.  East  observes :  "  Parents,  masters,  and  other  persons  having 
authority  in  foro  domes tico,  may  give  reasonable  correction  to 
those  under  their  cJare ;  and,  if  death  ensue  from  such  correction, 
it  will  be  no  more  than  accidental  death.  But  if  the  correction 
exceed  the  bounds  of  due  moderation,  either  in  the  measure  of  it 
or  in  the  instrument  made  use  of  for  that  purpose,  it  will  be 
either  murder  or  manslaughter,  according  to  the  circumstances."3 
Where  a  father,  to  correct  his  son  for  theft,  having  repeatedly 
punished  him  ineffectually,  beat  him  so  severely  with  a  rope  that 
he  died,  he  was  adjudged  guilty  of  manslaughter  only.4  But 
where  a  master,  having  authority  to  chastise  his  servant,  broke 
the  skull  of  the  servant  with  an  iron  bar,  he  was  held  to  have 
committed  the  higher  form  of  felonious  homicide,  called  murder.6 
The  doctrine  has  been  laid  down,  that  a  person  in  loco  parentis, 
inflicting  punishment  on  a  child,  and  compelling  it  thereby  to 
work  an  unreasonable  number  of  hours,  beyond  its  strength*  in 
consequence  of  which  it  dies  of  a  consumption  hastened  by  this 
ill-treatment,  is  guilty  only  of  manslaughter  ;  though  the  punish- 
ment was  cruel  and  excessive,  accompanied  also  by  violent  and 
threatening  language ;  if  he  believed  the  child  to  have  been  sham- 


1  Reg.  v.  Plnmmer,  1  Car.  &  K.  600  ;       *  Anonymous,  1  East  P.  C.  261. 
post,  $  714.    See  2  Bishop  Mar.  &  Div.        *  Rex  v.  Grey,  J.  Kel.  64,  65.    See  also 

$  401.    And  see  generally,  on  the  Bubject  of  Rex  v.  Conner,  7  Car.  &  P.  438,  for  a  case 

separations  without  divorce,  1  ib.  $  550-656.  wherein   a   mother,  angry  with  a  child, 

*  Ante,  $  690-692.  threw   at  it    a  small  iron   poker,  which 

*  1  East  P.  C.  261.    s.  p.,  Foster,  262;  accidentally  hit  another  child  and  killed 
ante,  $614.  it ;  she  was  held  gnilty  of  manslaughter. 
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ming  sickness,  and  to  have  been  able  to  perform  all  which  was 
demanded.1 

§  695  [605].  From  the  relationship  of  physician  and  patient, 
the  death  of  the  latter  not  unfrequently  arises.  On  this  subject 
the  doctrine  seems  to  have  been  held,  that,  whenever  one  under- 
takes to  cure  another  of  disease,  or  undertakes  to  perform  a 
surgical  operation  on  another,  he  renders  himself  thereby  liable  to 
the  criminal  law,  if  he  does  not  carry  to  this  duty  some  degree  of 
skill,  though  what  degree  may  not  be  clear ;  consequently,  if  the 
patient  dies  through  his  ill-treatment,  he  is  indictable  for  man- 
slaughter.3 On  the  other  hand,  a  more  humane  doctrine  is  laid 
down,  that,  since  it  is  lawful  and  commendable  for  one  to  cure 
another,  if  he  undertakes  this  office  in  good  faith,  and  adopts  the 
treatment  he  deems  best,  he  is  not  liable  to  be  adjudged  a  felon ; 
though  the  treatment  should  be  erroneous,  and,  in  the  eyes  of 
those  who  assume  to  know  all  about  this  subject,  which,  in  truth, 
is  understood  by  no  mortal,  grossly  wrong ;  and  though  he  is  a 
person  called,  by  those  who  deem  themselves  wise,  grossly  ignorant 
of  medicine  and  surgery.8  The  former  doctrine  seems  to  be  the 
English  one ;  and  so  in  England  a  person,  whether  a  licensed 
medical  practitioner  or  not,  who  undertakes  to  deal  with  the  life 
or  health  of  people,  is  bound  to  have  competent  skill,  or  suffer 
criminally  for  the  defect.4  Now,  if  a  man  thinks  he  has  compe- 
tent skill,  and  makes  no  misrepresentations  to  his  patients  con- 
cerning the  amount  or  kind  of  medical  education  actually  received 
by  himself,  he  seems  in  reason  to  stand  on  exactly  the  foundation 
occupied  by  every  person  who  honestly  undertakes  medical  prac- 
tice, after  full  advantages,  so  far  as  concerns  his  state  of  mind ; 
and  it  is  the  mind  to  which  we  look  in  questions  of  legal  guilt6 
Any  person  undertaking  a  cure,  but  being  grossly  careless, 
and  thus  producing  death,  is  for  a  different  reason  liable  to  a 

1  Rex  v.  Cheeseman,  7  Car.  &  P.  455.  a  dangerous  effect,  and  such  medicine  de- 

And  see  Rep.  v.  Walters,  Car.  &  M.  164.  stroys  the  life  of  the  person  to  whom  it  is 

8  Rex  v.  Spiller,  5  Car.  &  P.  33S ;  Fergu-  administered,  it  is  manslaughter.  The  party 

son's  case,  1  Lewin,  181 ;  Rex  v.  Senior,  may  not  mean  to  cause  death;  on  the  coo- 

1  Moody,  346  ;  Rex  v.  Webb,  1  Moody  &  trary,  he  may  mean  to  produce  beneficial 

R.  405,  2  Lewin,  196 ;  Rex  v.  Spilling,  2  effects  ;  but  he  has  no  right  to  hazard  med- 

Moody  &  R.  107 ;  Rex  v.  Long,  4  Car.  &  P.  icine  of  a  dangerous  tendency  when  medical 

398 ;  Hex  v.  Williamson,  3   Car.  &  P.  assistance  can  be  obtained.    If  he  does,  he 

635.    In  Simpson's  case,  1  Lewin,  1 72,  does  it  at  his  peril." 

Bayley,  J.,  observed :  "  I  am  clear,  that,  if  *  Commonwealth  v.  Thompson,  6  Mass. 

a  person  not  having  a  medical  education,  134 ;  Rice  v.  The  State,  8  Misso.  561. 

and  in  a  place  where  persons  of  a  medical  *  Rex  v.  Spiller,  5  Car.  &  P.  333. 

education  might  be  obtained,  takes  on  him-  *  Vol.  I.  $  370,  384  and  note. 
self  to  administer  medicine  which  may  have 
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charge  of  manslaughter,1  whether  he  is  a  licensed  practitioner  or 
not.2 

§  696  [606].  There  are  other  relations  in  life  out  of  which 
arise  duties,  the  neglect  whereof,  causing  death,  is  indictable  as  a 
felonious  homicide.  And  indeed  a  man  who  undertakes  any 
business  requiring  care  and  caution  commits  this  offence  when 
death  is  produced  by  his  neglect.  Thus  where  an  iron  founder, 
employed  to  make  some  cannon  for  use  on  a  day  of  public  rejoicing, 
having  furnished  one  piece,  which  burst  and  was  returned  to  him, 
sent  it  back  in  so  imperfect  a  state  that  it  burst  a  second  time, 
killing  three  men,  he  was  held  to  be  guilty  of  manslaughter.3 
The  duty  he  neglected  was  assumed  by  contract,  yet  its  neglect, 
causing  death,  properly  rendered  him  liable  on  ttiis  charge  of  man- 
slaughter ;  though  generally  a  breach  of  mere  contract  is  not  an 
indictable  offence.4  But,  as  we  have  already  seen,6  there  must  be 
a  duty ;  and,  if  the  indictment  does  not  allege  a  duty,  the  de- 
fendant cannot  be  convicted.6 

§  697  [607].  If  a  jailer  confines.his  prisoner  in  an  unwholesome 
room,  and  neglects  to  give  him  necessaries  for  cleanliness,  whereby 
he  contracts  a  disease  of  which  he  dies,  this  jailer  commits  thereby 
the  crime  of  murder.7    His  neglect  is  a  gross  violation  of  duty. 

§  698  [608].  If  one  is  using  a  public  way,  whether  of  land  or 
water,  and  by  carelessness  in  its  use  destroys  unintentionally  a 
human  life,  he  is  guilty  of  felonious  homicide ; 8  for,  although  he 
was  under  no  contract,  yet  he  was  under  an  obligation  the  law 
recognizes  to  use  the  way  with  care.  There  are  indeed  sugges- 
tions in  the  books,  that  a  mere  non-feasance  in  such  a  case  is  not 
sufficient.9  But  reasons  have  been  already  given  why  such  a  dis- 
tinction cannot  be  deemed  sound,  in  cases  where  the  law  imposes 
a  duty.10 

*  See  the  cases  generally,  cited  to  this  8  Reg.  v.  Taylor,  9  Car.  &  P.  672 ;  Rex 
section.  v.   Swindall,  2  Car.  &  K.  230;  United 

*  Rex  o.  Van  Butchell,  3  Car.  &  P.  629 ;  States  v.  Warner,  4  McLean,  463 ;  United 
Rice  v.  The  State,  8  Misso.  561 ;  Rex  v.  States  v.  Collyer,  Whart.  Horn.  483 ;  Rex 
Long,  4  Car.  &  P.  423 ;  Rex  v.  Spiller,  5  v.  Walker,  1  Car.  &  P.  320 ;  Rex  v.  Tim- 
Car.  &  P.  333.  mins,  7  Car.  &  P.  499 ;  Rex  v.  Grout,  6 

*  Rex  v.  Carr,  8  Car.  &  P.  163.  And  Car.  &  P.  629;  Rex  v.  Mastin,  6  Car.  &  P. 
see  post,  4  722.  396. 

♦  Vol.  I.  ♦  101 6.  •  Rex  v.  Green,  7  Car.  &  P.  156.    And 

•  Ante,  S  690.  see  Rex  v.  Allen,  7  Car.  &  P.  153. 

•  Reg.  v.  Barrett,  2  Car.  &  K.  343.  10  Vol.  I.  $  401,  503;   ante,  $  689  and 
i  Rex  v.  Huggins,  2  Stra.  882,  2  Ld.    authorities  cited  in  the  note. 

Raym.  1574;  vol.  L$412;  post,  §715. 
And  see  Castell  v.  Bambridge,  2  Stra.  854, 
856. 
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§  699  [609].  There  is,  however,  one  principle  pervading  all 
these  cases ;  namely,  that  the  act  or  omission  which  causes  the 
death  be  sufficiently  near  the  death  itself.  And  in  a  late  English 
case,  the  court  held,  that  trustees  appointed,  under  a  local  act,  to 
repair  roads,  with  power  to  contract  for  the  making  of  the  repairs, 
are  not  chargeable  with  manslaughter,  if,  neglecting  to  contract,  a 
road  becomes  out  of  repair,  and  a  man. who  uses  it  is  therefore 
accidentally  killed.  "  No  doubt,"  said  Lord  Campbell,  0.  J., 
"  the  neglect  of  a  personal  duty,  when  death  ensues  as  the  conse- 
quence of  such  neglect,  renders  the  party  guilty  of  it  liable  to  an 
indictment  for  manslaughter;  and  the  cases  which  have  been 
cited  in  the  course  of  the  argument,  and  which  establish  that  doc- 
trine, are  good  law.  I  myself  tried  a  prisoner  for  not  taking  proper 
care  in  managing  the  shaft  of  a  mine.  He  intrusted  the  manage- 
ment of  it  to  an  incompetent  person,  who  said  at  the  time  that  he 
was  incompetent.  The  prisoner  was  convicted ;  and  I  did  not 
hesitate  to  inflict  a  severe  sentence.  But  how  can  the  principle  I 
have  stated  apply  to  the  present  case  ?  It  cannot  be  said  that  the 
trustees  are  guilty  of  felony  in  neglecting  to  contract.  Not  only 
must  the  neglect,  to  make  the  party  guilty  of  it  liable  to  the  charge 
of  felony,  be  personal,  but  the  death  must  be  the  immediate  result 
of  that  personal  neglect.  According  to  the  argument  here,  it 
might  be  said,  that,  where  the  inhabitants  generally  are  bound  to 
repair,  and  a  death  is  caused  as  in  the  present  case,  all  the  inhab- 
itants are  indictable  for  manslaughter." 2 

§  700  [610].  And  where  one,  having  the  charge  of  a  steam- 
engine,  stopped  it  and  went  away ;  but  another  came  and  set  it  in 
motion,  causing  a  person  to  be  killed ;  the  former  one  was  held  not 
to  be  guilty  of  manslaughter.3  A  case  of  the  captain  and  pilot  of 
a  steamboat,  in  England,  turned  possibly  on  this  distinction; 
though  the  judges  seemed  not  to  put  it  on  any  particular  ground. 
The  fact  was,  that  the  steamer  had  run  down  a  6mack,  killing  one 
on  board  the  latter.  The  running  down  was  attributed,  by  the 
prosecutor,  to  improper  steerage  of  the  steamboat,  owing  to  there 
being  no  man  at  the  bow  on  look-out.  The  proof  showed  a  look- 
out to  have  been  kept  there  when  the  boat  started,  an  hour  before. 
According  to  one  witness,  both  the  captain  and  pilot  were  at  the 
time  of  the  accident  on  the  bridge  between  the  paddle-boxes ;  ac- 

1  Reg.  v.  Pocock,  17  Q.  B.  34,  38,  24        *  Hilton's  case,  2  Lewin,  2U. 
Eng.  L.  &  Eq.  190.  See  Vol.  I.  §  512-515. 
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cording  to  another  witness,  the  pilot  alone  was  there.  The  time 
was  night,  dark,  rainy ;  the  steamer  had  lights,  but  the  smack 
had  not.  An  acquittal  was  directed.  Parke,  J.,  observed,  among 
other  things,  that  the  question  involved  was,  whether  there  was 
"  gross  negligence." l 

§  701  [611].  The  general  doctrine.  In  closing  this  branch  of 
our  subject,  we  may  state  the  conclusion  of  the  whole  matter, 
thus:    Whenever  a  man  commits  any  legal  offence,  where  the 

w 

act  is  malum  in  je^and  not  merely  malum  prohibitum;2  or  dis- 
tinctly violates  a  plain  duty,  imposed  either  by  law  or  by  con- 
tract ;  *  or  does  an  injurious  act,  in  mere  wanton  sport,4 —  if  death 
follows  as  a  consequence  not  too  remote,  and  if  the  act  itself,  or  the 
omission,  as  the  case  may  be,5  is  not  too  insignificant  for  the  law  to 
notice,6 — the  party  causing  the  death  will  be  guilty  of  either  mur- 
der or  manslaughter,  according  to  the  circumstances  of  the  case. 
The  rules  to  determine  under  which  of  these  divisions  the  offence 
falls  will  be  explained  in  our  fifth  sub-title. 

IV.  The  Intent  which  enters  into  Felonious  Homicide. 

§  702  [612] .  The  leading  doctrine  on  this  subject  is,  that  the 
intent  need  not  be  to  kill ; 7  while  yet  the  law,  neither  under  this 
title  nor  under  any  other,  would  tolerate  the  conviction  of  one  for 
crime  unless  his  mind  were  criminal.8  Perhaps  the  full  discussion 
of  the  question  of  the  intent  necessary  to  constitute  a  crime,  con- 
tained in  our  previous  volume,9  will  better  guide  the  reader  con- 
cerning the  matter  of  homicide,  than  anything  which  can  be 
said  here. 

§  703  [613].  In  the  former  volume,  also,  was  considered  the 
effect  of  drunkenness,  in  cases  of  homicide ; 10  and  indeed  an  ex- 
amination of  that  volume  shows  the  whole  ground,  appropriate  to 
our  present  sub-title,  to  have  been  there  covered.    The  reader 

1  Rex  v.  Allen,  7  Car.  &  P.  163.    See  •'  Vol.  L  S  399  et  seq.,  417,  508  et  seq. ; 

Beg.  v.  Marriott,  8  Gar.  &  P.  485.  ante,  §  699. 

*  Vol.  L  *  414.  »  Vol.  L  *  890,  894,  897,  401,  412,  415, 
8  See  ante,  4  606 ;  Sir  John  Chichester's  417,  667  ;  post,  \  709. 

ease,  Aleyn,  IS.  '  Vol.  1. 4  870. 

*  Pennsylvania  v.  Lewis,  Addison,  279 ;        9  Vol.  I.  §  364  et  seq. 

Bex  v.  SulliTan,  7  Car.  &P.  641 ;  Erring-  10  Vol.  I.  \  489  et  seq. ;  People  v.  Ham- 
ton's  case,  2  Lewin,  217;  The  State  v.  mill,  2  Parker,  223;  People  v.  Robinson, 
Boane,  2  Dev.  58.  2  Parker,  285 ;  Pennsylvania  v.  McFall, 

*  Ante,  $  688, 689  et  seq. :  Reg.  ».  Pack-  Addison,  255,  257 ;  Pennsylvania  v.  Lewis, 
ard,  Car.  &  M.  286 ;  Gore's  case,  9  Co.  Addison,  279,  282 ;  People  v.  Poller,  2 
81  a.  Parker,  16. 
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can  readily  separate  the  matter  which  concerns  the  present  dis- 
cussion, from  what  concerns  other  titles  in  the  criminal  law,  by 
referring  to  the  index.  Yet  the  question  of  intent  extends  with 
such  uniform  sway  over  the  entire  domain  of  crime,  that  its  work- 
ing in  regard  to  any  one  offence  sheds  light  on  the  matter  as  con- 
cerns any  other  offence. 

§  704.   Still  it  may  be  well  to  state  here  some  cases  which  have 
arisen,  not  as  covering  this  ground  in  any  full  way,  or  as  relieving 
the  reader  from  the  necessity  of  consulting  the  first  volume,  but 
to  point  out  to  him  the  delicate  nature  of  the  questions  which 
occur  under  this  sub-title.  In  the  previous  volume,  under  the  title 
"  Combinations  of  Persons  as  respects  the  Intent,"  we  saw,  among 
other  things,  that, "  if  two  or  more  combine  to  do  an  unlawful 
thing,  and  the  act  of  one,  proceeding  according  to  the  common 
plan,  terminates  in  a  criminal  result,  though  not  the  particular 
result  intended,  all  are  liable." 1    This  is  plain ;  but  there  arose 
the  following  case :  There  was  a  riot,  and  a  military  force  was 
called  out  to  suppress  the  riot.    The  rioters  were  fired  upon  by 
the  soldiers,  and  the  soldiers  by  the  rioters.    A  person  was  killed, 
and  the  prosecuting  officer  contended,  that  the  rioters  were  all 
guilty  of  the  homicide,  either  as  murder  or  as  manslaughter,  whether 
the  shot,  which  took  effect,  was  from  the  party  of  rioters,  or  from 
the  party  of  soldiers  suppressing  the  riot.    But  the  court  held 
otherwise.    It  was  deemed  that  the  case  was  a  new  one ;  and 
Bigelow,  0.  J.,  said :  "  The  rule  of  criminal  responsibility  for  the 
act  of  others  is  subject  to  the  reasonable  limitation,  that  the 
particular  act  of  one  of  a  party  for  which  his  associates  and 
confederates  are  to  be  held  liable  must  be  shown  to  have  been  done 
for  the  furtherance  or  in  prosecution  of  the  common  object  and 
design  for  which  they  combined  together."    Hence,  assuming  the 
death  to  have  been  produced  by  the  ball  of  a  soldier  suppressing 
a  riot,  the  act  of  the  soldier  was  not  in  the  prosecution  of  any 
design  of  the  rioters,  but  in  frustration  of  their  design.    "  Cer- 
tainly," said  the  chief  justice,  "  that  cannot  be  said  to  be  an  act 
of  a  party,  in  any  just  sense,  or  on  any  sound  legal  principle, 
which  is  not  only  not  done  by  him,  or  by  any  one  with  whom  he 
is  associated  or  connected  in  a  common  enterprise,  or  in  attempt- 
ing to  accomplish  the  same  end,  but  is  committed  by  a  person  who 
is  his  direct  and  immediate  adversary,  and  who  is,  at  the  moment 

*  Vol.  I.  *  435. 
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when  the  alleged  criminal  act  is  done,  actually  engaged  in  oppos- 
ing and  resisting  him  and  his  confederates  and  abettors  in  the  ac- 
complishment of  the  unlawful  object  for  which  they  are  united."  * 
§  705.  The  case  last  mentioned  lies  evidently  on  the  border- 
land of  the  law  of  this  subject,  yet  it  pretty  distinctly  lies  in  the 
position  assigned  to  it  by  the  court.  Let  us  now  look  at  another 
case,  which,  though  perhaps  it  belongs  to  the  region  of  the  unin- 
dictable, to  which  it  was  consigned  by  the  judges,  belongs  there,  if 
at  all,  not  because  of  the  reasons  which  they  gave,  but  for  other 
reasons.  It  was  an  English  case,  as  follows :  Stat.  9  &  10  Will. 
3,  c.  7,  §  1,  provided,  among  other  things,  "  that  it  shall  not  be 
lawful  for  any  person  or  persons,  Ac,  to  make  or  cause  to  be 
made,  or  to  sell  or  utter,  or  offer  or  expose  for  sale,"  any  fire- 
works, as  particularly  mentioned  in  the  statute, "  and  that  every 
such  offence  shall  be,  and  is  hereby  adjudged  to  be,  a  common 
nuisance."  Now,  it  is  a  principle  of  the  law,  to  be  considered  in 
its  place  by  and  by,  that,  if  a  man  is  engaged  in  the  commission  of 
misdemeanor,  and  a  human  being  is  thereby  accidentally  killed, 
this  killing  is  a  felonious  manslaughter.  The  defendant  manufac- 
tured and  kept  rockets  contrary  to  this  statute ;  and,  as  the  reader 
knows,  the  offence  prohibited  by  the  statute  is,  being  a  common 
nuisance,  a  misdemeanor.  While  he  was  away,  a  fire  broke  out 
through  the  negligence  of  his  servant,  and,  communicating  to  some 
combustibles  used  for  manufacturing  the  fireworks  contrary  to  the 
statute,  ignited  a  rocket,  which  flew  across  the  street,  and,  setting  a 
house  opposite  on  fire,  caused  the  death  of  a  person  therein.  But 
the  owner  of  the  unlawful  establishment  was  held  not  to  be  answer- 
able for  the  homicide  ;  because,  said  Gockburn,  G.  J.,  "  the  keep- 
ing of  the  fireworks  in  the  house  by  the  defendant  caused  the 
death  only  by  the  superaddition  of  the  negligence  of  some  one 
else.  By  the  negligence  of  the  defendant's  servants  the  fireworks 
ignited,  and  the  house,  in  which  the  deceased  was,  was  set  on  fire, 
and  death  ensued.  The  keeping  of  the  fireworks  may  be  a 
nuisance,  and  if,  from  the  unlawful  act  of  the  defendant,  death  had 
ensued  as  a  necessary  and  immediate  consequence,  the  convic- 
tion might  be  upheld.  The  keeping  of  the  fireworks,  however,  did 
not  alone  cause  the  death  :  plus  that  act  of  the  defendant,  there  was 
the  negligence  of  the  defendant's  servants."  3    Now,  the  doctrine 

1  Commonwealth  v.  Campbell,  7  Allen,       a  Reg.  v.  Bennett,  Bell,  C.  C.  1,  5. 
541,  544,  545. 
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that  it  is  not  necessary  for  the  defendant's  act  to  be  the  sole 
cause  of  the  result,  or  to  be  sufficient  to  secure  the  result 
without  the  concurrence  or  addition  of  other  things,  has  been  too 
many  times  explained  in  these  volumes  to  render  further  elucida- 
tion useful  here.1  So,  in  some  cases,  the  negligence  of  a  man's 
servants  is  in  the  criminal  law  his  own  negligence  ;  or,  more 
exactly,  he  is  responsible  for  not  having  employed  careful  ser- 
vants.2 The  true  view  of  this  case  probably  is,  that  there  was  a 
sufficient  criminal  intent  in  the  mind  of  the  defendant  to  consti- 
tute manslaughter ;  yet  whether  4he  result  was,  as  respects  the 
act,  sufficiently  near  that  part  of  its  cause  which  proceeded  from 
the  defendant,  to  render  the  defendant  indictable,  would  depend 
on  considerations  to  which  the  minds  of  the  learned  judges  seemed 
not  directly  to  advert. 

§  706.  The  last  two  sections  will  serve  to  illustrate  the  difficul- 
ties which  attend  this  branch  of  the  subject.  But  to  trace  out  all 
the  cases  here  would  be  to  repeat  much  of  what  has  gone 
before ;  and,  in  various  other  respects,  to  encumber  the  page  with 
matter,  which,  on  the  whole,  would  be  of  but  little  help  to  the 
practitioner. 

V.  The  Act  which  distinguishes  Murder  from  Manslaughter. 

§  707  [614] .  In  entering  upon  this  sub-title,  let  us  remind  the 
reader  of  the  difficulty,  already-  mentioned,8  in  so  separating  what 
is  brought  forward  in  this  chapter  into  distinct  parts  as  to  avoid 
treating,  under  each  of  the  several  sub-titles,  of  what  belongs 
equally  well  in  other  divisions  of  the  subject. 

§  708  [615J.  The  following  division  of  the  matter  now  before 
us  will  be  found  convenient :  First,  The  act  which  distinguishes 
murder  from  manslaughter,  viewed  without  direct  reference  to 
the  mental  condition  of  the  accused ;  Secondly,  The  act  which 
distinguishes  the  one  from  the  other,  viewed  with  direct  reference 
to  such  mental  condition  ;  Thirdly,  The  act  which  so  distin- 
guishes, viewed  in  connection  with  the  conduct  of  the  person  killed ; 
Fourthly,  Such  act  contemplated  in  reference  to  the  conduct  of 
third  persons ;  Fifthly,  the  distinction  between  murder  and  man- 
slaughter under  the  statutes  of  some  of  our  States. 

1  Ante,  $  404  and  note,  407,  and  rarious        *  Vol.  I.  4  892,  393,  409-405. 
other  places.  *  Ante,  \  674-676. 
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§  709  [616].  First.  The  act  which  distinguishes  murder  from 
manslaughter,  viewed  without  direct  reference  to  the  mental  condi- 
tion of  the  accused.  In  the  criminal  law,  all  acts,  strictly,  must 
be  referred  to  the  intent ;  for,  according  to  a  doctrine  already  ex- 
plained,1 crime  exists  only  in  the  mind.  Yet  the  law,  in  many 
departments,  has  established  rules  to  determine  the  mental  condi- 
tion ;  and,  as  applied  in  some  circumstances,  has  given  them  an 
arbitrary  and  inflexible  nature  ;  so  that  sometimes  a  man  who  in- 
tentionally does  a  particular  thing  is  estopped  to  deny  the  further 
intent  legally  attached  to  his  act.2  For  various  purposes,  the  real 
intent  may,  generally,  on  a  charge  of  crime,  perhaps  always,  be  in- 
quired into ;  yet,  in  the  cases  to  which  we  are  now  referring,  the 
party  is  still  precluded  from  denying  the  existence  of  the  intent  in 
law.  And  so,  when  a  man  means  to  do  certain  things,  which  he  does, 
and  the  death  of  another  follows,  he  is  adjudged  guilty  of  murder 
or  manslaughter,  whatever  may  be  his  real  motive.  It  is  to  things 
thus  intentionally  done,  as  they  concern  this  result,  that  we  are 
now  to  direct  our  attention. 

§  710  [617].  The  first  point  is,  that,  whenever  a  man 
makes  use  of  what  in  law  is  called  a  deadly  weapon,  without 
excuse,  if  death  follows  the  use  he  commits  thereby  murder,  not 
manslaughter  merely.8  What  is  a  deadly  weapon  was  explained 
in  the  previous  volume.4  And  the  doctrine  thus  stated  needs 
some  qualification ;  as,  that,  if  the  deadly  weapon  is  employed 
neither  with  direct  aim  nor  in  a  manner  likely  to  be  deadly  in 
the  particular  instance,  it  is  not  to  be  legally  regarded  in  the 
particular  instance  as  being  deadly.6  This  proposition  may  be 
viewed  as  resulting  rather  from  the  general  course  of  decision 
than  as  being  established  directly  by  the  adjudications.  Let  us 
look  at  the  facts  of  some  cases  which  shed  light  on  the  matter. 

§  711  [618].  Where  the  prisoner  fired  a  loaded  pistol  at  a  per- 
son on  horseback,  and  the  ball  took  effect  on  another,  whose  death 

i  Vol.  I.  $  370.  *  Vol.  I.  §  335. 

*  Vol.  I.  i  463,  665,  666 ;  The  State  *  The  State  v.  Roane,  2  Dev.  58.    One 

v.  Smith,  2  Strob.  77  ;  1  East  P.  C.  371 ;  branch  of  the  distinction  is,  that,  if  a  per- 

Short  v.  The  State,  7  Terg.  510.  son  kills  another  by  the  mere  careless  use 

8  The  State  v.  8mith,  2  Strob.  77 ;  Rex  of  a  deadly  weapon,  and  not  by  a  wilful 

v.  Thomas,  7  Car.  &  P.  817  ;  Grey's  case,  nse  of  it,  he  commits  only  manslaughter. 

J.  Kel.  64,  133 ;   Keat's  case,  Skin.  666 ;  Reg.  v.  Noon,  6   Cox  C   C.   137 ;    The 

Rex  v.  Hazel,  1  Leach,  4th  ed.  368,  383.  State  v.  Roane,  2  Dev.  58.    Where  the 

And  see  The  State  r.  Ferguson,  2  Hill,  carelessness  is  insignificant  in  degree,  his 

S.  C.  619;  United  States  t>.  Wiltberger,  act  is  not  indictable.    Foster,  263,   265. 

3  Wash.  C.  C.  515;  The  State  v.  Sisson,  See  Vol.  I.  4  400. 
3  Brev.  58. 
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it  caused,  the  offence  was  held  to  be  murder ;  though  the  motive 
(qg  firing  it  was  not  to  kill  the  man,  but  only  to  frighten  his  horse, 
and  cause  the  horse  to  throw  him.  The  judge  observed :  "  If  the 
prisoner's  object  had  been  nothing  more  than  to  make  Garter's 
horse  throw  him,  and  he  had  used  such  means  only  as  were  appro- 
priate to  that  end,  then  there  would  be  some  reason  for  applying 
to  his  case  the  distinction,1  that,  where  the  intent  was  to  commit 
only  a  trespass  or  a  misdemeanor,  an  accidental  killing  would  be 
only  manslaughter."  2  » 

§  712  [619].  Gabbett  has  collected  several  cases,  which  be 
states  as  follows.  Speaking  of  the  right  to  inflict  chastisement,8 
he  says : 4  "If  the  correction  exceed  the  bounds  of  due  modera- 
tion, either  in  the  measure  of  it,  or  in  the  instrument  made  use  of 
for  that  purpose,  it  will  be  either  murder  or  manslaughter,  accord- 
ing to  the  circumstances.6  As  where,  upon  a  chiding  between  man 
and  wife,6  the  husband  struck  the  wife  with  a  pestle,  so  that  she 
died,  it  was  held  to  be  murder7  [a  case,  the  reader  perceives,  of  a 
deadly  weapon  employed]  ;  so  where  a  woman  kicked  and  stamped 
on  the  belly  of  her  child  [a  case,  in  principle,  of  the  use  of  a 
deadly  weapon]  ;  and,  in  another  case,  where  a  smith,  upon  some 
cross  answer  given  by  his  servant,  and  having  a  piece  of  hot  iron 
in  his  hand,  ran  it  into  the  servant's  belly.8  And  in  Hazel's  case, 
where  the  prisoner,  having  employed  her  step-daughter,  a  child 
ten  years  old,  to  reel  some  yarn,  and  finding  some  of  the  skeins 
knotted,  threw  at  the  child  a  four-legged  stool,  which  struck  her  on 
the  temple,  and  caused  her  death  soon  afterwards,  it  was  specially 
found  by  the  jury  that  the  stool  was  of  sufficient  size  and  weight 
to  give  a  mortal  blow ;  but,  it  being  also  found,  that  the  prisoner 
did  not  intend,  at  the  time  she  threw  it,  to  kill  the  child,  it  was 

1  Post,  $  720.                ^  mean  to  kill ;  and  this  was  held  to  be  mar- 

8  The    8tate  v.    Smith,  2  Strob,    77,  der.    The  judges  observed :"  If  a  rather, 

opinion  by  Evans,  J.  master,  or  schoolmaster  will  correct  his 

8  Ante,  §  699.  child,  servant,  or  scholar,  he  must  do  it 

4  1  Gab.  Crim.  Law,  470,  471.  with  such  things  as  are  fit  for  correction, 

6  1  Hale  P.  C.  454 ;  Foster,  262 ;  ante,  and  not  with  such  instruments  as  may 

{  614.  probably  kill  them.    For  otherwise,  under 

6  The  right  of  a  man  to  inflict  physical  pretence  of  correction,  a  parent  might  kill 
chastisement  on  his  wife  is  not  generally  his  child,  or  a  master  his  servant,  or  a 
recognized  at  all  in  the  United  States,  as  it  schoolmaster  his  scholar ;  and  a  bar  of  iron 
is  or  used  to  be  in  England.  1  Bishop  Mar.  is  no  instrument  for  correction,  it  is  all 
&  Div.  {  754-757.  one  as  if  he  had  run  him  through  with  a 

7  Dal  ton  Just.  p.  345,  c.  145,  $  6.  sword And  therefore,  where  a  m*s* 

8  Anonymous,  stated  J.  Eel.  64.  In  ter  strikes  his  servant  willingly  with  such 
Grey's  case,  J.  Eel.  64,  the  defendant,  a  things  as  those  are,  if  death  ensue,  the  law 
blacksmith,  had  broken,  with  a  rod  of  iron,  shall  judge  it  malice  prepense." 

the  skull  of  his  servant,  whom  he  did  not 

[378] 


CHAP.  XXXIV.]  HOMICIDE,.  FELONIOUS.  §  714 

considered  to  be  a  doubtful  case,  and  no  opinion  was  ever  deliv- 
ered by  the  judges."  x  , 

§  713  [620] .  "  And  in  judging  of  the  measure  and  manner  of 
the  punishment,  it  is,  not  only  to  be  considered  whether  the 
weapon  be  a  dangerous  one,  or  likely  to  kill  or  maim,  but  due 
regard  is  also  to  be  had  to  the  age  and  strength  of  the  party.  As 
in  Wigg's  case,  the  facts  of  which  were,  that  a  shepherd  boy  hav- 
ing suffered  some  of  the  sheep  which  he  was  employed  in  tending 
to  escape  through  the  hurdles  of  the  pen,  the  boy's  master  (the 
prisoner),  seeing  the  sheep  get  through,  ran  towards  the  boy,  and, 
taking  up  a  stake  that  was  lying  on  the  ground,  threw  it  at  him, 
which  hit  the  boy,  and  fractured  his  skull,  of  which  fracture  he 
60on  afterwards  died ;  the  jury,  under  the  direction  of  Nares,  J., 
found  the  prisoner  guilty  of  manslaughter ;  this  learned  judge 
having  in  substance  told  them,  that,  if  they  thought  the  instru- 
ment so  improper  as  to  be  dangerous  and  likely  to  kill  or  maim 
(the  age  and  strength  of  the  party  killed  being  duly  considered), 
the  crime  would  amount  to  murder,  as  the  law  would  in  such  case 
supply  or  presume  the  malicious  intent ;  but  that,  if  they  thought 
the  instrument,  though  improper  for  the  purpose  of  correction, 
was  not  likely  to  kill  or  maim,  the  crime  would  only  be  man- 
slaughter, unless  they  should  also  think  that  there  was  an  intent 
to  kill."  2 

§  714  [621].  The  offence,  where  correction  is  inflicted  with  an 
instrument  not  deadly,  but  improper  for  correction,  or  with  a 
proper  instrument  to  an  improper  degree,  whereby  death  unex- 
pectedly ensues,  is  manslaughter ; 8  and  this  proposition,  compared 
with  the  doctrines  of  the  last  three  sections,  illustrates  clearly 
one  of  the  distinctions  between  these  two  classes  of  felonious  hom- 
icide. The  case  of  a  physician  or  other  person  attempting  to  cure 
one  of  his  malady,  yet  killing  the  patient  through  unskilfulness  or 
gross  carelessness,  illustrates  also  the  same  distinction.  If  the 
person  causing  death  is  responsible  at  all  to  the  criminal  law,  his 
offence  is  merely  manslaughter;4  because  he  neither  intended 
death,  nor  used  with  the  patient  means  which  he  knew  likely  to 

*  Rex  v.  Hazel,  1  Leach,  4th  ed.  868, 1  See  also  Rex  v.  Connor,  7  Car.  &  P. 
East  P.  C.  286 ;  1  Gab.  Crim.  Law,  470.  488. 

*  There  was  another  point  in  the  case,  *  Ante,  4  614,  694, 711 ;  Bex  v.  Chesse- 
which  might  have  induced  the  jury  to  re-  man,  7  Car.  &  P.  455 ;  Anonymous,  1 
tarn  a  verdict  of  manslaughter,  rather  than  East  P.  C.  261 ;  1  Hawk.  P.  C.  Curw.  Ed. 
of  murder.    Rex  v.  Wiggs,  1  Leach,  4th  p.  85,  $  5. 

ed.  378,  note;  1   Gab.  Crim.  Law,  471.       *  Ante,'  $  695,  and  cases  there  cited. 
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put  the  life  in  peril.  Another  illustration  may  be  found  in  cases 
of  the  exposure  or  neglect  of  infants  and  other  dependent  per- 
sons ; 1  if  the  act  is  one  of  mere  negligence,  not  clearly  showing 
danger  to  the  life,  yet,  if  death  follows,  the  offence  is  only  man- 
slaughter ;  whereas,  if  the  exposure  or  neglect  is  of  a  dangerous 
kind,  it  is  murder.2  For  example,  if  there  is  an  infant  of  tender 
years,  and  the  person  under  obligation  to  supply  food  withholds  it, 
whereby  the  child  dies,  this  is  murder.8  But  ordinarily,  if  a  hus- 
band should  deny  necessaries  to  his  wife,  and  she  should  die, — 
since  this  act  is  not  so  immediately  dangerous  to  the  life  as  the 
other,  —  he  would  be  guilty  of  only  manslaughter ;  *  and  the  same 
doctrine  would  apply  to  a  parent  withholding  food  and  the  like 
needful  things  from  a  grown-up  and  competent  child,  under  simi- 
lar circumstances.6  The  old  case  of  a  son  carrying,  in  a  frosty 
and  cold  time,  his  sick  father  from  place  to  place,  against  his  will, 
whereby  the  father  died,  illustrates  the  same  point,  this  homicide 
having  been  held  to  be  murder.6 

§  715  [622].  And  the  doctrine  is  clear,  that  all  acts  done  in- 
tentionally, and  without  legal  excuse,  whereby  the  life  of  a  human 
being  is  directly  put  in  jeopardy,  subject  the  doer  to  the  charge  of 
murder,  if  the  life  flows  away  unintended.  Thus,  if  one  confines 
another,  even  a  prisoner,  who  has  not  had  the  small-pox,  with  an 
infected  person,  whereby  the  one  confined  takes  the  distemper  and 
dies,  he  is  chargeable  with  murder.7  And  the  same  result  comes 
to  a  jailer  who  puts  his  prisoner  in  an  unwholesome  room,  and 
denies  him  necessaries  requisite  for  cleanliness,  whereby  death  is 
produced  ;  he,  too,  is  guilty  of  murder.8  And  Hawkins  observes, 
that  he  is  guilty  of  murder  "  who  kills  another  in  doing  such  a 
wilful  act  as  shows  him  to  be  as  dangerous  as  a  wild  beast,  and  an 
enemy  to  mankind  in  general ;  as  by  going  deliberately  with  a 
horse  used  to  strike,9  or  discharging  a  gun  among  a  multitude  of 
people,  or  throwing  a  great  stone  or  a  piece  of  timber  from  a  bouse 

1  Ante,  $  690-692.  *  Rex.  v.  Squire,  I  Rubs.  Crimes,  Grea. 

*  Reg.  v.  Plummer,  1  Car.  &  K.  600 ;  Ed.  490 ;  Rex  t>.  Saunders,  7  Car.  &  P. 

Reg.  v.  Crumpton,  Car.  &  M.  597  ;  Rex  277. 

v.  Saundere,  7  Car.  &  P.  277  ;  Rex  v.  Self,  *  Reg.  v.  Plummer,  1   Car.  &  K.  600. 

1  Leach,  4th  ed.  187,  1  East  P.  C.  226 ;  See  ante,  }  692. 

Reg.  v.  Renshaw,  11  Jur.  615,  616,  2  Cox  *  Reg.  v.  Edwards,  8  Car.  &  P.  611. 

C.  C.  285,  20  Eng.  L.  &  Eq.  593 ;  Reg.  6  Dalton  Just.  c.  155,  {  4. 

v.  Waters,  Temp.  &  M.  57,  1  Den.  C.  C.  »  Castell  v.    Bambridge,  2    Stra.  854, 

856,  13  Jur.  130,  18  Law  J.  n.  b.  M.  C.  856;  ante,  $  697. 

53 ;  Reg.  t>.  Marriott,  8   Car.  &  P.  425 ;  8  Rex  v.  Huggina,  2  Stra.  882,  2  L<L 

United  States  v.  Freeman,  4  Mason,  505  ;  Raym.  1574. 

Reg.  v.  Walters,  Car.  &  M.  164.  *  See  3  Greenl.  Ey.  *  147. 
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into  a  street,  through  which  he  knows  that  many  are  passing ; 1 
and  it  is  no  excuse,  that  he  intended  no  harm  to  any  one  in  par* 
ticular,  or  that  he  meant  to  do  it  only  for  sport,  or  to  frighten  the 
people,  Ac."  a 

.  §  716  [623].  The  doctrine  may  be  thus  stated:  If  the  act  is 
unlawful,  also  of  a  dangerous  tendency,  it  will  subject  the  doer  to 
the  charge  of  murder,  whenever  death  comes  unexpectedly  from 
it.  But  if  the  act  is  not  dangerous  in  itself,  yet  is  unlawful,  and 
unexpectedly  death  comes  as  a  consequence,  the  offence,  when 
any  offence  is  committed,  is  manslaughter ;  or,  on  the  other  hand, 
if  the  act  is  one  of  a  nature  to  be  lawful,  properly  performed, 
and  it  is  performed  improperly,  and  death  comes  from  it  unex- 
pectedly, it  is  manslaughter,  not  murder.  To  illustrate:  the 
correction  of  a  child  by  the  rod  is  a  lawful  act,  when  properly 
done ;  and  so,  if  the  correction  is  excessive,  the  offence,  when 
death  follows,  is  only  manslaughter,  as  we  have  already  seen.8 
But  a  correction  with  a  deadly  weapon  is  never  lawful,  and,  as  we 
have  seen,4  it  subjects  to  the  charge  of  murder,  if  death  follows. 
So, "  whenever,"  says  Hawkins,  speaking  of  cases  other  than  of 
parents  and  the  like,  "  a  person,  in  cool  blood,  by  way  of  revenge, 
unlawfully  and  deliberately  beats  another  in  such  a  manner  that 
he  afterwards  dies  thereof,  he  is  guilty  of  murder,  however  un- 
willing he  might  have  been  to  have  gone  so  far ; " 6  because  here, 
the  reader  perceives,  there  is  no  right  of  correction,  even  with  a 
proper  instrument.  Yet  this  doctrine  of  Hawkins  is  stated  a 
little  too  broadly ;  forji  if  the  beating,  however  wrongful,  was 
neither  with  a  deadly  weapon,  nor  carried  to  a  degree  evidently 
dangerous,  and  there  was  no  intent  to  kill,  but  unfortunately 
death  followed,  the  offence  would  amount  only  to  manslaughter.6 
Where  a  man  uses  a  public  highway  so  carelessly  as  to  cause  the 
death  of  a  human  being,  he  is  guilty  of  only  manslaughter;7 
because  he  had  the  right  to  make  use  of  the  way  properly  and 
carefully.8 

§  717  [624].  Is  the  act  both  wrongful,  and,  in  its  nature,  dan- 
gerous to  life  ?    This,  in  a  large  class  of  cases,  is  the  test.    Thus, 

1  See  Foster,  262,  264.  »  Ante,  *  698 ;  Rex  v.  Grout,  6  Car.  & 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  86,  $  12.  P.  629 ;  Bex  v.  Timmins,  7  Car.  &  P.  499 ; 

*  Ante,  *  714.  Rex  v.  Walker,  1  Car.  &  P.  820 ;  Rex  v. 

*  Ante,  $  710,  712.  Swindall,  2  Car.  &  K.  230 ;  Rex  v.  Green, 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  99,  $  41.  7  Car.  &  P.  156 ;  Rex  v.  Mastin,  6  Car.  & 
And  see  Pennsylvania  v.  Lewis,  Addison,  P.  396. 

279.  '  And  see   Shields  v.  Yonge,  15  Ga. 

*  The  State  v.  Jarrott,  1  Ire.  76.  349. 
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where  the  defendant  is  wilfully  committing  a  mere  criminal  mis- 
demeanor, yet,  if  the  misdemeanor  is  one  endangering  human 
life,  the  accidental  causing  of  death  is  murder.1  An  illustration 
of  this  is,  where  death  is  unintentionally  inflicted  by  rioters  making 
use  of  deadly  missiles ;  as  where  one  of  them  throws  a  stone  at 
random,  whereby  a  man  is  killed  ;  they  are  all  guilty  of  murder.1 
And  if  a  person  administers  a  drug  to  a  pregnant  woman,  or 
does  to  her  any  criminal  act,  the  object  of  which  is  merely  to  pro- 
cure an  abortion ;  yet,  if,  in  consequence  of  this  act,  dangerous  in 
its  tendency,  the  mother  dies,8  or  the  child  is  prematurely  born, 
and  dies  from  the  too  early  exposure  to  the  external  world ; 4  he, 
performing  the  act,  is  guilty  of  murder.  And,  says  Hawkins,  "if 
a  man  happen  to  kill  another  in  the  execution  of  a  malicious  and 
deliberate  purpose  to  do  him  a  personal  hurt,  by  wounding  or 
beating  him ;  or  in  the  wilful  commission  of  any  unlawful  act, 
which  necessarily  tends  to  raise  tumults  and  quarrels,  and  con- 
sequently cannot  but  be  attended  with  the  danger  of  personal 
hurt  to  some  one  or  other ;  as  by  committing  a  riot,  robbing  a 
park,  &c ;  he  shall  be  adjudged  guilty  of  murder."  6 

§  718  [625].  The  doctrine  of  these  cases  does  not  wholly  ex- 
clude considerations  of  the  intent.  If  the  act  were  not  calculated 
directly  to  be  dangerous  to  life,  yet,  if  it  were  done  with  the 
motive  of  committing  a  misdemeanor,  the  offence  would  be  man- 
slaughter;6 but,  if,  still  not  being  dangerous,  the  motive  were 
merely  the  commission  of  a  civil  trespass,  the  unintended  death 
would  not  be  indictable  under  all  circumstances,  though  under 

1  Rex  v.  Plummer,  J.  Kel.  109, 12  Mod.  and  in  so  doing  happen  to  kill  a  man,  they 

627,  631  ;  Rex  v.  Sullivan,  7  Car.  &  P.  are  all  guilty  of  murder ;  for  they  most  tt 

641 ;  Commonwealth  v.  Keeper  of  Prison,  their  peril  abide  the  event  of  their  actions 

2  Ashm.  227  ;  Beg.  v.  West,  2  Car.  &  K.  who  wilfully  engage  in  such  bold  disturb- 

784 ;  People  v.  Enoch,  13  Wend.  159, 174 ;  ances  of  the  public  peace,  in  open  oppon-     r\ 

Ann  v.  The  State,  11  Humph.  159,  163.  tion  to,  and  defiance  of,  the  justice  of  the 

And  see  Reg.  t>.  Walters,  Car.  &  M.  164  ;  nation."  1  Hawk.  P.  C.  Curw.  Ed.  p.  101, 

Reg.  v.  Howell,  9  Car.  &  P.  437.  {  51. 

*Rex  v.  Plummer,  supra.    See  Rex  v.  8  1  East  P.  C.  264;  Commonwealth  a, 

Hodgson,  1  Leech,  4th  ed.  6 ;  Rex  v.  Hub-  Keeper  of  Prison,  2  Ashm.  227 ;  ante, 

son,  1  East  P.  C.  258,  being  a.  c.  Rex  v.  $  682,  688.    And  see  Commonwealth  p. 

Rankin,  Russ.  &  Rv.  43  ;  Reg.  v.  Wallis,  Parker,  9  Met.  263,  265. 

1  Salk.  834,  335 ;  Mansell's  case,  2  Dy.  *  Reg.  v.  West,  2  Car.  &  K.  784. 

128,  pi.  60.    Hawkins  says  :  "  It  seems  *  1  Hawk.  P.  C.  Curw.  Ed.  p.  86,  \  10. 

clear,  that,  regularly,  where  divers  persons  e  Post,  $  720 ;  The  State  v.  Smith,  3S 

resolve  to  resist  all  opposers  in  the  com-  Maine,  369 ;  Reg.  v.  Packard,  Car.  &  M. 

mission  of  any  breach  of  the  peace,  and  236.    And  see  Sir  John  Chichester's  case, 

to  execute  it  in  such  a  manner  as  naturally  Aleyn,  12.    In  these  cases  the  act  done 

tends  to  raise  tumults  and  affrays;  as  by  must  be  malum  in  se.    Vol.  I.  $415.    See 

committing  a  violent  disseisin  with  great  also  Rex  v.  Murphy,  6  Car.  &  P.  103 ; 

numbers  of  people,  hunting  in  a  park,  &c. ;  ante,  4  614. 
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some  circumstances  it  would  be  manslaughter.  To  lay  down,  on 
this  latter  point,  an  exact  rule,  sustained  by  authorities,  seems 
impossible.  Thus,  when  a  man  discharges  a  gun  at  another's 
fowls,  in  mere  wanton  sport,  he  commits,  if  he  accidentally  kills  a 
human  being,  the  offence  of  manslaughter,  while  his  intended  act 
is  only  a  civil  trespass;1  and  the  same  is  the  result  when  the 
firing  of  the  gun,  which  produces  death,  is  with  intent  to  frighten 
another ; 2  or  when  one  carelessly  discharges  the  contents  of  fire- 
arms into  the  street.8  And  where  a  lad,  as  a  frolic,  without 
meaning  harm  to  any  one,  took  the  trap-stick  out  of  the  fore- 
part of  a  cart ;  in  consequence  of  which  it  was  upset,  and  the 
carman,  who  was  in  it,  putting  in  a  sack  of  potatoes,  was  thrown 
backward  on  some  stones  and  killed;  the  lad  was  held  to  be 
guilty  of  manslaughter.4 

§  719  [626].  In  the  cases  mentioned  in  the  last  section,  the 
thing  done  was  of  a  dangerous  tendency,  though  not  directly 
dangerous.  And  so  it  has  been  laid  down,  that,  wher^  a  fatal 
blow  is  "  inflicted  in  sport,  under  circumstances  not  of  themselves 
calculated  to  produce  personal  injury;"  if  death  follows  acci- 
dentally, the  thing  is  not  indictable  even  as  manslaughter.5  Yet 
this  doctrine  must  be  qualified  to  the  extent,  that  an  assault  and 
battery,  or  other  criminal  misdemeanor,  was  not  intended;  be- 
cause, if  such  was  the  intent,  the  killing  will  be  either  murder  or 
manslaughter,  according  to  the  circumstances.6  But  giving  physic 
to  a  person  in  sport,  if  it  kills  the  person,  will  subject  the  giver  to 
the  charge  of  manslaughter.7  And  the  same  is  held  where  a  slave 
administers  to  a  child,  "  contrary  to  a  general  command  not  to 

1  Vol.  I.  §  417 ;  1  East  P.  C  255.    Bat  *  Rex  v.  Sullivan,  7  Car.  &P.  641.  And 

ordinarily,  if  one,  shooting  at  game,  acci-  see,  as  to  where  one  coven  another  with 

dentally  kills  a  man,  he  is  not  indictable,  straw,  and  sets  fire  to  it ;  if  the  intent  is  to 

Savs  Mr.  East :  "  If  an  act,  not  unlawful  do  a  serious  bodily  harm,  and  death  fol- 

in  itself,  as  shooting  at  game,  be  prohibited  lows,  the  offence  is  murder ;  if  merely  to 

to  be  done  unless  by  persons  of  a  certain  frighten,  it  is  manslaughter.    Errington's 

description,  the  case  of  a  person  not  coming  case,  2  Lewin,  21 7. 

under  that  description,  offending  against  *  Reg.  v.  Conrahy,  2  Crawf.  &  Dix  C.  C. 

such  statute  and  in  so  doing  unfortunately  86.    And  see  Rex  v.  Waters,  6  Car.  &  P. 

killing  another,  will  fall  under  the  same  328. 

rule  as  that  of  a  qualified  man,  and  must  tt  And  see  Beg.  v.  Packard,  Car.  &  M. 

equally  be  attributed  to  misadventure."    1  236 ;  Gore's  case,  9  Co.  81  a.    In  the  latter 

East  r.  C.  260.    And  see  Vol.  I.  4  414,  of  these  cases  it  is  said :  "  If  one  prepares 

415.  ratsbane  to  kill  rats  and  mice,  or  other 

*  The  State  v.  Roane,  2  Dev.  58.  vermin,  and  leaves  it  in  certain  places  to 

*  People  v.  Fuller,  2  Parker,  16.  As  to  that  purpose,  and  with  no  ill  intent,  and 
throwing  down  timber  from  a  building,  one  finding  it  eats  it,  it  is  not  felony,  be- 
whereby  persons  are  killed  below,  see  Vol.  cause  he  who  prepares  the  poison  has  no 
L  \  390,  667;  1  Hawk.  P.  C.  Curw.  Ed.  ill  or  felonious  intent." 

p.  85,  *  4 ;  Foster,  262-264.  7  1  East  P.  C.  264. 
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give  the  child  anything  whatever,"  a  dose  of  laudanum  which 
produces  death,  while  the  intent  of  the  slave  is  to  infuse  a  mere 
harmless  sleep.1  Where  a  third  person  whips  a  horse  on  which 
another  is  riding,  and  so  the  animal  springs  out  and  runs  over  a 
child  whom  it  kills,  the  person  whipping  the  horse  is  guilty  of 
manslaughter ;  but  the  one  on  the  horse,  not  having  done  wrong 
intentionally,  escapes  punishment  altogether.2 

§  720  [627].  Secondly.  The  act  which  distinguishes  murder 
from  manslaughter  y  viewed  with  direct  reference  to  the  menial 
condition  of  the  accused.  The  matter  of  the  intent  will  be  specially 
treated  of  under  our  next  sub-title.  But  here  we  may  observe, 
that,  whenever  one  does  an  act  with  the  design  of  committing  any 
felony,  though  not  a  felony  dangerous  to  human  life,  yet,  if  the 
life  of  another  is  accidentally  taken,  his  offence  tf  murder.*  In 
the  application  of  this  rule,  statutory  felonies  are  the  same  as 
felonies  at  the  common  law.4  On  the  other  hand,  still  supposing 
the  thing  done  not  to  be  of  dangerous  tendency,  the  offence, 
when  death  accidentally  follows  the  commission  of  a  misdemeanor, 
is,  as  we  have  seen,5  manslaughter. 

§  721  [628] .  Where  the  killing  is  both  intended  and  is  unlaw- 
ful, the  offence,  usually,  is  murder ; 6  but  there  are  probably 
circumstances  of  provocation  wherein  it  is  only  manslaughter.7 
If  the  killing  is  authorized  or  permitted  by  law,  no  crime  is  done. 
To  constitute  murder,  in  a  case  of  intentional  killing,  there  is 
no  need  the  intent  to  kill  should  iave  existed  any  particular  time 
before  the  act  is  performed.8 

§  722  [629].  Sir  Michael  Foster  states  a  distinction  as  follows: 
"  If  an  action,  unlawful  in  itself,  be  done  deliberately,  and  with 
intention  of  mischief  or  great  bodily  harm  to  particulars ;  or  of 
mischief  indiscriminately,  fall  it  where  it  may  ;  and  death  ensue 
against  or  beside  the  original  intention  of  the  party,  it  will  be 

1  Ann  v.  The  State,  11  Humph.  159.  State  v.  Hildreth,  9  Ire.  429 ;  The  State  ». 

And  eee  Rex  v.  Martin,  3  Car.  &  P.  311.  Johnson,  1  Ire.  854 ;  Ex  parte  Wray,  80 

9  1  Hawk.  P.  C.Curw.  Ed.  p.  85,  §  3 ;  1  Missis.  678. 

Hale  P.  C.  486 ;  ante,  $  614.  7  And  see  The  State  v.  HU1,  4  Dev.  & 

8  Vol.  L  §  412;  1  Hawk.  P.  C.  Cum.  Bat.  491,  496 ;  post,  {  723,  note. 

Ed.  p.  86,  *  11,  p.  100,  4  44;  1  East  P.  C.  *  Mitchum  ».  The  State,  11  Ga.  615; 

255 ;    Gore's  case,   9  Co.  81  a ;   Bex  v.  People  v.  Clark,  3  Seld.  385  ;   Green  v. 

Plummer,  J.  KeL  109,  12  Mod.  627,  631.  The  State,  13  Misso.  382;  United  States 

See  poet,  §741.  v.  Cornell,  2  Mason,  60,  91 ;  Shoemaker 

*  The  State  v.  Smith,  32  Maine,  .369.  v.  The  State,  12  Ohio,  43;  Rex  v.  Legg, 

And  see  Vol.  L  \  188.  J.  Kel.  27 ;  post,  {  743,  750;  Donnelly  v. 

6  Ante,  i  717-719.  The  State,  2  Dntcher,  643, 601 ;  The  State 

6  Commonwealth  v.  Drew,  4  Mass.  391 ;  v.  Shonltz,  25  Misso.  128. 
The  State  v.  Anderson,  2  Tenn.  6 ;  The 
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murder.  Bat  if  such  mischievous  intention  doth  not  appear, 
which  is  matter  of  fact  and  to  be  collected  from  circumstances, 
and  the  act  was  done  heedlessly  and  incautiously,  it  will  be  man- 
slaughter; not  accidental  death,  because  the  act  upon  which 
death  ensued  was  unlawful." 3  In  a  late  English  case,  the  pris- 
oner, who  was  employed  in  walling  the  inside  of  a  shaft  in  a  col- 
liery, under  the  duty  to  place  a  stage  on  the  mouth  of  the  shaft, 
having  neglected  this  duty,  in  consequence  whereof  a  man  was 
killed,  the  judges  held,  that  a  conviction  for  manslaughter  was 
correct.  Lord  Campbell,  C.  J.,  observed :  "  If  the  prisoner,  of 
malice  aforethought  and  with  the  premeditated  design  of  causing 
the  death  of  the  deceased,  had  omitted  to  place  the  stage  on  the 
mouth  of  the  shaft,  and  the  death  of  the  deceased  had  thereby 
been  caused,  the  prisoner  would  have  been  guilty  of  murder.  .  .  . 
It  has  never  been  doubted,  that,  if  death  is  the  direct  consequence 
of  the  malicious  omission  of  the  performance  of  a  duty  (as  of  a 
mother  to  nourish  her  infant  child),  this  is  a  case  of  murder.  If 
the  omission  was  not  malicious,  and  arose  from  negligence  only,  it 
is  a  case  of  manslaughter.  .  .  .  The  general  doctrine  seems  well 
established,  that  what  constitutes  murder,  being  by  design  and  of 
malice  prepense,  constitutes  manslaughter  when  arising  from  cul- 
pable negligence."  2 

§  723  [630].  Thirdly.  The  act  which  distinguishes  murder 
from  manslaughter ,  viewed  in  connection  with  the  conduct  of  the 
person  killed.  The  crime  of  murder  requires  the  mind  to  have 
acted  from  deliberation  and  intelligence  ;  and,  where  it  is  clouded 
by  passion,  the  killing  is  only  manslaughter.8  This  is  the  general 
doctrine ;  but  the  law  has  provided  rules  to  determine  when  the 
plea  of  want  of  mental  control  may  be  effectual.    The  principal 


1  Foster,  261.    See  ante,  §  714.  during  the  Juror  brevis,  renders  a  man  deaf 

a  Reg.  v.  Hughes,  Dears.  &  B.  248,  7  to  the  voice  of  reason,  so  that,  although  the 

Cox  C.  C.  301.    And  see  ante,  \  689-700,  act  done  was  intentional  of  death,  it  was  not 

718,  719.  the  result  of  malignity  of  heart,  but  im- 

*  Preston  v.  The  State,  25  Missis.  383.  potable  to  human  infirmity."     And  see 

In  The  State  t>.  Hill,  4  Dev.  &  Bat.  491,  Haile  v.  The  State,  1  Swan,  Tenn.  248. 

496,  Gaston,  J.,  observes:  "We  nowhere  In  Young  v.  The  State,  11  Humph.  200, 

find,  that  the  passion  which  in  law  rebuts  the  doctrine  is  laid  down,  that,  to  reduce  a 

the  imputation  of  malice  [so  as  to  reduce  homicide  from   murder  to  manslaughter, 

the  killing  to  manslaughter]  must  be  so  there  is  no  necessity  "the  reason  of  the 

overpowering  as  for  the  time  to  shut  out  party  should  be  dethroned/'  or  he  should 

knowledge  and  destroy  volition.    All  the  act  "  in  a  whirlwind  of  passion,1'  but  there 

writers  concur  in  representing  this  indul-  must  be  sudden  passion,  upon  reasonable 

gence  of  the  law  to  be  a  condescension  to  provocation,  to  negative  the  idea  of  mai- 

the  frailty  of  the  human  frame,  which,  ice. 
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illustration  of  this  want  is  in  cases  of  homicide  committed  under 
provocation  from  the  person  killed. 

§  724  [631].  The  condition  of  mind  requisite  in  a  case  of  mur- 
der being  the  matter  into  which  we  are  now  inquiring,  we  must 
keep  our  attention  constantly  on  this  point  of  observation,  when 
looking  at  the  facts  of  particular  cases.  And  if  the  killing  is 
really  in  cool  blood,  no  provocation,  however  great  or  sudden,  will 
suffice  to  reduce  it  to  manslaughter.1  The  question,  in  short, 
presented  by  every  homicide  is,  whether  the  person  who  inflicted 
it  had  really  the  command  of  his  passions,  and  acted  from  a  mind 
undisturbed  ;  or  whether  reason  had  lost  in  part  its  sway ;  in  which 
latter  case,  the  further  inquiry  arises,  whether  the  cause  for  this 
loss  of  reason  is  one  which  the  law  will  allow  as  sufficient  to 
reduce  the  crime  to  the  lower  degree. 

§  725  [632] .  If  a  man  assaults  another,  the  one  assaulted  may, 
as  we  have  already  seen,2  strike  back  in  self-defence ;  but,  as  we 
have  seen  also,8  he  is  not  on  this  account  entitled  to  take  the 
assailant's  life.  Still,  as  he  had  the  right  to  strike,  the  principles 
already  unfolded 4  show,  that,  if  the  blow  given  back  is  too  severe, 
or  if  by  any  other  accident  it  produces  death  unintended,  the  per- 
son inflicting  it  is  guilty  only  of  manslaughter,  though  no  passion 
in  him  is  excited ;  unless  he  employs  a  deadly  weapon.  If  the 
weapon  is  deadly,  then,  supposing  the  passion  not  excited,  the 
offence  is  murder,  though  committed  without  any  intent  to  kill.  But 
in  those  circumstances  in  which  the  reason  is  clouded,  if  the  party 
assailed  uses  a  deadly  weapon  and  kills  his  adversary  with  it,  his 
offence  is  only  manslaughter.6  Yet  even  here,  where  resistance  is 
made  by  a  deadly  weapon,  and  the  weapon  is  used  in  a  very  cruel 
manner,  not  justified  at  all  by  the  nature  and  danger  of  the 
assault,  the  offence  amounts  to  murder.6 

§  726  [633].  The  two  points,  therefore,  to  which  our  attention 
must  be  directed  under  our  present  division,  are,  1.  Whether  the 

1  See  post,  §  726,  736  et  seq.  •  Bex  v.  Lynch,  5  Car.  &  P.  824 ;  The 

1  Ante,  {  60,  633,  643-646.  State  v.  Craton,  6  Ire.  164;  The  State  v. 

*  Ante,  §  646.  Carry,  1  Jones,  N.  C.  280.     And  see  Bex 
4  Ante,  $  710,  714,  716.  v.  Thomas,  7  Car.  &  P.  817 ;  Rex  i>.  WH- 

•  Rex  v.  Thomas,  7  Car.  &  P.  817 ;  Rex  longhby,  1  East  P.  C.  288 ;  Rex  v.  Shew, 
v.  Snow,  1  East  P.  C.  244,  1  Leach,  4th  6  Car.  &  P.  372 ;  Rex  ».  Thomas,  1  Bnsa. 
ed.  151 ;  Holly  v.  The  State,  10  Humph.  Crimes,  Grea.  Ed.  614;  The  State  v.  Scon, 
141 ;  The  State  v.  Carry,  1  Jones,  N.  C.  4  Ire.  409 ;  Rex  v.  Hayward,  6  Car.  &  P- 
280.  And  see  Roberts  v.  The  State,  14  157;  Rex  v.  Mason,  1  East  P.  C.  239; 
Misso.  188 ;  Jones  v.  The  State,  14  Misso.  Rex  u.  Longden,  Ross.  &  Ry.  228;  King 

409 ;  Rex  v.  Ayes,  Ross.  &  Ry.  166.  v.  Commonwealth,  2  Va.  Cas.  78. 
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law  permits  the  passion  to  excuse  the  act  under  the  particular 
circumstances  of  the  case  ; 1  and,  2.  Whether,  if  it  does,  the  cause 
moving  to  the  death  proceeded  from  the  passion.2  The  first  of 
these  points  will  be  first  considered. 

§  727  [634].  1.  The  case  of  one  assaulting  another  has  already 
been  mentioned.8  And  where  two  persons,  upon  a  sudden  quar- 
rel, engage  jn  mutual  combat,  if  either  one,  in  the  heat  of  it,  kills 
the  other,  though  with  a  deadly  weapon,  his  offence  is  ordinarily 
only  manslaughter.4  The  same  is  true,  where  one  makes  resistance 
against  an  illegal  arrest;  and,  his  passions  becoming  excited  by 
the  outrage,  he  kills  the  aggressor  with  a  deadly  weapon.6  But 
these  cases  of  killing,  under  the  excitement  of  passion  aroused  by 
the  aggression,  must  be  distinguished  from  cases  in  which  the  kill- 
ing is  accidentally  done  in  making  a  mere  lawful  defence,  while 
the  blood  is  still  cool.  For,  in  the  latter  circumstances,  if  a  deadly 
weapon  is  used,  where  defence  to  death  is  not  allowable,  the  kill- 
ing is  murder ;  though,  if  the  killing  is  accidentally  done  in  other- 
wise carrying  the  defence  to  a  degree  excessive,  it  is  manslaughter.6 

1  Post,  {  727-735.  had  been  none  at  all.    Bnt  it  is  said,  that, 

*  Post,  \  736-7S8.  if  he  who  draws  upon  another  in  a  sodden 

*  Ante,  $  725.  quarrel  make  no  pass  at  him  till  his  sword 

*  Rex  v.  Snow,  1  Leach,  4th  ed.  151,  is  drawn,  and  then  fight  with  him  and  kill 
1  East  P.  C.  244 ;  Commonwealth  v.  Biron,  him,  he  is  gnilty  of  manslaughter  only ;  be- 
4  Dall.  125 ;  Allen  v.  The  State,  5  Yerg.  cause  that  by  neglecting  the  opportunity  of 
453 ;  The  State  o.  Roberts,  1  Hawks,  349 ;  killing  the  other,  before  he  was  on  his 
Rex  v.  Ayes,  Rubs.  &  Ry.  166 ;  Rex  v.  guard,  and  in  a  condition  to  defend  himself 
Rankin,  Ross.  &  Ry.  43.  See  post,  with  a  like  hazard  to  both,  he  showed  that 
$  72S  and  note.  If  two  persons  fight,  and  his  intent  was  not  so  much  to  kill  as  to 
one  overpowers  the  other  and  knocks  him  combat  with  the  other,  in  compliance  with 
down,  and  pats  a  rope  round  his  neck  those  common  notions  of  honor  which,  pre- 
and  strangles  him,  this  is  murder.  "  The  vailing  over  reason  during  the  time  that  a 
act  is  so  wilful  and  deliberate  that  nothing  man  is  under  the  transports  of  a  sudden 
can  justify  it."  Rex  v.  Shaw,  6  Car.  &  P.  passion,  so  far  mitigate  his  offence  in  fight- 
372.  See  Commonwealth  v.  Crane,  1  Va.  mg  that  it  shall  not  be  adjudged  to  be  of 
Cas.  10;  King  v.  Commonwealth,  2  Va.  malice  prepense.  And  if  two  happen  to 
Cas.  78 ;  The  State  v.  Scott,  4  Ire.  409 ;  fall  out  npon  a  sudden,  and  presently  agree 
Shorter  v.  People,  2  Comst.  193;  ante,  to  fight,  and  each  of  them  fetch  a  weapon, 
{  692.  Hawkins  says :  "  It  bath  been  ad-  and  go  into  the  field,  and  there  one  kill  the 
judged,  that,  even  npon  a  sudden  quarrel,  other,  he  is  gnilty  of  manslaughter  only ; 
if  a  man  be  so  far  provoked  by  any  bare  because  he  did  it  in  the  heat  of  blood!." 
words  or  gestures  of  another  as  to  make  a  I  Hawk.  P.  C.  Curw.  Ed.  p.  97,  \  27-29. 
push  at  him  with  a  sword,  or  strike  at  him  6  Ante,  {  656  ;  Rand  v.  Davis,  7  Car.  & 
with  any  other  such  weapon  as  manifestly  P.  785;  Reg.  p.  Tooley,  11  Mod.  242; 
endangers  his  life,  before  the  other's  sword  Rex  v.  Thompson,  1  Moody,  80 ;  Rex  v. 
is  drawn,  and  thereupon  a  fight  ensue,  and  Deleany,  Jebb,  88 ;  Roberts  v.  The  State, 
he  who  made  such  assault  kill  the  other,  he  14  Misso.  138;  Jones  v.  The  State,  14 
is  gnilty  of  murder ;  because  that  by  as-  Misso.  409.  Evidently  the  distinction  men- 
sanlting  the  other  in  such  an  outrageous  tioned  in  the  latter  part  of  §  725,  and  in  a 
manner,  without  giving  him  an  opportunity  previous  note  to  this  section,  applies  here 
to  defend  himself,  he  showed  that  he  in-  also. 

tended,  not  to  fight  with  him,  but  to  kill  him,  6  Ante,  $  656,  710,  714,  716.  And  see 
which  violent  revenge  is  no  more  excused  the  cases  cited  in  the  previous  notes  to  this 
by  such  a  slight  provocation  than  if  there    section. 
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The  books  appear  to  lay  down  the  doctrine,  that,  though  the  pas- 
sions become  excited  in  the  mere  defence  of  property,  other  than 
the  dwelling-house,  a  killing  with  a  deadly  weapon  used  in  such 
defence  is  murder,1  —  a  doctrine,  however,  which  demands  farther 
judicial  consideration.  When,  in  the  defence  of  property,  the 
weapon  is  not  deadly,  the  accidental  killing  will  never  exceed 
manslaughter.2  There  is  little  doubt,  even  on  the  authorities, 
that  an  attempt  to  break  into  one's  dwelling-house  stands  on  the 
same  foundation,  in  respect  of  the  matters  considered  in  this  sec- 
tion, as  an  attempt  at  a  false  imprisonment,  or  an  unlawful 
beating.8 

§  728  [635].  An  assault  maybe  so  trivial,  or  inflicted  under 
such  circumstances,  that  it  will  not  reduce  to  manslaughter  an  act 
of  resistance  which  results  in  death.4    Thus,  observed  «  learned 

1  See  cases  cited  ante,  4  641 ,  642,  656  ;  considered  by  the  court ;  and,  though  the 

and  particularly  Commonwealth  v.  Drew,  result  does  not  appear  to  me  either  so  clear 

4  Mass.  S91 ;  't he  State  v.  Zellers,  2  HaUt.  or  so  satisfactory  as  the  general  course  of 

220 ;  Carroll  v.  The  State,  23  Ala.  28 ;  the  decisions  of  that  tribunal  might  lead  us 

Commonwealth  v.  Green,   1  Ashm.  289,  to  anticipate,  I  presume  the  reader  will  like 

297  ;  McDaniel  v.  The  State,  8  Sm.  &  M.  to  see  it  stated  in  the  words  of  the  judge. 

401  ;  Roberts  v.  The  State,  14  Misso.  138 ;  He  said :  "  Our  conclusion  is,  that  a  mere 

The  State  v.  Morgan,  3  Ire.  186 ;  1  Hawk,  civil  trespass  upon  a  man's  house,  unae- 

P.  C.  Curw.  Ed.  98,  §  33,  34,  36.    The  companied  with  such  force  as  to  make  it  a 

doctrine,  that  passion  excited  by  a  trespass  breach  of  the  peace,  would  not  be  a  provo- 

to  mere  property  can  never  reduce  the  kill-  cation  which  would  reduce   the  killing  to 

ing  with  a  deadly  weapon  to  manslaughter,  manslaughter,  if  it  was  done  under  circum- 

is  too  hard  for  human  nature ;  and,  though  stances  from  which  the  law  would  imply 

stated  many  times  in  the  books,  is  not  suf-  malice,  as  with    a  deadly  weapon.    For 

ficiently  founded  in  actual  adjudication  to  trespass  with  force  it  may  be  murder  or 

be  received  without  further  examination,  manslaughter,  according    to  the  circum- 

For  surely,  although  a  man  is  not  so  quickly  stances.    The  owner  may  resist  the  entry, 

excited  by  an  attack  on  his  property  as  on  hut  he  has  no  right  to  kill,  unless  it  be  reo- 

his  person,  and  therefore  the  two  cases  are  dered  necessary  to  prevent  a  felonious  de- 

not  on  precisely  the  same  foundation,  yet,  struction  of  his  property,  or  to  defend  him- 

since  he  has  the  right  to  defend  his  prop-  self  against  loss  of  life,  or  great  bodily 

erty  by  all  means  short  of  such  as  produce  harm.    If  he  kills  when  there  is  not  a 

death,  if,  in  the  heat  of  passion  arising  reasonable  ground  of  apprehension  of  im- 

during  a  lawful  defence,  he  seizes  a  deadly  mediate  danger  to  his  person  or  property, 

weapon,  and  with  it  unfortunately  takes  it  is  manslaughter ;  and,  if  done  with  mai- 

the  aggressor's  life,  every  principle  which  ice  express  or  implied,  it  is  then  murder." 

in  other  cases  dictates  the  reduction  of  the  Carroll  v.  The  State,  23  Ala.  28,  36. 

crime  to  the  mitigated  form,  requires  the  *  1  East  P.  C.  234 ;  Commonwealth  r. 

same  in  this  case.    When  a  felony  against  Mosler,  4  Barr,  264 ;  Reg.  ».  Sherwood, 

the  property  is  attempted,  —  as  see  ante,  1  Car.  &  E.  556 ;  Rex  v.  Lynch,  5  Car.  4 

$  632,  and  the  other  sections  there  referred  P.  324.    And  see  Shorter  v.  People,  2 

to, — the  defender  of  it  may  take  life,  if  he  is  Comst.  193.    In  Selfridge's  case,  Whart 

in  passion,  or  even,  when  necessary,  in  cool  Horn.  417,  418,  Parsons,  C.  J.,  said,  in 

blood  ;  without,  according  to  all  the  cases,  charging  the  grand  jury :   "  Any  assault, 

being  holden  for  murder ;  without,  according  made  not  lightly,  but  with  violence,  or  with 

to  the  true  doctrine,  being  at  all  respon-  circumstances  of  indignity,  upon  a  man's 

Bible.  person,  if  it  be  resented  immediately  and 

1  1  Hale  P.  C.  473;  Foster,  291 ;  ante,  in  the  heat  of  blood  by  killing  the 'party 

§  716.  with  a  deadly  weapon,  is  a  provocation 

8  See  the  authorities  mentioned  in  the  which  will  reduce  the  crime  to  manslaugh- 

last  note  but  one.    And  see  ante  653,  654.  ter  ;  unless  the  assault  was  sought  by  the 

In  a  late  Alabama  case,  this  question  was  party  killing,  and  induced  by  his  own  act, 

[388] 


CHAP.  XXXIV.]  HOMICIDE,  FELONIOUS.  §  729 

judge,  "  if  a  man  should  kill  a  woman  or  a  child  for  a  slight  blow, 
the  provocation  would  be  no  justification;1  and,"  he  added,  a 
doubt  might  be  entertained,  "  whether  any  blow,  inflicted  by  a 
wife  on  a  husband,  would  bring  the  killing  of  her  below  murder."  s 
On  the  other  hand,  there  are  cases  in  which  an  assault  merely, 
without  a  battery,  will  suffice.8  And  if  there  is  a  mere  intent  to 
commit  an  assault,  which  intent  is  abandoned  before  the  person 
comes  sufficiently  near  his  adversary  to  perpetrate  it,  the  other, 
by  inflicting  death,  becomes  guilty  of  murder.4 

§  729  [636].  But  no  words,  however  provoking  or  insulting, 
will  so  far  justify  a  blow  returned,  though  in  actual  passion,  as  to 
reduce  the  killing  to  the  lower  degree.6  This  is  the  general  doc- 
trine :  the  books  mention  two  qualifications  of  it ;  namely,  that 
words  added  to  an  assault  may  perhaps  suffice,  when  the  assault 
would  not  alone;6  and  that,  if  the  parties  become  excited  by 
words,  and  one  of  them,  acting  under  the  excitement  provoked 
by  words,  attempts  to  chastise  the  other  with  a  weapon  not  deadly, 
he  may  be  held  only  for  manslaughter,  though  unfortunately  death, 
unintended,  is  inflicted.7    Moreover  Lord  Hale  says,  it  was  held 

to  afford  him  a  pretence  for  wreaking  his  Tr.  57,  62.  This  doctrine  is  doubtless 
malice."  See  also  Foster,  291.  iust ;  but  in  the  facts  of  cases  acts  of  this 
1  In  Stedman's  case,  Foster,  292,  Holt,  kind  usually  terminate  in  a  mutual  combat, 
C.  J.,  was  of  opinion,  that  a  box  on  a  sol-  when  the  killing  will  be  only  manslaughter, 
flier's  ear  from  a  woman  would  not  reduce  on  grounds  already  mentioned.  In  The 
to  manslaughter  his  act  of  killing  her  by  a  State  v.  Hill,  4  Dev.  &  Bat.  491,  497,  Gas- 
blow  with  the  pommel  of  his  6word ;  but  ton,  J.,  observed :  "  The  general  rule  of 
otherwise,  when  she  struck  him  in  the  nice  law  is,  that  words  of  reproach,  or  con- 
with  an  iron  patten,  drawing  a  great  deal  temptuous  gestures,  or  the  like  offences 
of  blood.  against  decorum,  are  not  a  sufficient  provo- 

3  Commonwealth  v.  Mosler,  supra,  Gib-  cation  to  free  the  party  killing  from  the 
son,  C.  J.  guilt  of  murder,  when  he  useth  a  deadly 

8  Ante,  {  651.    And  see  Ray  v.  The  weapon,  or  manifests  an  intention  to  do 

State,  15  Ga.  223.  great  bodily  harm.    This  rule,  however, 

4  Copeland  o.  The  State,  7  Humph.  479.  does  not  obtain  where,  because  of  such  in- 
And  see  Pritchett  v.  The  State,  22  Ala.  sufficient  provocation,  the  parties  become 
39 ;  ante,  $  627,  651.  suddenly  heated,  and  engage  immediately 

*  Ante,  $  651  j  1  Hawk.  P.  C.  Curw.  Ed.  in   mortal   combat,  fighting   upon  equal 

6,  98,  $  33 ;  Beauchamp  r.  The  State,  6  terms."  And  Lord  Hale  says,  that,  in 
lackf.  299 ;  The  State  v.  Barfleld,  8  Ire.  Morley's  case,  1  Hale  P.  C.  456,  J.  Kel. 
344 ;  The  State  v.  Scott,  4  Ire.  409 ;  Felix  53,  6  Howell  St.  Tr.  769,  "  many  who 
v.  The  State,  18  Ala.  720;  Lord  Morley's  were  of  opinion  that  bare  words  of  slight- 
case,  J.  Kel.  53,  55,  65,  6  Howell  St.  Tr.  ing,  disdain,  or  contumely  would  not  of 
769,  771 ;  Rex  v.  Keate,  Comb.  406,  407  ;  themselves  make  such  a  provocation  as  to 
Keafs  case,  Holt,  481,  Skin.  666;  The  lessen  the  crime  into  manslaughter,  yet 
State  v.  Merrill,  2  Dev.  269  ;  Mawgridge's  were  of  this  opinion,  that,  if  A  gives  inde- 
case,  17  Howell  St.  Tr.  57,  66.  See  cent  language  to  B,  and  B  thereupon  strikes 
United  States  v.  WUtberger,  3  Wash.  C.  C.  A,  but  not  mortally ;  and  then  A  strikes 
515.  B  again,  and  then  B  kills  A ;  this  is  but 

6  Reg.  v.  Sherwood,  1  Car.  &  K.  556.  manslaughter.   For  the  second  stroke  made 

7  3  Greenl.  Ev.  H24J  Foster,  290, 291 ;  a  new  provocation,  and  so  it  was  but  a 
J.  Kel.  131 ;  Watts  v.  Brains,  Cro.  Eliz.  sudden  falling  out ;  and,  though  B  gave 
778;    Mawgridge's  case!   17  Howell  St.  the  first  stroke,  and  after  a  blow  received. 
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in  Morley's  case, "  that  words  of  menace  of  bodily  harm  would 
come  within  the  reason  of  such  a  provocation  as  would  make  the 
offence  to  be  but  manslaughter ; " l  but  this  proposition  is  hardly 
reconcilable  with  some  other  established  doctrines.2 

§  730  [637].  Where  there  is  a  quarrel,  the  party  who  begins 
it  stands  on  a  different  ground  from  the  other,  unless  the  one 
assailed  puts  himself  equally  in  the  wrong  by  a  defence  of  him- 
self he  has  no  right  to  make.8  Indeed,  in  some  cases  of  this  sort, 
the  beginner  occupies  only  the  position  of  an  assailant  throughout 
the  combat,  though  long  continued.  Thus,  if,  without  provoca- 
tion a  man  draws  his  sword  upon  another,  and  the  other  draws  in 
defence ;  whereupon  they  fight,  and  the  first  slays  his  adversary ; 
his  crime  is  murder.4  But  where  an  assault,  which  is  neither 
calculated  nor  intended  to  kill,  is  returned  by  violence  beyond 
what  is  proportionate  to  the  aggression,  the  character  of  the  com- 
bat is  changed ;  and,  if,  without  time  for  his  passion  to  cool,  the 
assailant  kills  the  other,  he  commits  only  manslaughter.6 

§  731  [638].  There  are  other  cases  in  which,  where  the  passion 
becomes  excited  by  the  conduct  of  the  person  killed,  the  law  re- 
gards tenderly  a  homicide  committed  by  the  excited  one,  and 
makes  it  only  manslaughter.  Thus,  if  a  husband  finds  his  wife 
committing  adultery,  and,  provoked  by  the  wrong,  instantly  takes 
her  life,  or  the  adulterer's  ;6  or,  if  a  father  detects  one  in  the  com- 
mission of  the  crime  against  nature  with  his  son,  and  immediately 
avenges  the  wrong  by  the  death  of  the  wrong-doer  ; 7  the  homicide 
is  only  manslaughter.     But  to  entitle  it  to  this  tender  considera- 

from  A,  B  gives  him  a  mortal  stroke,  this  Crane,  1  Va,  Cas.  10 ;  The  State  v.  Scott, 

is  but  manslaughter,  according  to  the  prov-  4  Ire.  409. 

erb,  the  second  blow  makes  the  affray.     And  l  Morley's  case,  1  Hale  P.  C.  456.    A 

this  was  the  opinion  of  myself  and  some  doctrine  analogous  prevails  in  the  matri- 

o there/'     So  m  this  case  of  Morley,  as  monial  law.    1  Bishop  Mar.  &  Div.  $  729. 

see  J.  Kel.  53,  55,  6  Howell  St.  Tr.  769,  a  See  ante,  *  651. 

771,  it  was   agreed,  that,  "if  upon   ill  8  See,  however,  ante,  \  729,  note, 

words  both  of  the  parties  suddenly  fight,  *  Hogget's  case,  J.  Kel.  59,  61 ;  Anony- 

and  one  kill  the  other,  this  is  but  man-  mous,  J.  Kel.  58 ;  The  State  v.  Hill,  4  Der. 

slaughter ;  for  it  is  a  combat  betwixt  two  &  Bat.  491;  Reg.  v.  Mawgridge,  J.  Kel.  119, 

upon  a  sudden  heat,  which  is  the  legal  125,  126 ;   1  Hawk.  P.  C.  Curw.  Ed.  p. 

description  of  manslaughter.0    In  Felix  v.  87,  $  18. 

The  State,  18  Ala.  720,  the  doctrine  seems  6  The  State  v.  Hill,  4  Der.  &  Bat  49 J. 

to  be  laid  down  broadly,  that  provocation  And  see  The  State  v.  Curry,  1  Jones,  N.  C. 

by  words  will  never  reduce  the  killing  to  280  ;  ante,  $  729  and  note, 

manslaughter."      And   see   Ray   v.  The  M  Hawk.  P.  C.  Curw.  Ed.  p.  98,  $  36 ; 

State,  15  Ga.  223;  Rex  v.  Snow,  1  East  Foster,  298;  Reg.  v.  Kelly,  2  Car.  &  K. 

P.  C  244,  1  Leach,  4th  ed.  151;  Rex  v.  814;  Pearson's  case,  2  Lewin,  216;  The 

Thomas,  7  Car.  &  P.  817;  Holly  v.  The  State  v.  John,  8  Ire.  830;  The  State  e. 

State,  10  Humph.  141 ;  Commonwealth  v.  Samuel,  3  Jones,  N.  C.  74. 

*  Reg.  v.  Fisher,  8  Car.  &  P.  182. 
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tion,  the  detection  must  be  in  the  very  act,  which  is  supposed  to 
stir  so  powerfully  the  blood  of  the  injured  person  as  to  impair  for 
the  moment  his  reason ;  and,  if,  after  merely  hearing  of  such  an 
outrage,  the  wronged  individual  immediately  takes  vengeance  on 
the  other,  by  pursuing  and  killing  him,  his  offence  is  murder.1 
And  if  a  man  is  merely  the  husband's  agent  to  detect  his  wife's 
adultery,  he  commits  murder  when  he  kills  her  or  the  paramour, 
detected  in. the  act.8  Where  one,  having  his  pocket  picked,  seized 
the  thief,  and  being  encouraged  by  a  concourse  of  people  threw 
him  into  an  adjoining  pond  to  avenge  the  theft  by  ducking 
him ;  whereupon,  contrary  to  expectation,  he  was  unfortunately 
drowned ;  the  homicide  was  held  to  be  in  this  lower  degree  only.8 

§  732  [639].  The  criterion  to  determine,  whether  the  act  of 
the  person  killed  was  a  provocation  sufficient  in  law  to  reduce  the 
killing  to  manslaughter,  is  not,  whether  what  he  did  was  a  crime 
indictable ;  but  whether  the  law  deems  the  act  one  calculated  to 
excite  the  passions  beyond  control.4  Said  a  learned  judge :  "  A 
libel  is  not  only  a  civil  injury,  but  a  public  offence ;  yet  the  law 
will  not  consider  it  a  provocation  extenuating  the  slaying  of  the 
libeller  into  manslaughter,  although  the  deed  may  have  been  com- 
mitted in  the  first  gust  of  passion.  Adultery  is  not  an  indictable 
offence ; 6  yet,  of  all  the  provocations  which  can  excite  man  to 
madness,  the  law  recognizes  it  as  the  highest  and  the  strongest"  6 

§  733  [640].  Another  consideration  applicable  in  all  cases  is, 
that,  if  the  passion  had  time  to  cool,  the  killing  is  not  reduced  to 
manslaughter,  though  in  fact  the  passion  had  not  cooled.7  For 
"  when  anger,  provoked  by  a  cause  sufficient  to  mitigate  an  in- 
stantaneous homicide,  has  been  continued  beyond  the  time  which, 
in  view  of  all  the  circumstances  of  the  case,  may  be  deemed  reason- 

1  In  one  case  of  this  kind,  where  the  1  East  P.  G.  236,  1  Leach,  4th  ed.  368 ; 

facts  were  undisputed,  and  the  judge  dis-  Rex  v.  Wiggs,  1  Leach,  4th  ed.  378,  note. 

tinctly  told  the  jury  the  killing  was  mur-  *  See  Preston  v.  The  State,  25  Missis. 

der,  they  retained  a  verdict  of  manslaugh-  883. 

ter ;  thereby  illustrating  the  truth,  that  the  *  See  ante,  $  1 1  et  seq. 

asperities   of  the    law   may   be   softened  e  Gaston,   J.,  in   The    State   v.  Will, 

practically    by   the   humanity   of  jurors.  1  Dev.  &  Bat.  121,  169. 

Keg.  v.  Fisher,  8  Car.  &  P.  182.    See  also,  *  The  State  v.  McCants,  1  Speers,  384 ; 

on  the  matter  of  the  text,  Commonweal  th  Anonymous,  J*  Kel.  56  ;  Rex  v.  Young, 

t7.  McWhirt,  3  Grat.  594.  8  Car.  &  P.  644 ;  Rex  v.  Hayward,  6  Car. 

*  People  v.  Horton,  4  Mich.  67.  &  P.   157  ;    Commonwealth  v.  Green,  1 

8  Rex  v.  Fray,„l  East  P.   C.  236;  1  Ashm.  289,  298;  Commonwealth  v.  Mc- 

Hawk.  P.  C.  Curw.  Ed.  p.  99,  §  38.    As  Whirt,  8  Grat.  594 ;  and  the  other  cases 

to  passion  created  by  the  acts  of  children,  cited  in  this  section ;  1  Hawk.  P.  C.  Curw* 

servants,   and  the  like,  see  Keat's  case,  Ed.  p.  99,  f  40. 

Holt,    481,    Skin.   666;    Rex   v.    Hazel, 
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able,  the  evidence  is  found  of  that  depraved  spirit  in  which  malice 
resides." l 

§  734  [641].  The  length  of  time  necessary  for  cooling  has  never 
been  made  absolute  by  rule ;  but  some  cases  have  occurred  which 
shed  light  on  this  point.  Thus,  "  if  two  men  fall  out  in  the 
morning,  and  meet  and  fight  in  the  afternoon,  and  one  of  them  is 
slain,  this  is  murder ;  for  there  was  time  to  allay  the  heat,  and 
their  after-meeting  is  of  malice."  2  And  an  hour  seems  to  have 
been  deemed  sufficient.8  But  the  doctrine  is,  that  each  case  must 
stand  on  its  own  merits,  as  affected  by  its  circumstances ;  though 
the  question  is  one  of  law,4  whether,  in  the  particular  circum- 
stances, the  blood  has  had  sufficient  cooling  time.  Hawkins 
states  the  doctrine  thus :  "  If  two  persons  quarrel  over  night,  and 
appoint  to  fight  the  next  day,  or  quarrel  in  the  morning  and  agree 
to  fight  in  the  afternoon,  or  such  a  considerable  time  after  by 
which,  in  common  intendment,  it  must  be  presumed  that  the 
blood  was  cooled,  and  then  they  meet  and  fight,  and  one  kill  the 
other,  he  is  guilty  of  murder."  6 

§  735  [642].  The  doctrine,  let  it  be  repeated,  is,  that  the  ques- 
tion of  what  is  a  sufficient  cooling  time,  and  the  question  of  what 
is  a  sufficient  provocation,  are  both  of  law,  not  of  fact.6  Like  all 
other  questions  of  law,  they  are  found  practically  involved  in 
inquiries  concerning  facts,  and  as  such  they  must  be  passed  upon 
by  the  jury. 

§  736  [643].  2.  But,  whatever  cause  of  provocation  may  have 
existed,  if  the  homicide  was  not  the  result  of  passion,  it  is  not 
reduced  thereby  to  manslaughter.  Thus  if  a  man  determines  to 
kill  another,  or  to  do  him  great  bodily  harm,  and  seeks  occasion 
for  a  quarrel,  he  cannot  avail  himself  of  the  passion  excited  in 
the  quarrel ;  because  he  acts  upon  an  impulse  his  mind  received 
in  its  cool  moments.7    And  where  the  quarrel  is  not  sought,  if 

1  Wardlaw,  J.,  in  The  State  v.  McCants,  7  Stewart  v.  The  State,  1  Ohio  State, 

supra,  p.  390.  66 ;  People  v.  McLeod,  I  Hill,  N.  Y.  377 ; 

*  Rex  v.  Legg,  J.  Kel.  27.  Slaughter  v.  Commonwealth,  11  Leigh, 
8  Bex  v.  Oneby,  2  Stra.  766,  2  Ld.  681 ;   The  State  v.  Martin,  2  Ire.  101 ; 

Raym.  1485.  The  State  v.  Hildreth,  9  Ire.  429 ;  The 

*  See  post,  $  735.  State  v.  Lane,  4  Ire.  113 ;  Reg.  0.  Smith, 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  96,  §  22.  8  Car.  &  P.  160 ;  Rex  v.  Thomas,  7  Car. 
6  The  State  v.  McCants,  1  Speers,  384 ;  &  P.  817 ;  The  State  v.  Johnson,  I  Ire. 

The  State  v.  Craton,  6  Ire.  164 ;  The  State  854  ;  The  State  v.  Tilljr,  3  Ire.  424 ;  Rex 

v.  Dunn,  18  Misso.  419 ;  Reg.  v.  Fisher,  v.  Maaon,  1  East  P.  C  239  ;  Felix  a.  The 

8  Car.  &  P.  182;  Beauchampv.  The  State,  State,   18  Ala.   720;   Rex   v.   Wormall, 

6  Blactf.  299 ;  Felix  ».  The  State,  18  Ala.  2  Roll.  120. 
720;  Rex  v.  Beeson,  7  Car.  &  P.  142. 
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two  persons,  one  of  whom  has  determined  to  kill  the  other, 
meet  and  come  to  blows ;  and  the  one  who  had  such  determina- 
tion in  his  mind  inflicts  an  injury  from  which  death  follows  ;  he  is 
guilty  of  murder  or  manslaughter,  according  as  the  killing  was  in 
consequence  of  the  previous  malice  or  of  the  sudden  provocation.1 
And  if  a  man,  unprovoked,  resolves  to  use  a  deadly  weapon 
against  any  person  who  may  assail  him,  this  under  many  circum- 
stances shows,  that  a  fatal  blow,  afterward  given,  sprang  rather 
from  precedent  malice  than  sudden  passion.  "  None  but  a  bad 
man,  of  a  wicked  and  evil  disposition,  would  really  determine 
beforehand  to  resent  a  blow  with  such  an  instrument."  2  So  when 
a  man  enters  a  contest  dangerously  armed,  and  fights  at  unfair 
advantage,  his  offence,  if  death  follows,  is  murder.3 

§  737  [644].  Says  Hawkins:  "Whenever  it  appears  from  the 
whole  circumstances  of  the  case,  that  he  who  kills  auother  on  a 
sudden  quarrel  was  master  of  his  temper  at  the  time,  he  is  guilty 
of  murder :  as,  if,  after  the  quarrel,  he  fall  into  other  discourse, 
and  talk  calmly  thereon ;  or  perhaps  if  he  have  so  much  considera- 
tion as  to  say,  that  the  place  wherein  the  quarrel  happens  is  not 
convenient  for  fighting,  or  that  if  he  should  fight  at  present  he 
should  have  the  disadvantage  by  reason  of  his  shoes,  Ac."  *  The 
case  of  the  blood  actually  cooling,  though  on  a  less  time  than  the 
law  would  allow,  shows  the  doctrine  on  this  point ;  which  is,  that, 
if  the  actual  furor  of  mind  does  not  exist,  or  does  not  impel  the 
arm  which  inflicts  the  fatal  blow,  there  is  no  excuse  from  passion 
to  reduce  the  offence  to  manslaughter.6 

§  738  [645].  Before  passing  to  our  next  topic,  the  observation 
may  be  repeated,  that  the  doctrines  stated  in  other  parts  of  this 
chapter,  concerning  the  effect  of  a  killing  in  defence  of  one's  per- 

1  Beg.  v.  Kirkham,  8  Car.  &  P.  115.  Said  an  American  judge :  "  There  can  be 

See  Bex  v.  Mason,  1   East  P.   C.  239 ;  no  Bach  thing  in  law  as  a  killing  with 

Beg.  v.  Smith,  8  Car.  &  P.  160;  The  State  malice,  and  also  npon  the  furor  brevia  of 

v.  Johnson,  1  Ire.  354  ;  The  State  v.  Tilly,  passion ;  and  provocation  furnishes  no  ex- 

3   Ire.  424 ;    Copeland  v.  The  State,  7  tennation  unless  it  produces  passion.    Mal- 

Hnmph.  479.  ice  excludes  passion.    Passion  presupposes 

*  Bex  v.  Thomas,  7   Car.  &  P.  817.  the  absence  of  malice.    In  law  they  can- 
See  Selfridpe's  case,  Whart.  Horn.  417  ;  not  coexist."    Gaston,  J.,  in  The  State  v. 
Beg.  ».  Smith,  8  Car.  &  P.  160;  Slaughter  Johnson,  1  Ire.  354.    And  see  Common- 
v.    Commonwealth,  11  Leigh,   681 ;  The  wealth  v.  Green,  1  Ashm.  289,  298. 
State  v.  Ferguson,  2  Hill,  8.  C.  619.  *  See  The  State  v.  McCants,  1  Speera, 

*  The  State  u.  Hildreth,  9  Ire.  429  ;  Bex  384 ;  Bex  v.  Hayward,  6  Car.  &  P.  157 ; 
v.  Whiteley,  1  Lewin,  173.  Monroe  v.  The  State,  5  Ga.  85. 

*  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  96,  $  23. 
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son 1  or  property a  or  friend,8  are  not  modified  by  the  matter  we 
have  just  been  considering.4  And  when  a  man  chastises  his  child 
to  excess,  he  has  also  the  right  to  be  protected  against  a  charge  of 
the  higher  offence,  if  death  follows,  which  right  we  have  already 
explained,6  though  he  does  the  act  without  impulse  from  his  pas- 
sions ;  the  general  doctrine  in  these  cases  being,  that,  where  the 
act  is  lawful  carried  to  a  lawful  degree,  the  offence  of  causing 
death  by  carrying  it  to  a  degree  unlawful  is  manslaughter  only.6 
But  the  reader  need  not  be  detained  by  a  repetition  of  propositions 
already  laid  down. 

§  739  [646].  Fourthly.  The  act  which  distinguishes  murder 
from  manslaughter,  viewed  in  reference  to  the  conduct  of  third 
persons.  The  doctrine  of  the  right  to  interfere  in  behalf  of  others 
has  already  been  stated.7  And,  in  the  previous  volume,8  we  con- 
sidered when  persons  may  take  the  life  of  innocent  individuals  in 
order  to  preserve  their  own  lives.  Those  doctrines,  which  the 
reader  may  examine  and  apply  for  himself,  furnish  the  analogies 
to  determine  the  matter  now  before  us.  There  are  no  decisions 
to  guide  us  ;  but  there  is  the  strong  dictate  of  reason  and  justice, 
that  resentment  for  an  injury,  if  wreaked  on  one  innocent,  could 
receive  no  palliation  on  the  ground  of  any  sudden  excitement. 
There  is,  however,  this  doctrine,  that,  if,  on  a  sudden  quarrel 
between  two  persons,  a  blow  intended  for  one  of  them  accidentally 
falls  on  a  third,  whom  it  kills,  the  homicide  will  be  only  man- 
slaughter, the  same  as  if  the  blow  had  taken  the  life  of  the  person 
for  whom  it  was  intended.9 

§  740  [647].  Fifthly.  The  distinction  between  murder  and  man- 
slaughter under  the  statutes  of  some  of  the  States.  The  distinc- 
tion between  these  two  grades  of  felonious  homicide  has  not  been 
generally,  in  this  country,  changed  by  statutes ; 10  though,  as  we 
shall  by  and  by  see,11  there  have  been  made  different  degrees  of 
both  murder  and  manslaughter  in  many  States.  The  revised 
statutes  of  New  York,  however,  have  altered  somewhat  the  parti- 
tion line  of  the  common-law  distinction.  They  provide,  that 
"  The  killing  of  a  human  being,  without  the  authority  of  law,  by 


1  Ante,  $  643  et  seq.,  Ac. 

3  Ante,  $  676,  and  other  sections. 

8  Ante,  §  665. 

*  See  ante,  \  725,  727. 

5  Ante,  $  694,712,714. 

6  Ante,  4  714. 
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8  Vol.  I.  *  443  and  note ;  ante,  i  628. 

9  Rex  v.  Brown,  1  Leach,  4th  ed.  148, 
I  East  P.  C.  231,  245,  274. 

w  See  Birens  v.  The  State,  6  Eng.  455. 
"  Post,  §  475-750,  752. 
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poison,  shooting,  stabbing,  or  any  other  means,  or  in  any  other 
manner,  is  either  murder,  manslaughter,  or  excusable  or  justifia- 
ble homicide,  according  to  the  facts  and  circumstances  of  each 
case.1  Such  killing,  unless  it  be  manslaughter  or  excusable  or 
justifiable  homicide,  as  hereinafter  provided,  shall  be  murder  in 
the  following  cases:  1.  When  perpetrated  from  a  premeditated 
design  to  effect  the  death  of  the  person  killed,  or  of  any  human 
being.  2.  When  perpetrated  by  any  act  imminently  dangerous 
to  others,  and  evincing  a  depraved  mind,  regardless  of  human 
life,  although  without  any  premeditated  design  to  effect  the  death 
of  any  particular  individual,  3.  When  perpetrated  without  any 
design  to  effect  death,  by  a  person  engaged  in  the  commission  of 
any  felony." a  The  statute  provides  further  for  four  different 
degrees  of  manslaughter ;  but  it  is  needless  here  to  copy  the  pro- 
vision. 

§  741  [648],  The  reader  perceives,  that  the  effect  of  this  statute 
has  been  to  reduce  some  cases  of  common-law  murder  to  man- 
slaughter. The  principal  illustration  of  this  effect  is  in  the  class 
of  murders  unintentionally  committed  in  perpetrating  a  misde- 
meanor ; 8  the  homicide  here  being,  under  the  statute,  manslaugh- 
ter of  the  first  degree.4  But  the  second  subdivision  makes  the 
killing  murder,  when,  not  being  manslaughter,  it  is  "  perpetrated 
by  any  act  imminently  dangerous  to  others,  and  evincing  a  de- 
praved mind,  regardless  of  human  life,  although  without  any  pre- 
meditated design  to  effect  the  death  of  any  particular  individual ;" 
and  such  an  act  is  in  many  cases  a  misdemeanor.  Still,  the  ma- 
jority of  the  court  has  held,  that  a  death  unintentionally  caused  by 
cruelly  beating  a  person  is  not  murder  within  this  clause ;  and  the 
opinion  is  expressed,  that,  in  the  language  of  Selden,  J.,  "  this 
subdivision  was  designed  to  provide  for  that  class  of  cases,  and  no 
others,  where  the  acts  resulting  in  death  are  calculated  to  put 
the  lives  of  many  persons  in  jeopardy,  without  being  aimed  at  any 
one  in  particular,  and  are  perpetrated  with  a  full  consciousness  of 
the  probable  consequence." 6    The  killing  of  a  human  being  by  a 

1  2  R.  S.  656,  i  4.  Parker,  J.,  said,  in  accordance  with  this 

8  lb.  $  &•    See,  as  to  Mississippi,  Boles  view,  that  he  deemed  the  subdivision  de- 

v.  The  State,  9  8m.  &  M.  284.  signed  to  cover  such  cases  "as  where  death 

8  Ante,  4  717-720.  is  caused  bj  firing  a  loaded  gun  into  a 

4  People  v.  Rector,  19  Wend.  569;  Peo-  crowd,  by  poisoning  a  well  from  which 

pie  v.  Johnson,  1  Parker,  291 ;  People  v.  people  are  accustomed  to  draw  water,  or 

Enoch,  13  Wend.  159, 174;  People  v.  Aus-  by  opening  the  draw  of  a  bridge  just  as 

tin,  1  Parker,  154.  a  train  of  cars  is  about  to  pass  oyer  it.    In 

*  Dairy  v.  People,  2  Parker,  606,  648.  such  and  like  cases,  the  imminently  dan- 
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person  engaged  in  the  commission  of  a  felony x  is  murder  within 
the  first  subdivision,  though  done  without  any  intent  to  kill.2 


VI,    The  Intent  which  distinguishes  Murder  from  Manslaughter. 

§  742  [649].  In  the  discussion  of  the  general  question  of  the 
criminal  intent,8  we  did  not  undertake  to  distinguish  the  two  de- 
grees of  felonious  homicide.  But  we  said,  that  the  words  "  malice 
aforethought "  are  used  in  a  technical  sense,  to  indicate,  in  connec- 
tion with  the  word  "  murder,"  the  felonious  killing  known  as  mur- 
der, in  distinction  from  what  is  known  as  manslaughter.4  And  here 
we  may  add,  that  the  rules  mentioned  under  our  last  sub-title  of  this 
chapter,  for  determining  whether  an  act  of  killing  is  murder  or 
manslaughter,  are  the  same  which  the  books  adduce  to  indicate 
whether  it  is  of  malice  aforethought  or  not.  But  we  have  seen,5 
that  the  actual  intent  to  kill  is  not  necessary,  and  that  the  rules  to 
determine  what  is  called  the  mental  condition  are  of  an  arbitrary 
nature,  pointing  rather  to  an  intent  in  law  than  an  intent  in  fact. 
Therefore  we  obtain  a  more  exact  idea  of  our  subject,  by  inquiring, 
what  acts,  performed  under  what  circumstances,  and  in  what  actual 
state  of  the  mind,  amount  to  murder,  and  what  to  manslaugh- 
ter, than  by  indulging  in  the  circumlocution  of  first  ascertaining 
the  acts  to  which  the  law  attributes  what  it  calls  "  malice  afore- 
thought," and  afterward  considering  that  "  malice  aforethought" 
is  a  mere  technical  phrase,  to  distinguish  the  intent  in  murder 
from  the  intent  in  manslaughter. 

§  743  [650].  Although  the  malice  in  murder  is  what  is  called 
malice  aforethought?  yet,^as  already  stated,7  there  is  no  particular 
period  of  time  during  which  it  is  necessary  the  prisoner  should 
have  contemplated  the  homicide.  If  the  intent  to  kill,  or  to  do 
other  great  bodily  harm,  is  executed  the  instant  it  springs  into  the 
mind,  the  offence  is  as  truly  murder  as  if  it  had  dwelt  there  for  a 
longer  period.8 

gerous  act,  the  extreme  depravity  of  mind,        *  Vol.  I.  §  364  et  seq. 

and  the  regardlessness  of  human  life,  prop-        4  Vol.  I.  §  422.    And  see  ante,  §  €83. 

erly  place  the  crime  upon  the  same  level  as        6  Ante,  \  709  et  seq. 

the  taking  of  life  by  premeditated  design/'        6  The  word  in  the  English  statute  from 

p.  632.  which  the  distinction  between  murder  and 

1  See  ante,  §  720.  manslaughter  has  come  to  us,  is  "p«- 

2  People  v.  Van  S  teen  burgh,  1  Parker,  39.  pensed."    See  ante,  §  61 8-622. 
See  also,  under  this  statute,   Sullivan  v.        7  Ante,  $721,  post,  \  750. 

People,  1  Parker,  347  ;  People  v.  Clark,  3  8  People  v.  Clark,  3  Seld.  385 ;  Mitch- 
Seld.  885;  People  v.  Sheriff  of  Westches-  urn  v.  The  State,  11  Ga.  615  ;  Green  v. 
ter,  1  Parker,  659 ;  ante,  \  709.  The  State,  13  Mi&so.  382 ;  Bex  v.  Legg, 
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§  744  [651].  The  question  of  the  effect  of  drunkenness  to  re- 
duce the  homicide  to  the  lower  degree,  as  well  as  to  exempt  from 
punishment  altogether,  lay  within  the  purpose  of  the  former  vol- 
ume.1 And  nothing  more  need  be  said  here,  than  that  the  books 
usually  state  malice  aforethought  to  be,  in  substance,  such  a  de- 
praved condition  of  mind  as  shows  a  total  disregard  of  social 
duty,  and  a  heart  bent  wholly  on  evil.2 


VII.    Statutory  Divisions  of  Murder. 

§  745  [656].  The  statutes  of  several  States  divide  murder 
into  murder  in  the  first  degree,  and  murder  in  the  second  degree. 
Thus,  in  Pennsylvania,  "  All  murder  which  shall  be  perpetrated 
by  means  of  poison,  or  lying  in  wait,  or  by  any  other  kind  of  wil- 
ful, deliberate,  and  premeditated  killing  ;  or  which  shall  be  com- 
mitted in  the  perpetration,  or  attempt  to  perpetrate,  any  arson, 
rape,  robbery,  or  burglary ;  shall  be  deemed  murder  in  the  first 
degree ;  and  all  other  kinds  of  murder  shall  be  deemed  murder 
of  the  second  degree."  8  This  Pennsylvania  statute  is  the  parent 
of  all  the  others.  In  Michigan  it  has  been  enacted  in  exact  words ; 
and,  in  most  of  the  other  States  which  have  adopted  this  line  of 
legislation,  the  departure  from  the  language  of  the  Pennsylvania 
provision  is  not  such  as  calls  for  the  application  of  different  prin- 
ciples of  interpretation.4 

§  746  [657].  The  Indiana  statute,  however,  differs  considerably 
in  the  form  of  the  expression  from  this  one.  Its  words  are :  "  If 
any  person  of  sound  memory  and  discretion  shall,  purposely,  and 
of  deliberate  and  premeditated  malice,  or  in  the  perpetration  or 
attempt  to  perpetrate  any  rape,  arson,  robbery,  or  burglary,  or  by 
administering  poison  or  causing  the  same  to  be  done,  kill  any  rea- 
sonable creature  in  being  and  under  the  peace  of  the  State,  such 
person  shall  be  deemed  guilty  of  murder  in  the  first  degree." 
Killing  "  purposely  and  maliciously,  but  without  deliberation  and 

J.  Kel.  27,  128 ;  Beauchamp  v.  The  State,  4  See  Whart.  Crim.  Law,  $  1075  et  seq. 

6  Blackf.  299  ;  United  States  v.  Cornell,  And  see  Dale  v.  The  8tate,  10  Yerg.  551 ; 

2  Mason,  60,  91.  Riley  v.  The  State,  9  Humph.  646;  Brat- 

*  Vol.  I.  4  350-353.  ton  v.  The  State,  10  Humph.  103 ;  White- 
1  The  State  v.  Jarrott,  1  Ire.  76 ;  United  ford  v.  Commonwealth,  6  Rand.  721 ;  The 

States  v.  Cornell,  2  Mason,  60,  91 ;  The  State  v.  Dunn,  18  Misso.  419;  Bivens  v. 

State   v.  Smith,  2  Strob.   77.    And  see  The  State,  6  Eng.  455 ;    Commonwealth 

Beauchamp  v.  The  State,  6  Blackf.  299 ;  v.  Jones,  1  Leigh,  598 ;  Wall  v.  The  State, 

Vol.  I.  *  420,  #22.  18  Texas,  682. 

•  Act  of  April  22,  1794,  $  2. 

vol.  ii.  84  [307] 
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premeditation,"  is  murder  in  the  second  degree.1    And  the  statute 
of  Ohio  is  essentially  the  same  as  this  Indiana  one.3 

§  747.  The  Massachusetts  statute  is  of  recent  adoption,  and  it 
differs  somewhat  from  the  others.  It  is  in  six  sections  as  fol- 
lows :  "  Sect.  1.  Murder  committed  with  deliberately  premedi- 
tated malice  aforethought ;  or  in  the  commission  of,  or  attempt  to 
commit,  any  crime  punishable  with  death  or  imprisonment  for 
life  ;  or  committed  with  extreme  atrocity  or  cruelty ;  is  murder  in 
the  first  degree.  Sect.  2.  Murder  not  appearing  to  be  in  the  first 
degree  is  murder  in  the  second  degree.  Sect.  3.  The  degree  of 
murder  shall  be  found  by  the  jury.  Sect.  4.  Whoever  is  guilty 
of  murder  in  the  first  degree  shall  suffer  the  punishment  of  death. 
Sect.  5.  Whoever  is  guilty  of  murder  in  the  second  degree  shall  m 
be  punished  by  imprisonment  in  the  State  prison  for  life.  -Sect  6. 
Nothing  herein  shall  be  construed  to  require  any  modification 
of  the  existing  forms  of  indictment."  8 

§  748.  Before  we  look  for  the  interpretations  which  the  courts 
have  put  upon  these  statutes,  let  us  turn  to  one  or  two  matters 
already  mentioned.  We  have  seen,4  that  the  distinction  between 
murder  and  manslaughter  rests  upon  the  following  words  of  the 
statute  of  23  Hen.  8,  c.  1,  §  3  ;  namely,  "  wilful  murder  [that  is, 
felonious  killing,  which  was  the  meaning  of  the  word  murder  at 
the  time  the  statute  was  enacted]  of  malice  prepensed ;  "  this  kind 
of  felonious  killing  being,  subsequently  to  the  statute  and  in  con- 
sequence of  it,  called  murder,  while  all  other  kinds  of  felonious 
killing  were  called  manslaughter.  Now,  the  words  used  in  the 
several  statutes  above  quoted,  to  distinguish  one  species  of  murder 
in  the  first  degree  from  murder  in  the  second  degree,  do  not  differ 
greatly  from  these.  Yet  plainly  the  old  interpretations  are  not  to 
be  applied  to  the  new  statutes ;  for,  if  they  were,  the  new  statutes 
would  be  utterly  defeated ;  and,  in  fact,  they  would  mean,  and 
they  would  accomplish,  nothing.  Here,  then,  we  have  a  modifi- 
cation of,  or  a  necessary  departure  from,  the  rule  6  that  words  and 
phrases  of  established  meaning  shall  receive  the  same  signification 
in  a  new  statute  which  they  bore  in  the  old. 


1  Finn  v.  The  State,  5  Ind.  400.  see  Commonwealth  v.  Gardner,  11  Gray, 

8  Act  of  March  7,  1835,  \  1,  2,  1  Swan  438. 

Stats.  269.    And  see  The  State  v.  Tomer,  *  Ante,  4  619-622. 

Wneht,  20.  *  Vol.  L  §  272. 

8  Mass.  Gen.  Stats,  c.  160,  $  1-6;  and  * 
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§  749.  These  statutes,  therefore,  are  to  be  construed  according 
to  modern  rules ;  their  parts  are  to  be  compared  with  one  an- 
other, and  with  the  entire  law ;  and  such  a  result  is  to  be  wrought 
out  as  shall,  drawing  a  line  through  the  field  of  murder,  leave 
something  on  each  side  of  the  line. 

§  750  [658].  The  reader's  attention  is  now  directed  to  some 
points  relating  to  the  statute  as  it  is  found  in  Pennsylvania,  and 
in  the  other  States  which  have  substantially  used  the  same  words. 
It  provides  for  two  classes  of  cases :  first,  those  in  which  the 
murder  is  committed  by  poison,  by  lying  in  wait,  or  by  attempting 
to  commit,  or  committing,  one  of  the  enumerated  other  offences ; 
wherein  there  is  no  need  for  the  prisoner  to  have  specifically 
intended  the  killing,  but  the  matter  stands,  evidently,  as  at  the 
common  law.  Homicides  of  this  kind  are  murders  in  the  first 
degree.1  Secondly,  all  the  remaining  common-law  murders  are 
divided  into  two  classes,  and  made  murder  in  the  first  or  second 
degree,  according  as  the  prisoner  specifically  intended  to  take 
the  life  of  the  deceased,  or  not.3  If  there  was  the  intent  to  take 
life,  such  intent  need  not  have  existed  for  any  period  or  moment 
of  time  before  its  execution ;  the  rule,  under  this  statute,  being 

i  Daley's  case,  Whart.  Horn.  466,  474,  227 ;  Dale  v.  The  Stat©,  10  Yerg.  551 ; 
charge  of  King,  J. ;  Commonwealth  v.  Pirtle  v.  The  State,  9  Humph.  663 ;  White- 
Jones,  1  Leigh,  598,  610;  Riley  v.  The  ford  v.  Commonwealth,  6  Rand.  721; 
State,  9  Humph.  646,  the  court,  in  this  Bivens  v.  The  State,  6  Eng.  455 ;  Mitchell 
last  case,  observing:  "In  cases  of  murder  v.  The  State,  5  Yerg.  340,  8  Ycrg.  514  ; 
by  ordinary  means,  the  circumstances  of  the  Hill  v.  Commonwealth,  2  Grat.  594  ;  Ha- 
transaction  must  show  that  it  was  done  wil-  gan  v.  The  State,  1 0  Ohio  State,  459  ; 
fully,  deliberately,  maliciously,  and  premed-  Loeffner  v.  The  State,  10  Ohio  State,  598 ; 
itatedly,  or  it  is  not  murder  in  the  first  de-  The  State  v.  Phillips,  24  Misso.  475  ;  The 
greejbnt,  if  murder  be  perpetrated  by  poison,  State  v.  Shoultz,  25  Misso.  128;  Warren 
or  lying  in  wait,  it  shall  be  murder  in  the  v.  Commonwealth,  I  Wright,  Pa.  45 ;( Kelly 
first  degree,  ....  if  it  be  proved,  that  the  v.  Commonwealth,  1  Grant,  484.  See  Res- 
killing  was  of  such  a  character,  that,  under  publica  v.  Bob,  4  Dall.  145;  Bennett  v. 
ordinary  circumstances,  it  would  have  been  Commonwealth,  8  Leigh,  745  ;  The  State 
murder  at  common  law,  and  the  fact  of  v.  Smith,  32  Maine,  369 ;  The  State  v. 
lying  in  wait  exist ;  that  fact  will  make  it  Hicks,  27  Misso.  588 ;  The  State  v.  John- 
a  case  of  murder  in  the  first  degree  under  son,  8  Iowa,  525.  In  a  late  Pennsylvania 
the  statute."  Green,  J.  Opinions  adverse  case,  Lowrie,  C.  J.,  observed  as  follows  : 
to  the  doctrine  stated  in  this  quotation  "  Our  statute  adopts  the  common-law  defl- 
have  been  expressed  in  Pennsylvania  and  nition  of  murder,  and  then  distinguishes  it 
Connecticut ;  but  the  cases  are  not  of  a  of  two  degrees,  defining  the  first  degree 
conclusive  nature.  The  State  v.  Dowd,  specially  by  certain  enumerated  cases,  and 
19  Conn.  388,  891  ;  Commonwealth  v.  generally  by  the  words  'another  kind  of 
Keeper  of  Prison,  2  Ashm.  227.  See  wilful,  deliberate,  and  premeditated  kill- 
further  on  the  point,  Souther  v.  Common-  ing.'  ....  Our  reported  jurisprudence  is 
wealth,  7  Grat.  673.                    .  very  uniform  in  holding,  that  the  true  cri- 

*  Swan  v.  The  State,  4  Humph.  136  ;  terion  of  the  first  degree  is  the  intent  to 
Dains  v.  The  State,  2  Humph.  439 ;  Clark  take  life.  ...  An  intent  distinctly  formed, 
v.  The  State,  8  Humph.  671 ;  Common-  even  'for  a  moment*  before  it  is  carried 
wealth  v.  Murray,  2  Ashm.  41 ;  Common-  into  act,  is  enough."  Keenan  v.  Common- 
wealth v.  Williams,  2  Ashm.  69 ;  Com-  wealth,  8  Wright,  Pa.  55, 56,  57. 
monwealth  v.  Keeper  of  Prison,  2  Ashm. 
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the  same  as  at  the  common  law.1  Iu  Tennessee,  the  doctrine  is 
established,  that,  if  one  meaning  to  kill  a  particular  person  acci- 
dentally executes  the  purpose  on  another,  his  offence  of  murder 
is  only  in  the  second  degree ; a  and  herein  the  court  expressly 
overrules  some  nisi  prius  opinions  to  the  contrary  in  Pennsyl- 
vania.8 If  one  designedly  kills  another  by  way  of  resistance  to 
a  lawful  arrest,  his  offence  is  murder  in  the  first  degree.4 

§  751.  It  is  always  easy  to  multiply  words,  especially  where  he 
who  uses  the  words  has  no  distinct  ideas  to  convey.  But  it  would 
not  help  the  reader  for  the  writer  to  add,  in  this  place,  much  to 
what  has  been  said  in  the  preceding  sections  relating  to  the 
distinction  between  murder  in  the  first  and  murder  in  the  second 
degree,  as  respects  the  law,  distinguished  from  the  procedure. 
And  the  procedure  is  for  other  volumes.  There  is,  connected 
with  a  part  of  the  definition  of  murder  in  the  first  degree,  an 
allusion  to  the  law  of  attempt.  Here  the  several  doctrines  of 
attempt,  as  unfolded  in  our  first  volume,  become  important  If, 
where  there  is  no  specific  intent  to  kill,  the  prosecutor  relies  on 
the  proposition  of  fact,  that  the  killing  came  through  the  unsuc- 
cessful u  attempt  "  to  perpetrate  some  one  of  the  particular  other 
crimes  enumerated  in  the  statute,  the  doctrine  of  the  law  requires 
a  design,  in  fact,  to  commit,  specifically,  the  particular  other 
crime.6 

VIII.    Statutory  Divisions  of  Manslaughter. 

§  752  [661].  The  statutes  of  some  of  the  States,  after  the  ex- 
ample of  Pennsylvania  concerning  murder,  have  made  different 
degrees  of  manslaughter.  In  New  York,  we  have  seen,6  there 
are  four  degrees.  But  the  books  do  not  contain  sufficient  adjudi- 
cations to  direct  us  into  a  profitable  discussion  of  this  subject.7 

1  Ante,  4  721,  743  ;  Shoemaker  v.  The  wealth  v.  Flavel,  Whart.  Horn.  365.  And 
State,  12  Ohio,  43 ;  Jordan  v.  The  State,  see  Commonwealth  v.  Green,  1  Ashm.289; 
10  Texas,  479 ;  Anthony  v.  The  State,  1  Commonwealth  v.  Keeper  of  Prison,  3 
Meigs,  265 ;  Swan  v.  The  State,  4  Humph.  Ashm.  227. 

136  ;  The  State  v.  Dunn,  18  Misso.  419 ;  *  Tom  v.  The  State,  8  Hnmph.  86. 
The  State  v.  Jennings,   18  Misso.  435;  *  Vol.  I.  $  660,  662,  666 ;  Kelly  ».  Corn- 
People  v.  Clark,  3  Sold.  385 ;  Donnelly  v.  monwealth,  1  Grant,  484. 
The  State,  2  Dutcher,  463,  601 ;  Atkinson  °  Ante,  \  740. 

v.   The  State,  20  Texas,   522.     Contra,  T  As  to  Alabama,  see  Oliver  r.  The 

Bivens  v.  The  State,  6  Eng.  455.    As  to  State,  17  Ala.  587.    Ab  to  Pennsylvania, 

the  Indiana  statute,  see  Finn  v.  The  State,  see  Commonwealth  v.  Gable,  7  S.  &  R- 

5  Ind.  400.  423.    In  Wisconsin,  to  reduce  the  offence 

2  Bratton  v.  The  State,  10  Humph,  to  manslaughter  in  the  fourth  degree,  nnder 
103.  R.  S.  c.  133,  {  20,  the  involuntary  killing 

8  Commonwealth  P.Dougherty,  7  Smith's  must  be  without  a  cruel  or  unusual* weapon. 
Laws,  695,  Whart.  Horn.  362 ;  Common-    and  without  any  cruel  or  unusual  means. 
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t 

IX.    The  Definition  and  General  Doctrine  of  Murder. 

§  753.  Murder  is  defined  by  Hawkins  to  be  "  the  wilful  killing 
of  any  subject  whatsoever,  through  malice  forethought, " 1  And 
this  definition  corresponds  substantially  with  the  language  in 
general  use  in  the  books.  Indeed  it  is  almost  an  exact  transcript 
of  Stat.  23  Hen.  8,  c.  1,  §  3,  which  has  been  already  explained  ; 2 
for,  though  Hawkins  uses  the  word  "  forethought "  instead  of 
"  prepensed,"  the  meaning  is  precisely  the  same. 

§  754.  But  construction  has  followed  construction ;  the  old 
statute  has  been  lost  sight  of;  and,  as  we  have  seen,8  the  old 
words  do  not  have  attached  to  them  now,  when  found  in  a 
statute,  the  same  signification  which  they  formerly  bore.  To  use, 
then,  in  the  definition  of  murder  at  the  present  day,  these  old 
words,  whose  very  signification  has  changed,  is  in  the  highest 
degree  absurd.  Consequently  we  shall  see  whether  a  new  and 
more  accurate  definition  cannot  be  eliminated  for  modern  use 
from  the  later  established  law.  The  following  is  the  definition 
which  was  given  by  the  author  in  the  first  two  editions  of  this 
work  :  Murder  is  any  act  committed  from  what  the  law  deems  a 
depraved  mind  bent  fully  on  evil,  the  result  of  which  act  is  the 
death  of  a  human  being  within  a  year  and  a  day  from  the  time  of 
its  commission.  And  though  this  definition  is  not  all  which 
might  be  desired,  it  conveys  a  much  better  idea  of  the  thing 
defined  than  do  any  of  the  old  definitions. 

§  755.  Another  attempt  at  definition  will  be  here  made,  as  fol- 
lows: Murder  is  any  act  which,  proceeding  from  an  intent  to 
commit  any  felony,  or  from  any  other  depraved  state  of  the  mind 

Keenan  v.  The  State,  8  Wis.  132.  In  as  the  party  wounded  or  hart,  &c.,  die  of 
Georgia,  the  expression  "  attempt  to  com-  the  wound  or  hurt,  &c.,  within  a  year  and 
mit  a  serious  personal  injury/'  in  the  a  day  after  the  same."  3  Inst.  47.  Lord 
definition  of  the  crime  of  voluntary  man-  Mansfield  defines :  "  Murder  is  where  a 
slaughter,  in  §  7,  of  div.  4  of  the  code,  man  of  sound  sense  unlawfully  killeth 
means  an  attempt  to  commit  an  injary  another  of  malice  aforethought,  either  ex- 
greater  than  a  provocation  by  mere  words,  press  or  implied."  He  adds  :  "  If  the 
and  leas  than  a  felony.  Buchanan  v.  The  malice  be  express,  the  facts  remain  with 
State,  24  Ga.  282.  the  jury.  If  the  malice  is  to  arise  from 
1  I  Hawk.  P.  C.  Curw.  Ed.  p.  92,  §  3.  implication,  it  is  a  matter  of  law,  the  entire 
Lord  Coke  defines:  "Murder  is  when  a  consideration  of  which  resides  with  the 
man  of  sound  memory  and  of  the  age  of  court ;  and,  in  the  present  case,  the  finding, 
discretion  unlawfully  killeth,  within  any  that  there  was  no  intent  to  kill,  does  not  in 
county  of  the  realm,  any  reasonable  crea-  any  degree  vary  the  question."  Rex  v. 
ture,  in  rerum  natura,  under  the  king's  Hazel,  1  Leach,  4th  cd.  368,  383. 
peace,  with  malice  forethought  either  ex-  s  Ante,  §  748,  749. 
pressed  by  the  party  or  implied  by  law,  so  *  Ante,  \  748. 
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of  such  kind  and  degree  as  are  described  by  the  technical  words 
wilful  malice  aforethought,  causes  the  death  of  a  human  being  to 
follow  within  a  year  and  a  day.  But  this  definition  fails,  as  well 
as  the  other,  to  draw,  with  any  exactness,  the  line  between  murder 
and  manslaughter.  Neither  is  it  believed  to  be  possible  for  any 
definition,  in  short  phrase,  to  show  this  line  with  any  such  accuracy 
as  to  render  the  definition  of  practical  help.  The  court,  when  a 
case  comes  up,  can  state  to  the  jury  the  distinction  as  applied 
to  the  particular  facts ;  but  an  enunciation  embracing  all  other 
and  future  facts  cannot  be  made,  for  the  line  of  demarkation  is 
itself  a  long  and  winding  one,  and  a  short  sentence  can  never  be 
made  to  convey  a  long  and  wavy,  and  at  places  zig-zag,  idea.1 

§  756.  It  is  plain,  therefore,  that  he  who  would  understand  the 
law  of  murder  cannot  rely  much  upon  any  definition  of  the  offence 
possible  to  be  laid  down  in  books.  And  unfortunately  the  lan- 
guage of  the  books,  used  in  respect  to  particular  cases  of  homicide, 
is  often  so  technical  and  even  so  meaningless  as  greatly  to  embar- 
rass the  student  of  this  department  of  our  criminal  law.  For  in- 
stance, such  words  as  "  malice,"  "  depraved  heart,"  "  mind  fully 
bent  on  evil,"  and  many  others  of  the  like  kind,  are,  by  courts  and 
text- writers,  often  —  most  often — found  in  discussions  upon  this 
topic,  without  its  even  appearing  to  have  occurred  to  those  who 
use  them,  that,  in  truth,  they  convey  no  such  exact  idea  as  is 
essential  in  legal  disquisition,  and  sometimes  no  idea  whatever.2 
To  use  language  of  this  sort  when  giving  directions  to  juries  who 
are  unread  in  the  law,  is  especially  unfortunate ;  yet,  if  a  judge 
does  not  employ  technical  words,  his  decision  is  practically  liable 
to  be  reversed ;  if  he  does,  it  will,  in  many  instances,  surely 
mislead  the  jury. 

X.   The  Definition  and  General  Doctrine  of  Manslaughter. 

§  757  [659].  The  distinction  between  murder  and  manslaugh- 
ter is  said  in  the  books  to  be,  that. the  one  is  of  malice  afore- 

1  The  New  York  commissioners  propose :  any  premeditated  design  to  effect  the  death 

"  Homicide   is    murder  in   the  following  of  any  particular  individual ;  3.  When  per- 

cases, — 1.  When  perpetrated  without  au-  petrated  without  any  design  to  effect  death, 

thority  of  law,  and  with  a  premeditated  de-  by  a  person  engaged  in  the  commission  of 

sign  to  effect  the  death  of  the  person  killed,  or  any  felony/'   This  definition  seems  to  hare 

of  any  other  human  being;  2.  When  per-  been  drawn  in  some  degree  from  the  Re- 

petrated  by  any  act  imminently  dangerous  vised  Statutes  of  the  State.    Draft  of  a 

to  others  and  evincing  a  depraved  mind,  Penal  Code,  1864,  p.  82. 

regardless  of  human  life,  although  without  *  And  see  Vol.  I.  $  420  et  seq. 
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thought,  called  sometimes  malice  prepense,  and  the  other  is  not.1 
The  words  of  Hawkins  are  the  following :  "  Homicide  against  the 
life  of  another,  amounting  to  felony,  is  either  with  or  without 
malice.  That  which  is  without  malice  is  called  manslaughter,  or 
sometimes  chance-medley ;  by  which  we  understand  such  killing 
as  happens  either  on  a  sudden  quarrel,  or  in  the  commission  of  an 
unlawful  act,  without  any  deliberate  intention  of  doing  any  mis- 
chief at  all." 3  But  this  sort  of  definition  is  unsatisfactory  ;  the 
difficulty  being,  as  just  explained,  that  the  words  malice  and  malice 
aforethought  convey,  in  themselves,  no  adequate  notion  of  the 
thing  which  in  law  is  signified  by  them.  Therefore  a  better  defi- 
nition of  manslaughter  is :  the  unlawful  act  which  results  in  the 
death  of  a  human  being  within  a  year  and  a  day  from  the  time  of 
its  commission.  In  this  definition  murder  is  also  included ;  and 
properly  so,  because  an  indictment  for  manslaughter  may  be  sus- 
tained while  the  proof  is  of  murder.8 

§  758.  And  here,  as  we  trace  the  line  between  the  unindictable 
and  the  indictable  homicide,  we  find  it  long  and  wavy,  and  in 
some  places  zig-zag  in  its  course,  the  same  as  we  have  described 
the  line  to  be  between  murder  and  manslaughter.4  We  cannot, 
therefore,  rest  here  in  definition,  if  we  would  learn  the  law ;  we 
must  trace  it  through  the  adjudications,  and  through  such  princi- 
ples as  adjudication  has  developed. 

XI.   Attempts  to  Commit  Murder  or  Manslaughter. 

§  759.  In  the  previous  volume,6  the  subject  of  criminal  attempt 
was  discussed  at  large.  We  shall  not,  therefore,  find  it  necessary 
to  enter,  under  this  title  Homicide,  more  than  under  the  other 
titles  of  our  present  volume,  into  a  full  consideration  of  the  at- 
tempt to  commit  the  offence  whereof  we  are  treating,  yet  there 

1  1  Hale  P.  C.  449.  killing  in  passion  that  the  law  mitigates 

2  1  Hawk.  P.  C.  Curw.  Ed.  p.  89,  $  1.  down  to  manslaughter;  it  must  be  passion 
In  Rex  v.  Taylor,  2  Lewin,  215,  Taunton,  justly  excited  by  legal  provocation.  The 
J.,  said:  "Manslaughter  ia  homicide,  not  jury  found  the  prisoner  guilty  of  man- 
under  the  influence  of  malice,  but  when  slaughter,  and  on  appeal  it  was  held,  that 
the  blood  is  heated  by  provocation,  and  the  terms  used  to  characterize  manslaughter 
before  it  has  time  to  cool."  In  a  South  were  suitable  and  proper.  The  State  v. 
Carolina  case,  on  the  trial  of  an  indictment  Smith,  10  Rich.  341. 

for  a  homicide  effected  by  a  deadly  weapon,  *  Vol.  I.  $  805.     As  to  manslaughter 

the  presiding  judge  denned  manslaughter  under  the  Ohio  statute,  see  Montgomery  v. 

to  be  "  homicide  committed  in  sudden  heat  The  State,  1 1  Ohio,  424. 

and  passion  and  on  sufficient  legal  provoca-  4  Ante,  §  755. 

tion ;"  and  again  he  said,  "  it  is  not  every  6  Vol.  I.  §  657  et  seq. 

[403] 


§  761  SPECIFIC  OFFENCES.  [BOOK  X. 

are  some  things  which  it  is  desirable  to  say  here  ;  also,  it  may  be 
profitable  to  refer  to  a  considerable  number  of  cases. 

§  760  [664].  There  are,  on  this  subject  of  attempts  to  commit 
murder  and  manslaughter,  various  statutes,  in  the  several  States 
and  in  England,  in  aid  of  the  common  law.  Thus  we  have  stat- 
utes against  feloniously  and  of  malice  aforethought  assaulting  a 
person  with  intent  to  commit  murder ; 1  against  administering 
poison;2  against  attempting  to  drown,  with  intent  to  murder;1 
and  various  other  like. provisions  of  statutory  law,  aiming  at  the 
preservation  of  human  life. 

§  761  [663].  To  constitute  an  attempt  to  commit  murder,  the 
mind  must  specifically  contemplate  the  taking  of  life ;  and,  where 
the  act  is  one  which,  being  successful,  is  murder,  while  in  fact 
there  is  no  intent  to  kill,  this  offence  of  attempt  to  commit  murder 
is  not  perpetrated.4  The  intent,  in  fact,  must  be  the  same  which 
is  laid  in  the  indictment.5  This  is  the  exact  statement  of  the  law; 
but,  as  a  question  of  evidence,  the  tendency  of  the  thing  done  may 
be  looked  into  to  determine  the  intent  from  which  it  proceeded.6 
Still  this  tendency  raises  a  presumption  merely  of  fact,  and  not  of 
law;  the  jury  must,  in  such  a  case,  find  that  the  specific  intent 
existed,  as  a  specific  fact,  in  the  mind  of  the  prisoner.7 

1  Davidson  v.  The  State,  9  Humph.  455 ;  v.  Nichols,  8  Cord.  496 ;  People  v.  Yin- 
Evans  v.  The  State,  1  Humph.  S94 ;  egar,  2  Parker,  24.  In  Mississippi,  under 
Humphries  v.  The  State,  5  Misso.  203;  a  statute  which  provides  a  punishment  for 
Wright  v.  The  State,  9  Yerg.  842.  "  every  person  who  shall  be  convicted  of 

2  Hex  v.  Harlev,  4  Car.  &  P.  369 ;  Hex  shooting  at  another  with  intent  to  kill,"  the 
t\  Powlea,  4  Car.  &  P.  571  ;  Reg.  v.  Clu-  proof  must  show  a  special  intent  to  kill  the 
deray,  1  Den.  C.  C.  515,  2  Car.  &  K.  907,  particular  person  named  in  the  indictment; 
Temp.  &  M.  219,  14  Jur.  71,  19  Law  J.  an  intent  to  kill  any  other  person,  or  a 
n.  b.  M.  C.  119;  Rex  v.  Cadman,  1  general  malicious  intent,  not  being  «f- 
Moody,  114;  Rex  v.  Lewis,  6  Car.  &  P.  ncient.  Morgan  v.  The  State,  13  Sm.  £ 
161  ;  Keg.  v.  Michael,  9  Car.  &  P.  356,  M.  242.  In  a  late  English  case,  the  pris- 
2  Moody,  120;  Reg.  t>.  Williams,  1  Den.  oner  was  indicted  under  Stat.  7  Will.  4 
C.  C.  39 ;  Lohman  v.  People,  1  Comst.  &  1  Vict  c.  85,  $  3,  for  shooting  at  and 
379 ;  Anthony  p.  The  State,  29  Ala.  27 ;  wounding  A,  with  intent  to  murder  him. 
People  v.  Carraichael,  5  Mich.  10 ;  People  The  proof  was,  that  be  supposed  the  per- 
v.  Adwards,  5  Mich.  22 ;  Commonwealth  son  he  shot  at  to  be  B,whom  he  intended 
v.  Anthony,  2  Met.  Ky.  399.  to  murder ;  and  this  proof  was  held,  on  a 

8  Sinclair's  case,  2  Lewin,  49.  case  reserved,  to  sustain  the  indictment. 

4  The  State  v.  Jefferson,  3  Harring.  Del.  Said  Parke,  B. :  "  The  prisoner  did  not  in- 

571 ;  Davidson  v.  The  State,  9  Humph,  tend  to  kill  the  particular  person,  bat  he 

455 ;  Ogletree  v.  The  State,  28  Ala.  693.  meant  to  murder  the  man  at  whom  he 

See  Dams  v.  The  State,  2  Humph.  439 ;  shot."    Reg.  v.  Smith,  Dears.  559. 

The  State  v.  Clarissa,  11  Ala.  57  ;  Sharp  •  Qgletree  v-  The  State»  28  Ala-  693' 

v.  The  State,  19  Ohio,  379;  Rex  v.  Coe,  8  The  State  v.  Johnson,  supra;  Reg.  v. 

6  Car.  &  P.  403 ;  Nancy  r.  The  State,  Jones,  9  Car.  &  P.  258.     See  Keg.  ».  Hen- 

6  Ala.  483 ;  People  v.  Shaw,   1   Parker,  shaw,  2  Cox  C.  C.  285,  20  Eng.  L.  &  Eq. 

327.    But  see  The   State  v.  Bullock,  13  593;  Vol.  I.  §  666. 

Ala.  413 ;  Moore  v.  The  State,   18  Ala.  ?  Morgan  v.  The  State,  33  Ala.  413. 

532 ;  Rex  v.  Howiett,  7  Car.  &  P.  274 ;  Here  the  court  held,  that  the  presenting  of 

Dave  v.  The  Suite,  22  Ala.  23 ;  The  State  a  pistol,  loaded  and  cocked,  within  carry- 
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§  762.  There  are  various  other  points,  depending  upon  the 
phraseology  of  particular  statutes  more  than  upon  general  prin- 
ciples of  the  law,  not  necessary  to  be  minutely  examined  here. 
Such,  for  example,  are  the  following :  In  Michigan,  on  an  indict- 
ment for  an  assault  with  intent  to  commit  murder,  it  is  imma- 
terial whether  the  murder  would  have  been,  if  committed,  in  the 
first  or  in  the  second  degree.1  But  from  the  consideration  that  a 
specific  intent  to  cause  the  death  is  required  to  constitute  this 
offence,2  it  would  seem  to  follow,  that,  in  most  of  the  States,  the 
doctrine  must  be  the  other  way  ;  provided,  that  all  murders  where 
the  intent  to  kill  exists  are  really  in  the  first  degree.  Ac- 
cordingly it  has  been  laid  down  in  Minnesota,  that,  to  constitute 
an  assault  with  intent  to  murder,  the  murder,  were  the  assault 
effected,  must  be  in  the  first  degree ;  because  only  in  the  case  of  a 
"  premeditated  design "  (the  words  used  to  describe  murder  in 
the  first  degree)  to  effect  death,  can  there  be  the  intent  to  take 
life.8  Yet  possibly  it  may  be  found  on  examinations  hereafter, 
that  there  may  be  a  murder  which  is  only  in  the  second  degree, 
where  the  specific  intent,  arising  on  a  sudden  impulse,  exists. 

§  763  [665].  An  attempt  to  murder,  contemplated  either  as  an 
offence  under  a  statute,  or  an  offence  at  the  common  law,  is  only 
a  misdemeanor;  unless  a  special  statutory  provision  makes  it 
felony.4 

XII.    Other  Concluding  Points. 

§  764  [666].  Murder  and  manslaughter  are  both  felony  at  the 
common  law.5    The  consequences  of  this  doctrine,  as  respects 

ing  distance,  with  the  finger  on  the  trigger,  And  see  Jeff  v.  The  State,  37  Missis,  321 ; 

in  an  angry  manner,  does  not  of  itself  raise  The  State  v.  Beaver,  5  Hairing.  Del.  508 ; 

a  legal  presumption  of  an  intent  to  marder,  Rumsey  v.  People,  19  N.  Y.  41 ;  Vol.  I. 

merely  an  assault  having  been  committed  $  666,  667.    But  see  People  v.  Vinegar, 

in  fact.     Said  Stone,  J. :  The  jury  "  could  2  Parker,  24. 

alone  judge  of  the  intent,  and  the  court        l  People  v.  Scott,  6  Mich.  287.    And 

erred  in   withdrawing  that  inquiry  from  see,  as  to  Indiana,  Frolich  v.  The  State, 

their  consideration."    And  he  further  ob-  11  Ind.  213.    See  also  Hopkinson  v.  Peo- 

served:  "  It  does  not  result  as  a  conclu-  pies,  18  111.  264. 

give  presumption  of  law,  from  the  facts        a  Ante,  §  761. 

supposed  in  the  charge,  that  the  accused        *  Bonfanti  v.  The  State,  2  Min.  123. 

had  the  intent  to  take  the  life  of  Scrimp-        *  The  State  v.  Boyden,   13  Ire.  505 

shire   [the  prosecutor].    The  surrounding  Commonwealth  v.  Barlow,  4  Mass.  439 

circumstances  should  nave  been  considered  The    State    v.  Danforth,    3   Conn.   112 

by  the  jury;  and,  unless  the  jury  were  con-  Southworth  v.  The  State,  5  Conn.  325; 

vinced  that  the  prisoner  entertained  the  Phillips  v.  Kelly,  29  Ala.  628 ;  O'Leary  v. 

particular  intent  to  take  the  life  of  his  ad-  People,  4  Parker,  187. 

versary,  then  the  prisoner  could  not  be  con-        *  Foster,  802  ;  The  State  v.  Ben,  1  Har. 

Ticted  of  (he  higher  crime."    p.  415,  416.  &  J.  99  ;  The  State  v.  Henderson,  2  Dev. 
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principals,  and  accessories  before  and  after  the  fact,  are  such  as 
were  explained  in  the  previous  volume.1 

§  765  [667].  In  the  previous  volume,  likewise,  was  considered 
the  question  of  the  effect  of  a  conviction  or  jeopardy  for  one  in- 
stance of  offending,  on  a  subsequent  indictment  for  the  same  or 
another  instance ; a  also,  the  question  of  the  punishment.3  More- 
over, there  was  a  sufficient  discussion  of  the  authority  to  convict 
for  a  different  offence  in  degree  from  the  one  charged  or  the  one 
proved.4 

&  Bat.  543.    In  Pennsylvania,  under  Stat.  128,  pi.   60;    Nathill   v.  The   State,  11 

April  22,  1794,  §  8,  voluntary  manslangh-  Humph.  247  ;  Mohun's  case,  12  Howell 

ter  is  only  misdemeanor.  St.  Tr.  949,  1022 ;   Cornwall's  case,  7 

1  Vol.  I.  §  576  ct  seq.    And  see,  as  con-  Howell  St.  Tr.  143,  157. 
cerns  murder  and  manslaughter  particu-        *  Vol.  I.  §  824  et  sea.    And  see,  at  to 

larly,   Vol.  I.  {  434,  437,  440,  600,  610,  questions  of  homicide,  Vol.  I.  $  890;  Reg. 

618,  620,  632,  637  ;  The  State  v.  McCarn,  v.  Gould,  9  Car.  &  P.  364 ;  The  State  r. 

11  Humph.  494;  Reg.  v.  Good,  1  Car.  &  Cooper,  1  Green,  N.J.  361;  Lohman  v. 

K.  185 ;  United   States  v.  Ross,  1   Gallis  People,  1   Comst.  379 ;   Rex  v.  Clark,  1 

624 ;  The  State  v.  Simmons,  1  Brev.  6 ;  Brod.  &  B.  473. 

Reg.  v.  Cuddy,  1  Car.  &  K.  210  ;  Reg.        *  Vol.  I.  §  710  et  sea.    And  see,  as  to 

v.  Young,  8  Car.  &   P.  644;     Reg.   v.  questions  of  homicide,  Nuthill  v.  The  State, 

Whithorne,  3  Car.  &  P.  394 ;  Reg.  v.  Ed  1 1  Humph.  247  ;  The  State  v.  Henderson, 

meads,  3  Car.  &  P.  390 ;  Rex  v.  Hodgson,  2  Dev.  &  Bat.  543  ;  White  v.  Common- 

1  Leach,  4th  ed.  6 ;   Rex  v.  Hubson,  1  wealth,  1  S.  &  R  189. 
East  P.  C.  258,  being  a.  0. ;  Rex  v.  Mastin,        *  Vol.  I.  §  804  et  seq.    And  see,  as  to 

6  Car.  &  P.  396 ;  The  State  v.  Hildreth,  questions  of  homicide,  Vol.  I.  {  805, 807, 

9  Ire.  440  ;  Reg.  v.  Howell,  9  Car.  &  P.  808,  818,  820,  823 ;  I  East  P.  C.  371 ;  The 

437;    Goose's  case,  Sir  F.  Moore,  461;  State  v.  Coleman,  5  Port.  32;  Kirby  r. 

Rex  v.  Murphv,  6  Car.  &  P.  103  ;  Vaux's  The  State,  7  Yerg.  259 ;  Johnson  r.  'The 

case,  4  Co.  44  ;  Reg.  v.  Alison,  8  Car.  &P.  State,  17  Ala.  618 ;  McGee  v.  The  State, 

418  ;  Reg.  v.  Tyler,  8  Car.  &  P.  616  ;  The  8  Misso.  495 ;  The  State  p.  Arden,  1  Bar, 

State  v.  Coleman,  5  Port.  32 ;    Reg.   v.  487 ;  People  v.  Doe,  1   Mich.  451 ;  Rej- 

Williams,  1  Den.  C  C.  39;  Reg.  v.  Wal-  nolds  v.  The  State,  1   Kelly,  222;  Com- 

lis,  1  Salk.  334,  335 ;  Mansell's  case,  2  Dy.  monwealth  p.  Gable,  7  S.  &  R.  423. 


HOUSE-BREAKING.    See  tit.  Burglary  and  other  Breakings. 

HOUSE,  DISORDERLY.    See  Vol.  I.  §  1046  et  seq. 

HOUSE  OF  ILL-FAME.    See  Vol.  I.  f  1037  et  seq. 

IDLENESS.     See  Vol.  I.  *  958,  959. 

ILLEGAL  MEETING.    See  tit.  Unlawful  Assembly. 

ILLEGAL  VOTING.    See  tit.  Election  Frauds  and  Obstructions. 

ILL-FAME  HOUSE.    See  Vol.  I.  §  1037  et  seq. 

IMPRISONMENT,  FALSE.    See  tit.  Kidnapping  and  False  Imprisonment.  . 

INCEST.    See  tit.  Adultery  and  the  Like. 

INDECENT  EXPOSURE.    See  Vol.  I.  *  1060  et  seq. 

INNKEEPERS.    See  Vol.  I.  $  973,  1050,  1052. 

INNS  AND  LICENSED  HOUSES.    See  tit.  8alb  op  Intoxicating  Liquor. 
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CHAPTER    XXXV. 

KIDNAPPING  AND  FALSE  IMPRISONMENT.* 

§  766.  The  two  terms  Kidnapping  and  False  Imprisonment, 
which  are  found  united  in  the  title  of  this  chapter,  are,  in  truth, 
not  only  analogous  in  meaning,  but  they  are  sometimes  employed 
almost  interchangeably  one  with  the  other.  At  the  same  time  it  is 
believed,  that  the  better  common-law  use  makes  such  a  difference 
as  to  render  it  desirable  to  treat,  in  this  chapter,  of  the  two 
offences  of  kidnapping  and  of  false  imprisonment  separately. 
Yet  it  should  be  recollected,  that  the  difference  of  usage  refers 
merely  to  the  name  by  which  the  acts  of  wrong  are  to  be  called, 
not  to  the  indictable  quality  of  the  acts  themselves.  In  the  broad- 
est sense,  either  the  word  kidnapping,  or  the  term  false  imprison 
ment,  does,  of  itself  alone,  include  various  acts  of  wrong  which 
are  treated  of  in  the  present  volume  under  other  titles.2 

I.   False  Imprisonment. 

§  767  [668].  The  offence  of  false  imprisonment  therefore,  using 
the  words  in  what  is  believed  to  be  their  better  legal  meaning,  is 

1  For  matter  under  this  title,  see  Vol.  I.  Rev.  Stat.  664,  $  30,  and  is  somewhat 
4  236,  385,  627,  992.  Also  ante,  §  49.  broader  than  the  term  '  kidnapping/  in  the 
And  see  this  volume,  tit.  Slave-Stealing ;  caption  of  the  chapter,  would  imply.  That 
Slave-Trade,  term  is,  by  earlier  writers,  used  to  denote 

2  The  New  York  commissioners,  under  the  abduction  of  children  only ;  and  this 
the  title  Kidnapping,  propose  the  follow-  seems  its  etymological  meaning.  See  Phil- 
ing:  "Every  person  who,  without  lawful  ip's  World  of  Words;  Webst.  Diet.; 
authority,  forcibly  seizes  and  confines  an-  Johns.  Diet.  Many  accurate  authorities 
other,  or  inveigles  or  kidnaps  another,  employ  it  without  respect  to  the  age  of  the 
with  intent,  either :  1.  To  cause  such  other  subject ;  but  confine  it  to  an  abduction  corn- 
person  to  be  secretly  confined  or  imprisoned  mitted  with  intent  to  export  the  person 
in  this  State  against  his  will ;  or,  2.  To  injured  out  from  his  own  home,  State,  or 
cause  such  other  person  to  be  sent  out  of  country,  to  another.  See  Bell's  Diet.  Law 
this  State  against  his  will ;  or,  3.  To  cause  of  Scot. ;  Bouvier's  Law  Diet. ;  Jacob's 
such  person  to  be  sold  as  a  slave,  or  in  anv  Law  Diet.  Thus  the  Revised  Statutes  of 
way  held  to  service  against  his  will,  —  is  Illinois,  vol.  I.  p.  836,  §  54  &  55,  make 
punishable  by  imprisonment  in  a  State  false  imprisonment  to  consist  in  a  confine- 
prisoD  not  exceeding  ten  years."  And  ment  or  detention  without  legal  authority, 
they  observe :  "  The  above  section  em-  and  confine  kidnapping  to  the  offbnee  of 
braces  substantially  the   provisions  of  2  abducting  and  sending  to  another  country. 
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a  species  of  aggravated  l  assault.  Perhaps  it  may  not  technically 
include,  in  every  possible  case,  an  assault,  and  pretty  clearly  it 
does  not  always,  a  battery ;  though  generally  it  is  understood  to 
include  at  least  an  assault.2 

§  768  [669].  A  false  imprisonment  is  any  unlawful  restraint  of 
a  man's  liberty,  whether  in  a  place  made  use  of  for  purposes  of 
imprisonment  generally;  or  in  one  used  only  on  the  particular 
occasion ;  or,  by  words  and  an  array  of  force,  without  bolts  or 
bars,  in  any  locality  whatever.'  In  an  English  civil  case,  the 
court  held,  Lord  Denman,  G.  J.,  dissenting,  that  to  obstruct  a 
person  from  going  in  a  particular  direction,  while  he  is  left  free  to 
go  in  any  other  direction,  is  not  a  false  imprisonment.  Said  Pat- 
terson, J.,  "  I  have  no  doubt,  that,  in  general,  if  one  man  compels 
another  to  stay  in  any  given  place,  against  his  will,  he  imprisons 
that  other  just  as  much  as  if  he  locked  him  up  in  a  room ;  and  I 
agree  that  it  is  not  necessary,  in  order  to  constitute  an  imprison- 
ment, that  a  man's  person  should  be  touched.  I  agree  also,  that 
the  compelling  a  man  to  go  in  a  given  direction  against  his  will 
may  amount  to  an  imprisonment.  But  I  cannot  bring  my  mind 
to  the  conclusion,  that,  if  one  man  merely  obstructs  the  passage 
of  another  in  a  particular  direction,  whether  by  threat  of  personal 
violence  or  otherwise,  leaving  him  at  liberty  to  stay  .where  he  is  or 
.  go  in  any  other  direction  if  he  pleases,  he  can  be  said  thereby  to 
imprison  him."  '  The  ground  on  which  Lord  Denman  dissented 
is,  that  an  imprisonment "  means  any  restraint  of  the  person  by 
force ; "  that  the  restraint  in  this  case  Was,  therefore,  within  the 
definition.4 

The  existing  provisions  of  our  own  Re-  43 ;   Bird  v.  Jones,   7  Q.  B.   742 ;  The 

vised  Statutes  draw  no  such  distinction.  State  v.  Rollins,  8  N.  H.  550 ;  ante,  $  49. 

.   .   Particular  offences  analogous  to  *  Bird  v.  Jones,  7  Q.  B.  742.    See  also 

kidnapping  —  for  example,    abduction  of  on  this  general  question,   The   State  r. 

females,  and  child-stealing  —  are  the  subject  Guest,  6  Ala.  778.    In  a  South  Carolina 

of  some  special  provisions  in  other  chap-  case  it  was  laid  down,  that  trespass  to  the 

ters  of  this  code.'    Draft  of  a  Penal  Code,  person  is  indictable,  but  trespass  to  goods 

a.  d.  1864,  p.  98.  and  chattels  is  not.    Hence,  to  stop  one's 

1  See  ante,  §  61.  carriage  forcibly,  without  intending  to  do 

8  Ante,  §  49 ;  Pike  v.  Hanson,  9  N.  H.  him  bodily  harm,  is  not  an  indictable  as- 

491 ;  Smith  v.  The  State,  7  Humph.  48  ;  sault.    In  such  a  case,  the  jury  should  be 

Emmett  v.  Lyne,  1  New  Rep.  255 ;   Click  instructed  to  find  the  defendant  guilty  or 

v.  The    State,  3   Texas,  282 ;    1   Russ.  not,  according  as  they  should  decide  that 

Crimes,    Grea.    Ed.    754 ;    The  State  v.  he  meant  to  do  an  injury  to  the  person  of 

Edge,  I  Strob.  91,  as  to  which,  see  post,  the  prosecutor,  or  not.    And  Evans,  J., 

4  768,  note.  observed  :  "  In  this  case,  the  declared  ob- 

8  Piko  v.  Hanson,  9  N.  H.  491 ;  Smith  ject  of  the  defendant  Edge  was  to  recover 

v.  The  State,  7  Humph.  43 ;  Rex  v.  Webb,  his  negro,  which  the  prosecutor  was  unlaw- 

1  W.  Bl.  19  ;  Floyd  v.  The  State,  7  Eng.  fully  carrying  away.    This  he  might  lav- 
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§  769  [670] .  False  imprisonment  is  misdemeanor,  not  felony.1 
The  consequences  of  this  doctrine  appear  in  our  previous  volume.2 


II.   Kidnapping. 

§  770  [671] .  Kidnapping  is  an  aggravated  species  of  false  im- 
prisonment ;  the  latter  offence  being  always  included  in  the  for- 
mer.8 There  is  some  uncertainty  as  to  its  exact  limitation;4 
Blackstone  and  some  other  English  writers  define  it  to  be,  "  the 
forcible  abduction  or  stealing  away  of  a  man,  woman,  or  child, 
from  their  own  country  and  sending  them  into  another." 6  But 
the  New  Hampshire  court  has  laid  down  the  doctrine,  more  rea- 
sonable in  principle  and  not  apparently  adverse  to  any  adjudica- 
tions, that  transportation  to  a  fqpeign  country  is  not  necessarily  an 
ingredient  in  this  offence.6  And  where  a  person,  having  taken 
into  his  custody  from  the  overseers  of  the  poor,  a  mulatto  boy  six 
years  eld,  sold  the  boy  to  an  inhabitant  of  another  State,  who  was 
to  carry  him  home  and  hold  him  in  servitude  there  till  he  should 
arrive  at  the  age  of  twenty-one  years ;  and,  in  pursuance  of  the 
sale,  had  actually  removed  him  to  another  town  within  the  State ; 
this  offence  of  kidnapping  was  deemed  to  be  complete.7 

§  771.  The  consent  of  a  child-  of  very  immature  years  does  not 
make  the  unlawful  removal  of  such  child,  with  the  intent  required 
by  the  law,  any  the  less  kidnapping.  At  what  age  the  child  be- 
comes capable  of  consenting,  or  whether  the  matter  depends  upon 

folly  do,  if  he  could  effect  it  without  a  sonal  liberty  is  an  imprisonment,  whether 

breach  of  the  peace  or  the  violation  of  the  accompanied  by  corporeal  touch  or  not  — 

criminal  laws  of  the  country.    If  this  was  whether  in  a  house,  in  a  shop,  or  in  the 

his  object,  and  so  declared  at  the  time,  and  street.    But  force  of  some  sort  must  be 

there  was  no  offer  or  attempt  to  commit  used,  and  it  must  be  a  detention  against 

any  violence  on  the  person  of  the  prosecu-  the  will,  and  it  is  indispensable  that  these 

tor,  I  cannot  regard  the  act  as  anything  two  circumstances  should  unite."    Moses 

more  than  a  trespass;  or,  at  most,  the  mo-  v.  Dubois,  Dudley,  S.  C.  209,  211. 

mentary  restraint  on  the  liberty  of  the  pros-  l  4  Bl.  Com.  218. 

ecutor  would  be  only  a  false  imprisonment,  *  Vol.  I.  J  726,  and  the  chapter,  gener- 

which  it  is  now  settled  may  be  committed  ally,  beginning  with  f  576.    As  to  Texas, 

without  an  assault;    though  the  opinion  see  Kedfleld  v. The  State,  24  Texas,  133. 

seems  once  to  have  been  entertained,  that  a  *  Vol.  I.  i  992 ;    Click  v.  The  State,  3 

false  imprisonment  included  an  assault."  Texas,  282. 

The  State  v.  Edge,  1  Strob.  91,  93.    In  *  See  ante,  $  766  and  note.   . 

another  South  Carolina  case  it  was  laid  *  4  Bl.  Com.  219.    And  see  1  Buss, 

down,  that  to  constitute  false  imprison-  Crimes,    Grea.  Ed.    716;    The  State  v, 

ment  there  must  be  an  unlawful  restraint  Whaley,  2  Harring.  Del.  538 ;  Click  v. 

of  the  personal  liberty,  but  there  is  no  need  The  State,  3  Texas,  282. 

the  restraint  should  be  effected  by  actual  6  The  State  v.  Rollins,  8  N.  H.    550. 

assault  or  manual  touch.    And  Ifiarle,  J.,  And  see  1  East  P.  C.  429. 

"Every  unlawful  restraint  of  per-  7  The  State  v.  Rollins,  supra. 
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age  alone,  or  upon  a  combination  of  years  and  actual  capacity 
shown,  we  may  not  find  it  easy  exactly  to  say.  Children  of  four,1 
five,2  six,8  and  nine*  years  respectively  have  been  held  too  young 
to  render  their  consent  available  in  the  defence.6 

§  772.  The  Illinois  statute  defines  kidnapping  to  be,  as  stated 
by  the  court,  "  the  forcible  abduction  or  stealing  away  of  a  man, 
woman,  or  child  from  his  or  her  country,  and  sending  or  taking 
him  or  her  into  another."  And  the  court  has  held,  that,  to  con- 
stitute kidnapping  under  this  statute,  there  need  be  no  applica- 
tion of  actual  physical  force  to  the  person  kidnapped ;  but  exciting 
the  fears  by  threats  and  the  like,  combined  with  fraud  amounting 
substantially  to  a  coercion  of  the  will,  is  sufficient.  And  Walker, 
J.,  observed:  "While  the  letter  of  the  statute  requires  the 
employment  of  force  to  complete  the  crime,  it  will  undoubtedly 
be  admitted  by  all  that  physical  ftrce  and  violence  are  not  neces- 
sary to  its  completion.  Such  a  literal  construction  would  render 
this  statutory  provision  entirely  useless.  The  crime  is  more  fre- 
quently committed  by  threats  and  menaces  than  by  the  employ- 
ment of  actual  physical  force  and  violence."  6  And  in  New  York 
it  has  been  held,  under  the  statute,  that  procuring  the  intoxication 
of  a  sailor,  with  the  design  of  getting  him  on  shipboard  without 
his  consent,  and  then  taking  him  on  board  in  this  condition,  is 
kidnapping.7 

§  773.  Where,  on  a  decree  for  divorce,  the  custody  of  a  child 
is  assigned  to  one  of  the  parents,  the  other  parent  who  seizes  and 
carries  off  the  child,  though  actually  consenting,  if  too  young  in 
law  to  consent,  commits  the  offence  of  kidnapping.8  And  it  is  the 
same  offence  in  a  third  person  who,  by  request  of  the  parent  not 

1  The  State  v.  Farrar,  41  N.  H.  53.  mind  at  the  time,  the  object  of  the  defend- 

2  Commonwealth  v.  Robinson,  Thacher    ants  in  removing  her  from  the  State,  and 
Crim.  Cas.  488.  all  the  circumstances  surrounding  the  case 

1  The  State  v.  Rollins,  8  N.  H.  550.  as  detailed  in  the  evidence. 

*  Commonwealth  v.  Nickerson,  5  Allen,  T  Uadden  v.  People,  25  N.  T.  373.    In 

518,  527.  Massachusetts,  an  action  to  recover  dam* 

6  And  see,  as  illustrating  this  matter,  ages  for  an  abduction  and  false  imprison- 

Vol.  I.  $  569 ;  ante,  §  57  ;  post,  tit.  Rape,  ment  was  held  not  to  be  maintainable  on 

The  New  York  commissioners  propose  to  proof,  that  the  defendant,  bj  misrepresenta- 

flx  the  age  below  which  the  consent  shall  tions,  threats  of  a  criminal  prosecution,  and 

not  avail  the  defendant,  at  twelve  years,  payment  of  money  for  expenses,  bat  with- 

Draft  of  a  Penal  Code,  p.  94.  out  either  employing  or  threatening  actual 

"  Moody  v.  People,  20  III  315,  818.    It  force,  induced  the  plaintiff  to  go  to  another 

was  moreover  laid  down  in  this  case,  that,  place,  and  remain  in  concealment  for  ft 

in  determining  the  guilt  or  innocence  of  time.    Payson  v.  Macomber,  3  Allen,  69. 

the  accused,  the  jury  should  take  into  con-  And  see  ante,  $  57. 

sideration  the  condition  of  the  person  kid-  *  The  State  v.  Farrar,  41  N.  H.  53. 
napped,  her  age,  education,  and  state  of 
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in  custody,  seizes  and  carries  away  the  child,  though  such  child  is 
not  in  the  actual  possession  of  the  parent  in  custody,  but  is  at 
a  school  to  which  the  latter  has  sent  the  child  for  education.1 

§  774  [672].  Besides  the  statutes  already  mentioned  against 
kidnapping,  there  are  some  others ;  but,  as  they  do  not  require 
any  general  elucidation,  a  simple  reference  to  the  adjudications 
under  them  is  sufficient.2 

§  775  [673].  The  degree  of  the  crime.  — The  locality.  The 
common-law  offence  of  kidnapping  is  misdemeanor.8  In  Dela- 
ware, an  indictment  for  aiding  to  kidnap  and  carry  away  a  negro 
man  from  the  State  was  held  properly  laid  in  Kent  county ;  the 
proof  being,  that  the  negro  was  seized  in  Kent,  and  carried 
through  Sussex  into  Maryland.  "  This,"  said  the  court,  "  is  not 
like  any  cases  cited,  where  the  offence  had  its  inception  in  one 
county  and  its  consummation  in  another.  The  consummation 
....  was  not  in  Sussex  county,  but  in  the  State  of  Maryland. 
The  aiding  and  assisting,  for  which  the  prisoner  was  indicted, 
occurred  entirely  in  Kent."  4 

1  Commonwealth  v.  Nickeraon,  5  Allen,  741.      And    see   post,   tit.    Slave -Steal- 

518.  ing. 

3  Commonwealth  v.  Blodgett,  12  Met.  ■  1   East  P.  C.  430 ;    Rex  v.  Baiiy, 

56;   People  v.  Merrill,   2    Porker,    590;  Comb.  10. 

Davenport  v.   Commonwealth,  1   Leigh,  *  The  State  v.  Whaley,  2  Harring.  Del. 

588 ;  Thomas  v.  Commonwealth,  2  Leigh,  538,  opinion  by  Clayton,  C.  J. 

[411] 


§777 


SPECIFIC   OFFENCES. 


[BOOK  I. 


Sbct.  776-778. 
779-799. 


800-808. 
804-807. 
808-861. 


863-878. 
674-880. 


CHAPTER     XXXVI. 


LARCENY.* 

Introduction. 

The  Property  whereof  Larceny  may  be  Committed  — 
779-794.    At  the  Common  Law:  as  to  — 
779-782.    Real  Estate. 

788-794.    Personal  Estate,  and  as  to  value;  namely— 

788.    The  General  Doctrine,  &c. 
784,786.    Choees  in  Action,  &c. 
786-791.    Wild  Animals. 
792. 
798. 
794. 
796-799.    Under  Statutes. 
The  Ownership  of  the  Property. 
The  Asportation  of  the  Property. 
The  Trespass ;  viewed  as  to  — 

808-811.    The  General  Doctrine,  &o. 
812-816.    The  Kind  of  Force  requisite. 
817-827.    Consent  to  the  Taking. 
828-842.    The  Possession  of  the  Goods,  &e. 
848-861.    Applications  of  Doctrines  ;  as  to  — 
848-846.    Carriers  and  Drovers. 
847, 848.    Hirers  of  Goods. 

849.    Furniture  let  to  Lodgers. 
860, 861.    Work  on  Goods. 

862.    Animals  to  keep  and  feed. 
868.    Warehouse-men. 
864.    Commission  Merchants,  &a 
866, 866.    Wives,  &c 
867-861.    Lost  Goods. 


Dead  Bodies. 

Slaves. 

Things  got  by  Wrong. 


The  Intent 
Concluding  Points. 


§  776  [674] .  In  the  present  chapter  will  be  considered  the  sub- 
ject of  simple  larceny.  The  offence  of  simple  larceny,  we  hare 
seen,3  is  divided  into  grand  larceny  and  petit  larceny.  In  the 
next  chapter,  we  shall  contemplate  those  aggravated,  or  compound, 
larcenies  *  which  are  not  treated  of  under  separate  titles  in  this 
volume. 

§  777  [675].  Larceny  —  by  which  is  meant  simple  larceny— 
has  been  already,  in  these  volumes,  defined  to  be,  the  taking  and 
removing,  by  trespass,  of  personal  property  which  the  trespasser 


*  For  matter  relating  to  this  title,  see  Vol.  1003, 1013-1017, 1019.    See  this  volume, 

I.  *  105-110,  252,  263,  357,  358,  366,  378,  tit.  Larceny,  Compound ;  Receiving  Stolen 

396,  427,  444,  490,  512, 527,  532,  568-571,  Goods ;  Robbery ;  Slave-Stealing. 

602,  618,  621,  622,  675,  678,  689,  715,  721,  *  Vol.  I.  *  621,  622. 

725,   744,   804,  807-811,   820,   892,  950,  »  VoL  I,  *  1003. 
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knows  to  belong  either  generally  or  specially  to  another,  with  the 
intent  of  depriving  him  of  his  general  or  special  ownership 
therein  ;  and,  perhaps  should  be  added,  for  the  sake  of  some  ad- 
vantage to  the  trespasser, —  a  point,  however,  on  which  the  de- 
cisions are  not  harmonious.1    Following  this  definition,  we  divide 

1  1.  Vol.  L  1 1003.    Some  of  the  defi-  Rep.  Eng.  dim.  Law  Com.  of  1845,  a.  d. 

nitions  of  larceny  are  the  following:  1847,  p.  7. 

2.  Lord  Coke.  "  Larceny,  by  the  com-  1 1 .  Proposed  by  the  Massachusetts  Crimi- 
mon  law,  is  the  felonious  and  fraudulent  nal  Law  Commissioners,  a.  d.  1844.  Ma- 
taking  and  carrying  away,  by  any  man  or  joritu  Report.  "  The  fraudulently  taking 
woman,  of  the  mere  personal  goods  of  an-  anything  of  marketable,  salable,  assigna- 
other."    S  Inst.  107.  ble,  or  available  value,  belonging  to  or 

3.  Hawkins.  "  A  felonious  and  fraudu-  being  the  property  of  another,  with  the 
lent  taking  and  carrying  away,  by  any  per-  intent,  on  the  part  of  the  person  so  taking 
son,  of  the  mere  personal  goods  of  another."  the  same,  fraudulently  ana  without  right 
1  Hawk.  P.  C.  Curw.  Ed.  p.  142.  to  appropriate  the  same  to,  or  dispose  of, 

4.  Biackstone.  "  The  felonious  taking  conceal,  or  destroy  the  same  for  his  own 
and  carrying  away  of  the  personal  goods  use  and  benefit,  or  the  use  and  benefit  of 
of  another/'    4  Bl.  Com.  229.  any  other  person  than    the  owner  of,  or 

5.  East.  "  The  wrongful  or  fraudulent  person  interested  in,  the  same,  or  entitled 
taking  and  carrying  away,  by  any  person,  of  to  the  possession  thereof,  and  to  deprive, 
the  mere  personal  goods  of  another,  from  defraud,  or  despoil  the  owner  thereof,  or 
any  place,  with  a  felonious  intent  to  con-  person  interested  therein,  or  entitled  to 
vert  them  to  his  (the  taker's)  own  use,  and  possession  thereof,  of  the  same,  or  of  the 
make  them  his  own  property,  without  the  value  thereof,  or  of  his  property  or  interest 
consent  of  the  owner.     2  East  P.  C.  553.  therein,  or  of  the  benefit  he  might  derive 

6.  Grose,  J.  "  The  felonious  taking  the  therefrom,  against  the  will  of  such  owner 
property  of  another  without  his  consent  or  person  interested,  and  without,  at  the 
and  against  his  will,  with  intent  to  convert  time  of  taking,  having  an  intention  then 
it  to  the  use  of  the  taker."  Rex  v.  Ham-  or  thereafter  bona  fide  to  make  compensa- 
mon,  2  Leach,  4th  ed.  1083, 1089.  tion  or  indemnity  therefor,  or  a  restoration 

7.  Eyre,  B.  "  The  wrongful  taking  of  thereof,  to  such  owner  thereof,  or  person 
goods,  with  intent  to  spoil  the  owner  of  interested  therein,  or  entitled  to  possession 
them,  causa  lucri."    2  East  P.  C.  553.  thereof."    Tit.   Larceny,  p.  2.     Minority 

8.  Parke,  B.  In  substance, —  the  wrong-  Report.  "  Whoever  by  a  trespass,  with  an 
ful  or  fraudulent  taking  and  carrying  away  intent  to  steal,  takes  and  carries  away  the 
by  any  person  of  the  mere  personal  chat-  property  of  another,  of  some  value,  against 
tela  of  another,  from  any  place,  with  the  bis  will ;  or  his  own  property,  of  some 
intent  without  excuse  or  color  of  right  to  value,  in  either  the  custody,  use,  or  posses- 
deprive  the  owner,  not  temporarily,  but  sion  of  another,  against  his  will,  to  make 
permanently,  of  his  property,  and  convert  him  chargeable  for  the  same,  or  to  deprive 
it  to  the  taker's  use,  and  make  it  his,  with-  any  person  of  some  interest  therein,  or 
oat  consent  of  the  owner.  Beg.  v.  Hollo-  claim  thereupon ;  is  guilty  of  larceny." 
way,  1  Den.  C.  C.  370,  2  Car.  &  K.  942.  Report  of  one  of  the  Commissioners,  p.  2. 

9.  Proposed  by  the  English  Criminal  Law  12.  Proposed  by  the  New  York  Commis- 
Cbmmissioners,  a.  d.  1844.  "A  taking  timers.  **  Larceny  is  the  taking  of  personal 
and  removing  of  some  thing,  being  the  property,  accompanied  by  fraud  or  stealth, 
property  of  some  other  person  and  of  some  and  with  intent  to  deprive  another  thereof." 
value,  without  such  consent  as  is  herein-  Draft  of  a  Penal  Code,  a.  d.  1864,  p.  210. 
after  mentioned,  with  intent  to  despoil  the  13.  It  is  not  my  purpose  to  enter  into  an 
owner,  and  fraudulently  appropriate  the  extended  defence  of  my  own  definition, 
thing  taken  and  removed."  Act  of  Crimes  which  diners  from  all  the  rest;  but  a  few 
and  Punishments,  a.  d.  1844,  p.  168.  suggestions  on  the  general  matter  will  be 

10.  Proposed  by  the  English  Commission-  useful.  A  definition  which  requires  itself 
en,  a.  d.  1847.  "  Theft  is  the  wrongfully  to  be  defined  is  but  in  a  slight  degree  help- 
obtaining  possession  of  any  movable  thing  ful,  whether  it  is  in  the  department  of  the 
which  is  the  property  of  some  other  person  law,  or  in  any  other  science  or  art. '  Now, 
and  of  some  value,  with  the  fraudulent  the  larger  part  of  the  definitions  above 
intent  entirely  to  deprive  him  of  such  thing,  a  noted  From  other  sources  require  to  be  de- 
and  have  or  deal  with  it  as  the  property  nned  before  they  can  be  understood,  and 
of  some  person  other  than  the  owner.     3d  this  is  the  fatal  objection  against  this  class 
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the  subject  thus  :  I.  The  Property  whereof  Larceny  may  be  Com- 
mitted ;  II.  The  Ownership  of  the  Property  ;  III.  The  Asportation 

of  definitions.  Where,  in  the  other  class,  16.  Of  personal  property.  The  State  v. 
the  objection  has  been  attempted  to  be  ob-  Moore,  11  Ire.  70 ;  Ward  v.  People,  3  Hill, 
viated,  there  is,  as  it  seems  to  me,  either  a  N.  Y.  395, 6  Hill,  N.  Y.  144 ;  Hoskins  p. 
too  cumbersome  form  of  expression  em-  Tarrance,  5  Blackf.  417 ;  Reg.  v.  Gooch, 
ployed,  or  too  much  vagueness,  or  a  want  8  Car.  &  P.  293 ;  Rex  v.  Walker,  1  Moody, 
of  accuracy.  My  own  definition  is  too  155;  Rex  v.  Westbeer,  2  Stra.  1133,  1 
long  and  too  cumbrous  with  words  to  sat-  Leach,  4th  ed.  12,  2  East  P.  C.  596; 
ifify  the  critical  taste,  yet  I  have  not  been  Haynes's  case,  12  Co.  113;  People  r. 
able  to  obviate  this  well  founded  objection,  Wiley,  3  Hill,  N.  Y.  194,  211;  Rex  v. 
and  at  the  same  time  preserve  the  needful  Williams,  1  Moody,  107;  The  State  r. 
accuracy  and  fulness.  The  definition  pro-  Murphy,  8  Blackf.  498 ;  The  State  v.  Bur- 
posed  by  the  New  York  commissioners  is  rows,  11  Ire.  477,  483;  Commonwealth  v. 
neat,  and  it  is  not  in  any  of  the  old  forms;  Chace,  9  Pick.  15  ;  Wonson  v.  Sayward, 
but  it  needs  defining  almost  as  much  as  13  Pick.  402;  Norton  v.  Ladd,  5*N.  H. 
does  the  thing  which  itself  assumes  to  de-  203 ;  Warren  v.  The  State,  1  Greene, 
fine.  The  reader,  if  he  wishes  to  judge  Iowa,  106  ;  Emmerson  v.  Annison,  1  Mod. 
how  far  my  own  definition  has  the  merit  of  89 ;  Reg.  t>.  Cheafor,  8  Eng.  L.  &  Eq. 
accuracy,  can  test  it  by  comparison  with  598,  2  Den.  C.  C.  861 ;  Rex  v.  Roogfl, 
the  several  parts  of  the  adjudged  law,  as  he  2  East  P.  C.  607  ;  Rex  v.  Hundson,  2 
proceeds  through  the  chapter.  East  P.  C.  61 1  ;  Rex  v.  Hedges,  1  Leach, 

14.  In  the  first  and  second  editions  of  4th  ed.  201,  2  East  P.  C.  590,  note. 

this  work,  in  the  first  volume,  I  cited,  to  17.    Which  the  trespasser  knows.    Vol.  L 

the  several  clauses  of  the  definition,  the  $  378,  383 ;  Merry  v.  Green,  IM.  AW. 

cases  by  which  they  were  respectively  sus-  623 ;  The  State,  v.  Homes,  17  Misso.  379. 

tained.    From  the  present  edition   those  On  this  principle  appears  to  rest,  in  part, 

citations  are  omitted  in  that  place ;  but,  as  the  true  distinction,  whether  the  finder  of 

they  may  be  convenient  to  the  reader,  they  lost  goods  is  indictable  when  he  appropri- 

are  inserted  here,  as  follows  :  ates  them  to  his  own  use.    If,  at  the  tuns 

15.  Larceny  is  the  taking  and  removing,  by  he  takes  them,  Vol.  L  §  366,  he  knows,  or 
trespass.  Rex  v.  Raven,  J.  Kel.  24  ;  Hex  has  reasonable  cause  to  believe,  that  there 
v.  Walsh,  1  Moody,  14;  Reg.  v.  Hall,  1  is  an  owner  to  whom  he  can  deliver  them ; 
Den.  C.  C.  381,  Temp.  &  M.  47 ;  Reg.  v.  and  if,  so  knowing,  he  intends  to  tppro- 
Hogan,  I  Crawf.  &  Dix  C.  C.  866 ;  The  priate  them  to  his  own  use,  he  is  guilty; 
State  v.  Hawkins,  8  Port.  461 ;  Reg.  v.  otherwise  not.  The  following  authorities 
Rosenberg,  1  Car.  &  K.  233 ;  Reg.  v.  relate  to  this  question  :  The  State  v.  Wet- 
Gruncell,  9  Car.  &  P.  365 ;  Reg.  v.  Sutton,  ton,  9  Conn.  527 ;  Reg.  v.  Peters,  1  Car.  & 
8  Car.  &  P.  291,  2  Moodv,  29,  272  ;  Reg.  K.  245 ;  Reg.  v.  Mole,  I  Car.  &  E.  417; 
v.  Thompson,  1  Den.  C.  C.  549,  1  Eng.  L.  Reg.  v.  Thurborn,  1  Den.  C.  C.  387,  2 
&  Eq.  542  ;  The  State  v.  Braden,  2  Tenn.  Car.  &  K.  831 ;  Temp.  &  M.  67;  Reg. 
68;  The  State  v.  Wisdom,  8  Port.  511  ;  v.  Wood,  8  New  Sess.  Cas.  581 ;  Reg.  v. 
The  State  v.  Seagler,  1  Rich.  30 ;  Rex  v.  Breen,  3  Crawf.  &  Dix  C.  C.  30;  Reg.  »• 
Abrahat,  2  Leach,  4th  ed.  824,  2  East  P.  C.  Reed,  3  Crawf.  &  Dix  C.  C.  306,  308 ;  The 
569 ;  Reg.  v.  Hall,  2  Car.  &  K.  947,  1  Den.  State  v.  Ferguson,  2  McMullan,  502 ;  Peo- 
C.  C.  381 ;  Hite  v.  The  State,  9  Yerg.  pie  v.  Cogdell,  1  Hill,  N.  Y.  94 ;  People  v. 
198 ;  Wright  v.  The  State,  5  Yerg.  154  ;  Anderson,  14  Johns.  294;  Reg.  v.  Preston, 
Wright  v.  Lindsay,  20  Ala.  428 ;  Rex  v.  8  Eng.  L.  &  Eq.  589,  2  Den.  C.  C.  353; 
Sharples8, 1  Leach,  4th  ed.  92, 2  East  P.  C.  Rex  v.  Wynne,  1  Leach,  4th  ed.  413,  2  East 
675 ;  Rex  v.  Harvey,  1  Leach,  4th  ed.  467,  P.  C.  664,  697 ;  Rex  v.  Sears,  1  Leach, 
2  East  P.  C.  669  ;  Rex  v.  Martin,  1  Leach,  4th  ed.  415,  note;  Murray  v.  The  State, 
4th  ed.  171,  2  East  P.  C.  618;  Rex  v.  18  Ala.  727;  Commonwealth  v.  Hays, 
Cherry,  1  Leach,  4th  ed.  236,  note,  2  East  1  Va.  Cas.  122;  Morehead  v.  The  State, 
P.  C.  556 ;  Anonymous,  1  Leach,  4th  ed.  9  Humph.  635 ;  Cash  v.  The  State,  10 
321,  note;  Rex  v.  Peat,  1  Leach,  4th  ed.  Humph.  Ill ;  Porter  v.  The  State,  Mart. 
228,  2  East  P.  C.  557 ;  Rex  v.  Waite,  &  Yerg.  226 ;  Lawrence  v.  The  State,  1 
1  Leach,  4th  ed.  28,  2  East  P.  C.  570 ;  Humph.  228 ;  Rex  v.  Beard,  Jebb,  9 ;  Beg. 
The  State  v.  Whyte,  2  Nott  &  McCord,  v.  York,  12  Jur.  1078;  Tyler  t>.  People, 
174,  177;  The  State  v.  Wilson,  Coxe,  Breese,  227  ;  Pennsylvania  v.  Becomb,  Ad- 
439;  The  State  v.  Martin,  12  Ire.  157;  dison,  386;  The  State  v.  Williams,  9  Ire. 
Pennsylvania  v.  Campbell,  Addison,  232;  140;  Reg.  v.  Reed,  Car.  &  M.  306;  The 
Reg.  v.  White,  20  Eng.  L.  &  Eq.  585.  State  r.  Jenkins,  %  Tyler,  377;  Lane  v. 
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thereof ;  IV.  The  Trespass ;  V.  The  Intent ;  VI.  Concluding 
Points. 

§  778  [676].  We  shall  find,  as  we  proceed  with  this  subject, 
our  way  encumbered  by.  many  rules  of  an  arbitrary  and  technical 
nature;  more  than  exist  under  any  other  title  in  the  criminal 
law.  The  cause  of  this  lies  partly  in  the  necessities  of  the  case ; 
and  partly  in  some  peculiar  notions  which  prevailed  in  our  mother 
land,  at  the  time  this  branch  of  our  jurisprudence  was  receiving 
its  early  growth,  and  taking  its  mature  form.  Yet  the  rules 
which  have  been  most  objected  to  as  unreasonable  have  stood  the 
test  so  long  as  to  be  immovable  by  any  power  except  the  legisla- 
tive ;  while,  at  the  same  time,  a  candid  consideration  of  them  will 
leave  in  bur  minds  the  conviction,  that,  however  they  may  come 
short  of  perfect  wisdom,  they  were  not  adopted  without  much 
support  from  reason. 

I.    The  Property  whereof  Larceny  may  be  Committed* 

§  779  [677].  First;  at  the  common  law.  We  have  seen,1  that, 
in  consequence  of  the  stable  and  firm  nature  of  real  estate,  the 

People,  5  Gilm.  305;  Ransom  v.  The  as  he  thinks  it  ought  to  be;  bat  a  text- 
State,  22  Conn.  153;  The  State  v.  Con-  writer  on  the  law  has  no  such  permission, 
way,  18 Misso.  321  ;  The  Stater.  McCann,  He  most  state  both  sides.  Therefore  I 
19  Misso.  249 ;  Fritchett  v.  The  State,  2  present  both  sides  in  my  definition,  as  fol- 
Sneed,  285.  lows ; 

18.  To  belong,  either  generally.  Reg.  v.  22.  And  perhaps  should  be  added  [to  the 
Hayward,  1  Car.  &  K.  518 ;  Reg.  v.  Smith,  definition  as  respects  the  question  of  the  in- 
2  Den.  C.  C.  449, 9  Eng.  L.  &  Eq.  532.  tent],  for  the  sake  of  some  advantage  to  the 

19.  Or  specially.  Palmer  v.  People,  10  trespasser,  —  a  point,  however,  on  which  the 
Wend.  165 ;  Rex  v.  Bramley,  Russ.  &  Ry.  decisions  are  not  harmonious.  Reg.  v.  Jones, 
478;  Commonwealth  v.  Morse,  14  Mass.  1  Den.  C.  C.  188;  Reg.  v.  Privett,  1  Den. 
217 ;  Jones  v.  The  State,  13  Ala.  153 ;  Reg.  C.  C.  193,  2  Car.  &  K.  1 14 ;  Rex  v.  Morfit, 
v.  Watts,  1  Eng.  L.  &  Eq.  558,  2  Den.  C.  C.  Russ.  &  Ry.  307  ;  Reg.  v.  Careswell,  5  Jur. 
14 ;  Reg.  v.  Bird,  9  Car.  &  P.  44 ;  Rex  v.  251 ;  Reg.  v.  Usborne,  5  Jur.  200 ;  Reg.  v. 
Wilkinson,  Russ.  &  Ry.  470 ;  The  State  v.  Cole,  5  Jur.  200 ;  Rep.  v.  Richards,  1  Car. 
Somerrille,  21  Maine,  14;  Langford  v.  &  K.  532;  Reg.  v.  Handley,  Car.  &  M. 
The  State,  8  Texas,  115.  547;  Rex  v.  Curling,  Russ.  &  Ry.  128; 

20.  To  another,  with  the  intent  of  depriving  Smith  v.  Schultz,  1  Scam.  490;  Rex  v. 
him  of  such  general  or  special  ownership  Cabbage,  Russ.  &  Ry.  292 ;  Reg.  v.  White, 
therein.  Keg.  v.  Privett,  1  Den.  C.  C.  193;  9  Car.  &  P.  344 ;  The  State  v.  Ware,  10 
Reg.  v.  HoTloway,  1  Den.  C.  C.  370,  2  Ala.  814 ;  Witt  v.  The  State,  9  Misso.  663 ; 
Car.  &  K.  942;  Rex  v.  Dickinson,  Russ.  Reg.  v.  Winn,  1  Den.  C.  C.  365,  2  Car.  & 
&  Ry.  420;  Rex  v.  Crump,  1  Car.  &  P.  K.  859,  Temp.  &  M.  32 ;  The  State  v. 
658;  Rex  v.  Phillips,  2  East  P.  C.  662;  Hawkins,  8  Port.  461 ;  McDaniel  v.  The 
Cartwright  v.  Green,  2  Leach,  4th  ed.  952,  State,  8  Sm.  &  M.  401,  418  ;  Reg.  v.  God- 
8  Ves.  405  ;  Merry  v.  Green,  7  M.  &  W.  frey,  8  Car.  &  P.  563. 

623 ;  The  State  v.  Self,  1  Bay,  242.  23.  For  other  definitions,  not  necessary 

21.  Thus  far,  through  the  definition,  the  to  be  extracted  here  from  their  sources,  see 
law  is  clear  and  uniform.    But  what  shall  Reg.  v.  Holioway,  1  Den.  C.  C.  370,  375, 
an  author  do  when  he  finds  differences  of  2  Car.  &  K.  942 ;  Witt  v.  The  State,  9 
judicial  opinion  on  a  matter  which  ought  to  Misso.  663 ;  2  Russ.  Crimes,  Grea,  Ed.  2. 
be  covered  by  the  definition  ?    A  man  who  1  Vol.  I.  $  1012. 

makes  a  draft  for  a  code,  puts  such  a  thing 
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common  law  does  not  ordinarily  hold  any  injury  to  it  indictable, 
Therefore  the  stealing  of  it  is  not  larceny.1  And  this  rule  ex- 
tends to  everything  adhering  to  the  soil ; 2  so  that,  if,  with  felo- 
nious intent,  a  man  severs  and  carries  away  apples  from  a  tree, 
or  the  tree  itself,  or  grass  or  grain  standing,8  or  copper  or  lead  or 
other  thing  attached  to  a  church  or  to  a  private  building,4  or  any 
chattel  real,6  he  does  not  commit  'this  offence.  But  if  there  are 
window-sashes,  neither  hung  nor  beaded  in  the  frames,  and  only 
fastened  by  laths  nailed  across  the  frames  to  prevent  their  shaking 
out,  they  are  not  deemed  attached  to  the  soil,  and  so  are  the 
subject  of  larceny.6  The  same  also  has  been  held  of  a  key, 
although  in  the  lock  of  a  door.7  And,  generally,  whatever  is  not 
attached,  is  property  of  which  this  offence  may  be  committed.8 

§  780.  In  an  Ohio  case  the  doctrine  was  laid  down  as  follows: 
The  rule  of  the  common  law,  that  things  savoring  of  the  realty  are 
not  the  subjects  of  larceny,  applies  only  to  things  issuing  out  of  or 
growing  upon  the  lands,  and  such  as  "  adhere  "  to  the  freehold; 
bilt  not  to  personal  chattels  which  are  constructively  annexed 
thereto,  as  a  leathern  belt  connecting  certain  wheels  in  a  sawmill, 
and  which  may  be  removed  readily  and  without  injury.9 

§  781  [678].  When  the  thing  has  been  severed  from  the  soil, 
whether  by  the  owner,10  or  by  a  third  person,11  or  even  on  a  previ- 
ous occasion  by  the  thief  himself,12  it  has  thus  become  personal  prop- 
erty, the  stealing  whereof  is  larceny.18    And  the  North  Carolina 

1  The  State  v.  Borrows,   11  Ire.  477,  11  Ohio  State,  104,  cited  to  the  last  section, 

483.  Peck,  J.,  observed   of  this  rule:   "The 

a  Hammond  on  Larceny,  pari.  ed.  p.  41,  role  that   things   savoring  of  the  realty 

pi.  93;  2  East  P.  C.  588;  The  State  v.  cannot  be  the  subject  of  larceny,  where  the 

Mall,  5  Harring.  Del.  492 ;  Jackson  v.  The  severance  and  asportation  are  conunooos 

State,  11  Ohio  State,  104.  acta,  is,  to  say  the  least  of  it,  very  subtle 

8  3  Inst.  109;  Pulton  de  Pace,  1276;  and  unsatisfactory.    The  wrongful  sever- 

Dalton  Just.  c.  156,  §  8.                           -  ance  does  not  destroy  the  title  nor  the  con- 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  148,  f  34 ;  stractive  possession  of  the  owner;  it  ii  still 
Dalton  Just.  c.  156,  f  8 ;  1  Hale  P.  C.  510.  his  property  in  its  altered  condition;  and  its 
And  see  Rex  v.  Richards,  Rubs.  &  Ry.  28 ;  felonious  asportation,  though  immediate, 
Reg.  v.  Gooch,  8  Car.  &  P.  293.  would  seem  to  be  as  much  a  felonious  tsk- 

•  1  Hale  P.  C.  510.  ing  of  the  personal  property  of  another 

6  Rex  v.  Hedges,  1  Leach,  4th  ed.  201,  from  his  possession  and  without  his  con- 
2  East  P.  C.  590,  note.  sent,  as  if  the  wrong-doer  had  severed  it 

7  Hoskins  v.  Tarrence,  5  Blackf.  417.  one  day  and  removed  it  the  next  In  every 

8  Reg.  v.  Wortley,  1  Den.  C.  C.  162 ;  case  there  is  necessarily  a  point  of  time 
Rex  v.  Nixon,  7  Car.  &  P.  442.  between  its  severance  and  its  asportation; 

9  Jackson  v.  The  State,  11  Ohio  State,  and,  upon  principle,  we  can  see  no  differ- 
104.    And  see  a  note  to  the  next  section.  ence  between  one  instant  of  time  and  a 

10  The  State  v.  Moore,  11  Ire.  70.  period  of  twenty-four  hours;  for,  in  that 

11  Dalton  Just.  c.  156,  $  8.  interval,  brief  as  it  may  be,  the  property 
18  Emmerson  v.  Annison,  1  Mod.  89.  lodgeth  in  the  right  owner  as  a  chattel ; 
u  1  Hawk.  P.   C.   Curw.  Ed.  p.  148,  and  a  felonious  taking  thereof  should  be 

$  34.    In  the  case  of  Jackson  v.  The  State,    larceny."    p.  1 1 1, 1 12. 
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court  held,  that  turpentine,  which  has  flowed  down  the  trees  into 
boxes1  made  in  them  by  the  owners  to  catch  it,  in  a  state  to  be 
dipped  out,  is  within  this  rule ;  though,  in  the  particular  case, 
the  indictment  being  for  stealing  two  barrels  of  turpentine,  and 
the  proof  being  that  it  had  been  dipped  from  the  boxes  at  differ- 
ent times,  until  nearly  two  barrels  in  all  were  taken,  there  was 
held  to  be  a  fatal  variation  of  form  between  the  allegation  and 
proof.  "  A  barrel  of  turpentine  or  flour  is  one  thing,  constituted 
by  both  the  cask  and  its  contents ;  and  it  is  known  so  to  be  by 
that  description."  a  So  ice,  put  into  an  icehouse  for  private  use,  is 
a  subject  of  larceny ;  while,  before  being  gathered,  it  was  not 
such,  because  it  constituted  merely  a  part  of  a  river  or  pond.3 

§  782  [679].  When  the  thief  first  severs,  and  afterward  steals, 
there  may  be  a  question  what  interval  of  time  must  elapse  be- 
tween the  two  acts,  in  order  for  the  stealing  to  amount  to  larceny. 
There  seems  to  have  been  an  opinion,  that  the  time  intervening 
must  at  least  amount  to  a  day,  because  in  law  a  day  is  not  divis- 
ible.4 The  better  doctrine  however  is,  that  no  particular  space 'is 
necessary,  only  the  two  acts  must  be  so  separated  by  time  as  not 
to  constitute  one  transaction.6  An  examination  of  the  cases  will 
show,  that,  where  the  party  has  been  holden  for  the  larceny  of  an 
article  originally  belonging  to  the  freehold,  by  reason  of  having 
severed  it  therefrom  on  a  previous  occasion,  he  left  it,  when  he 
severed  it,  on  the  premises.  Now,  oft  principle,  suppose  he  is 
shown  to  have  carried  it  off  when  he  severed  it ;  and  to  have 
afterward,  as  a  separate  transaction,  committed  a  further  trespass 
and  carrying  away  of  it,  with  intent  to  steal, — is  not  the  latter 
carrying  away  a  larceny  ?  8 

§  783  [680].  It  being  understood,  therefore,  that  larceny  at  the 

1  "  An  excavation,  commonly  called  a  attorney  general   contended,   that,    if  the 

box,  ia  made  in  the  body  of  the  tree  near  article  has  been  laid  down-  by  the  person 

the  ground,  into  which  the  turpentine  runs  severing  it,  though  only  for  a  moment,  the 

from  the  tree  above."  person  may  then  commit  larceny  of  it,  by 

*  The  State  v.  Moore,  1 1  Ire.  70.  taking  it  up  immediately.  The  court,  how- 

8  Ward  v.  People,  3  Hill,  N.  Y.  395,  6  ever,  declined  to  yield  to  this  doctrine ;  but 

Hill,  N.  T.  144.  said,  "  that  the  question  whether  this  was 

4  Hammond  on  Larceny,  pari.  ed.  p.  44,  or  was  not  a  larceny,  did  not  depend  on 

pi.  102;  Higgins  v.  Andrewes,  2  Rol.  55.  the  prisoner  laying  down  the  pipes  and 

6  Hammond  on  Larceny,  pari.  ed.  p.  44,  taking  them  up  again,  but  whether  the 

pi.  103,  citing  Udal  v.  Udal,  Aleyn,  81-83 ;  severing  and  carrying  away  was  one  contin- 

Emmerson  v.  Annison,  1  Mod.  89,  2  Keb.  uous  transaction.  The  State  v.  Hall,  5 
874,  875;  Bradcat  v.  Tower,  1  Mod.  89 ;  ^  Harring.  Del.  492. 

1  Hawk.  P.  C.  c.  33,  f  21  ;  Lee  v.  Risdon,  8  See  Vol.  L  *  105-110. 
7  Taunt.  1SS.    In  a  Delaware  case  the 
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common  law  can  only  be  of  goods  personal,1  the  next  considera- 
tion is,  that  they  must  be  of  some  value.2  Unless  they  are,  they 
are  not  property,  and  no  wrong  is  committed  in  taking  them.  Bat 
there  is  no  particular  value  requisite ;  and  even,  for  reasons  al- 
ready seen,8  the  article  may  be  worth  less  than  the  smallest  coin 
known  to  the  law.4  Consequently,  while  at  the  common  law 
choses  in  action  are  not  the  subjects  of  larceny,  as  will  by  and 
by  appear,5  still,  if  there  is  any  such  defect  in  the  instrument  as 
leaves  it  void ;  or,  if  a  note,  for  instance,  has  been  paid ;  an 
indictment  may  be  maintained  for  stealing  the  piece  of  paper  on 
which  it  was  written.6  But  supposing  the  instrument  is  a  subsist- 
ing chose  in  action,  on  which  rights  are  still  hanging,  the  English 
doctrine  is,  that,  though  it  be  described  in  the  indictment  as  a 
piece  of  paper,  a  conviction  cannot  be  had  for  stealing  it;  the 
reason  assigned  being,  that  its  character  as  paper  has  been  ab- 
sorbed in  its  higher  character  as  a  chose  in  action.7  And  there 
are  American  cases  which  seem  perhaps  to  go  even  further,  and 
to  deny  the  possibility  of  committing  larceny  of  things  written, 
though  they  come  short  of  being  subsisting  choses  in  action.%  Bat 
really  the  matter  has  not  been  sufficiently  discussed  in  our  courts, 
to  establish  what  may  be  called  an  American  doctrine  concerning 
it.  If  we  look  at  the  true  principle  governing  this  question,  we 
come  to  the  following  conclusion :  that,  if  the  indictment  charges 
the  larceny  as  of  a  chose  in  action,  or  of  a  thing  which  appears 
on  the  face  of  the  whole  allegation  to  be  such  and  nothing  else, 

*  2  East  P.  C.  578;  The  State  v.  Bar-    158,  24  Eng.  L.  &  Eq.  555.    And  see  1 
rows,  11  Ire.  477,  483.  Hawk.  P.  C.  Curw.  Ed.  p.  148,  \  35;  i 

2  Hammond  on  Larceny,  pari.  ed.  p.  23,  East  P.  C.  597. 

pi.  37  ct  seq. ;  Rex  v.  Fhipoe,  2  Leach,  *  In  Payne  v.  People,  6  Johns.  103,  the 

4th  ed.  673,  2  East  P.  C.  599  ;  People  t\  subject  of  the  larceny  was  described  as  "a 

Wiley,  3  Hill,  N.  Y.  194  ;  The  State  v.  piece  of  paper  on  which  a  certain  letter  of 

Smart,  4  Rich.  356  ;  The  State  v.  Dobson,  information  was  written,  of  the  value  of 

3  Harring.  Del.  563 ;  Commonwealth  v.  twelve  dollars  and  fifty  cents ; "  and  the 

Rand,  7  Met.  475 ;  The  State  v.  Allen,  stealing  of  it  was  held  not  to  be  criminal- 

R.  M.  Charl.  518.    But  see  Moore  v.  Com-  The  court  said  :  "  A  bond,  bill,  or  note 

monwealth,  8  Barr,  260 ;  Payne  v.  People,  was  not  the  subject  of  larceny  at  the  com- 

6  Johns.  103.  mon  law ;  and  they  certainly  bad  as  much 

*  Vol.  I.  4  512.  worth  in  themselves  as  this  letter."   So 

*  Reg.  v.  Morris,  9  Car.  &  P.  347 ;  Rex  the  Pennsylvania  court  held,  that  a  receipt, 
v.  BingTey,  5  Car.  &  P.  602.  obtained  in  discharge  of  a  debt  which  wa* 

6  Post,  §  784.  paid  with  the  worthless  notes  of  a  broken 

6  Reg.  v.  Perry,  1  Den.  C.  C.  69,  1  Car.    bank,  is  not  a  "  valuable  tiling,"  within 
&  K.  725 ;  Rex  v.  Clark,  Russ,  &  Ry.  181,    the  statute.    Moore  t>.  Commonwealth,  8 

2  Leach,  4th  ed.  1036 ;   Rex  v.  Vyse,  1  Barr,  260.    See  also  Wilson  t«.  The  State, 
Moody,  218.    And  see  People  v.  Wiley,  1  Port.  118;  and  compare  it  with  People 

3  Hill,  N.  Y.  194.  v.  Wiley,  3  Hill,  N.  Y.  194,  211,  and  ewes 

7  Reg.  v.  Green,  Dears.  323,   18  Jur.  cited  to  the  next  two  sections. 
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there  can  be  no  conviction ;  because  the  thing  is  not  the  .subject  of 
larceny.  But,  in  all  cases,  if  the  indictment  describes  it  as  a  piece 
of  paper  of  a  given  value,  then  there  may  be  a  conviction  for 
stealing  this  piece  of  paper,  viewed,  not  as  a  chose  in  action,  but 
as  mere  paper.  The  ground  of  this  distinction  is,  that,  as  we 
saw  in  the  previous  volume,1  defendants  are  not  to  elect  how  they 
shall  be  prosecuted,  but  the  power  which  prosecutes  elects ;  and 
they  cannot,  on  any  principle  of  reason,  set  up  in  defence,  that 
the  thing  stolen  is  of  a  value  above  what  it  is  alleged  to  be,  there- 
fore of  no  value  at  all? 

§  784  [681].  Choses  in  action.  But  as  already  intimated,  for 
the  larceny  of  a  chose  in  action  as  such,  an  indictment  at  the 
common  law  cannot  be  maintained ;  it  being  considered  a  mere 
evidence  of  value,  or  of  a  right,  without  intrinsic  worth.8  And 
this  principle  goes  so  far  as  to  include  even  a  bank-note,  which 
practically  passes  current  as  money.4 

§  785  [682].  Writings  under  which  a  man  holds  title  to  his 
real  estate  are  choses  in  action,  and  so  not  subjects  of  larceny ; 
but,  for  this,  the  English  books  assign  also  the  further  reason, 
that  they  savor  of  the  realty.6  Within  this  rule  is  included  a 
commission  to  settle  the  boundaries  of  a  manor ; 6  likewise  a  lease 
for  a  term  of  years.7  And  if  a  box  contains  writings  of  this  kind, 
and  is  sealed  up,  the  books  say  there  can  be  no  larceny  of  it ; 
because,  being  sealed,  it  is  of  the  same  nature  with  its  contents ; 8 
but,  if  it  is  unsealed,  "  it  seemeth  that  the  taking  of  the  box  felo- 
niously is  larceny."9 

§  786  [683].  Wild  animals.  Another  common-law  application 
of  the  doctrine  of  value  is  to  animals  ferce  natures,  or  wild  animals. 
No  larceny  can  be  committed  of  them,  unless  reclaimed.     When 

1  Vol.  I.  $  804.  &  P.  121 ;  Ratclifle's  case,  2  Lewin,  57  ; 

8  Stealing  rolls  of  parchment  is  a  com-  Reg.  v.  Murtagh,  1  Craw£  &  Dix  C.  C. 

mon-law  larceny,   though   they   are   the  355  ;  Rex  v.  Johnson,  S  M.  &  S.  540,  551 . 

records  of  a  court  of  justice ;  unless  they  See    Boyd    v.   Commonwealth,    1    Rob. 

concern  the  realty.     Rex   i>.   Walker,   1  Va.  691 ;  Pyland  v.  The  State,  4  Sneed, 

Moody,  155.    And  this  doctrine  seems,  in  357  ;   Thomasson  v.  The  State,  22  Qa. 

principle,  consistent  with  what  is  suggested  499. 

in  the  latter  part  of  this  section ;  but  in-        fi  4  Bl.  Com.  234  ;  2  East  P.  C.  596 ; 

consistent  with  the  idea,  that  an  indictment  Hammond  on  Larceny,  pari.  ed.  p.  45,  pi. 

for  larceny  cannot  be  maintained  for  steal-  108 ;  Dalton  Just.  c.  156,  4  8. 
ing  a  chose  in  action  described  as  a  piece  of        6  Rex  v.  Westbeer,  2  Stra.  1 133, 1  Leach, 

paper  or  parchment.  4th  ed.  12,  2  East  P.  C.  596. 

*  Vol.  I.  *  1013;  Culp  ».  The  State,        7  Pulton  de  Pace,  127  6. 

1  Port.  33 ;  4  Bl.  Com.  234 ;  Reg.  v.  Green,  *  Hammond  on  Larceny,  pari.  ed.  p.  47, 

Dears.  323,  18  Jur.  158,  24  Eng.  L.  &  Eq.  pi.  HI ;  3  Inst.  109;  1  Hale  P.  C.  510. 

555;  People  v.  Cook,  2  Parker,  12.  •  Dalton  Just.  c.  156,  $  8. 

*  Rex  p.  Pearson,  1  Moody,  313,  5  Car. 
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reclaimed,  they  become  the  subjects  of  this  offence;  provided, 
they  are  fit  for  food,  not  otherwise.1  Reclaimed  honey-bees,  how- 
ever, are  an  exception ;  because,  though  not  fit  for  food  them- 
selves, their  honey  is.2  Likewise  tamed  hawks  have  received  the 
distinction  of  being  subjects  of  larceny,  while  yet  they  are  not 
eaten  by  man  ;  on  account  "  of  their  noble  and  generous  nature 
and  courage,  serving  ob  vitce  solatium  of  princes  and  of  noble  and 
generous  persons,  to  make  them  fitter  for  great  employments,"8 — 
a  reason  better  appreciated  by  the  ancient  gentry  of  England  than 
by  our  poultry-raising  farmers.  Hawkins  mentions,  as  the  ground 
of  the  exception  in  favor  of  hawks,  the  "  very  high  value  which 
was  formerly  set  upon  that  bird."  4  When  an  animal  of  which 
there  can  be  no  larceny  is  killed,  and  labor  is  expended  on  it  or 
its  hide,  the  product  pretty  clearly  becomes  a  subject  for  this 
offence,  by  reason  of  the  labor.6 

§  787  [684].  Of  animals  of  which,  when  reclaimed,  larceny 
may  be  committed,  within  the  foregoing  rules,  are  pigeons  and 
doves,6  hares,  conies,  deer,  swans,7  wild  boars,  cranes,  pheasants, 
and  partridges;8  to  which  may  be  added  fish  suitable  for  food,9 
including  undoubtedly  oysters.10  Of  those  of  which  there  can  be 
no  larceny,  though  reclaimed,  are  mentioned  dogs,11  cats,  bears, 
foxes,  apes,  monkeys,  polecats,  ferrets,13  squirrels,  parrots,  singing- 
birds,18  martins,14  and  coons.16  Though  animals  of  the  latter  class 
may,  when  reclaimed,  have  a  recognized  value,  and  the  right  of 
property  in  them  be  protected  in  civil  jurisprudence,16  it  is  other- 

1  4  Bl.  Com.  235.  cited.    See  also,  as  perhaps  to  the  same 

*  The  State  v.  Murphy,  8  Blackf.  498.       effect,  The  State  v.  McDuffie,  34  N.  H. 
8  3  Inst.  109;  8.  p.,  1  Hale  P.  C.  512.        523. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  149,  u  Hammond  on  Larceny,  pari.  ed.  p.  34, 
§  36.  pi.  65  ;  Bex  v.  Searing,  Boas.  &  By.  350, 

6  See  Beg.  v.  Gallears,  3  New  Seas.  Cas.  as  to  ferrets ;  3  Inst.  109. 

704,  13  Jur.  1010, 1  Den.  C.  C.  501 ;  Nor-  u  Dalton  Just.  c.  156,  $  7. 

ton  v.  Ladd,  5  N.  H.  203.  "  Norton  v.  Ladd,  5  N.  H.  203. 

6  Commonwealth  v.  Chace,  9  Pick.  15 ;  lft  Warren  v.  The  State,  1  Greene,  Iowa, 

Beg.  v.  Cheafor,  2  Den.  C.  C.  361,  5  Cox  106. 

C.  C.  367,  8  Eng.  L.  &  Eq.  598.  »  Bex  v.    Searing,  Ross.  &  By.  350 ; 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  149,  Norton  v.  Ladd,  5  N.  H.  203 ;  Warren  v. 
§  41,  42;  4  Bl.  Com.  235;  1  Hale  P.  C.  The  State,  1  Greene,  Iowa,  166;  Dalton 
511,  512.  Just.  c.  156,  $  7 ;  1  Hale  P.  C.  512.    That 

8  3  Inst.  1 10.  the  owner  of  a  dog,  for  instance,  may  main- 

*  2  East  P.  C.  610.  tain  against  a  trespasser  an  action  for  his 
10  Fleet  v.  Hegeman,  14  Wend.  42.  value,  is  well  settled.  Wheatley  v.  Harris, 
"  Findlay  v.  Bear,  8  S.  &  B.  571.  In    4  Sneed,  468 ;  Parker  v.  Mise,  27  Ala. 

New  York,  dogs  would  seem  to  be  subjects  480.    The  latter  case  holds  that  a  dog  is  a 

of  larceny,  in  consequence  of  the  statutes  species  of  property  for  an  injury  to  which 

fiving  the  character  of  property  to  them,  an  action  may  be  maintained,  and  it  is  not 

'eople  v.  Maloney,  1  Parker,  593.    But  necessary  the  dog  should  be  shown  to  be 

this  point  is  not  entirely  settled  by  the  case  of  any  pecuniary  value, — the  court  refer- 
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wise  in  criminal ;  on  the  ground,  probably,  that  anciently  they 
were  deemed  of  no  determinate  worth,  and  thus  was  estab- 
lished a  rule  which  the  courts  could  not  afterward  change.1  Both 
these  classes  are  distinguishable  from  domestic  animals  and  fowls 
such  as  horses,  oxen,  sheep,  hens,  peafowls,2  turkeys,  and  the 
like ;  which,  being  tame  in  their  nature,  are  subjects  of  larceny 
on  precisely  the  same  grounds  as  other  personal  property.8 

§  788  [685].  As  to  what  is  a  reclaiming  of  a  wild  animal : 
killing  him,  and  getting  possession  of  his  carcass,  is;  so  that 
such  carcass,  fit  for  food,  is  a  subject  of  larceny.4  The  New 
York  court  has  held,  that  oysters,  planted  by  an  individual  in  a 
bed,  clearly  designated  and  marked  out,  in  a  bay  or  arm  of  the 
sea,  are  the  property  of  him  who  plants  them,  and  trespass  lies 
against  one  interfering  with  them,  though  the  spot  is  the  common 
fishery  of  all  the  inhabitants  of  the  town : 6  therefore,  under  like 
circumstances,  an  indictment  for  larceny  could  probably  be  main- 
tained ;  indeed,  the  New  Jersey  tribunal  has  held  that  it  can  be.6 
Fish  confined  in  a  tank  or  net  are  sufficiently  secured ;  but  how, 
in  a  pond,,  is  a  question  of  doubt,7  which  seems  to  admit  of  dif- 
ferent answers,  as  the  circumstances  of  particular  cases  differ. 

§  789  [686].  There  are  two  methods  of  reclaiming  a  wild 
animal ;  the  one,  by  getting  a  mere  physical  control  of  him,  as 

ring  to  Dodson  v.   Mock,  4  Dev.  &  B.  growing    there   naturally,    to    distinguish 

146 ;  Perry  v.  Phipps,  10  Ire.  259 ;  The  these  oysters,  and  know  they  were  planted 

State  v.  Latham,  13  Ire.  33  ;  Wright  v.  and  held  as  private  property,  and  were  not 

Ramscot,  1  Saund.  84 ;  2  BL  Com.  393,  natural  oysters  in  and  upon  a  natural  bed, 

394 ;  Lentz  v.  Stroh,  6  S.  &  R.  34 ;  King  t\  they  were  the  subject  of  larceny.    This 

Kline,  6  Ban*,  3 IS.  See  also  Vol.  I.  $  1034.  instruction  was  held  to  be  correct,  and 

1  Hammond  on  Larceny,  pari.  ed.  p.  35,  Green,  C.  J.,  observed :  "  Oysters,  though 

pi.  66.    And  see  Vol.  I.  $  561.  usually  included   in    that  description   of 

*  Commonwealth  v.  Beaman,  8  Gray,  animals  \Jerce  natural,  do  not  come  within 

497,  499.  the  reason  or  operation  of  the  rule.    The 

8  Dalton  Just.  c.  156,  §  1 ;  1  Hale  P.  C.  owner  has  the  same  absolute  property  in 

511.  them  that  he  has  in  inanimate  things,  or  in 

4  Dalton  Just.  c.  156,  4  7;  3  Inst.  110;  domestic  animals.    Like  domestic  animals, 

1  Hale  P.  C.  51L.   .  they  continue  perpetually  in  his  occupation, 

6  Fleet  v.  Hedgeman,  14  Wend.  42.  and  will  not  stray  from  his  house  or  per- 

0  The  indictment  charged,  in  the  ordi-  son.    Unlike  animals  force  natures,  they  do 

nary    way,    the   defendant  with   stealing  not  require  to  be  reclaimed  and  made  tame 

eighteen  bushels  of  oysters,  of  the  Value  by  art,  industry,  or  education,  nor  to  be 

of  eighteen  dollars,  of  the  goods  and  chat-  confined,  in  order  to  be  within  the  imme- 

tels  of,  &c.    On  the  trial,  the  jury  were  in-  diate  power  of  the  owner.  .  .  Under  our  laws, 

strutted,  that,  if  the  same  oysters  which  there  may  be  property  in  oysters  growing 

were  planted  were  unlawfully  taken  by  the  naturally  upon  the  land  of  another  person, 

defendant  with  the  intent  to  steal  them,  if  and  which  the  owner  may  have  acquired  by 

they  could  be  easily  distinguished  from  purchase."  The  State  v.  Taylor,  3  butcher, 

others  in  the  sound,  if  they  were  planted  in  117,  119, 120. 

a  place  where  oysters  cud  not  naturally  7  2  East  P.  C.  610 ;  3  Inst.  110 ;  Dalton 

grow,  if  the  place  was  so   marked  and  Just.  c.  156,  §  2;  Beg.  v.  Steer,  6  Mod.' 

identified  as  to  enable  the  defendant  and  183;  Hundson's  case,  2  East  P.  C.  611, 

others  going  into  the  sound  for  oysters  612. 
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when  he  is  confined  in  a  cage  or  by  a  rope ;  the  other,  by  obtain- 
ing what  may  be  called  a  mental  control,  which  takes  place  when 
he  is  tamed.  As  to  the  former  method,  the  majority  of  the  New 
York  court  held,  in  a  civil  cause,  that  o'ne  who  hunts  a  fox 
acquires  in  it  no  property  merely  by  the  pursuit;  and  so,  if  an- 
other, in  sight  of  the  pursuer,  kills  it  and  appropriates  it  to  his 
own  use,  no  action  will  lie.  The  doctrine  laid  down  was,  that  he 
must  bring  the  animal  within  his  control,  at  the  same  time  mani- 
festing an  intention  to  appropriate  it  to  his  own  use :  as,  where, 
after  mortally  wounding  it,  he  continues  the  chase ;  or  where  he 
encompasses  it  with  nets  and  toils,  or  otherwise  intercepts  it,  so 
as  to  deprive  it  of  its  natural  liberty,  and  render  escape  impossi- 
ble. Yet  Livingston,  J.,  dissented  from  this  doctrine,  and  held, 
that  "  a  person  who,  with  his  hounds,  starts  and  hunts  a  fox  on 
waste  and  uninhabited  ground,  and  is  on  the  point  of  seizing  his 
prey,  acquires  such  an  interest  in  the  animal  as  to  have  a  right  of 
action  against  another,  who,  in  view  of  the  huntsman  and  his  dogs 
in  full  pursuit,  and  with  knowledge  of  the  chase,  shall  kill  and 
carry  him  away." 1  In  another  case  it  was  held,  that,  if,  after 
wounding  the  animal,  and  continuing  the  pursuit  until  evening, 
the  hunter  abandons  the  ground,  though  his  dogs  continue  on,  he 
acquires  in  it  no  property.2  Marking  a  tree,  which  has  wild  bees 
in  it,  is  clearly  not  a  reclaiming  of  them;8  and  the  Pennsylvania 
court  held,  that  even  the  confining  of  them  in  the  tree  is  not 
enough,  for  they  must  at  least  be  hived  and  removed  before  they 
can  be  a  subject  of  larceny.4 

§  790.  Among  whale  fishermen,  if  a  whale  has  been  killed,  and 
is  anchored  and  left  with  marks  of  appropriation,  it  is  the  prop- 
erty of  the  captors.  And  where  such  a  whale,  still  anchored,  is 
found  afterward  by  another  vessel,  there  is  no  usage,  and  no  prin- 
ciple of  law,  by  which  the  property  of  the  original  captors  is 
divested,  even  though  the  whale  may  have  dragged  from  its  first 
anchorage.* 

§  791  [687] .  Concerning  the  other  method  of  reclaiming  the 

1  Pierson  v.  Post,  3  Caines,  175.  *  Gillet  v.  Mason,  7  Johns.  16.    And  see 

2  Buster  v.  Newkirk,  20  Johns.  75.    In    Ferguson  v.  Miller,  1  Cow.  243 ;  Idol  v. 
this  country,  the  common-law  right  to  hunt    Jones,  2  Dev.  163. 

for  animals  ferce  natures,  in  the  uncultivated        *  Wallis  v.  Mease,  3  Binn.  546  ;  ante, 

and  uninclosed  grounds  of  another,  is  rec-    §  786. 

ognized.    McConico  v.  Singleton,  2  Mill,        6  Taber  v.  Jenny,  Sprague,  315. 

244;  Broughton  v.  Singleton,  2  Nott  & 

McCord,  338. 
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animal ;  if  it  is  made  tame,  it  is  sufficiently  reclaimed,  though 
under  no  physical  restraint.  Thus,  pigeons  kept  in  an  open  dove- 
cote, to  which  they  return  every  night  to  roost,  are  subjects  of  lar- 
ceny.1 And  in  civil  jurisprudence  it  has  been  held,  that  trover 
lies  for  wild  geese,  which,  having  been  tamed,  have  strayed  away 
without  regaining  their  natural  liberty.2  On  the  other  hand,  there 
is  a  Massachusetts  case,  wherein  the  court  decided  that  larceny 
cannot  be  of  doves,  unless  found  on  the  owner's  premises.8  The 
true  view  is  probably  as  follows :  the  defendant  must  have  known 
that  the  animal  was  reclaimed,  else  he  could  not  have  had  the 
intent  to  steal  it;4  the  indictment  must  set  forth  that  it  was 
reclaimed,6  or  that  it  was  tame ; 6  but,  further  than  this,  in  the 
language  of  Mr.  Hammond,  who  seems  to  have  given  the  subject 
a  pretty  careful  examination,  "  in  animals  ferce  naturce  and  fit  for 
food,  the  ownership,  when  reclaimed,  continues  notwithstanding 
any  loss  of  possession ;  and  these,  therefore,  notwithstanding  the 
loss,  are  the  subjects  of  larceny." 7  But  the  taming  of  wild  ani- 
mals does  not  extend  to  their  young,  which  must,  it  seems,  be  in 
what  we  have  termed  the  physical  possession 8  of  the  owner,  or 
theft  cannot  be  committed  of  them.9 

§  792  [688].  Dead  bodies.  There  can  be  no  property  in  a 
person  deceased ;  consequently  larceny  cannot  be  committed  of 
his  body,10  but  it  can  be  of  the  clothes  found  upon  the  body,11 
or  of  the  shroud.18 

§  798  [689].  Slaves.  "No  larceny,"  says  Lord  Coke,  "  can 
be  committed  by  taking  and  carrying  away  of  a  ward,  or  of  a  vil- 
lein ;  because  they  are  in  the  realty." l8  But  slaves,  in  most  of 
the  States  in  which  slavery  is  established,  are  mere  personal  prop- 
erty ; u  and,  moreover,  the  old  common  law  of  villenage  is  not 
generally  considered  applicable  to  our  slavery.16    Yet,  because 

1  Bex  v.  Brooks,  4  Car.  &  P.  131 ;  Reg.  pi.  69,  referring  to  3  Inst.  110 ;  Lamb.  271 ; 
v.  Cheafor,  8  Eng.L.  &  Eq.  598,  2  Den.  Crompt.  33  6;  Pulton  de  Pace,  131  ;  Dal- 
C.  C.  361,  5  Cox  C.  C.  367,  15  Jur.  1065.  ton  Just.  350 ;  1  Hale  P.  C.  511. 

2  Amory  v.  Fiyn,  10  Johns.  102.  8  Ante,  f  789. 

*  Commonwealth  v.  Chace,  9  Pick.  15.        •  1  Hale  P.  C.  511. 

And  see  1  Hawk.  P.  C.  Curw.  Ed.  p.  149,       10  2  East  P.  C.  652 ;  12  Co.  106,  Fraser's 

4  40,41.  note. 

4  Hammond  on  Larceny,  pari.  ed.  p.  36,  n  Wonson  v.  Sayward,  13  Pick.  402. 

pi.  70 ;  3  Inst.  110;  1  Hale  P.  C.  511.  12  Haynes's  case,  12  Co.  113, 3  Inst.  110  ; 

*  Rex  v.  Rough,  2  East  P.  C.  607.  And  1  Hale  P.  C.  515 ;  1  Hawk.  P.  C.  Curw. 
see  Reg.  v.  Cox,  1  Car.  &  E.  494.  Ed.  p.  150,  f  46. 

6  Reg.  v.  Cheafor,  8  Eng.  L.  &  Eq.  598,       "  3  Inst.  109. 

5  Cox  C.  C.  367,  2  Den.  C.  C  361.  #14  Vol.  I.  $  779. 

7  Hammond  on  Larceny,  pari.  ed.  p.  36,       **  Neal  v.  Farmer,  9  Ga.  555. 
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larceny  requires  a  trespass,  and  for  other  reasons,  some  judges 
have  considered,  that,  without  a  special  statute,  this  offence  can- 
not be  committed  of  a  slave ; l  while  other  judges  have  held  that 
it  can  be.2 

§  794  [690].  Things  obtained  by  wrong.  If  one  steals  goods 
from  a  thief,  he  commits  larceny ; 8  and,  generally,  whatever  is 
produced  by  wrong  is  the  subject  of  this  offence,  the  same  as  are 
the  products  of  right.  Thus,  money  received  for  intoxicating 
liquor,  sold  contrary  to  the  inhibitions  of  a  penal  statute,  may  be 
stolen  with  the  same  consequence  as  any  other  money.4  And  in- 
toxicating liquor  purchased  in  violation  of  law,  and  kept  to  be 
sold  contrary  to  the  inhibition  of  a  statute,  falls  within  the  same 
doctrine.6 

§  795  [691].  Secondly ;  under  statutes.  The  reader  cannot 
have  failed  to  be  impressed,  that,  as  respects  the  property  of  which 
larceny  may  be  committed,  the  common  law  is  defective.  Its  de- 
fects have  been,  to  a  greater  or  less  extent,  supplied  by  statutes 
in  the  several  States.  There  are  enactments,  for  example,  against 
the  stealing6  or  enticing  from  their  masters 7  of  slaves  ;  and 
against  harboring  them  when  they  have  escaped.8  So  we  find,  in 
England  and  probably  in  the  United  States,  statutes  against  the 
larceny  of  fixtures,  and  of  lead  and  other  things  which  have 
become  incorporated  into  buildings,9  and  of  writings  relating  to 
real  estate.10  And  there  are  legislative  prohibitions  against  the 
larceny  of  things  attached  to  the  soil. 

§  796  [692].  On  the  last  point,  the  words  of  the  South  Carolina 
act,  of  1826,  are,  "  If  any  person  shall  take  from  any  field, 

1  Commonwealth  v.  Hays,  1  Ya.  Cas.  State,  18  Ala.  541 ;  The  State  v.  Jernegan, 

122 ;  The  State  v.  Hawkins,  8  Port.  461.  2  Taylor,  44 ;  The  State  v.  Groves,  Bus- 

8  Nabors  v.  ^he  State,  6  Ala.  200;  The  bee,  191 ;  The  State  v.  Wisdom,  S  Port. 

State  v.  Brown,  S  Strob.  508.    But  see  511. 

Murray  v.  The   State,  18  Ala.  727,  730.  7  Mooney  t>.  The  State,  8  Ala.  328 ; 

See,  also,  The  State  v.  Hall,  1  Taylor,  Thomas  v.  Commonwealth,  2  Leigh,  741  ; 

126  ;  Morehead  v.  The  State,  9  Humph.  The  State  v.  Brown,  3  Strob.  508  ;  Nelson 

635.  v.  Whetmore,  1  Rich.  318.    See  post,  tit. 

8  1  Hale  P.  C.  507.  Slave-Stealing. 

*  Commonwealth  v.  Rourke,  10  Cush.  *  Thomas  v.  Alexander,  2  Dev.  &  Bat. 

397.  385 ;  The  State  v.  Haney,  2  Dev.  &  Bat. 

6  Commonwealth  v.  Coffee,  9  Gray,  139.  390 ;  The  State  v.  Hardin,  2  Dev.  &  Bat. 

6  Randal  v.  The  State,  4  Sm.  &  M.  349 ;  407. 

The  State  v.  Whyte,  2  Nott  &  McCord,  9  Rex  v.  Worrall,  7  Car.  &  P.  516  ;Rex 

174;  The  State  v.  Martin,  12  Ire.  157  ;  v.  Richards,   Russ.  &  Ry.  28;    Reg.  v. 

The  State  v.  Williams,  9  Ire.  140 ;  Cash  Gooch,  8  Car.  &  P.  293;  Rex  v.  Nixon,  7 

v.  The  State,  10  Humph.  Ill ;  The  State  Car.  &  P.  442. 

v.  Miles,  2  Nott  &  McCord,  1 ;  Murray  v.  10  Rex  v.  John,  7  Car.  &  P.  324. 
The  State,  18  Ala.  727  ;   Crow  ».  Th« 
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not  belonging  to  such  person,  any  cotton,  corn,  rice,  or  other 
grain  fraudulently,  with  an  intent  secretly  to  convert  the  same  to 
the  use  of  such  person  taking  the  same,  such  person  so  offending 
shall  be  guilty  of  larceny."  Whereupon  the  court  has  held,  that 
corn  growing  in  the  field,  not  previously  severed  from  the  soil,  is 
within  the  act.1  Likewise  are  peas  within  the  words  "  other 
grain."  a 

§  797  [693].  Choses  in  action  and  the  like.  But  the  most  im- 
portant enactments  relate  to  choses  in  action,  records,  receipts,  and 
other  similar  things,  which  are  now  pretty  generally  subjects  of 
statutory  larceny.  We  have  seen,  in  other  connections,  the  mean- 
ings of  such  words  as  "  order"  8  "  warrant"  4  "  request"  6  "  prom- 
issory note"  6  "  bill  of  exchange" 7  "  undertaking"  8  "  receipt"  9 
"  goods  and  chattels" 10  "  money"  u  There  are  found  in  statutes 
against  larceny  various  other  words,  such  as  "personal  goods"  12 
"  personal  property,"  18  "  bank-note"  u  "  securities  and  effects" lb 
"valuable  security,"1*  "book  of  accounts,"11  "draft,"16  "post- 

1  The  State  t>.  Stephenson,  2  Bailey,  884.  M  Pomeroy  v.  Commonwealth,  2  Va. 
There  is  a  preamble  which  aids  this  con-  Cas.  342  ;  The  State  v.  Tillery,  1  Nott  & 
struction  ;  bat  the  court  thought  the  same  McCord,  9  ;  The  State  v.  Cassados,  1  Nott 
result  would  follow  without  the  preamble.  &  McCord,  91 ;    Sylvester  v.   Oirard,  4 

2  The  State  v.  Williams,  2  Strob.  474.  Rawle,  185;  Spangfer  v.  Commonwealth, 

*  Vol.  I.  4  340-346,  350;  ante,  §  525;  3  Binn.  533;  McDonald  v.  The  State, 
Bex  v.  Hart,  6  Car.  &  P.  106.  8  Misso.  283 ;  Bex  v.  Mead,  4  Car.  &  P. 

4  Vol.  I.  $  340, 341, 347, 348, 350 ;  ante,  535 ;  Culp  ».  The  State,  1  Port.  33 ;  People 

1  525.  v.  Kent,  1  Done.  Mich.  42 ;  The  State  v. 

*  Vol.  L  f  340,  341,  349,  550;  ante,  Allen,  B.  M.  Chart.  518;  Commonwealth 
t  525.  v.  Band,  7  Met.  475 ;   The  State  v.  Dob- 

6  Vol.  I.  f  351  ;  ante,  f  525;  Culp  v.  son,  3  Harring.  Del.  563;  The  State  v. 
The  State,   1   Port.  33 ;  Bex  v.  Phipoe,  Smart,  4  Rich.  856 ;  People  v.  Wiley,  3 

2  Leach,  4th  ed.  673,  2  East  P.  C.  599;  Hill,  N.  Y.  194,  211;  Bex  v.  Vyse,  1 
Wilson  v.  The  State,  1  Port.  118;  People  Moody,  218;  Rich  r.  The  State,  8  Ohio, 
v.  Call,  1  Denio,  120;  People  v.  Cook,  111 ;  Cummings  v.  Commonwealth,  2  Va. 
2  Parker,  12.  Cas.   128;  Johnson  v.  People,  4  Denio, 

7  Vol.  I.  f  352 ;  ante,  f  525,  526 ;  Bex  364 ;  Low  v.  People,  2  Parker,  37.  And 
v.  Aickles,  1  Leach,  4th  ed.  294, 2  East  P.  C.  Bee  Vol.  I.  f  351 ,  357-359 ;  Starkey  v.  The 
675 ;  Bex  v.  Hart,  6  Car.  &  P.  106.  State,  6  Ohio  State,  266. 

8  Vol.  I.  *  353 ;  ante,  \  525.  "  Vol.  I.  S  248,  353,  note ;  Bex  v.  As- 

9  Vol.  I.  f  354,  355 ;  ante,  4  525,  527 ;  lett,  1  New.  Bep.  1,  2  Leach,  4th  ed.  958, 
People  v.  Loomifl,  4  Denio,  380 ;  Beg.  v.  Buss.  &  By.  67. 

Frampton,  2  Car.  &  K.  47 ;  Beg.  v.  Bod-  10  Vol.  I.   f   248,  353,  note ;    Beg.  v. 

way,  9  Car.  &  P.  784 ;  Commonwealth  v.  Heath,  2  Moody,  33 ;  Bex  v.  Yates,   1 

Williams,  9  Met.  273.  Moody,   170;  Bex  v.  Hart,   6  Car.  &  P. 

10  Vol.  L  4  357,  358;  Bex  v.  Mead,  4  106;  Bex  v.  Vyse,  1  Moody,  218;   Beg. 

Car.  &  P.  535;  People  v.  Kent,  1  Doug.  v.  Smith.  Dears.  561. 

Mich.  42 ;  Bex  v.  Vyse,  1  Moody,  218.  "  Commonwealth  v.  Williams,  9  Met. 

ii  Vol.  I.  4  359  *  ante   4  592.  273. 

13  Vol.  L  *  357;'  United  States  v.  Moul-  »  Bex  v.  Pooler,  Buss.  &  By.  12,  3  Bos. 

ton,  5  Mason,  535.  &  P.  311 ;  Beg.  v.  West,  Dears.  &  B.  109. 

18  People  v.  Loomis,  4  Denio,  380. 
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letter" 1  and  "  record"  2  which  require  no  extended  explanation 
here. 

§  798  [694].  In  the  construction  of  these  statutes,  the  rules  of 
common-law  larceny  are  to  be  applied.8  Thus  the  chose  in  action 
must  be  genuine,  and  of  some  value  as  such,  or,  at  least,  must 
pass  for  value  ; 4  yet,  under  circumstances,  it  may  be  one  which 
the  law  forbids  to  be  issued ;  being  still  binding  on  the  parties, 
and  therefore  valuable.6 

§  799  [695].  Where  a  debtor  procured  his  creditor  to  sign  a 
receipt  for  the  debt,  pretending  to  be  about  paying  him;  and 
then,  without  paying,  took  it  away  fraudulently,  he  was  held,  in 
New  York,  not  to  be  guilty  of  a  larceny  of  the  receipt ;  because 
it  had  not  become  effectual  by  delivery,  and  so  was  worthless.6 
In  like  manner,  a  promissory  note,  which  has  not  passed  from  the 
hands  of  its  maker,  is  not  within  statutes  against  the  stealing  of 
promissory  notes.7  And  to  compel  a  person  by  threats  and  duress 
to  write  and  deliver  such  note,  is  not  to  steal  it.8  But  the  Massa- 
chusetts court  held,  that,  under  a  statute  against  the  larceny  of 
bank-bills,  the  offence  may  be  committed  of  bills  redeemed  by  the 
bank  which  issued  them,  while  in  the  hands  of  its  agents ;  for, 
besides  the  paper  being  of  value  to  the  bank,  "  a  consideration  of 
more  importance  is,  that,  notwithstanding  the  bills  were  stolen, 
yet,  on  being  passed  to  a  bond  fide  holder,  the  bank  would  have 

1  Reg.  v.  Mence,  Car.  &  M.  234,  as  to  State  v.  Smart,  4  Rich.  356 ;  Johnson  v. 

the  words  "shall  steal  from  or  oat  of  a  People,  4  Demo,  364;  Low  v.  People,  2 

post  letter,  any  chattel  or  money ;  "  Rex  Parker,  37. 

v.  Howatt,   2  East  P.  C.  604 ;  Reg.  v.  6  Ante,  f  783 ;  Sylvester  t>.   Girard,  4 

Wynn,   1  Den.  C.  C.  365,  Temp.  £  M.  Rawle,  185;  Starkey  v.  The  State,  6  Ohio 

32,  3  New  Sess.  Cas.  414,   13  Jar.  107 ;  State,  266.    See  Rex  v.  Yates,  1  Moody, 

Reg.  v.  Shepherd,  Dears.  606.  170;  Culp  v.  The  State,  1  Port.  83;  Rex 

*  Wilson  t7.  The  State,  5  Ark.  513.  v.  Pooley,  3  Bos.  &  P.  315,  Russ.  &  Ry.  31. 
■  Rex  v.  John,  7  Car.  &  P.  324 ;  The  6  People  v.  Loomis,  4  Denio,  380.    a.  p. 

State  v.  Braden,  2  Tenn.  68 ;  The  State  v.  perhaps,   Reg.  v.  Frampton,  2  Car.  &  K. 

Wisdom,  8  Port.   511;  Vaughn  v.  Com-  47.    Reg.  v.  Rodway,  9  Car.  &  P.  784, 

monwealth,  10  Grat.  758 ;  People  v.  Call,  might  seem  opposed  to  this  doctrine,  bat 

1  Denio,  120 ;  Vol.  I.  \  188,  189, 193.  for  the  fact  that  the  indictment  was  for 

*  PomeroT  v.  Commonwealth,  2  Ya.  stealing,  not  the  receipt,  bat  the  piece  of 
Cas.  342 ;  The  State  v.  Tillery,  1  Nott  &  paper  on  which  it  was  written.  See  ante, 
McCord,  9 ;  The  State  v.  Cassados,  1  Nott  \  783 ;  Reg.  v.  Smith,  2  Den.  C.  C.  449, 
&  McCord,  91 ;  Rex  v.  Pooley,  Ross.  &  Ry.  9  Eng.  L.  &  Eq.  532.  And  see  the  ob- 
12,  3  Bos.  &  P.  311;  McDonald  v.  The  serrations  in  Reg.  v.  Frampton,  above 
State,  8  Misso.  283  ;  Rex  v.  Mead,  4  Car.  cited. 

&  P.  535 ;  Culp  i;.  The  State,  1  Port.  33 ;  *  Wilaon  v.  The  State,  1  Port.  118.  Yet 

Wilson  v.  The  State,  1  Port.   118;  The  the  maker  of  a  promissory  note  delirered, 

State  v.  Allen,  R.  M.  Charl.  518 ;  Com-  is  guilty  if  he  steal  it  from  the  holder.  Peo- 

monwealth  v.-  Rand,  7  Met.  475;    The  pie  v.  Call,  1  Denio,  120. 

State  v.  Dobson,3  Harring.  Del.  563 ;  The  8  Rex  v.  Phipoe,  2  Leach,  4th  ed.  673, 

State  v.  Hand,  3  Harring.  Del.  564 ;  The  2  East  P.  C.  599. 
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been  bound  to  him  for  the  payment  of  them,  in  the  same  manner 
as  if  they  had  not  been  redeemed." 1 


II.    The  Ownership  of  the  Property. 

§  800  [696].  Things,  to  be  the  subject  of  larceny,  must  have 
an  owner  in  feet ; a  though  he  may  doubtless  be  unknown  to  the 
thief,  as  clearly  he  may  be  to  the  grand  jury  who  indict  him.8 
"  And  therefore,"  according  to  the  old  books,  "  he  who  takes 
away  treasure-trove,4  or  a  wreck,  waif,  or  stray,  before  they  have 
been  seized  by  the  persons  who  have  a  right  thereto,  is  not  guilty 
of  felony."  5  But  the  last-mentioned  doctrine  has  some  modern 
limitations,  growing  principally  out  of  statutes,  which  give  a  par- 
ticular ownership  in  these  things;   and  out  of  more  accurate 

1  Commonwealth  v.  Band,  7  Met.  475,  facts :  A  laborer  was  ploughing  in  some 

476.    And  see  People  v.  Wiley,  3  Hill,  grounds,  and  the  share  of  his  plough  going 

N.  Y.  194, 21 1 ;  Rex  v.  Vyse,  1  Moody,  218;  deeper  than  ploughshare  had  gone  before 

Bex  v.  Hanson,  Rubs.  &  Ry.  232,  2  Leach,  turned  up  what  he  supposed  to  be  pieces 

4th  ed.  1090;  Reg.  v.  West,  Dears.  &  B.  of  old    brass.    It   was,    in    truth,  gold. 

109.  Some  other  persons  ascertaining  it  to  be 

*  1  Hale  P.  C.  512.  gold,  but  keeping  their  discovery  from  him, 
8  1  Gab.  Crim.  Law.  602.  bought  it  of  trim  for  brass,  and  sold  it  for 

*  Though  the  takine  of  treasure-trove  is  gold,  thus  realizing  over  500/.  They  were 
not  larceny,  still,  in  the  English  law,  the  indicted  for  concealing  treasure-trove,  and, 
concealment  of  the  finding  of  it  is  a  misde-  though  objections  were  taken,  they  were 
meanor,  punishable  by  fine  and  imprison-  convicted,  and  the  conviction  was  held  to 
ment.  Lord  Coke  says  :  "  Treasure-trove  be  right.  "  The  law  is  clear,"  said  Erie, 
is  when  any  gold  or  silver,  in  coin,  plate,  C.  J., "  that  the  queen  has  a  right  to  treas- 
or  bullion,  hath  been  of  ancient  time  ure-trove,  and  the  finder  must  not  hinder  the 
hidden,  wheresoever  it  be  found,  whereof  finding  from  becoming  known.  The  facts 
no  person  can  prove  any  property ;  it  doth  here  are,  that  Butcher  [the  laborer  who 
belong  to  the  king,  or  to  some  lord  or  ploughed  up  the  gold]  is  an  innocent  finder, 
other  of  the  king's  grant,  or  prescription,  and  thinks  the  treasure-trove  is  brass.  The 
The  reason  wherefore  it  belongeth  to  the  prisoners,  on  the  other  hand,  knowing  it  to 
king  is  a  rule  of  the  common  law,  that  be  gold,  and  how  it  has  been  found,  take 
such  goods  whereof  no  person  can  claim  it  as  brass,  and  sell  it  as  gold,  and  tell 
property  belong  to  the  king ;  as  wrecks,  falsehoods  in  order  to  conceal  the  transac- 
strays,  &c."  It  must  be  gold  or  silver ;  tion."  Martin,  B.,  made  the  following 
"  for,  if  it  be  of  any  other  metal,  it  is  no  observation,  which  may,  or  may  not,  be 
treasure ;  and,  if  it  be  no  treasure,  it  be-  held  hereafter  to  qualify  the  doctrine  re- 
longs  not  to  the  king,  for  it  must  be  treas-  specting  this  offence :  "I  am  inclined  to 
ure-trove.  It  is  to  oe  observed,  that  veins  think,  that  the  first  person  who  conceals 
of  gold  and  silver  in  the  grounds  of  sub-  the  treasure  is  guilty,  and  not  those  into 
jects  belong  to  the  king  by  his  prerogative,  whose  possession  it  comes  subsequently, 
for  they  are  royal  mines,  but  not  of  any  If,  therefore,  Butcher  had  known  that  the 
other  metal  whatsoever  in  subjects1  treasure  was  gold,  I  should  have  doubted 
grounds.  Whether  it  be  of  ancient  time  whether  the  prisoners  could  have  been  con- 
hidden  in  the  ground,  or  in  the  roof,  or  victed.  Here,  however,  it  is  clear  that 
walls,  or  other  part  of  a  castle,  house,  Butcher  was  an  innocent  agent."  Reg.  v. 
building,  ruins,  or  elsewhere,"  is  imma-  Thomas,  1  Leigh  &  G.  313,  325,  326. 
terial,  "so  as  the  owner  cannot  be  6  1  Hawk.  P.  C.  Curw.  Ed.  p.  149, 
known."  3  Inst.  132.  In  1863,  there  was  {  38;  Hammond  on  Larceny,  pari.  ed.  p. 
a  conviction  in  England  for  the  conceal-  21,  pi.  28;  1  Hale  P.  C.  510;  2  Russ. 
ment  of  treasure-trove,  on  the  following  Crimes,  Grea.  Ed.  86,  87. 
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notions,  prevalent  in  later  times,  concerning  the  larceny  of  lost 
goods.1 

§  801  [697].  We  have  seen,2  that,  according  to  the  definitions 
of  larceny,  the  thing  stolon  must  be  another**.  But  the  law  recog- 
nizes in  things  personal  two  kinds  of  ownership,  general  and 
special.  Therefore  an  article  may  be  stolen  from  one  who  is 
either  the  general  or  special  owner  of  it.8  For  instance,  if  goods 
in  the  hands  of  a  bailee  are  feloniously  taken,  the  indictment 
ordinarily  may  describe  them  as  either  the  bailee's4  or  bailor's,6  at 
the  election  of  him  who  draws  it.  And  articles  of  clothing,  worn 
by  an  infant,  may  be  usually  alleged  to  belong  to  the  infant6  or 
the  father,7  according  to  such  election.  So  goods  stolen  from  a 
thief  may  be  charged  as  the  goods  of  either  the  thief  or  the  true 
owner.8  But  it  would  be  a  departure  from  the  plan  of  this  volume 
to  pursue  the  matter  here. 

§  802  [698].  If  one,  therefore,  has  transferred  to  another  a  spe- 
cial property  in  goods,  retaining  in  himself  the  general  ownership, 
or,  if  the  law  has  made  such  transfer,  he  commits  larceny  by  tak- 
ing them  with  felonious  intent.  "  For,"  says  Mr.  East,  "  if  A 
bail  goods  to  B,  and  afterwards,  animo  furandi,  steal  them  from 
him,  with  design  probably  to  charge  him  with  the  value ;  or,  if  A 
send  his  servant  ynth  money,  and  afterwards  waylay  and  rob  him, 

1  See  post,  $  841,  857-861.  This  mat-  the  manor."  The  whole  of  this  opinion 
ter  is  considerably  discussed  by  Parke,  fi.f  may  be  read  with  great  profit.  As  to 
in  Reg.  v>  Thurborn,  1  Den.  C.  C.  387,  2  waif  in  this  country,  see  Vol.  I.  $  741. 
Car.  &  K.  831,  Temp.  &  M.  67.  He  said :  As  to  what  is  derelict,  in  the  sense  of  the 
"  Treasure-trove  and  waif  seem  to  be  sub-  admiralty,  and  what  are  the  consequences 
iect  to  a  different  construction  from  goods  of  the  doctrine,  see  The  Bee,  Ware,  332 ; 
lost.  Treasure-trove  is  properly  money  Tyson  v.  Prior,  I  Gallis.  133;  The  Bos- 
supposed  to  have  been  hidden  by  some  ton,  1  Sumner,  828 ;  The  Henry  Ewbank, 
owner  since  deceased,  the  secret  of  the  de-  1  Sumner,  400 ;  Flinn  v.  Leander,  Bee, 
posit  having  perished,  and  therefore  belongs  260;  Wilkie  v.  Brig  St  Petre,  Bee,  82. 
to  the  crown  ;  as  to  waif,  the  original  owner  s  Ante,  §  777  and  note, 
loses  his  right  to  the  property  by  neglecting  'Ante,  $  777,  note,  par.  19;  1  Hale 
to  pursue  the  thief.  The  very  circumstances  P.  C.  513 ;  2  East  P.  C.  652 ;  Langford  v. 
under  which  these  are  assumed  to  have  The  State,  8  Texas,  115;  The  State  v. 
been  taken  and  converted,  show  that  they  Furlong,  19  Maine,  225. 
could  not  be  taken  from  any  one,  there  be-  4  Reg.  v.  Bird,  9  Car.  &  P.  44 ;  Jones  v. 
ing  no  owner.  Wreck  and  stray  are  not  The  State,  13  Ala.  153 ;  Beg.  v.  Jones,  2 
exactly  on  the  same  footing  as  treasure-  Moody,  293 ;  The  State  v.  Wisdom,  8 
trove  and  waif;  wreck  is  not  properly  so  Port.  511. 

called  if  the  real  owner  is  known,  and  it  is  *  Beg.  v.  Vincent,  2  Den.  C.  C.  464,  9 

not  forfeited  until  after  a  year  and  a  day.  Eng.  L.  &  Eq.  548. 

The  word  estray  is  used  in  the  books  in  dif-  6  The  State  v.  Koch,  4  Harring.  Del. 

ferent  senses ;  as  .  .  .  .  where  it  is  used  in  570. 

the  sense  of  cattle  forfeited  after  being  in  a  7  Reg.  v.  Hughes,  Car.  &  M.  593 ;  2 

manor   one   year  and  one    day   without  East  P.  C.  654 ;  1  Gab.  Crim.  Law,  600. 

challenge  after  being  proclaimed,  where  the  8  Ward  v.  People,  3  Hill,  N.  Y.  395, 

property  vests  in  the  crown  or  its  grantee  6  Hill,  N.  Y.  144.    See  The  State  v.  Som- 

of  estrays ;  and  also  of  cattle  straying  in  erviile,  21  Maine,  14. 

[428] 


CHAP.  XXXVI.]  LARCENY.  §  804 

with  intent  to  charge  the  hundred ;  in  either  case  the  felony  is 
complete."  l  Yet  the  English  judges  were  divided  on  the  ques- 
tion, whether  a  man  may  be  guilty  of  larceny  of  his  own  goods, 
where  the  intent  and  effect  of  the  act  are  simply  to  defraud  the 
crown  of  revenue.2  In  New  York,  some  articles  having  been 
levied  on  by  a  constable,  under  an  execution  against  the  owner ; 
the  latter  took  them  from  the  constable's  possession,  accused  him 
of  having  wrongfully  appropriated  them,  and  sued  him  for  their 
value  ;  when  the  court  sustained  against  this  owner  an  indictment 
for  larceny,  the  property  being  therein  alleged  to  be  the  consta- 
ble's.8 On  principle,  we  must  conclude,  that  the  doctrines  of  this 
section  can  apply  only  to  cases  in  which  the  person  in  possession 
sustains  to  the  owner  such  a  relation  as  to  be  legally  chargeable 
with  the  loss  of  the  goods,  or  at  least  to. have  a  right  of  action  in 
his  own  name  against  a  third  person  for  a  trespass  upon  them.4 

§  803.  The  reader  should  bear  in  mind,  that  the  discussions 
under  this  sub-title  relate  primarily  to  the  law,  in  distinction 
from  the  procedure.  The  work  on  Criminal  Procedure  will  con- 
tain many  things  concerning  the  pleading  and  the  evidence,  as 
respects  this  matter  of  the  ownership,  not  set  down  in  the  forego- 
ing sections. 

III.    The  Asportation  of  the  Property. 

§  804  [699].  In  the  language  of  the  old  definitions  of  larceny, 
the  goods  taken  must  be  carried  away.b  But  they  need  not  be 
retained  in  the  possession  of  the  thief,  neither  need  they  be  re- 
moved from  the  owner's  premises.  The  doctrine  is,  that  any 
removal,  however  slight,  of  the  entire  article,  which  is  not  attached 
either  to  the  soil  or  to  any  other  thing  not  removed,  is  sufficient ; 6 

1  2  East  P.  C.  654 ;  1  Gab.  Crim.  Law,  Rich.  291 .    And  see  Brownell  v.  Munches- 

600;  1  Hale  P.  C.  513;  3  Inst.  510.    So  ter,  1  Pick.  232;  Bond  v.  Padelford,  13 

in  civil  jurisprudence,  the  person  to  whom  Mass.  394 ;  Inglee  v.  Bosworth,  5  Pick, 

property,  subject  to  a  lien,  as,  for  instance,  498. 

for  freight,  is  committed  with  directions  not  *  And  see  2  East  P.  C.  654  ;  1  Gab. 

to  deliver  it  until  the  lien  is  discharged,  Crim.  Law,  600 ;  Rex  v.  Bramley,  Buss, 

may  maintain  an  action  of  trespass  against  &  Ry.  478 ;  Reg.  v.  Cain,  2  Moody,  204  J 

the  general  owner,  who,  with  knowledge  of  Rex  v.  Webb,  1  Moody,  431 ;  McDaniel's 

these  facts,  takes  it  without  permission,  and  case,  19  Howell  St.  Tr.  745,  803  ;  Reg.  v. 

without  discharging  the  lien.     Cowing  v.  Watts,  2  Den.  C.  C.  14,  1  Eng.  L.  &  Eq. 

Snow,  11  Mass.  415.  558;  Reg.  v.  Webster,  1  Leigh  &  C.  77 ; 

*  Rex  v.  Wilkinson,  Ross.  &  Ry.  470.  Reg.  v.  Burgess,  1  Leigh  &  C.  299. 

8  Palmer   v.  People,    10  Wend.    165.  •  Ante,  \  777,  note. 

See,   however,  The    State   v.  Sotherlen,  6  Rex  v.  Rawlins,  2  East  P.  C.  617 ; 

Harper,  414 ;    The  State   v.  Mazyck,  3  The  State  v.  Wilson,  Coxe,  439 ;  Rex  v. 
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while  nothing  short  of  this  will  do. l  Thus,  where  the  defendant 
lifted  a  bag,  he  meant  to  steal,  from  the  bottom  of  the  boot  of  a 
coach,  but,  before  he  got  it  completely  above  the  space  it  had 
occupied,  was  detected ;  yet,  every  part  of  it  having  been  raised 
from  where  the  particular  part  had  lain,  the  asportation  was  held 
to  be  complete.2  On  the  other  hand,  it  was  decided  not  to  be  suffi- 
cient, where  a  person,  who  was  in  a  wagon,  set  a  long  bale  upon 
its  end,  and  cut  the  wrapper  ajl  the  way  down,  yet  was  appre- 
hended before  he  had  taken  anything  out  of  the  bale.3  And 
where  goods  in  a  shop  were  tied  to  a  string,  fastened  at  one  end 
to  the  counter,  a  thief  who  carried  them  as  far  away  as  the  string 
would  permit  was  held  not  to  have  committed  larceny,  because  of 
their  being  thus  attached.4  The  same  rule  was  applied  where  a 
purse,  fastened  in  this  way  to  a  bunch  of  keys,  was  taken  from 
the  pocket,  while  the  keys  remained  in  the  pocket ;  there  was  no 
asportation,  since  there  was  no  complete  severance  from  the  per- 
son.5 In  these  cases,  the  prisoner's  control  over  the  thing  was  not 
for  an  instant  perfect;  if  it  had  been,  it  would  have  been  suffi- 
cient, even  though  the  control  had  the  next  instant  been  lost.  So 
the  court  held,  where  a  man's  watch  and  chain  were  forced  from 
his  pocket,  but  the  key  of  the  watch  immediately  caught  and 
fastened  itself  upon  a  button :  the  larceny  here  was  complete.6 

§  805  [700].  A  person  who  takes  a  thing  feloniously  does  not 
purge  the  offence  by  handing  it  immediately  back  to  the  owner.7 
When  therefore  a  robber,  on  getting  the  purse  he  demanded, 
returned  it,  saying,  "  If  you  value  your  purse,  you  will  please 
to  take  it  back,  and  give  me  the  contents  of  it,"  but  was  appre- 
hended before  the  money  was  given,  he  was  held  to  have  commit- 
ted the  crime.8 

Walsh,  1  Moody,   14 ;  ]$eg.  v.  Simpson,  •  Beg.  v.  Simpson,  29  Eng.  L.  &  Eq. 

29  Eng.  L.  &  Eq.  580,  Dears.  421,  18Jur.  530,  Dears.  421,   18  Jar.  1030.    In  like 

1030.  manner,  to  remove  an  ear-ring  from  the 

1  Rex  v.  Cherry,  1  Leach,  4th  ed.  236,  ear  of  a  lady  to  the  curls  of  her  hair,  in 
note,  2  East  P.  C.  556 ;  3  Greenl.  Ev.  which  it  lodges,  is  an  asportation ;  "  for  it 
$154;  1  Hawk.  P.  C.  Curw.  Ed.  p.  147.  being  in  the  possession  of  the  prisoner  for 

2  Rex  v.  Walsh,  1  Moody,  14.  a  moment,  separate  from  the  lady's  person, 
8  Rex  v.  Cherry,  1  Leach,  4th  ed.  236,    was  sufficient,  although  he  could  not  retain 

note,  2  East  P.  C.  556.    But  where  the  it,  but  probably  lost  it  again  the  same  in- 

prisoner  had  removed  a  parcel  of  goods  stant."    Rex  v.  Lapier,  1  Leach,  4th  ed. 

from  the  fore  part  to  near  the  tail  of  the  820,  2  East  P.  C.  557. 

wagon,  the  asportation  was  held  to  be  com-  7  Rosooe  Crira.  Ev.  588.    See  Rex  v. 

plete.     Rex  v.  Coslet,  1  Leach,  4th  ed.  Wright,  9  Car.  &  P.  554,  note ;  Reg.  v. 

236,  2  East  P.  C.  556.  Phetheon,  7  Car.  &  P.  552 ;  Reg.  v.  Peters, 

*  Anonymous,    2  East  P.   C.    556,    1  1  Car.  &  E.  245. 

Leach,  4th  ed.  321,  note.  8  Rex  v.  Peat,  1  Leach,  4th  ed.  228,  2 

6  Wilkinson's  case,  1  Hale  P.  C.  508.  East  P.  C.  557. 
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§  806  [701].  Merely  to  shoot  down,  with  felonious  intent,  a 
live  animal,  is  not  an  asportation  sufficient  to  constitute  a  larceny 
of  the  animal ; 1  but,  where  there  is  no  previous  asportation,  there 
must  be  also,  it  seems,  some  slight  removal  after  the  killing.8 
And  on  this  principle,  where  one  stopped  another  carrying  a  bed, 
and  told  him  to  put  it  down  or  be  shot ;  but,  the  bed  being  put 
down,  was  arrested  before  he  could  take  it  up ;  the  offence  was 
held  not  to  be  committed.8  If  a  thief,  at  an  inn,  orders  another's 
horse  to  be  led  out,  and  this  is  done,  the  leading  out  is  an  aspor- 
tation.1 So  is  pulling  wool  from  a  sheep,  or  milking  a  cow,  on  a 
charge  of  stealing  the  wool  or  the  milk.6  And  the  asportation  was 
held  to  be  sufficient,  where  the  prisoner,  receiving  gas  of  a  gas 
company,  diverted  some  of  it  to  his  burners  without  its  passing  the 
meter  to  be  measured,  the  means  employed  being  to  use  a  pipe 
running  directly  from  the  entrance  to  the  exit  pipe.6 

§  807  [702] .  A  statute  of  Alabama  makes  it  larceny,  "  if  any 
person  shall  steal  any  negro  or  mulatto  slave  whatsoever,  out  of 
or  from  the  possession  of  the  owner  or  overseer  of  such  slave." 
And  the  court  has  held,  that  an  actual  taking  and  removal  of  the 
slave  is  essential  to  the  offence,  the  same  as  of  any  other  chattel ; 
so  that,  when  the  slave  merely  leaves  his  master  by  the  persuasion 
of  one  to  whom  he  intends  to  deliver  himself  up,  there  is  no 
sufficient  asportation.  Says  the  court :  "  If  one  entice  a  horse, 
hog,  or  other  animal,  by  placing  food  in  such  a  situation  as  to 
operate  on  the  volition  of  the  animal,  and  he  assumes  the  domin- 
ion over  it,  and  has  it  once  in  his  control,  the  deed  is  complete  ; 
but,  if  we  suppose  him  detected  before  he  has  the  animal  under 
his  control,  yet  after  he  has  operated  on  its  volition,  the  offence 
would  not  be  consummated."  It  was  thought,  however,  that 
some  modification  of  this  rule  is  required  as  applied  to  the  larceny 
of  slaves,  actual  control  at  the  instant  of  the  stealing  not  being 
necessary  here ;  yet  the  prisoner  should  have  been  at  least  in 
some  situation  to  aid  the  slave  in  his  escape.7 

>  The  State  v.  Seagler,  1  Rich.  SO. '  *  Reg.  v.  White,  20  Eng.  L.  &  Eq.  585, 

9  See  Reg.  ».  Hogan,  1  Crawf.  &  Dix  Dean.  203,  3  Car.  &  K.  363,  22  Law  J. 

C.  C.  366 ;  Rex  v.  Rawlins,  2  East  P.  C.  n.  s.  M.  C.  123,  17  Jar.  536 ;  Common- 

617;  Rex  v.   Williams,  1  Moody,   107;  wealth  v.  Shaw,  4  Allen,  308. 

Rex  v.  Clay,  Ruse.  &  Ry.  387;  Rex  v.  7  The  State  v.  Wisdom,  8  Port.  511. 

Sutton,  8  Car.  &  P.  291.  See  Mooney  v.  The  State,  8  Ala.  328 ;  The 

8  Fan-el's  case,  2  East  P.  C.  557.  State  v.  Martin,  12  Ire.  157  ;  Hite  v.  The 

*  Rex  t;.  Pitman,  2  Car.  &  P.  423.  State,  9  Yerg.  198;  Kemp  t>.  The  State, 

*  Rex  v.  Martin,  1  Leach,  4th  ed.  171,  11  Humph.  320;  post,  §  813. 
2  East  P.  C.  618. 
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IV.   The  Trespass. 

§  808  [703].  It  is  a  rule,  rather,  technical  than  resting  on  any 
clear  reason,  that  there  can  be  no  larceny  without  a  trespass.  The 
rule,  however,  is  fully  established.1  Now,  this  rule,  though  it 
seems  at  the  first  impression  to  be  a  very  small  and  simple  matter, 
is,  in  its  results,  one  of  the  principal  matters  to  be  considered 
under  this  title  Larceny.  There  are  so  many  varying  circum- 
stances in  which  some  sort  of  legal  relation  subsists  between  the 
wrong-doer  and  the  owner  of  the  property,  so  many  circumstances 
under  which  persons  misappropriate  property  to  which  or  to  the 
owner  of  which  they  stand  not  as  entire  strangers,  raising  nice 
points  as  to  whether  there  has  been  a  trespass  or  not,  that,  out  of 
this  doctrine  of  trespass,  grows  a  vast  amount  of  law,  with  almost 
countless  legal  decisions.  And  as  we  travel  over  this  line  of  legal 
doctrine  and  decision  we  shall  see,  that  the  courts  in  expounding 
the  rule  have  established  some  technical  limitations  and  distinc- 
tions not  less  nice  and  refined  than  the  rule  itself. 

§  809.  It  was,  as  the  reader  knows,  to  make  punishable  acts  of 
misappropriation  where  there  was  no  trespass,  that  the  statutes 
against  embezzlement  were  passed.  And  as  those  statutes  have 
been  found  from  time  to  time  defective,  they  have  been  amended, 
and  their  scope  has  been  enlarged.  So,  to  meet  certain  other 
cases  of  fraudulent  obtaining  and  using  property  to  which  he  who 
practises  the  fraud  is  not  entitled,  we  have  the  common-law  doctrine 
of  cheat,  and  the  statutes  against  obtaining  money  or  goods  by  false 
pretences.  And  there  are  known  to  the  law  some  other  offences 
the  gist  of  which,  perhaps,  is  the  wrong-doer's  getting  into  his 
possession,  under  special  circumstances,  and  misusing,  for  his  own 
benefit  or  to  another's  injury,  property  to  which  he  is  not  entitled. 
If,  therefore,  there  is  no  larceny  where  there  is  no  trespass,  it 
does  not  follow  that  there  is  no  offence. 

§  810  [703].  Moreover,  from  the  universal  principle,  according 
to  which  an  act  and  intent,  concurrent  in  point  of  time,  are  neces- 
sary to  constitute  every  common-law  offence,2  comes  the  doctrine, 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  142,  $  I ;  v.  Frampton,  2  Car.  &  K.  47  ;  Cartwright 

Bex  v.  Raven,  J.  Kel.  24 ;  Pennsylvania  v.  Green,  8  Vcs.  405 ;    2  Leach,  4th  ed. 

v.  Campbell,  Addison,  232  ;  The  State  v.  952 ;  Morehead  v.  The  State,  9  Humph. 

Braden,  2  Tenn.  68  ;  Hite  v.  The  State,  9  635. 

Yerg.  198;  Wright  o.  The  State,  5  Yerg.  a  Vol.  I.  $  364  et  seq. 
154  ;  Bex  v.  Hart,  6  Car.  &  P.  106 ;  Bex 

[432] 


CHAP.  XXXVI.]  LARCENY.  §  812 

that,  in  larceny,  the  trespass,  or  rather  the  asportation  by  trespass, 
must  be  simultaneous  with  the  intent  to  steal.1  When,  therefore, 
one  took  innocently  into  his  possession  bank-notes,  given  him  by 
another  to  keep,  but  afterward  denied  all  knowledge  of  them,  he 
was  held  —  in  a  case  where  no  subsequent  act  was  shown  —  not  to 
be  guilty  of  larceny.2  And  on  the  same  principle,  where  one 
innocently  received  through  the  post-office  a  letter,  intended  for 
another  person  of  the  same  name,  inclosing  a  check,  and  wrong- 
fully appropriated  the  check  to  his  own  use,  he  was  held  not  guilty 
of  this  offence.8 

§  811  [704].  The  further  consideration  of  this  matter  of  tres- 
pass presents  the  following  points  of  inquiry :  First,  Concerning 
the  kind  of  force  requisite ;  Secondly,  Concerning  the  effect  of  a 
consent  to  the  taking ;  Thirdly,  Concerning  the  possession,  which 
the  owner  must  have,  and  the  thief  must  not  have,  of  the  prop- 
erty, that  the  trespass  may  attach  to  it ;  wherein  will  be  considered 
the  act  of  trespass  which  one  must  perform  to  steal  the  goods  of 
another  in  his  own  hands.  Fourthly,  Concerning  the  application 
of  the  doctrines  unfolded,  to  certain  relations  and  things ;  as  to 
bailees  of  different  kinds,  wives,  lost  goods. 

§  812  [705].  First.  The  kind  of  force  requisite.  This  taking 
by  trespass  involves  the  idea,  ordinarily,  of  physical  force  4  applied 
to  the  thing  taken  ;  as  where  one  pulls  wool  from  a  sheep,  milks 
a  cow,5  or  snatches  from  another  person  a  parcel.8  Whether  the 
force  be  secret  or  open,  in  the  day  or  in  the  night,  is  immaterial, 
except  as  manifesting,  under  particular  circumstances,  the  intent.7 
So  it  may  be  force  either  directly  employed,  or  force  used  through 

1  Vol.  I.  $  366 ;  Rex  v.  Charlewood,  1  here  the  evidence  is  the  other  way,  for  the 

Leach,  4th  ed.  409,  2  East  P.   C.  689;  prosecutor  voluntarily  gave  the  notes  to 

Rex  v.  Leigh,  2  East  P.  C.  694, 1  Leach,  the  prisoner." 

4th  ed.  411,  note ;  Reg.  v.  Box,  9  Car.  &  P.        8  Rex  v.  Macklow,  1  Moody,  160,  Car. 

,126  ;  The  State  w.  Smith,  2  Tyler,  272 ;  Crim.  Law^3d  ed.  280.    And  see  Reg.  v. 

People  v.  Reynolds,  2  Mich.  422;  Booth  Glass,  1  Den.  C  C.  215,  2  Car.  &  K.  395  ; 

v.  Commonwealth,  4  Grat.  525 ;   Rex  v.  Reg.  v.  Brooks,  8  Car.  &  P.  295  ;  People  v. 

Mncklow,  1  Moody,  160,  Car.  Crim.  Law,  McGarren,  17  Wend.  460 ;  Reg.  v.  Davies, 

3d  ed.  180;  Reg.  v.  Riley,  14  Eng.  L.  &  Dears,  640,  36  Eng.  L.  &  Eq.  607.    See 

Eq.  544,  Dears.  149,  17  Jar.  189;   Reg.  v.  post,  $  829. 
Goodbody,  8  Car.  &  P.  665 ;  Reg.  v.  Glass,        *  See  Vol.  I.  {  1016. 
1  Den.C.  C.  215,  2  Car.  &  K.  395 ;  Reg.  v.        *  Rex  v.  Martin,  I  Leach,  4th  ed.  171, 

Brooks,  8  Car.  &  P.  295 ;  Blunt  v.  Com-  2  East  P.  C.  618 ;  ante,  $  806. 
monwealth,  4  Leigh,  689 ;  Fulton  v.  The        °  Rex  v.  Macauley,  I  Leach,  4th  ed.  287  ; 

State,  8  Eng.  168.  Rex  v.  Robins,  1  Leach,  4th  ed.  290,  note ; 

8  Reg.  v.  Bronnan,  1  Crawf.  &  Dix,  C.  C.  Vaughn  v.  Commonwealth,  10  Grat.  758. 
560,  Bushe,  C.  J.,  observing :  "  If  the  pris-        7  Pennsylvania    v.  Becomb,    Addison, 

oner,  at  the  time  of  getting  the  notes,  had  386  ;  McDaniel  v.  The  State,  8  Sm.  &  M. 

the  animus  of  keeping  them,  then  there  401,  418 ;  1  Hale  P.  C.  509. 
would  have  been  a  sufficient  taking ;  but 
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a  fraudulent  perversion  of  legal  process.1  Says  Lord  Hale :  "  A 
hath  a  mind  to  get  the  goods  of  B  into  his  possession ;  privately 
delivers  an  ejectment,  and  obtains  judgment  against  a  casual 
ejector,  and  thereby  gets  possession  and  takes  the  goods ;  if  it 
'  were  animo  furandiy  it  is  larceny."  a  And  Coke :  "  If  a  man, 
seeing  the  horse  of  B  in  his  pasture,  and,  having  a  mind  to  steal 
him,  cometh  to  the  sheriff,  and  pretending  the  horse  to  be  his, 
obtaineth  the  horse  to  be  delivered  unto  him  by  a  replevin ;  yet 
this  is  a  felonious  and  fraudulent  taking."  8 

§  813  [706].  When  the  larceny  is  of  a  domestic  animal,  like  a 
horse,  the  trespass  is  sufficient  if  the  animal  is  ridden,  driven,  or 
led  away.4  And  doubtless  the  same  is  true,  if  it  is  tolled  away  by 
food,  or  by  the  voice,  so  as  to  come  under  the  control  of  the  thief. 
Under  statutes  against  the  larceny  of  slaves,  an  effectual  entice- 
ment is  all  which  is  required;6  and,  on  this  whole  matter,  a 
learned  judge  has  said :  "  With  inanimate  subjects  of  larceny, 
force  may  be  necessary,  and  must  be  used ;  but  is  there  anything 
in  reason  or  common  sense  which  requires  it  as  to  those  subjects 
of  larceny  which  possess  volition  and  locomotion  ?  Is  not  the  idea, 
as  to  both,  the  deprivation  which  the  owner  of  the  property  sus- 
tains ?  Suppose  a  horse  or  a  dog  to  be  tolled  out  of  the  possession 
of  the  owner  by  corn,  is  not  this  as  much  a  taking  and  carrying 
away  as  the  shouldering  of  a  bale  of  goods  would  be  ?  I  confess 
I  can  see  no  substantial  legal  difference."  6 

§  814  [707].  We  have  seen,7  that,  where  one  laid  down  a  bed 
he  was  carrying,  through  fear  of  another  commanding  it,  this 
other  had  not  gained  a  sufficient  control  over  the  bed  to  make  his 
act  larceny.    If  the  bed  had  been  delivered  to  him,  the  result 

1  Rex  v.  Summers,  S  Salk.  194 ;  Rex  v.  and  seized  all  the  goods,  and  converted 
Gardiner,  J.  Kel.  46;  Commonwealth  v.  them  to  his  own  use*;  this  was  adjudged 
Low,  Thacher  Crim.  Cas.  477;  Parr's  felony,  for  which  he  was  indicted,  con- 
case,  J.  Kel.  43,  2  East  P.  C.  660.  See  yicted,  and  executed,  for  he  made  use  of 
Vol.  I.  1 1001.                              *  the  process  of  the  law  for  a  felonious  por- 

*  1  Hale  P.  C.  507.    In  Rex  v.  Sum-  pose." 

men,  3  Salk.  194,  the  case  was  :  "  Where  *  3  Inst.  108. 

a  man  who  had  no  manner  of  title  to  a  *  Baldwin  v.  People,  I  Scam.  304 ;  The 

house  brought  an  ejectment,  and  procured  State  v.  Gazell,  30  Misso.  92 ;  ante,  $  807. 

an  affidavit  to  be  filed  of  the  delivery  of  *  The  State  v.  Hawkins,  8  Port.  461  ; 

the  declaration  to  the  tenant  in  possession,  The  State  v.  Whyte,  2  Nott  &  McCord, 

and,  for  want  of  appearing  and  pleading,  174.    And  see  The  State  v.  Wisdom,  8 

got  judgment  at  his  own  suit,  and  then  Port.  511;  Mooney  v.  The  State,  8  Ala. 

sued  out  an  habere  facia*  possessionem,  and  328 ;  The  State  v.  Brown,  3  Strob.  508, 

got  a  warrant  thereon  from  the  high  bailiff  516 ;  ante,  $  807. 

of  Westminster,  directed  to  one  of  his  6  The  State  v.  Whyte,  2  Nott  &  Mc- 

bailiflfo,  who,  with  the    plaintiff    himself,  Cord,  174,  177,  Colcock,  J. 

turned  the  defendant .  out  of  possession,  7  Ante,  S  806. 

[434] 


CHAR  XXXVI.]  LARCENY.  §  817 

would  have  been  otherwise.  And  Mr.  East  has  observed,  speaking 
of  robbery,  which  includes  larceny,1  that  "  a  colorable  gift,  which 
in  truth  was  extorted  by  fear,  amounts  to  a  taking  and  trespass  in 
law,"2 — the  thing  coming,  in  such  a  case,  under  the  control  of 
the  person  to  whom  it  is  given.  The  doctrine  is*  that,  where  one 
transfers  the  manual  control  of  the  article  to  another,  through 
fear j  the  larceny  by  such  other,  which  constitutes  a  part  of  the 
robbery,  is  complete.8 

§  815  [708].  But  if  by  fraud  a  person  is  induced  to  part  with 
his  goods,  the  individual  getting  them  may  be  chargeable  with  a 
cheat  at  the  common  law,4  or  a  cheat  under  the  statute  against 
false  pretences;6  but,  since  he  employed  no  physical  force,  he 
committed  no  trespass,  and  consequently  no  larceny.6  This  doc- 
trine refers  only  to  case6  in  which  the  property  in  the  goods 
is  intended  to  pass ; 7  for,  as  we  shall  presently  see,8  if  one  con- 
sents  to  part  with  merely  the  possession,  and  another,  who 
takes  the  goods,  intends  a  theft,  the  latter,  without  reference  to 
the  question  of  fraud,  goes  beyond  the  consent,  and  commits  this 
offence. 

§  816  [709].  In  illustration  of  the  proposition  of  the  last  sec- 
tion :  if  a  man  plays  at  hiding  under  the  hat,  and  so  voluntarily 
stakes  his  money  on  the  event,  meaning  to  receive  the  stake  if  he 
wins,  and  pay  if  he  loses ;  then,  if,  by  a  conspiracy,  his  adversary  is 
falsely  made  to  appear  to  win,  and  thereupon  takes  up  the  stake,  no 
objection  being  interposed ;  this  taking  of  it  is  not  larceny,  though 
the  intent  should  be  felonious.9  But  if  the  man  had  not  consented 
to  play  on  his  own  account,  and  had  played  only  for  one  of  the 
conspirators ;  then,  if  the  conspirators  had  taken  his  money,  under 
the  pretence  of  his  having  agreed  and  their  having  won,  their 
offence  would  be  larceny ; 10  because,  although  they  used  fraud, 
yet  not  it,  but  the  physical  force,  got  the  money. 

§  817  [710],   Secondly.    Consent  to  the  taking.    There  can  be 

1  Vol.  I.  S  887,  1008.  Cow.  238 ;  Lewer  v.  Commonwealth,  15 

«  2  East  P.  C.  711.  8.  &  R.  93 ;  Rex  v.  Hench,  Russ.  &  Ry. 

»  Rex  v.  Taplin;  2  East  F.   C.   712 ;  163  ;  Rex  v.  Adams,  Russ.  &  Ry.  225. 

Rex  v.  Blackham,  2  East  P.  C.  711.    And  '  Post,  $  818,  819. 

see  Vol.  I.  $  413,  525,  672,  1016.  °  Rex  v.  Nicholson,  2  Leach,  4th  ed. 

4  Ante,  {  142  et  seq.  610,  2  East  P.  C.  669.    If  he  had  agreed 

6  Ante,  §  392  et  seq.  to  part  with  only  the  possession,  it  would 

6  Vol.  I.  §  1016,  1017.                            -  have  been    otherwise.      Rex   v.   Robson, 

7  2   East  P.    C.    668  ;   The    State    v.  Ross.  &  Ry.  413.    See  post,  $  818. 
Lindenthall,  5  Rich.  237  ;  Ross  v.  People,  10  Rex  v.  Horner,  1  Leach,  4th  ed.  270. 


5  Hill,  N.  Y.  294 ;  Mowrey  v,  Walsh,  8 


/ 
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no  trespass  where  there  is  a  consent  to  the  taking.1  Suppose  the 
consent  is  obtained  by  fraud,  when,  as  already  explained,2  the 
owner  means  to  part  with  his  property  absolutely,  and  not 
merely  with  the  temporary  possession  of  it,  the  result  is  the  same ; 
for,  by  reason  of  the  consent,  there  is  still  no  trespass,  therefore 
no  larceny.8  Thus,  if  one,  by  request  or  permission  of  another, 
receives  money  to  return  its  value  in  other  coin  ;  that  is,  to  change 
it  or  to  get  it  changed ; 4  or,  if  he  obtains  money  by  means  of  a 
false  letter  in  a  third  person's  name ; 6  he  does  not  commit  lar- 
ceny, whatever  his  intent  may  be.  So,  where  the  prisoner  was  the 
prosecutor's  servant ;  his  duty  being,  in  the  absence  of  the  clerk, 
to  purchase,  on  his  master's  behalf,  any  kitchen  stuff  brought 
upon  the  premises  for  sale ;  and  on  one  occasion  falsely  pretended 
to  the  clerk  to  have  bought  some  stuff,  for  a  sum  named,  which 
sum  he  demanded,  and  it  was  paid  him  out  of  the  master's  funds ; 
the  court  held,  that,  as  the  money  was  voluntarily  parted  with, 
and  was  not  to  be  returned,  the  transaction  was  only  an  indictable 
false  pretence  under  the  statute,  it  was  not  larceny.6  And  where 
one  got  possession  of  a  hat,  which  a  third  person  had  ordered  of 
the  maker,  by  sending  a  boy  for  it  in  the  third  person's  name,  he 


£ 


1  Vol.  Lj  567-571 ;  2  East  P.  C  665 ;  at  a  railroad  ticket-office,  where  there  was 
666,  816 ;  Witt  v.  The  State,  9  Misso.  663 ;  a  crowd,  to  allure  people  to  trust  him  with 
Dodge  v.  Brittain,  1  Meigs,  84;  Dodd  v.  their  money  to  procure  tickets,  intend- 
Hamilton,  2  Taylor,  31 ;  The  State  v.  Jerna-  ing  to  appropriate  the  money  to  his  own 
n,  2  Taylor,  44 ;  Reg.  v.  Jones,  Car.  &  use.  A  lady  asked  him  to  get  a  ticket  for 
.611.  her,  the  fare  being  10s.,  and  she  handed 
8  Ante,  $  815.  him  a  sovereign,  for  which  she  expected  to 
8  2  East  P.  C.  668 ;  Lewer  t>.  Common-  receive  the  ticket  and  the  change.  Instead 
wealth,  15  S.  &  R.  93  ;  Rex  v.  Summers,  of  getting  the  ticket,  Jje  ran  away  with  the 
3  Salk.  194;  Anonymous,  J.  Kel.  35,  81,  sovereign;  and  it  was  held,  that  he  was 
82;  ante,  §  815;  post,  §  823.  rightly  convicted  of  the  larceny  of  "one 
*  Rex  v.  Coleman,  2  East  P.  C.  672;  pound  in  money."  At  the  hearing,  Wil- 
Rex  v.  Sullens,  1  Moody,  129;  Reg.  v.  tiaras,  J.,  said:  "There  was  a  case  tried 
Thomas,  9  Car.  &  P.  741.  And  see  Rex  before  Maule,  J.  [not  reported],  where  the 
v.  Walsh,  Russ.  &  Ry.  215,  2  Leach,  4th  clerk  was  sent  round  in  church  with  a  plate  to 
ed.  1054,  4  Taunt.  258.  The  doctrine  of  collect  the  sacrament-money.  One  of  the 
these  cases  runs  very  close  to  that  of  Rex  congregation  put  a  half-crown  into  the  plate, 
v.  Aickles,  2  East  P.  C.  675,  1  Leach,  4th  which  the  clerk  took  out ;  and  it  was  held 
ed.  294  ;  Rex  v.  Oliver,  2  Russ.  Crimes,  that  he  was  rightly  convicted  of  larceny  on 
Orea.  Ed.  43  ;  and  other  cases  cited  a  count  which  laid  the  property  in  the  half- 
post,  §  822 ;  in  which  the  contrary  result  crown  in  the  person  who  put  it  into  the 
was  obtained.  The  test  question  to  be  ap-  plate."  Reg.  v.  Thompson,  1  Leigh  &  C. 
plied  in  these  cases  is,  whether,  when  the  225,  228.  see  also  Reg.  v.  Robson,  1 
thing  was  delivered,  the  property  in  it,  spe-  Leigh  &  C.  93. 

cifically,  was  intended  to  pass  then,  or  not  6  Rex  v.  Atkinson,  2  East  P.  C.  673. 

until  something  further  was  done.    If  the  6  Reg.  v.  Barnes,  Temp.  &  M.   387, 

former,  it  is  not  larceny ;  if  the  latter,  it  is.  2  Den.  C.  C.  59,  r  Eng.  L.  &  Eq.  579. 

In  a  late  English  case  it  appeared,  that  the  See  Reg.  v.  Goodenough,  25  Eng.  L.  &  Eq. 

prisoner  stationed  himself  near  the  pay-place  572,  Dears.  210;  post,  {  818. 
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was  held  not  guilty  of  larceny;1  the  understanding  having  been, 
that  the  property  in  the  hat  should  pass  by  this  delivery.2  If  the 
boy,  of  his  own  motion,  and  with  intent  to  steal,  had  falsely  pre- 
tended to  be  sent  by  the  third  person,  and  so  had  got  the  hat  into 
his  possession,  the  transaction  would  have  been  larceny  in  this 
boy,  the  case  falling  within  principles  to  be  stated  in  the  next 
section. 

§  818  [711].  But  a  consent,  to  avail  the  defendant,  must  be  to 
the  taking  of  the  property  in  the  goods,  not  merely  to  a  transfer 
of  the  possession,  or  a  parting  with  the  use  of  them.8  The 
reason  is,  that  larceny  is  committed  only  when  the  aim  of  the 
thief  is  to  divest  the  owner  of  his  ownership,  in  distinction  from 
the  mere  use  or  temporary  possession;4  so  that  a  consent  which 
comes  short  of  this  necessary  intent,  covers  not  the  whole  ground 
of  the  taking,  and  avails  nothing.  For  example,  if,  with  felonious 
mind,  one  borrows  or  hires  a  horse  or  carriage,  as  he  pretends,  to 
ride;6  or  gets  the  loan  of  any  other  chattel;6  or  gets  from  a 
person  in  the  post-office  a  delivery  of  the  mail-bags;7  or  obtains 
an  article  of  merchandise,  on  a  false  order  or  other  false  pre- 
tence, where  the  possession8  and  not  the  property9  is  to  be  parted 
with ;  or  receives  an  article  of  clothing  to  deliver  to  a  washer- 
woman;10 or  a  sum  of  money  with  which  to  pay  a  bill  for  the 
other ; u  his  concurrent  intent  being,  let  us  still  remember,  to  steal 

1  Bex  v.  Adams,  Rom.  &  By.  225.    See  'Ante,  $   815,  817;   Bex  v.  Adams, 

Bex  v.  Wilkins,  1   Leach,  4th  ed.  520,  Boss.  &  By.  225 ;  Beg.  v.  Adams,  I  Den. 

2  East  P.  C.  678,  which  may  be  deemed  to  C.  C.  38 ;  Kex  v.  Atkinson,  2  East  P.  C. 

have  turned  on  the  want  of  authority  in  the  673.    When  one,  with  intent  to  steal,  gets 

apprentice  to  part  with  the  goods  at  the  from  another  a  bank-note,  to  deposit  in  a 

place  and  to  the  person  he  did.    See  also  bank,  he  commits  larceny  of  the  note ; 

Keg.  v.  Kay,  7  Cox  C.  C.  289.  Bex  v.  Goode,  2  Car.  &  P.  422,  note ;  be- 

a  And  see  Beg.  v.  Adams,  1  Den.  C.  C.  cause,  although  the  person  defrauded  in- 

88.    Bex  v.  Cockwaine,  1  Leach,  4th  ed.  tends  ultimately  to  part  with  his  property 

498,  seems  to  have  turned  on  the  form  of  in  the  particular  note,  yet  he  docs  not 

the  special  verdict.  mean  to  part  with  it  at  the  time  he  delivers 

*  Vol.  I.  §  1017 ;  2  East  P.  C.  668,  816;  it,  nor  to  the  individual  to  whom  he  de- 
Lewer  v.  Commonwealth,  15  S.  &  B.  93;  livers  it.  See  also  Beg.  v.  Smith,  1  Car. 
Bex  v.  Standley,  Bnss.  &  By.  305.  &  E.  423. 

*  Vol.  I.  f  1014;  post,  4  863.  10  Beg.  v.  Evans,  Car.  &  M.  632.    And 

*  The  State  v.  Gorman,  2  Nott  &  Mc-  see  Bex  v.  Stock,  1  Moody,  87 ;  Beg.  v. 
Cord,  90;  Bex  v.  Semple,  1  Leach,  4th  ed.  Glass,  2  Car.  &  K.  395. 

420,  2  East  P.   C.  691  ;  Bex  v.  Pear,  "  Beg.  v.  Brown,  Dears.  616 ;  Beg.  v. 

1  Leach,  4th  ed.  212,  2  East  P.  C.  685,  Smith,  I  Car.  &  K.  423.    And  see  Beg.  v. 

697 ;  Bex  v.  Tunnard,  2  East  P.  C.  687,  Beaman,  Car.  &  M.  595 ;  Bex  v.  Murray, 

I  Leach,  4th  ed.  214,  note.  1  Leach,  4th  ed.  344,  2  East  P.  C.  683 ; 

6  Starkie  v.  Commonwealth,  7  Leigh,  Beg.  v.  Butler,  2  Car.  &  K.  340;  Beg.  v. 
752.  Heath,  2  Moody,  33 ;  Beg.  v.  Goodenoogh, 

7  Bex  v.  Pearce,  2  East  P.  C.  603.  Dears.  210,  25  Eng.  L.  &  Eq.  572. 

8  Bex  t7.  Hench,  Bnss.  &  By.  163;  The 
State  v.  Lindenthall,  5  Bich.  237. 
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the  thing;1  he  commits,  notwithstanding  this  consent  of  the 
owner,  the  crime  of  larceny.  So  also  it  is  if  there  is  a  plan  to 
cheat  a  man  of  his  property  under  color  of  a  bet,  and  he  parts 
with  only  the  possession  to  deposit  as  a  stake  with  one  of  the  con- 
federates :  the  taking  by  such  confederate  is  larceny,  and  not  the 
less  so  though  afterward  the  confederates  are  by  fraud  made  to 
appear  to  win.2 

§  819  [712].  In  Tennessee,  the  doctrine  of  the  last  section  is 
not  received ;  but,  according  to  the  common  law  of  that  State, 
there  is  no  larceny,  though  the  consent  of  the  owner  is  to  part 
with  only  the  possession.  Therefore  if  one  there,  fraudulently 
and  with  intent  to  steal,  gets  another's  property  under  the  pretence 
of  hiring  it,  he  commits  not  this  offence.8 

§  820  [713].  On  the  principle,  that  the  consent  must  be  clear 
and  full,  as  broad  in  terms  as  the  act  it  would  protect,4  if  it  be 
upon  a  condition  precedent ;  that  is,  if,  by  it,  something  is  to  be 
done  before  the  property  will  pass ;  it  will  not  avail  the  defendant, 
and  the  taking,  with  felonious  intent,  will  be  larceny.  The  com- 
mon application  of  this  doctrine  is  to  pretended  purchasers  of 
goods  for  cash ;  where  the  real  object  is  to  get  possession  of  them, 
and  appropriate  them  wrongfully.  If  there  is  no  credit  intended, 
the  delivery  will  not  protect  the  taker  from  the  charge  of  larceny ; 
otherwise,  if  there  is  a  credit.6 

§  821  [714].  There  may  be  a  difficulty  in  applying  the  rule 
last  stated.  In  one  case,  the  prisoner  went  into  a  shop,  and  pur- 
chased jewelry  to  pay  in  cash  on  its  delivery  at  a  coach-office. 
The  seller  made  out  an  invoice,  and  took  the  goods  to  the  coach- 
office  ;  where,  being  met  by  the  prisoner,  the  latter  said,  he  had 
been  disappointed  in  not  receiving  money  he  expected  by  letter. 
Just  then  a  letter  was  put  into  his  hands :  he  opened  it  in  the 
presence  of  the  seller,  and  said,  he  had  to  meet,  at  a  certain 
coffee-house,  at  seven,  a  friend  who  would  supply  the  money.  So 
the  goods  were  left  at  the  coach-office,  by  the  seller,  who  went  home ; 
and  the  prisoner  absconded  with  them.  The  seller  testified,  that 
he  considered  the  goods  sold  when  he  got  the  cash,  not  before.  The 
jury  were  instructed,  to  consider  whether  the  prisoner  had  any  in- 

1  Ante,  S  810.  *  2  East  P.  C.  693.    And  see  the  cases 

*  Rex  v.  Robson,  Ross.  &  Ry.  418.    See    cited  to  the  next  section.    Also  Mo  wry  v. 
ante,  f  816.  Walsh,  8  Cow.  238 ;  Ross  t>.  People,  5  Hill, 

6  Felter  v.  The  State,  9  Yeig.  897.  N.  Y.  294. 

*  Ante,  *  818. 
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tention  of  buying  and  paying  for  the  goods,  or  whether  he  ordered 
them  merely  to  get  possession  of  them,  and  so  convert  them  to  his 
own  use.  They  found  the  latter  to  be  the  fact,  and  convicted  the 
prisoner,  and  the  judges  held  the  conviction  to  be  right.1  In 
another  case,  one  bargaining  with  a  trader  about  some  waistcoats, 
said,  "  You  must  go  to  the  lowest  price,  as  it  will  be  for  ready 
money."  The  reply  was,  "  Then  you  shall  have  them  for  12s.; " 
to  which  the  purchaser  assented,  and  remarked,  that  he  would 
put  them  into  his  gig,  standing  at  the  door.  The  trader  replied, 
"  Very  well."  He  put  them  into  the  gig,  drove  off  without  paying, 
and  was  absent  two  years.  When  he  was  tried  for  larceny,  the 
jury  returned  for  their  verdict,  specially :  "  In  our  opinion,  the 
waistcoats  were  parted  with  conditionally,  that  the  money  was  to 
be  paid  at  the  time,  and  thaj  the  defendant  took  them  with  a 
felonious  intent."  And  the  judges  held,  that  he  was  rightly 
convicted  of  larceny.  "  This  is  an  express  finding  of  the  jury," 
they  said,  "  that  the  prosecutor  only  parted  with  the  possession 
of  the  goods."  2  The  same  result  is  arrived  at,  where,  by  usage, 
goods  bought  are  to  be  paid  for  before  they  are  taken  away ;  and 
the  pretended  purchaser,  without  consent,  takes  them  feloniously, 
and  does  not  pay.8  But  though  the  trader  intends  not  to  let  the 
purchaser  have  the  goods  except  for  money,  yet,  if  he  finally  parts 
with  them  for  bills,  the  purchaser  is  not  guilty  of  larceny,  however 
fraudulent  the  transaction.4 

§  822  [715].  Where  one  went  into  a  shop,  and  asked  a  boy  to 
give  him  change  for  half  a  crown ;  presenting  the  half  crown  to 
the  boy,  who  touched  it,  but  did  not  get  hold  of  it ;  he  was  held, 
having  received  the  change  before  he  reached  out  the  half  crown, 
to  have  committed  larceny  of  the  change.5 

1  Hex  v.  Campbell,  1  Moody,  179.  with."    And  see  Reg.  v.  Sheppard,  9  Car. 

3  Reg.  v.  Cohen,  2  Den.  C.  C.  249,  5  &  P.  121  ;  People  v.  Miller,   14  Johns. 

Eng.  L.  &  Eq.  545.    And  see  Reg.  v.  Box,  371. 

9  Car.  &  P.  126 ;  Rex  v.  Pratt,  1  Moody,  *  Rex  v.  Gilbert,  1  Moody,  185. 

250 ;  Rex  v.  Sharpless,  1  Leach,  4th  ed.  *  Rex  v.  Parkes,  2  Leach,  4th  ed.  614, 

92.    Query,  whether  these  cases  overrule  2  East  P.  C.  671. 

the  doctrine  of  Rex  v.  Harvey,  1  Leach,  *  Rex  v.  Williams,  6  Car.  &  P.  390. 
4th  ed.  467,  2  East  P.  C.  669,  in  which  it  Much  to  the  same  effect  are  Reg.  v.  Rod- 
was  held,  that,  if  a  horse  is  purchased  and  way,  9  Car.  &  P.  784 ;  Rex  v.  Aickles, 
delivered  to  the  buyer,  who  is  to  pay  for  it  2  East  P.  C.  675,  1  Leach,  4th  ed.  294 ; 
immediately,  the  latter  does  not  commit  Rex  v.  Oliver,  2  Russ.  Crimes,  Grea.  Ed. 
larceny  of  the  horse  though  he  immediately  43,  cited  2  Leach,  4th  ed.  1072,  4  Taunt, 
rides  away  with  it,  the  seller  not  objecting,  274;  Reg.  v.  Johnson,  2  Den.  C.  C.  810, 
saying,  he  will  return  immediately  and  pay  14  Eng.  L.  &  Eq.  570 ;  Rex  v.  Metcalf, 
for  it.  In  this  case,  however,  the  court  1  Moody,  433 ;  Prosser  v.  Rowe,  2  Car.  & 
expressly  observe :  "  The  property,  as  well  P.  421.  See  ante,  $  817  and  note, 
as   the    possession,  was   entirely   parted 
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§  823  [716].  The  reader  should  bear  in  mind  the  distinction, 
between  the  doctrines  of  civil  jurisprudence  and  those  of  larceny, 
relating  to  the  point  discussed  in  the  last  three  sections.  Under 
many  circumstances  of  fraudulent  purchase,  the  seller  may  re- 
claim his  goods,  on  the  ground  of  the  fraud  rendering  the  sale 
void,  while  yet  the  consent  avails  the  defendant  on  a  charge  of 
larceny.1  For  as  concerns  this  crime,  and  the  trespass  necessary 
to  constitute  it,  a  consent  to  the  taking  is  the  same  whether 
obtained  by  fraud  or  not.3 

§  824  [717].  Another  illustration  of  the  doctrine,  that,  to  pre- 
vent the  felonious  taking  from  being  larceny,  the  consent  must 
embrace  the  property  in  the  thing,  as  well  as  the  possession  of  it,3 
occurs  in  cases  of  what  is  called  ring-dropping.  A  person,  having 
pretended  to  find  an  article  of  value;  as  a  ring,  with  a  jewel  in  it, 
which  is  worthless,  but  appears  to  be  of  diamond ;  induces  another, 
acknowledged  to  have  a  right  to  share  in  the  prize,  to  let  him 
have  bank-bills  or  other  thing  on  security  of  the  article  found ; 
under  the  condition,  that  it  shall  belong  entirely  to  the  lender,  if 
what  is  borrowed  is  not  restored  in  such  a  time.  Here,  as  the 
specific  article  borrowed  was  to  be  returned,  the  taking  of  it,  with 
felonious  intent,  is  larceny.4  But  where,  also  in  a  case  of  ring- 
dropping,  the  prisoner  had  prevailed  on  the  prosecutor  to  buy  his 
share  of  the  pretended  prize,  which  was  done,  the  offence  was 
deemed  not  to  be  larceny ;  because  the  prosecutor  had  parted  with 
his  property  in  the  money  he  gave,  not  merely  with  his  possession 
therein.6 

§  825  [718].  And  there  are  other  cases  resting  on  the  same 
principle  as  these  of  ring-dropping.  Thus,  if  a  pawnbroker  de- 
livers back  to  the  pawner  a  pledge,  on  receiving  from  him  another 
which  he  thinks  has  been  shown  him,  and  is  of  sufficient  value, 
but  really  is  a  worthless  thing  substituted  by  sleight  of  hand  for 
the  article  shown,  —  the  pawner,  committing  this  cheat,  cannot  be 
holden  for  a  larceny  of  the  pledge  taken  back ;  because  the  other, 
in  relinquishing  it,  meant  to  part  with  his  property  therein.6  And 
where  the  prisoner  took  a  packet  of  diamonds  to  a  pawnbroker, 

*  Ross  v.  People,  5  Hill,  N.  T.  294.  4th  ed.'  238,  2  East  P.  C.  678 ;  Rex  v. 
And  see  Olmstead  v,  Hotailing,  1  Hill,  Marsh,  1  Leach,  4th  ed.  345;  Rex  v. 
N.  Y.  317.  Moore,  1  Leach,  4th  ed.  314,  2  East  P.  C. 

a  See  Vol.  I.  $  1016, 1017 ;  ante,  $  817.  679. 

8  Ante,  *  818.  *  Reg.  v.  Wilson,  8  Car.  &  P.  111. 

*  Rex  v.  Watson,  2  Leach,  4th  ed.  640,  6  Rex  v.  Jackson,  1  Moody,  119. 
2  East  P.  C.  680 ;  Rex  v.  Patch,  1  Leach, 
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with  whom  he  had  previously  pledged  a  brooch,  and  received  the 
brooch  and  a  further  advance,  pretending  to  give  this  packet,  but 
really  giving  another,  of  similar  appearance,  containing  only  glass, 
his  offence  was  held  not  to  be  larceny,  but  merely  an  indictable 
cheat.1 

§  826  [719].  The  cases  wherein  a  party  consents  to  the  taking, 
in  order  to  detect  and  bring  to  punishment  the  thief,  were  dis- 
cussed in  our  previous  volume.2 

§  827  [720].  Another  point,  concerning  the  consent,  is,  that  it 
is  the  same  whether  coming  directly  from  the  principal,  or  coming 
through  an  agent ;  but,  if  through  an  agent,  he  must  be  author- 
ized to  give  it.  For  example,  one  who,  with  felonious  intent, 
takes  from  a  slave  consenting,  goods  of  the  master,  commits  lar- 
ceny of  the  goods,  or  not,  according  as  the  master  had 8  or  had 
not4  told  the  slave  to  deliver  them.  So  the  getting  of  a  parcel 
from  a  carrier's  servant,  by  falsely  pretending  to  be  the  person 
to  whom  it  is  directed,  is  larceny,  if  taken  with  intent  to  steal ; 
because  the  servant  has  no  authority  to  part  with  it  except  to  the 
right  person.6  And  if  a  man's  servant,  unauthorized,  delivers 
his  goods,  under  a  pretended  sale,  to  one  who  takes  them  with 
felonious  intertf ,  knowing  the  servant  has  not  authority,  this  per- 
son commits  larceny  thereof.6  The  doctrine  seems  broadly  to  be, 
that  a  thief  can  avail  himself  of  a  permission  given  by  the  owner's 
agent,  only  when  the  agent  had  authority.  The  authority  may  be 
either  general  or  special.7 

§  828  [721].  Thirdly.  As  concerns  the  possession  of  the  goods. 
There  can  be  no  trespass  in  taking  goods  from  one  in  whose  pos- 
session they  are  not.8  Thus,  if  a  stockbroker,  authorized  to  draw 
money  on  his  principal's  check,  to  appropriate  in  a  particular  way, 
draws  and  misappropriates  the  money,  he  does  not  commit  larceny 
of  it ;  for  it  was  never  in  the  principal's  possession.9    And  where 

1  Hex  r.  Meilheim,  Car.  Crim.  Law,  3d    Hex  v.  Parkes,  2  Leach,  4th  ed.  614,  2 
ed.  281.  East  P.  C.  671  ;  Rex  v.  Pratt,  1  Moody, 

2  Vol.  I.  $  570,  571.  250;  Keg.  v.  Featherstone,  Dears.  369,  26 
8  Dodge  v.  Brittain,  1  Meigs,  84 ;  Vol.    Eng.  L.  &  Eq.  570,  18  Jur.  538. 

I.  i  570, 571.   And  see  Kemp  v.  The  State,        8  Rex  v.  Hart,  6  Car.  &  P.  106  ;  Reg.  v. 

11  Humph.  320.  Smith,  2  Den.  C.  C.  449,  9  Eng.  L.  &Eq. 

4  Hite  u.  The  State,  9  Yerg.  198.  532;  Reg.  v.  Johnson,  2  Den.  C.  C.  810, 

6  Rex  v.  Longstreeth,  1  Moody,  137.  14  Eng.rL.  &  Eq.  570;  Rex  v.  Hawtin, 

6  Reg.  v.  Hornby,  1  Car.  &  K.  305.   And  7   Car.  &  P.  281 ;  Nelson  v.  Whetmore, 
see  Reg.  v.  Harvey,  9  Car.  &  P.  353.  1  Rich.  318 ;  The  State  v.  Martin,  12  Ire. 

7  Reg.  v.  Sheppard,  9  Car.  &  P.  121 ;  157. 

Rex  i7.  Small,  8  Car.  &  P.  46 ;  Rex  v.        •  Rex  ».  Walsh,  Rnss.  &  Ry.  215,  2 
Jackson,  1  Moody,  119  ;  Rex  i>.  Wilkins,    Leach,  4th  ed.  1054,  4  Taunt.  258. 
1  Leach,  4th  ed.  520,  2  East  P.  C.  673 ; 
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a  servant  is  sent  to  a  bank  with  a  check  to  draw  for  his  master, 
and,  taking  it  without  any  intention  to  appropriate  it  to  himself, 
carries  it  to  the  bank,  and  there  conceives  the  idea  of  converting 
to  his  own  use  the  bank-bills  when  drawn,  he,  drawing  the  bills 
and  thus  misappropriating  them,  does  not  commit  larceny  of  the 
bills ;  for,  in  the  language  of  the  judge,  "  those  bills  had  never 
been  in  the  possession  of  the  master,  in  any  such  sensQ  as  would 
authorize  him  to  sue  the  servant  in  trespass  for  them.  The  bank- 
bills  delivered  to  the  servant  were  not  the  bills  of  the  master  while 
in  the  bank.  They  were  the  money  of  the  bank ;  and,  as  such, 
were  delivered  to  the  servant ;  and  never  came  to  the  hands  of 
the  master,  or  were  held  by  him." l 

§  829  [722].  There  is  a  difference  between  a  custody  and  a 
possession.  For  example,  goods  in  the  custody  of  a  servant  are 
in  the  possession  of  the  master.  The  servant  may,  therefore,  com- 
mit larceny  of  them.8  And,  generally,  where  one  has  the  bare 
charge  or  care  of  effects  which  belong  to  another,  whether  his 
relation  to  the  owner  be  that  of  a  servant  or  not,  "  the  legal  pos- 
session," observes  Mr.  East,  "  remains  in  the  owner ;  and  the 
party  may  be  guilty  of  trespass  and  larceny  in  fraudulently  con- 
verting the  same  to  his  own  use."  8  Therefore  the  maker  of  a 
promissory  note,  who,  on  paying  a  part  of  what  was  due  thereon, 
took  it  into  his  hands  to  indorse  on  it  the  payment,  was  held  to 
have  only  the  custody,  while  the  possession  remained  legally  in 
the  holder ;  and,  when  afterward  he  refused  to  give  it  back  to  the 
holder,  and  converted  it  to  his  own  use,  the  court  adjudged  the 
transaction  to  be  larceny  in  him.4 

§  830  [728].  It  is  often,  however,  a  nice  matter  to  determine, 
whether,  in  law,  a  man  has  the  custody  or  the  possession.  The 
question  presents  itself  in  a  double  aspect ;  namely,  as  respects 
the  custodian,  and  as  respects  a  third  person,  charged  with  the 
larceny.    In  its  bearing  on  the  third  person  accused  of  stealing 

1  Commonwealth  v.  King,  9  Cash.  284,  2  East  P.  C.  566,  598 ;  Rex  v.  Robinson, 
288,  opinion  by  Dewey,  J.  2  East  P.  C.  565  ;  Gill  v.  Bright,  6  T.  B. 

2  Reg.  v.  Sam  ways,  Dears.  371,  26  Eng.  Monr.  130;  Rex  v.  McNamee,  1  Moody, 
L.  &  Eq.  576  ;  Reg.  v.  Robins,  Dears.  418,  368  ;  Reg.  v.  Jackson,  2  Moody,  32 ;  Com- 
18  Jur.  1058,  29  Eng.  L.  &  Eq.  544 ;  Reg.  monwealth  v.  Brown,  4  Mass.  580;  People 
v.  Heath,  2  Moody,  33 ;  Walker  v.  Com-  v.  Wood,  2  Parker,  22. 

monwealth,  8  Leigh,  743 ;  Rex  v.  Butteris,  8  2  East  P.  C.  564 ;  People  v.  Call,  1 

6  Car.  &  P.  147  ;  Reg.  v.  Manning,  Dears.  Denio,  120. 

21,  17  Jnr.  28, 14  Eng.  L.  &  Eq.  548 ;  Rex  *  People  v.  Call,  1  Denio,  120.    Com- 

v.  Hammon,  4  Tannt.  304,  2  Leach,  4th  ed.  pare  this  doctrine  with  some  of  the  cases 

1083  ;   Rex  v.  Bass,  1  Leach,  4th  ed.  251,  stated  ante  $  807. 
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the  goods,  we  may  observe,  that,  as  a  man  may  do  by  an  agent 
whatever  he  may  do  directly,1  he  can  have  a  possession  by  another, 
as  well  as  by  himself.2  And  though  this  other  may  have  a  special 
property  in  an  article,  or  such  other  care  of  it  as  will  prevent  a 
misappropriation  from  being  deemed  theft  in  him,  still  an  indict- 
ment for  larceny  against  the  third  person  may  well  enough  lay 
the  property  in  the  owner,  even  under  circumstances  in  which  it 
may  just  as  well  lay  it  in  the  bailee.8  This,  however,  is  a  matter 
of  pleading,  not  belonging  to  the  present  volumes. 

§  831  [724] .  But  the  question  which  belongs  here,  and  the  one 
more  frequently  arising,  concerns  the  custodian.  And  the  mat- 
ter of  special  difficulty  is,  under  what  circumstances  he  may  be 
said  to  have  such  a  bare  custody  and  absence  of  special  property 
in  the  goods,  and  the  owner  to  have  such  a  possession  in  law, 
that  the  custodian  may  commit  the  trespass  necessary  in  larceny. 
When  this  matter  is  ascertained,  still  a  further  query  of  even 
greater  difficulty  remains,  namely,  supposing  the  larceny  possible, 
what  act,  superadded  to  the  intent  to  steal,  will  amount  to  the 
asportation  by  trespass.4  Now,  these  two  divisions  of  the  question, 
distinct  in  themselves,  are  so  connected  in  the  facts  of  actual  cases 
that  they  may  be  discussed  most  briefly  and  clearly  together. 

§  832  [725].  There  are  several  classes  of  cases  to  which  atten- 
tion should  be  separately  directed.  In  the  first  place,  there  are 
all  those  wherein  a  first  person,  acting  on  behalf  of  a  second,  re- 
ceives goods  from  a  third,  for  the  second.  Now,  plainly  this  first 
person  commits  not  larceny  as  against  the  third,  when  he  misap- 
propriates the  goods ;  because,  on  a  principle  already  explained,6 
the  third  person  had  parted,  by  the  delivery  to  the  first,  with  his 
property  in  the  goods.6  Plainly  also  he  commits  not,  by  any  mis- 
appropriation, larceny  as  against  the  second  person,  who  is  really 
now  the  owner,  until  the  goods  have  come  so  far  into  this  second 
person's  hands  as  to  be  deemed  in  law  to  be  in  his  possession ; 
because,  without  a  possession  in  the  second  person,  the  first  can- 
not commit  a  trespass  on  them  as  against  him.    Therefore  the 

1  See  Broom  Leg.  Max.  2d  ed.  643.  *  Ante,  $  808. 

8  Bex  v.  Longstreetb,  1  Moody,   137  ;  *  Ante,  §  817,  818. 

Rex  v.  Clarke,  2  Leach,    4th  ed.  1036,  •  In  Rex  v.  Hawtin,  7  Car.  &  P.  281, 

Russ.  &  Ry.  181 ;  Reg.  v.  Ashley,  1  Car.  this  was  so  intimated  by  Alderson,  B.,  in  a 

&  K.  198 ;   Commonwealth  v.  Morse,  14  case  of  money  paid  to  one  not  authorized 

Mass.  217.  in  fact  to  receive  it,  though  the  party  pay- 

8  Ante,  §  801 ;  Langford  v.  The  State,  ing  it  supposed  he  was  authorized. 
8  Texas,  115.    And  see  The  State  v.  Som- 
erriile,  21  Maine,  14. 
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doctrine  is,  that,  when  one  has  received  from  a  third  person  goods 
for  a  second,  he  cannot  become  guilty  of  this  offence  in  respect  of 
the  goods,  until  they  have  reached  their  ultimate  destination.1 

§  833  [726].  What  is  an  ultimate  destination,  within  the  rule 
just  stated,  is  a  question  not  easily  answered  in  a  word.  The  per- 
son of  a  servant,  in  distinction  from  the  general  custody  of  the 
servant,  however,  is  not  such  ultimate  destination ;  and,  until  the 
goods  have  left  the  person,  he  cannot  take  them  by  way  of  larceny.3 
This  is  the  general  doctrine ;  and,  even,  under  some  circum- 
stances, the  goods  may  have  left  his  person,  yet  not  have  come  to 
their  ultimate  destination.  Therefore,  in  an  old  and  familiar  case, 
where  the  servant,  authorized  to  sell  some  effects,  sold  them  and 
concealed  the  money  in  his  master's  house ;  after  which,  as  a  sep- 
arate transaction,  he  took  this  money,  intending  to  appropriate  it 
to  his  own  use ;  this  act  of  taking,  feloniously  intended,  was  held 
not  to  be  a  larceny.8  The  distinction  seems  to  be,  that,  if  the 
clerk  or  servant  puts  the  coins  or  bank-notes  got  from  a  customer 
into  the  cash  or  bill  drawer,  and  afterward  with  felonious  intent 
takes  them  out,4  he  commits  larceny  ;  but,  if  he  puts  them  in  the 
first  instance  into  his  own  pocket,  or  if  he  carries  them  directly 
elsewhere  and  concdals  them,  taking  them  on  a  subsequent  occa- 
sion, he  does  not  commit  the  offence,  however  felonious  his  intent.5 
And  it  seems  to  have  been  further  held,  in  a  case  which  goes  to 
the  verge,  that,  if  there  is  no  particular  place  of  deposit  for  the 
thing,  aside  from  the  personal  custody  of  the  servant,  whose  duty 
it  is  to  keep  the  thing  for  his  master,  and  it  is  delivered  to  the  ser- 
vant at  the  place  where  his  duty  requires  him  to  receive  and  keep 
it,  he  may  then  be  guilty  of  this  offence  by  converting  it  wrong- 
fully ;  though  it  is  not  shown  to  have  been  put  in  any  place  sep- 
arate from  his  person.6 

1  Reg.  v.  Reed,  24  Eng.  L.  &  Eq.  562,  *  Rex    v.   Bazeley,  2  Leach,   4th  ed. 

Dears.  257,  18  Jar.  66;  Rex  v.  Hawtin,  835,  2  East  P.  C.  571 ;  Rex  v.  Waito,  1 

supra  ;  2  East  P.  C.  568 ;  Rex  v.  Hart,  Leach,  4th  ed.  28,  2  East  P.  C.  570.    And 

6  Car.  &  P.  106;  Reg.  v.  Watts,  1  Eng.  see  Reg.  v.  Green,  24  Eng.  L.  &  Eq.  555, 

L.  &  Eq.  558, 2  Den.  C.  C  14, 14  Jnr.  870.  18  Jar.  158,  Dears.  323 ;  Rex  v.  Headge, 

51  Reg.  v.  Reed,  24  Eng.  L.  &  Eq.  562,  2  Leach,  4th  ed.  1033,  Ross.  &  Ry.  160 ; 

18  Jar.  67,  Dears.  257.  Rex  v.  Walsh,  Ross.  &  Ry.  215,  4  Taunt. 

8  Rex  v.  Dingley,  cited  1   Show.  53,  258 ;  2  Leach,  4th  ed.  1054. 

Gouldsb.  186,  2  Leach,  4th  ed.  840 ;  ante,  6  Reg.  v.  Watts,  1  Eng.  L.  &  Eq.  558, 

4  828.  2  Den.  C.  C.  14,  14  Jar.  870.    And  see 

4  Rex  v.  Hamtnon,  Ross.  &  Ry.  221,  observations  in  Reg.  v.  Reed,  24  Eng.  L. 

2  Leach,  4th  ed.  1083,  4  Taunt.  304 ;  Rex  &  Eq.  562. 
v.  Chipchase,  2  Leach,  4th  ed.  699,  2  East 
P.  C.  567 ;  Rex  v.  Murray,  1  Leach,  4th 
ed.  344 ;  2  East  P.  C  683. 
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§  834  [727].  Where  a  servant  was  sent,  by  his  master,  for 
some  coals  which  the  master  was  purchasing,  with  direction  to 
bring  them  home  in  the  cart  of  the  latter,  this  cart  was  held  to  be, 
within  our  present  distinction,  a  place  of  ultimate  destination ; 
the  reason  being,  that,  since  the  cart  was,  in  law,  in  the  master's 
possession,1  the  coals  therein  must  be  deemed  so  also.  When, 
therefore,  the  servant  on  his  way  home  disposed  of  a  portion  of 
his  load  for  his  own  benefit,  he  was  held  to  have  committed  lar- 
ceny of  it.2  And  a  servant  who  brought  some  straw  home  for  his 
master,  was  held  to  have  delivered  it  at. a  place  of  ultimate  desti- 
nation when  he  laid  it  down  at  the  stable-door,  before  taking  it 
within ;  so  that,  by  carrying  a  portion  of  it  away  from  this  spot, 
with  felonious  intent,  he  became  guilty  of  this  offence.8 

§  835  [728].  The  doctrine  of  the  last  three  sections,  however, 
does  not  apply  where  the  master  had  the  ownership  of  the  specific 
thing,  and  consequently  the  legal  possession  of  it,  before  its  deliv- 
ery to  the  servant ;  for,  in  such  a  case,  this  change  of  custody 
does  not  change  the  possession  in  law.4  If,  therefore,  a  corn-factor 
purchases  the  cargo  of  a  vessel  laden  with  corn, —  a  case  in  which 
the  purchase  transfers  the  ownership  in  the  specific  property  to 
the  buyer, —  and  he  sends  his  servant  with  a  lighter  to  fetch  it 
from  the  ship,  and  the  servant  steals  some  of  it  directly  away 
from  the  ship,  before  it  is  transferred  to  the  lighter,  he  commits  a 
larceny.6  And  possibly,  under  the  requisite  circumstances,  if  a 
servant  receives  from  a  third  person  a  thing  for  the  master,  not 
the  master's  before ;  in  a  case  where  the  receipt  is,  as  to  other 
persons,  a  receipt  in  law  by  the  master ; 6  a  second  servant,  taking 
the  thing  by  delivery  from  the  first,  may  commit  larceny  thereof 
as  against  the  master,  into  whose  possession  this  second  servant 
cannot  deny  that  the  thing  has  qome.7 

§  836  [729]*  So  much  for  the  case  of  a  tying  delivered  by  a 
third  person,  for  a  second,  to  the  first.8  In  the  next  place,  com- 
mon carriers  and  other  bailees,  and  persons  in  the  like  relations, 

1  Rex  v.  Robinson,  2  East  P.  C.  565.  '  Rex  v.  Abrahat,  2  Leach,  4th  ed.  824, 

3  Reg.  v.  Reed,  24  Eng.  L.  &  Eq.  562,    2  East  P.  C  569. 

18  Jar.  66,  Dears.  257.    See  also  Rex  v.  •  See  Reg.  t>.  Reed,  24  Eng.  L.  &  Eq. 

Harding,  Ross.  &  Rj.  125;  Reg.  v.  Bon-  562,  18  Jur.  66. 

kail,  1  Leigh  &  C.  871.  '  Reg.  v.  Watts,  2  Den.  C.  C.  14, 1  Eng. 

8  Reg.  v.  Hayward,  1  Car.  &  K.  518.  L.  &  Eq.  558,  14  Jur.  870. 

4  1st  Rep.  Eng.  Crim.  Law  Com.  a.  d.  "  Ante,  $  832-835. 
1834,  p.  21,  pi.  4 ;  Reg.  v.  Watts,  1  Eng. 

L.  &  Eq.  558,  2  Den.  C  C.  14.    And  see 
ante,  $  828. 
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who  have  a  special  property  in  the  goods  committed  to  their 
hands,  and  persons  generally  to  whom  goods  are  committed  under 
contract,  cannot  become  guilty  of  larceny  of  the  goods  while  the 
relation  subsists ;  their  entire  control  and  quasi  ownership  being 
inconsistent  with  the  idea  of  a  trespass.  Such  persons  are  said  to 
have  a  possession  of  the  goods,  in  distinction  from  a  custody.1 
But  where  the  relation  has  ended ;  as,  for  instance,  where  the 
goods  conveyed  by  a  carrier  have  fully  reached  their  place  of 
destination,3  or  he  has  broken  open  a  package  in  violation  of  his 
trust ; 8  there  may  then  be  a  larceny.  This  distinction  has  led  to 
the  apparently  absurd  proposition,  that  no  offence  is  committed  by 
a  carrier  stealing  the  entire  parcel  which  he  is  carrying,  but  it  is 
larceny  to  steal  a  part.4 

§  837  [730].  Servants  and  others,  who  have  a  bare  custody  of 
the  thing,  and  no  special  property  therein,  are  not  deemed  to  be 
in  possession.  They  may,  therefore,  commit  larceny  of  it ;  pro- 
vided ft  it  came  to  them  by  delivery  from  the  master,  or  was  other* 
wise  in  the  master's  possession,  before  passing  into  their  custody.6 
This  proposition,  like  our  other  propositions  in  the  present  connec- 
tion, is  based  on  the  idea,  that  there  was  no  intent  to  steal  when 
the  custody  was  assumed ;  for,  if  there  was,  the  taking  would  be 
larceny  on  still  another  ground,  already  explained.7  There  was 
in  early  times  some  doubt  concerning  the  liability  of  servants, 
which  doubt  led  to  the  enactment  of  Stat.  21  Hen.  8,  c.  7 ; 8  but 

1  Wright  v.  Lindsay,  20  Ala.  428  ;  Monr.  ISO ;  Beg.  v.  Hawkins,  1  Den.  C.  C- 
Anonymous,  J.  Kel.  81,  82,  83;  Rex  v.  584,  Temp.  &  M.  828,  1  Eng.  L.  &  Eq. 
Fletcher,  4  Car.&  P.  545;  Bex  v.  Pratley,    547 ;  People  v.  Call,  1  Denio,  120 ;  Beg. 

5  Car.  &  P.  533;  Rex  v.  Savage,  5  Car.  &  v.  Button,  11  Q.  B.  929 ;  The  State  v. 
P.  143  ;  Bex  v.  Smith,  1  Moody,  473 ;  Self,  1  Bay,  242;  Beg.  v.  Hall,  Temp.  & 
Beg.  v.  Thristle,  1  Den.  C.  C.  502,  2  Car.  M.  47,  1  Den.  C.  C.  381,  3  New  Seas.  Caa. 

6  K.  842,  3  New  Sen.  Cas.  702,  18  Jur.  407,  13  Jur.  87  ;  Beg.  v.  Privett,  1  Den. 
1035 ;   Bex  v.  Banks,  Buss.  &  By.  441 ;  C.  C.  193. 

Commonwealth  v.  James,  1  Pick.  875.  7  Ante,  f  818. 

2  Anonymous,  J.  Kel.  83 ;  2  Bast  P.  C.  *  This  statute,  with  some  expositions  of 
696.  And  see  Bex  v.  Charlewood,  1  Leach,  it,  may  be  found  in  1  Hawk.  P.  C.  Curw. 
4th  ed.  409,  2  East  P.  C.  689  ;  post,  $  845.  Ed.  p.  155  et  seq. ;  and  in  Roberts's  Dig. 

*  Bex  v.  Madox,  Buss.  &  By.  92 ;  Bex  of  British  Stats.  342.  There  seems  to  be 
v.  Brazier,  Buss.  &  By.  337.  And  see  no  reason  why  it  should  not  hare  a  corn- 
Commonwealth  v.  James,  1  Pick.  375 ;  mon-law  force  in  this  country,  except  the 
Beg.  v.  Poyser,  4  Eng.  L.  &  Eq.  565,  2  one  appearing  in  the  text ;  namely,  that  it 
Den.  C.  C.  233 ;  post,  $  844.  is  less  broad  than  the  common  law,  and  so 

*  Anonymous,  J.  Kel.  81,  82,  83  ;  2  no  occasion  could  arise  for  its  use  here. 
East  P.  CC  696 ;  Bex  v.  Howell,  7  Car.  &  Kilty  says,  at  p.  71  of  Bep.  of  Stats.,  that 
P.  325 ;  Commonwealth  v.  Brown,  4  Mass.  "  this  statute  aoes  not  appear  to  have  ex- 
580.  See,  concerning  these  several  classes  tended  to  the  province  of  Maryland, 
of  persons,  post,  $  843-854.  But  the  Pennsylvania  judges  have  reported 

*  Ante,  $  832.  it  as  having  extended  to  the  latter  State. 
6  Bex  v.  Bass,  1  Leach,  4th  ed.  251,  2    Report  of  Judges,  3  Binn.  595. 

East  P.  C.  566 ;  Gill  v.  Bright,  6  T.  B. 
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the  common  law  has  been  since  shown  to  be  even  broader  than 
the  statute  itself.  Thus,  one  employed  by  a  mercantile  firm  as  a 
salesman  in  their  store,  having  full  control  of  the  goods  in  the 
store-room,  and  of  the  money  in  the  cash  drawer,  for  the  purposes 
of  his  employment,  commits  larceny  when  he  feloniously  abstracts 
the  money  or  the  goods.1  And  a  clerk,  having  no  general  access 
to  a  place  wherein  money  is  kept,  if  sent  to  it  for  a  particular 
purpose,  stands  on  the  same  ground  with  one  who  has  a  general 
access,  or  with  one  who  has  no  access  at  all ;  if  he  steals  any  of  it, 
he  commits  this  offence.2  Clearly  one  who  has  no  power  to  sell, 
or  has  power  to  sell  only  in  a  particular  way,  incurs  the  like  guilt 
when  he  sells  contrary  to  his  authority,  and  puts  the  money  into 
his  pocket.8 

§  838  [731] .  But  these  views  fail  to  meet  fully  the  practical 
difficulties.  These  difficulties  are,  to  distinguish  bailees  and 
others  of  the  same  class  from  mere  servants ;  to  determine  when 
a  bailment,  for  instance,  has  ended ;  and  when  the  bailee,  the  bail- 
ment being  ended,  or  the  servant,  who  is  a  mere  custodian,  has 
committed  such  an  asportation  by  trespass  as,  done  with  felonious 
intent,  amounts  to  larceny.  And  perhaps  some  of  the  foregoing 
distinctions,  which,  being  found  in  all  the  books,  could  not  prop- 
erly be  omitted  here,  tend  rather  to  confuse  than  aid  the  inquirer. 
Now,  what  we  want,  in  each  case,  is  to  find  a  trespass ;  this  is  the 
point  to  which  all  these  collateral  inquiries  tend,  as  to  a  common 
centre  ;  it  is  that  on  which,  in  each  case,  the  whole  matter  turns. 
And  the  more  simple,  doubtless  more  accurate,  propositions  con- 
ducting to  this  result  are  the  following :  A  servant  may  steal  his 
master's  goods  ;  a  bailee  #r  any  other  person  may  steal  the  prop- 
erty intrusted  to  him  ;  but,  to  do  so,  he  must  commit  a  trespass.4 
The  trespass,  however,  requires  a  different  act  in  some  circum- 
stances and  relations  from  what  it  does  in  others.  It  consists  in 
doing,  by  way  of  physical  or  manual  force,  as  already  described,6 
something  to  the  physical  substance  taken,  of  a  nature  or  to  an 
extent  not  lawfully  done  under  the  charge  or  bailment.  If  the 
thing  done  is  such  as  would  be  no  violation  of  duty,  were  the  doer's 
intent  not  felonious ;  or,  being  a  violation,  would  not  be  a  technical 

1  Walker  v.  Commonwealth,  8  Leigh,        8  Reg.  v.  Wilson,  9  Car.  &  P.  27. 
743.    And  see  Rex  v.  Chipchase,  2  Leach,        4  Ante,  §  808. 

4th  ed.  699,  2  East  P.  C.  567.  »  Ante,  §  812. 

2  Rex  v.  Murray,  1  Leach,  4th  ed.  344,    ' 
2  East  P.  C.  683. 
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trespass  ;  the  transaction  is  not  larceny,  though  the  intent  be  felo- 
nious. And  the  felonious  intent  and  act  of  technical  trespass 
must,  in  these  as  in  all  other  circumstances,1  concur  in  point  of 
time.  Yet  these  plainer  propositions  cannot  be  followed  safely 
without  some  reference  to  the  adjudications.  For  the  law  on  this 
subject  is  so  nicely  technical,  that  we  can  hardly  affirm  it  to  rest 
on  any  proposition,  or  series  of  propositions  ;  or,  indeed,  on  any- 
thing.    Let  us  see  something  further  of  the  cases. 

§  839  [732],  "  A  carter  going  away  with  his  master's  cart  was 
holden  a  felony."2  In  this  case,  the  servant,  being,  when  in  the 
line  of  duty,  impelled  by  his  master's  mind  rather  than  by  his 
own,  commits  a  trespass  when  he  departs  of  his  own  will  out  of 
that  line.8  So,  if  a  servant  has  goods  delivered  him  to  convey 
to  a  customer,  but  sells  them  for  his  own  benefit ;  that  is,  carries 
them,  with  felonious  intent,  where  his  duty  forbids ;  he  commits 
trespass  and  larceny  of  the  goods.4    A  common  carrier  selling  a 

1  Ante,  §  810.  the  act  was  held  to  be  larceny,  the  felonious 

9  Rex  v.  Robinson,  2  East  P.  C.  565.  intent  being  shown  :    One  employed,  as 

8  The  same  exactly,  occurs  where  a  clerk  clerk,  in  the  daytime,  but  not  residing  in 

takes  money  out  of  his  employer's  till,  and  the  house,  converted  to  his  own  use  a  bill 

puts  it  into  his  own  pocket,  Ilex  v.  Ham-  of  exchange,  which,  in  the  usual  course  of 

mon,  Russ.  &  Ry.  221,  2  Leach,  4th  ed.  business,  he  received  from  his  employer, 

1083,  4  Taunt.  304  ;  or  removes  goods  of  with  directions  to  transmit  it  by  post  to  a 

his  employer,  intending  to  steal  them,  Reg.  correspondent ;   Rex  v.  Paradice,  2  East 

v.  Manning,  Dears.  21, 17  Jur.  28,  14  Eng.  P.  C.  565.    Other  clerks,  receiving  checks 

L.  &  Eq.  548,  22  Law  J.  n.  b.  M.  C.  21 ;  to  deliver   to    creditors,  appropriated   to 

Walker  v.  Commonwealth,  8  Leigh,  743 ;  themselves  the  whole ;    Rex  v.  Metcalf, 

Reg.  v.  Robins,  Dears.  418,  18  Jur.  1058,  1  Moody,  433;  Reg.  v.  Heath,  2  Moody, 

29  Eng.  L.  &  Eq.  544  ;  Reg.  v.  Sam  ways,  33.     Othen,    receiving  money  ;    Rex  v. 

26  Eng.  L.  &  Eq.  576.    These  acts  are  Lavender,  2  East  P.  C.  556.    A  servant, 

larceny.    So  it  is  larceny  for  the  confiden-  being  sent  with  6s.  to  buy  twelve  cwt.  of 

tial  clerk  of  a  merchant  to  take  a  bill  of  coals,  bought  a  smaller  quantity  for  3s.  3d., 

exchange,  unindorsed,  from  the  bill-box,  and  appropriated  one  of  the  shillings  to 

and  convert  it  to  his  own  use,  although  he  his  own  use ;  Reg.  v.  Beaman,  Car.  &  M. 

was  in  the  habit  of  transacting  the  cash  595.    Another  person,  sent  with  another 

concerns  of  the  house  from  week  to  week ;  sum  of  money,  misappropriated  the  whole ; 

for,  as  it  had  not  been  delivered  him  for  Reg.  v.  Smith,  1  Car.  &  K.  423.    A  servant, 

such  purpose  by  his  employer,  the  taking  intrusted  with  some  articles  of  clothing  to 

is  a  tortious  one  from  the  employer's  pos-  sell,  and  money  to  make  change,  left  the 

session.     Rex  v.  Chipchase,  2  Leach,  4th  country  with  the  money  and  clothing ;  Reg. 

ed.  699,  2  East  P.  C.  567 ;  and  see  ante,  v.  Hawkins,  1  Den.  C.  C.  584,  Temp.  & 

5  833.  M.  328,  14  Jur.  518,  1  Eng.  L.  &  Eq.  547. 
4  Rex  v.  Bass,  1  Leach,  4th  ed.  251,  2  One  employed  to  take  a  barge  to  a  certain 

East  P.  C.  566,  598 ;  Rex  v.  McNamee,  place,  being  paid  his  wages  in  advance, 

1  Moody,  868 ;  Reg.  v.  Jackson,  2  Moody,  and  a  separate  sum  of  three  sovereigns  to 

32 ;  Rex  v.  Butteries,  6  Car.  &  P.  147 ;  pay  tonnage,  took  the  barge   part  way, 

Rex  v.  Stock,  1  Moody,  87  ;  United  States  paid  a  part  of  the  sum  for  tonnage,  and 

v.  Clew,  4  Wash.  C.  C.  700 ;  Rex  v.  Jones,  converted  the  rest  of  tHe  money  to  his 

7  Car.  &  P.  1 51  ;  Reg.  v.  Jenkins,  9  Car.  own  use ;  Reg.  v.  Goode,   Car.  &  M.  582. 

6  P.  38 ;  Reg.  v.  Harvey,  9  Car.  &  P.  353.  And  see  Reg.  v.  Goodenough,  Dears.  210, 
In  the  following  cases,  overruling  the  doc-  25  Eng.  L.  &  Eq.  572.  See,  however,  Reg. 
trine  of  Rex  v.  Watson,  2  East  P.  C.  562,-  v.  Evans,  Car.  &  M.  632. 
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parcel  by  the  way,  or  carrying  it  out  of  the  way,  does  not  do  so  ; l 
because,  in  the  relation  he  sustains,  his  own  mind  is  to  control  his 
actions,  and  not  the  mind  of  the  owner,  to  whom  his  responsibili- 
ties are  very  different  from  those  of  a  servant.  And  where  the 
prisoner,  being  specially  employed  to  drive  six  pigs  to  a  certain 
place,  left  one  of  them  on  the  way  with  Mr.  M.,  because  it  was 
tired ;  of  which  act  he  informed  the  owner,  and  was  then  directed 
to  ask  Mr.  M.  to  keep  it ;  but,  instead  of  asking  him,  went  and 
sold  it  to  him ;  this  selling  was  ruled,  in  a  nisi  prius  case,  not  to 
be  larceny.2  Obviously  the  sale  involved  no  physical  act  done  to 
that  physical  thing,  the  pig ;  which  physical  thing,  being  already 
in  the  purchaser's  hands,  required  no  manual  delivery  to  convey 
the  title. 

§  840  [733].  There  is  another  class  of  cases;  it  differs  both 
from  those  of  bailees,  and  of  servants  general  and  special;  in  which 
the  thing  came  lawfully  and  properly  into  the  hands  of  the  person, 
to  wtiom,  nevertheless,  it  was  not  intrusted.  The  doctrine  con- 
cerning this  class  is,  that,  if,  in  the  original  taking  there  was 
neither  evil  intent  nor  technical  trespass,  no  larceny  is  committed 
by  any  subsequent  misappropriation,  with  felonious  intent.  When, 
therefore,  —  a  case  falling  apparently  within  this  principle,  —  a 
woman,  at  a  fire,  joined  her  neighbors  in  removing  goods,  under 
the  observation  of  the  owner,  but  not  at  his  request ;  and  she 
secreted  the  goods  she  removed,  and  denied  having  them ;  but 
the  jury  found  that  her  first  intention  was  right,  and  the  theft 
was  an  after-thought ;  she  was  held  not  to  be  guilty  of  larceny ; 
"  for,  if  the  original  taking  were  not  with  intent  to  steal,  the  sub- 
sequent conversion  was  no  felony,  but  a  breach  of  trust." 8 

§  841  [734].  The  doctrine  of  the  last  section  seems  to  have 
its  most  frequent  application  to  lost  goods,  which  a  person  has 
taken  into  his  possession  lawfully,  not  knowing  the  owner.  And 
if  he  afterward  ascertains  who  the  owner  is,  yet  with  felonious 
intent  converts  them  to  his  own  use,  he  commits  not  larceny. 
Even,  according  to  the  current  of  opinion,  which,  however,  is 
a  little  disturbed  by  contrary  intimations,  the  familiar  rule  con- 
cerning common  carriers,  that  the  offence  may  be  perpetrated 
by  breaking  bulk,4  does  not  apply  to  lost  goods.    But  the  reason 


1  Ante,  $  836. 

a  Beg.  v.  Jones,  Car.  &  M.  611. 

38* 


>  Bex  v.  Leigh,  2  East  P.  C.  694,  1 
Leach,  4th  ed.  411,  note. 
*  Ante,  $  836. 
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given  why  it  does  not  apply  shows  a  difference  between  a  case  of 
such  goods,  and  the  case  cited  by  way  of  illustration  in  the  last 
section.  For,  says  Parke,  B.,  speaking  on  behalf  of  the  English 
judges,  "  it  seems  difficult  to  apply  that  doctrine,  which  belongs 
to  bailment  where  a  special  property  is  acquired  by  contract,  to 
any  case  of  goods  merely  lost  and  found,  where  a  special  property  # 
is  acquired  by  finding." 1  Accordingly,  on  an  indictment  for 
stealing  a  bank-note,  which  the  defendant  had  picked  up,  not 
knowing  the  owner,  so  that  there  was  no  larceny  in  the  original 
taking,  the  offence  was  held  not  to  be  committed ;  though,  after 
being  informed  who  the  owner  was,  he  changed  it,  and  appropri- 
ated the  money  to  his  own  use.  And  the  court  further  decided, 
that,  although  he  meant  to  deal  with  the  note  as  his  own,  from 
the  moment  of  finding  it,  this  original  bad  motive  made  no  differ- 
ence in  the  case.2 

§  842  [735].  Yet,  —  a  fourth  class  of  cases, — if  one,  in  taking 
into  his  possession  an  article  not  his  own,  commits  a  technical 
trespass  ;  or,  a  fortiori,  if  he  commits  a  felonious  one ;  any  aspor- 
tation of  it  afterward  is  a  renewal  of  the  trespass ;  and,  done  with 
intent  to  steal,  is  larceny.3  Therefore,  when  a  defendant,  in 
driving  away  a  flock  of  his  own  lambs  from  a  field,  drove  with 
them,  inadvertently,  a  lamb  belonging  to  another  person ;  and,  as 
soon  as  he  had  discovered  his  mistake,  sold  the  lamb  for  his  own, 
and  denied  all  knowledge  of  the  fact ;  he  was  held  to  have  com? 
mitted  this  offence.4  In  like  manner,  it  is  a  familiar  proposition, 
belonging  however  to  the  department  of  the  Procedure,  that,  when 
a  thief  steals  goods  which  he  carries  away,  he  becomes  guilty  of  a 
complete  larceny  in  every  county  or  distinct  locality  into  which  he 
takes  them,  while  his  intent  to  steal  continues. 

§  843  [736].  Fourthly.    Application  of  the  foregoing  doctrines 


1  Reg.  v.  Thurborn,  1  Den.  C.  C.  387,  4th  ed.  413,  2  East  P.  C.  664,  697  ;  Bex  v. 

395,  2  Car.  &  K.  831,  Temp.  &  M.  67,  13  Sears,  1  Leach, 4th  ed.  415,  note;  The  State 

Jur.  499 ;  s.  o.  Reg.  v.  Wood,  3  New  Sess.  v.  Ferguson,  2  McMullan,  502 ;  Cartwright 

Cas.  681.    See  also  s.  p.  Lane  v.  People,  v.  Green,  2  Leach,  4th  ed.  952,  8  Yes. 

5  Oilman,  305 ;  Ransom  v.  The  State,  22  405. 

Conn.  153 ;  The  State  v.  Conway,  18  Misso.        2  Reg.  v.  Thurborn,  supra.   See  further, 

321 ;   The  State  v.  Roper.  3  Dev.  473  ;  concerning  lost  goods,  post,  $  857-861.  g 
People  v.  Cogdell,  1  Hill,  N.  T.  94;  Peo-        ■  Commonwealth  v.   White,   11    Cush. 

pie  v,  Anderson,  14  Johns.  294;  Reg.  v.  483;  Reg.  v.  Riley,  14Eng.  L.  &  Eq.  544, 

Preston,  2  Den.  C.  C.  353,  8  Eng.  L.  &  Dears.  149,  17  Jur.  189,  22  Law  J.  n.s. 

Eq.  589 ;   Porter  v.  The   State,  Mart.  &  M.  C  48.    But  see  Rex  v.  Holloway,  5 

Yerg.  226.    But  see,  as  perhaps  having  a  Car.  &  P.  524. 
contrary  bearing,  Rex  v.  Wynne,  1  Leach,        *  Reg.  v.  Riley,  supra. 

[460] 


CHAP.  XXXVI.]  LARCENY.  §  844 

/ 

to  various  relations  and  things  ;  as  bailees,  wives,  lost  goods.    Let 
us  begin  with  — 

Common  carriers  of  goods  and  drovers  of  cattle.  The  general 
principles  concerning  larcenies  by  such  persons  have  already  been 
stated.1  If  a  man  claims  exemption  as  a  common  carrier,  in  dis- 
tinction from  the  liabilities  applicable  to  servants,  he  need  not 
show  that  the  carrying  of  goods  is  his  business ;  but,  if  he  is 
employed  in  this  way  for » hire2  in  the  single  instance,  it  is  suffi- 
cient.8 A  carrier's  servant,  who  drives  the  wagon,  is  subject  to 
liability  like  other  servants,  and  not  exempt  like  his  master.4 
Concerning  drovers,  we  have  the  following  points :  one  employed 
to  drive  a  heifer  to  a  particular  place  for  so  much  money,  not 
being  in  the  general  service  of  the  owner,  was  held  to  be  a  servant 
and  not  a  bailee.0  So  was  one  employed  occasionally,  but  not 
constantly,  as  a  general  drover,  and  paid  by  the  day ; 6  yet  the 
court  afterward  expressed  a  doubt  whether  this  latter  point 
would  be  decided  again  the  same  way.7  Under  other  circum- 
stances the  drover  has  been  deemed  a  bailee,  who,  though  he  sells 
the  animal  with  felonious  intent,  instead  of  executing  the  trust,  is 
still  exempt  from  the  charge  of  larceny.8 

§  844  [737] .  As  to  what  is  a  breaking  of  bulk  by  a  carrier, 
which,  done  with  felonious  intent,  constitutes  larceny,9  a  case  in 
Massachusetts  apparently  decides,  that  separating  one  entire  pack- 
age from  several  packages  intrusted  together  to  the  carrier  is 
sufficient,  without  any  breaking  of  the  one  so  separated.10  But 
this  doctrine,  if  viewed  as  a  general  one  in  the  law,  cannot  be 
maintained  on  any  discernible  reason.  Perhaps  the  court  only 
intended  it  to  apply  to  the  particular  case,  which  was  that  of  a 
wagon  load  of  packages  to  be  transported  in  a  body.11    For,  under 

1  Ante,  {  836.  e  Rex  v.  McNamee,  1  Moody,  368. 

*  From  Reg.  v.  Evans,  Car.  &  M.  682,        7  Reg.  v.  Hey,  Temp.  &  M.  209, 1  Den. 
it  would  seem  that  the  employment  need  C.  C.  602,  2  Car.  &  K.  983,  14  Jar.  154. 
not  even  be  for  hire ;  and  such  is  probably       *  Reg.  v.  Goodbody,  8  Car.  &  P.  665 ; 
the  true  view.                               \  Rex  v.  Reidly,  Jebb,  51 ;  Reg.  v.  Hey, 

*  Rex  r.  Fletcher,  4  Car.  &  P.  545 ;  Rex  supra. 

v.  Howell,  7  Car.  &  P.  325.    See  Rex  v.  »  Ante,  §  836. 

Pratley,  5  Car.  &  P.  533 ;  Dame  v.  Bald-  10  Commonwealth   v.  Brown,  4   Maas. 

win,  8  Mass.  518  ,*  Rex  v.  Jones,  7  Car.  &  580.    And  see  Dame  t>.  Baldwin,  8  Mass. 

P.  151 ;  Reg.  v.  Jenkins,  9  Car.  &  P.  38;  518.      The   case   of    Commonwealth    v. 

Reg.  v.  Colhoun,  2  Crawf.  &  Dix  C.  C.  Brown  may,  perhaps,  be  deemed  to  have 

57.  turned  on  another  point,  substantial,  and 

*  Commonwealth   v.  Brown,    4  Mass.  sufficient  in  itself;  namely,  that  the  defend- 
580.  ant  was  not  a  common  carrier. 

*  Reg.  p.  Jackson,  2  Moody,  32.    See  "  See  post,  S  854. 
Rex  v.  Stock,  1  Moody,  87. 
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other  circumstances,  the  exact  duty  of  the  carrier  may  be  to  separate 
the  packages ;  as,  for  instance,  when  he  is  called  to  transfer  them 
from  one  vehicle  to  another ;  but  he  never  may  break  a  particular 
package.  And  the  English  doctrine  is  directly  opposed  to  this 
Massachusetts  decision,  if  the  latter  be  viewed  as  the  enunciation 
of  a  general  principle.1  In  the  English  law,  where  the  master  and 
owner  of  a  ship  steals  a  package  out  of  several  packages  delivered 
him  to  carry,  as  a  single  cask  of  butter  from  among  many  casks, 
without  removing  anything  from  the  particular  package ; 2  or  where 
a  carried  on  land  takes  one  truss  of  hay  from  a  parcel  of  three 
trusses,  but  does  not  break  open  the  truss  taken ; 8  or  where  a  let- 
ter-carrier  abstracts  bank-notes  from  a  directed  envelope;4  or 
where  a  drover  of  sheep  removes  one  sheep  from  the  flock ; 6  such 
person  does  not  commit  larceny,  be  his  intent  never  so  felonious. 
But  if  the  carrier  separates  oue  bank-bill  from  a  package  of  bills ; 6 
or  one  stave  from  a  parcel  of  staves ; 7  the  consequence  is  the  other 
way.  And  probably,  if  he  has  broken  bulk,  and  stolen  a  part,  he 
may  then  steal  the  remaining  part,  without  a  further  breaking.8 

§  845  [738] .  Concerning  the  question  of  the  goods  being  fully 
transported  so  that  the  carrier  may  commit  larceny  of  them  by 
taking  them  away  feloniously  without  breaking  bulk,9  Lord  Hale 
says,  "  that  must  be  intended  when  he  carries  them  to  the  place, 
and  delivers  or  lays  them  down ;  for  then  his  possession  by  the 
first  delivery  is  determined,  and  the  taking  afterwards  is  a  new 
taking." 10 

§  846  [739].  But  the  reader  should  remember,  that,  whenever 
the  common  carrier  receives  goods  intending  to  steal  them,  he 
commits  in  receiving  them  the  offence ;  and  no  breaking  of  bulk 
or  other  subsequent  act  is  required.  His  case  stands  on  the 
ground  previously  explained.11    In  Missouri,  as  probably  in  some 

*  Bex  v.  Madox,  Russ.  &  Ry.  92.  7  Rex  v.  Howell,  7    Car.   &  P.  335. 

8  Rex  v.  Madox,  supra.  There  is  no  mention  in  this  case,  that  the 

9  Rex  v.  Pratley,  5  Car.  &  P.  533.  8.  p.  staves  were  tied  together ;  and  they  seem 
in  New  York,  People  v.  Nichols,  3  Parker,  not  to  have  been.  See  also  post,  §  853, 
579,  bat  afterward  the  other  way,  and  in  854. 

accordance  with  the  Massachusetts  doctrine,  8  See  Reg.  v.  Poyser,  4  Eng.  L.  &  Eq. 

in  the  higher  court  by  a  majority  of  the  565,  2  Den.  C.  C.  233 ;  post,  f  854. 

judges.    Nichols  v.  People,  17  N.  Y.  114.  •  Ante,  $  836. 

*  Reg.  v.  Glass,  1  Den.  C.  C.  215,  2  10  1  Hale  P.  C.  504,  505 ;  2  East  P.  C. 
Car.  &  K.  395.    See  Rex  v.  Jenkins,  8  696.    See  post,  $  847,  848. 

Car.  &  P.  38;  Rex  v.  Jones,  7  Car.  &  P.  u  Ante,  §  818;  The  State  v.  Thurston, 

151.  2  McMullan,  882 ;  Reg.  v.  Hey,  Temp.  & 

*  Reg.  v.  Reillv,  Jebb,  51.  M.  209,  1   Den.  C.  C.  602,  2  Car.  &  K. 
8  Reg.   v.  Colhoun,  2  Crawf.  &  Dix,  983, 14  Jur.  154. 

C.  C.  57. 
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other  States,  the  distinction  which  protects  bailees,  in  respect  of 
subsequent  acts,  is  abolished ;  and  they  are  there  holden  for  lar- 
ceny of  goods  in  their  possession,  at  whatever  point  of  time  the 
intent  to  steal  them  arises.  The  statute  provides,  that,  "  if  any 
carrier  or  other  bailee  shall  embezzle  or  convert  to  his  own  use,  or 
make  way  with  or  secrete  with  intent  to  embezzle  or  convert  to 
his  own  use,  any  money,  goods,  rights  in  action,  property,  or  valu- 
able security,  or  effects  which  shall  have  been  delivered  to  him,  or 
&hall  have  come  to  his  possession  or  under  his  care  as  such  bailee, 
although  he  shall  not  break  any  trunk,  package,  box,  or  other 
thing  in  which  he  received  them,  he  shall  on  conviction  be  ad- 
judged guilty  of  larceny." l  This  statute,  however,  may  be 
deemed  to  stand  rather  on  the  ground  of  embezzlement,  tech- 
nically so  called,  than  of  larceny.2 

§  847  [740].  Hiring'  goods.  The  hirer  of  goods  is  a  bailee, 
and  he  maintains  the  relation  to  them  already  explained.8  There- 
fore if  one  hires  a  horse,  and  sells  it  before  the  journey  is  per- 
formed ;  or  sells  it  after,  but  before  it  is  returned  ;  *  he  commits 
no  larceny,  in  a  case  where  the  felonious  intent  came  upon  him 
subsequently  to  receiving  it  into  his  possession.6  But  where  the 
prisoner  had  got  a  horse  from  a  livery-stable  in  London,  to  go  to 
Barnet,  the  learned  judges  who  tried  him  for  stealing  this  horse, 
told  the  jury,  that,  if  he  had  performed  the  journey,  and  also 
brought  the  horse  back  to  London,  which  under  the  contract  of 
hiring  he  was  bound  to  do,  then,  if,  instead  of  delivering  it  to  the 
owner  he  "  converted  it  after  such  return  to  his  own  use,  he  is 
thereby  guilty  of  felony  ;  for  the  end  and  purpose  of  hiring  the 
horse  would  be  then  over."  6 

§  848  [741].  The  doctrine  has  been  laid  down,  that  a  mere 
countermand  of  a  bailment,  with  no  resumption  of  possession,  is 
not  siifficient  to  charge  the  bailee  with  larceny,  if  he  misappro- 
priates the  article  afterward.  But  where  the  bailee  of  a  mare  took 
her  to  a  livery-stable,  went  to  the  owner  and  told  him  she  was 

1  Norton  ».  The  State,  4  Misso.  461.  East  P.  C.  689.    Otherwise  in  Missouri  by 

And  see  The  State  t>.  Haskell,  S3  Maine,  statute.    Norton  v.  The  State,  4  Misso. 

127.  461;  ante,  §  846. 

*  See  ante,  tit.  Embezzlement.  8  Rex  v.  Charlewood,  1  Leach,  4th  ed. 
8  Ante,  §  836,  843-846.    And  see  Reg.  409.    See  also  Commonwealth  v.  White, 

v.  Brooks,  8  Car.  &  P.  295.  11  Cush.  483  ;  Richards  v.  Commonwealth, 

*  Ante,  §845.  13  Grat.  803;    White   v.  The  State,  11 

*  Rex  v.  Banks,  Russ.  &  Ry.  441 ;  Rex    Texas,  769. 
v.  Charlewood,  1   Leach,  4th  ed.  409,  2 
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there,  and  settled  with  him  the  accounts  concerning  her ;  where- 
upon the  owner  forbade  him  to  take  her  again,  and  sent  directions 
to  the  stable-keeper  not  to  let  him  have  her ;  but  he  got  her  of  the 
keeper,  by  means  of  a  false  representation ;  the  judges  held,  that 
he  was  rightly  convicted  of  larceny  ;  because  the  jury  were  author- 
ized by  the  facts  to  infer,  as  they  had  done,  that  the  bailment  had 
terminated,  and  the  possession  had  passed  back  to  the  owner.1 

§  849  [742].  Furniture  let  to  lodgers.  One  who  hires  furnished 
rooms  stands,  as  to  the  furniture,  on  the  same  ground  with  other 
hirers  of  goods.  Unless  he  took  possession  with  intent  to  steal,2 
he  does  not  commit  larceny  when,  in  pursuance  of  a  subsequent 
felonious  intent,  he  runs  away  with  or  sells  the  furniture.8  In 
England,  Stat.  3  Will.  &  M.  c.  9,  §  5  (a.  d.  1691),  made  it  felony 
for  a  man  to  remove  furniture  from  hired  lodgings,  intending  to 
steal  it ; 4  but  this  enactment  dates  subsequently  to  the  settlement 
of  our  older  colonies;  and  Kilty  says,  this  particular  section 
"  does  not  appear,  from  an  examination  of  the  provincial  records, 
to  have  extended  "  to  Maryland.6 

§  850  [743],  Goods  delivered  to  a  person  to  do  work  on  them. 
Mr.  East  observes :  "  If  a  weaver  or  silk  throwster  deliver  yarn 
or  silk  to  be  wrought  by  journeymen  in  his  house,  and  they  carry 
it  away  with  intent  to  steal  it,  it  is  felony ;  for  the  entire  property 
remains  there  only  in  the  owner,  and  the  possession  of  the  work- 
men is  the  possession  of  the  owner.  But  if  the  yarn  had  been 
delivered  to  a  weaver  out  of  the  house,  and  he,  having  the  lawful 
possession  of  it,  had  afterwards  embezzled  it,  this  would  not  be 
felony ;  because  by  the  delivery  he  had  a  special  property,  and  not 
a  bare  charge ;  in  the  same  manner  as  one  who  is  intrusted  with 
the  care  of  a  thing  for  another  to  keep  for  his  use."  6  So  if  a 
watchmaker  honestly  receives  a  watch  to  be  repaired  ;*  and,  in 

1  Rex  v.  Steer,  1  Den.  C.  C.  349,  Temp,  are :  "If  any  person  or  persons  shall  take 
&  M.  11,  13  Jar.  41.    See  post,  $  856.  away,  with  an  intent  to  steal,  embezzle,  or 

2  2  East  P.  C.   585 ;  1   Hawk.  P.  C.  purloin,  any  chattel,  bedding,  or  furniture, 
Curw.  Ed.  p.  146,  §  24 ;  ante,  §  846.  which  by  contract  or  agreement  he  or  they 

8  Rex  t7.  Raven,  J.  Eel.  24 ;    Rex  v.  are  to  use,  or  shall  be  let  to  him  or  them 

Meeres,  1  Show,  50.  to  use,  in  or  with  such  lodging,  such  tak- 

4  Note  to  Rex  v.  Meeres,  supra.  ing,  embezzling,  or  purloining  shall  be  to 

6  Kilty  Report* of  Statutes,  p.  179.    So  all  intents  and  purposes  taken,  reputed, 

the  Pennsylvania  judges  do  not  mention  it  and  adjudged  to  be  larceny  and  felony,  and 

as  in  force  in  Pennsylvania,  though  they  the  offender  shall  suffer  as  in  the  case  of 

mention  other  statutes  of  much  later  dates,  felony." 

Report  of  Judges,  3  Btnn.  595.    Its  words  6  2  East  P.  C.  682. 
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pursuance  of  a  corrupt  purpose  which  comes  to  him  afterward, 
sells  it  for  his  own  benefit,  he  does  not  commit  larceny.1 

§  851  [744].  But  the  doctrine  of  breaking  bulk  applies  to  these 
cases.  Therefore  if  a  miller  steals  some  of  the  meal  made  from 
corn  delivered  him  to  grind,  he  commits  larceny.8  And  when  one 
received  barilla  to  grind,  but  fraudulently  retained  a  part  of  it, 
returning  a  mixture  of  barilla  and  plaster  of  Paris,  he  was  ad- 
judged guilty  of  this  offence.8  Where  also  a  carpenter  has 
intrusted  to  him,  for  repair,  a  bureau  in  a  secret  drawer  of 
which  he  discovers  money,  if  he  breaks  open  the  drawer  un- 
necessarily, and  abstracts  the  money,  converting  it  to  his  own 
use,  he  commits  the  offence ;  while,  if  his  intent  is  to  keep  the 
money  for  the  owner,  he  is  not  criminal.4 

§  852  [745] .  Animals  to  keep  and  feed.  If  one  receives  a 
horse  to  agist,  and  afterward  sells  it  for  his  own  benefit,  he  does 
not  commit  larceny,  in  a  case  where  there  was  no  felonious  intent 
in  the  original  taking.6 

§  853  [746].  Warehouse-men.  Where  a  warehouse-man  re- 
ceived on  storage  forty  bags  of  wheat,  without  authority  to  sell, 
or  "  to  make  any  alteration  in  the  wheat,  or  to  open  the  bags  in 
order  to  show  them,  or  for  any  other  purpose ; "  and  he  separated 
with  felonious  intent  some  of  the  bags  from  the  rest,  opening 
those  particular  bags  and  appropriating  the  whole  of  the  wheat  in 
them  severally  to  his  own  use,  he  was  held  to  have  been  properly 
convicted  of  larceny.  The  judges  considered, "  that  the  taking 
the  whole  of  the  wheat  out  of  any  one  bag  was  no  less  a  larceny 
than  if  the  prisoner  had  severed  a  part  from  the  residue  of  the 
wheat  in  the  same  bag,  and  had  taken  only  that  part,  leaving  the 
remainder  of  the  wheat  in  the  bag."  6 

§  854  [747].  Commission  merchants  and  the  like.  In  a  late 
English  case,  the  prisoner  was  employed  to  sell  clothes  about  the 
country  on  commission.  The  prosecutor  fixed  the  price  for  which 
each  article  was  to  be  sold,  and  the  money  was  to  be  returned 

1  Bee.  v.  Thristle,  1  Den.  C.  C.  502,  a  also :  "  If  a  pocket-book  containing  bank- 
Car.  &  K.  842,  IS  Jar.  1035  ;  Rex  v.  Levy,  notes  was  left  in  the  pocket  of  a  coat  sent 
4  Car.  &  P.  241,  Vaoghan,  B.,  observing :  to  be  mended,  and  the  tailor  took  the 
"  It  would  hare  been  different,  if  the  pns-  pocket-book  out  of  the  pocket,  and  the 
oner  had  obtained  the  watch  by  trick  or  notes  out  of  the  pocket-book,  there  is  not 
fraud."  the  least  doubt  that  it  is  felony."    See  also 

51  2  East  P.  C.  698.  Merry  v.  Green,  7  M.  &  W.  623. 

8  Commonwealth  v.  James,  1  Pick.  375.  *  Bex  v.  Smith,  1  Moody,  473. 

*  Cartwright  v.  Green,  2  Leach,  4th  ed.  6  Bex  v.  Brazier,  Boss.  &  By.  337.    See 

952,  8  Yes.  405,  Lord  Eldon   observing  ante,  $  844. 
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with  the  unsold  goods.  On  one  occasion  the  prisoner  took,  on 
these  terms,  a  parcel  of  clothes ;  but,  instead  of  selling  them, 
pawned  fraudulently  a  part  and  applied  the  residue  to  his  own 
use.  Whereupon  the  judges  held,  that  there  was  -but  one  bail- 
ment of  all  the  separate  articles  forming  the  parcel;  that  the 
unlawful  pawning  of  the  part  terminated  this  bailment;  and 
that,  consequently,  the  subsequent  fraudulent  appropriation  of  the 
residue  was  a  larceny.1 

§  855  [748].  Wives 9  and  persons  receiving  from  them  goods  of 
the  husband.  In  copsequence  of  the  intimate  legal  relationship 
created  by  marriage,  the  wife  can  never  commit  the  trespass  nec- 
essary in  larceny,  by  taking  the  husband's  goods.2  And  the  same 
is  ordinarily  true  of  any  other  person  who  receives  goods  belong- 
ing to  the  husband  from  the  hands  of  the  wife.8  But  to  this  latter 
proposition  the  law  has  established  one  exception ;  namely,  that  a 
man  who  has  committed  adultery  .with  her,  or  who  elopes  with  her 
intending  to  commit  adultery,  cannot  protect  himself  on  a  charge 
of  larceny  by  showing  a  delivery  of  the  goods  to  him  by  her. 
The  ground  of  this  exception  seems  sometimes  to  be  understood 
to  be,  that  under  such  circumstances  he  knows  he  has  not  the 
husband's  consent  in  the  consent  of  the  wife.4  And  this  might 
appear  to  lead  to  the  further  doctrine,  that,  generally,  where  the 
husband  expressly  forbids  the  taking  on  the  wife's  delivery,  it  will 
be  larceny,  if  done  with  felonious,  in  tent;  but  there  are  hitherto 
no  adjudications  which  have  gone  so  far,  and  we  may  doubt 
whether  the  law  will  be  extended  beyond  its  present  bound.5 

1  Reg.  ».  Poyser,  4  Eng.  L.  &  Eq.  565,  of  having  adulterous  intercourse,  and  bad 

2  Den.  C.  C.  233.    See  ante,  $  848.  afterwards  effected  that  criminal  purpose, 

a  1   Hawk.   P.  C.   Curw.  Ed.  p.  147,  they  ought  to  find  the  prisoner  guilty;  but 

§  32 ;  Rex  v.  Willis,  1  Moody,  375 ;  Reg.  that,  if  ...  .  they  did  not  go  away  with 

v.  Tollett,  Car.  &  M.  112.  any  such  criminal  purpose,  and  had  never 

8  lb. ;  Rex  v.  Harrison,  1  Leach,  4th  ed.  committed   adultery  together  at  all,  the 

47,  2  East  P.   C.   559  ;  Reg.  v.  Fitch,  prisoner  would  be  entitled  to  his  acquittal ;  * 

Dears.  &  B.  187.  and  this  instruction  was  held,  by  the  court 

4  People  v.  Schuyler,  6  Cow.  572 ;  Reg.  of  criminal  appeal,  to  be  right.    Reg.  v. 

0.  Thompson,  2  Crawf.  &  Dix  C.  C.  491 ;  Berry,  Bell  C.  C.  95,  8  Cox  C.  C.  117. 

Reg.  v.  Tollett,  Car.  &  M.  112;  3  Greenl.  *  See  Reg.  v.  Featherstone,  infra,  and 

Ev.  §  158.    Where  the  prisoner  and  the  the  note  in  1  Bennett  &  Heard's  Lead.  Cap. 

prosecutor's    wife    had    jointly   occupied  199;  Reg.  v.  Tollett,  Car.  &  M.  112  ;   1st 

themselves  in  removing  the  goods,  he  car-  Rep.  Eng.  Crim.  Law  Com.  x.  d.  1834, 

rying  himself  boxes  or  things  to  the  cart  p.  18,  pi.  14.    In  a  late  English  case,  the 

which  took  the  things  away,  and  the  two  -  uncle  and  cousin  of  the  wife,  who  was 

then  went  off  together,  the  presiding  magis-  about  to  leave  the  house  and  cohabitation 

trate  told  the  jury,  "  that,  if  they  were  of  her  husband,  came,  in  the  night  as  well 

satisfied  that  the  prisoner  and  the  prose-  as  afterward  in  the  daytime,  and  with  the 

enter's  wife,  when  they  so  took  the  prop-  privity  of  the  wife,  but  secretly  as  respects 

erty,  went  away  together  for  the  purpose  the  husband,  carried  off  beds,  carpets,  and 
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§  856  [749].  To  charge  an  adulterer,  within  the  exception 
mentioned  in  the  last  section,  a  mere  delivery  of  the  goods  by  the 
wife,  at  his  lodgings,  is  not  sufficient.  There  must  be  a  personal 
taking  by  him,  or  they  must  be  shown  to  be  in  his  possession.1 
Yet  such  taking  on  delivery  from  her  hands  will  do  ;2  and  so  will 
a  joint  carrying  away  by  the  two.8  If  a  wife  and  adulterer  elope 
together,  carrying  her  clothes,  he  commits  larceny  of  the  clothes ; 
for  they  are  the  husband's  property.4  So  the  point  has  been  ruled ; 
but,  in  a  very  recent  English  case,  the  judges  refused  to  sustain  a 
conviction,  where  the  wife  and  the  adulterer  were  apprehended 
while  walking  away  from  the  husband's  house  together,  he  carry- 
ing some  of  her  personal  apparel  in  a  bandbox ;  Cockburn,  C.  J., 
observing,  that "  he  was  only  assisting  in  carrying  away  the  neces- 
sary wearing  apparel  of  the  wife."  6  Lord  Hale,  moreover,  men- 
tions, that,  "  if  a  man  take  away  another  man's  wife  against  her 
will,  cum  bonis  viri,  this  is  felony  by  the  statute  of  Westm.  2, 
c.  84."  6  No  reason  appears  why  this  should  not  be  larceny  also 
by  the  more  ancient  common  law. 

other  things,  belonging  to  the  husband ;  0017,  cannot  be  guilty.    In  this  case,  it  was 

denying,  afterward,  their  possession  of  the  not  left  to  the  jury  to  say,  whether  the  pris- 

property.    "  The  jury  found,  that  the  pris-  oners  were  acting  as  principals  when  the 

oners  took  the  goods  without  the  knowl-  act  was  done,  or  whether  the  wife  was  the 

edge  or  consent  of  the  husband,  and  with  principal  and  the  prisoners  merely  aiding 

the  intention  to  deprive  him  absolutely  of  and  assisting  her.    That  finding  might  have 

his  property  in  them/1    A  verdict  of  guilty  raised  the  question ;  but,  in  its  absence,  we 

was  ordered  by  the  recorder  to  be  entered  must  assume  that  state  of  the  case  which  is 

on  this  special  finding  and  these  facts ;  and  most  favorable  to  the  prisoners,  and  the 

the  judges,  on  a  case  reserved,  held  the  conviction   must  be  quashed."     Reg.  v. 

conviction  to  be  wrong.    "No  adultery,"  Avery,  Bell  C  C.  150,  153,  154,  8  Cox 

said  Cockburn,  C.  J.,  "is  shown  to  have  C.  C.  184. 

taken  place  between  either  of  the  prisoners  1  Reg.  v.  Rosenberg,  1  Car.  &  E.  233, 

and  the  prosecutor's  wife,  nor  is  it  found  1  Cox  C.  C.  21 . 

that  any  was  intended.    The  goods  were  9  Reg.  v.  Featherstone,  Dears.  369,  18 

taken  in  the   presence,  with  the    privity  Jur.  538,  26  Eng.  L.  &  Eq.  570,  6  Cox  C. 

and  consent,  of  the  wife  when  she  was  C.  376, 1  Bennett  &  Heard  Lead.  Cas.  199. 

abandoning  her  husband's  dwelling.    It  is  *  Reg.  v.  Thompson,  1  Den.  C.  C.  549, 

not  necessary  to  lay  it  down  as  law,  that,  Temp.  &  M.  294,  14  Jur.  488,  1  Eng.  L. 

supposing  a  stranger  stole  the  goods  of  a  &  Eq.  542 ;  Rex  v.  Tolfree,  1  Moody,  243. 

husband,  and  the  wife  was  privy  to  it,  and  *  Keg.  p.  Tollett,  Car.  &  M.  112. 

consenting,  such  privity  and  consent  on  *  Reg.  v.  Fitch,  Dears.  &  B.  187. 

the  part  of  the  wife  would,  if  there  was  *  1   Hale  P.   C.  514.    This  statute  is 

animus  Jurandi  in  the  stranger,  exonerate  otherwise  cited  as  Stat  13  Edw.  1,  stat.  1, 

him  from  what  would  otherwise  be  larceny,  c.  84.    It  is  plainly  enough  common  law 

In  deciding  that  this  conviction  should  be  in  this  country,  as  far  as  applicable  to  our 

quashed,  it  is  not  necessary  to  adopt  that  situation.     But  the  words  of  it  do  not 

doctrine ;  but,  on  the  other  hand,  we  take  expressly  cover  the  point  stated  by  Lord 

it  to  be  clear  that  a  wife  cannot  be  guilty  Hale ;  and  I  cannot  certainly  derive  the 

of  larceny  in  simply  taking  the  goods  of  point  by  inference;  though  perhaps  Lord 

her  husband ;  and,  if  a  stranger  do  no  Hale's  exposition  is  correct,  as  derivable 

more  than  merely  assist  her  in  the  taking,  from  the  clause  about  "  women   carried 

inasmuch  as  the  wife,  as  principal,  cannot  away  with  the  goods  of  their  husbands." 

be  guilty  of  larceny,  the  stranger,  as  acces-  The  entire  enactment  is  as  follows :  "  It  iB 
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§  857  [750].  Lost  goods.  The  owner  of  goods  and  effects  need 
not  keep  a  constant  manual  possession  of  them,  to  be  protected  in 
his  rights  of  ownership.  And  though  he  forgets  the  place  in 
which  he  laid  them,  or  though  for  any  other  reason  he  knows  not 
where  they  are,  still  they  remain  his.  But  he  may  abandon  his 
property  therein,  and  then  it -will  Test  in  him  who  first  takes  pos- 
session with  the  intent  to  appropriate  them  as  his  own.  This 
appropriation  is  not  larceny ;  and  so  the  offence  cannot  be  com- 
mitted of  abandoned  goods.1 

§  858  [751].  But  there  is  a  distinction  between  lost  goods  and 
goods  abandoned.  Also  a  distinction  exists  between  goods  lost 
and  goods  which  the  owner  has  accidentally  left  in  a  particular 
place.  When,  therefore,  a  man  having  business  in  a  shop  laid 
his  pocket-book  on  the  table  while  getting  a  bill  changed,  and 
went  away  without  recollecting  the  pocket-book ;  but,  on  missing 
it,  immediately  remembered  where  h&had  left  it ;  the  court  held,  on 
an  indictment  for  stealing  it,  that  this  was  not  a  case  of  lost  prop- 
erty.3 And  the  same  was  held,  where  a  purchaser,  at  a  market, 
left  accidentally  his  purse  on  the  prisoner's  stall,  neither  he 
nor  the  prisoner  knowing  then  of  the  mistake.8  If,  however,  the 
goods  appear  to  be  lost,  though  not  so  in  fact,  the  defendant,  who 
relied  on  this  appearance,  may  claim  to  have  the  case  treated  as  if 

provided,  that,  if  a  man  from  henceforth  taken,  and  nevertheless  shall  make  fine  at 
do  ravish  a  woman  married,  maid,  or  other,  the  king's  will."  And  see  farther  concern- 
where  she  did  not  consent,  neither  before  ing  this  statute,  post,  §  1069. 
nor  after,  he  shall  have  judgment  of  life  *  See  2  East  P.  C.  606 ;  Reg.  v.  Reed, 
and  of  member.  And  likewise  where  a  man  Car.  &  M.  S06,  SOS ;  Reg.  v.  Peters,  1  Car. 
ravisheth  a  woman  married,  lady,  damsel,  &  K.  245 ;  McGoon  v.  Aiikeny,  11  111.  558. 
or  other,  with  force,  although  she  consent  *  Lawrence  v.  The  State,  1  Humph, 
after,  he  shall  have  such  judgment  as  be-  228. 

fore  is  said,  if  he  be  attainted  at  the  king's  *  Reg.  v.  West,  Dears.  402,  24  Law  J. 

suit,  and  there  the  king  shall  have  the  if.  8.  M.  C.  4,  18  Jur.  1031,  29  Eng.  L.  & 

suit.    And  of  women  carried  away  with  Eq.  525,  Jarvis,  C.  J.,  observing :  "  There 

the  goods  of  their  husbands,  the  king  shall  is  a  clear  distinction  between  property  lost, 

have  the  suit  for  the  goods  so  taken  away,  and  property  merely  mislaid,  put  down, 

And  if  a  wife  willingly  leave  her  husband  and  left  by  mistake,  as  in  this  case,  under 

and  go  away,  and  continue  with  her  advou-  circumstances    which   would    enable    the 

terer,  she  shall  be  barred  forever  of  action  owner  to  know  the  place  where  he  had  left 

to  demand  her  dower,  that  she  ought  to  it,  and  to  which  he  would  naturally  return 

have  of  her  husband's  lands,  if  she  be  con-  for  it.    The  question  as  to  possession  by 

vict  thereupon,  except  that  her  husband  finding  therefore  does  not  arise."    And  see 

willingly,  and    without   coercion    of  the  People  v.  Swan,  1  Parker,  9;  People  v. 

church,  reconcile  her,  and  suffer  her  to  McGarren,  17  Wend.  460;  The  State  v. 

dwell  with  him ;  in  which  case  she  shall  be  Williams,  9  Ire.  140 ;  Rex  v.  Wynne,  1 

restored  to  her  action.    He  that  carrieth  a  Leach,  4th  ed.  413,  2  East  P.  C.  664,  697 ; 

nun  from  her  house,  although  she  consent,  Rex  v.  Sears,  1  Leach,  4th  ed.  415,  note ; 

shall  be  punished  by  three  years'  imprison-  The  State  v.  McCann,   19  Misso.  249  ; 

ment,  and  shall  make  convenient  satisfac-  Pritchett   v.  The    State,  2    Sneed,  285 ; 

tion  to  the  house  from  whence  she  was  Pyland  v.  The  State,  4  Sneed,  357. 
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they  were  lost ;  for,  on  the  question  of  intent,  a  party  honestly 
misled  concerning  facts  is  to  be  judged  of  the  same  as  if  the  facts 
were  what  he  believes  them  to  be. l 

§859  [752].  Assuming  goods  to  be  really  lost,  —  in  other 
words,  assuming  the  owner  by  whom  the  goods  have  been  acci- 
dentally dropped  or  mislaid  not  to  know  where  they  are,  —  the 
Tennessee  doctrine  seems,  not  quite  certainly,  to  be,  that  no  lar- 
ceny of  them  is  possible.3  But  the  English  courts,  and  generally 
the  American,  allow  of  this  offence  as  to  such  goods  under  certain 
circumstances.9  Also  statutory  larcenies  may  be  committed  of 
runaway  slaves;  they,  however,  not  being  generally  regarded 
exactly  as  lost  property.4  On  the  general  subject  of  lost  goods, 
the  doctrines  commonly  received  may  differ  somewhat  as  ex- 
pounded by  different  tribunals,  but  substantially  they  are  as  fol- 
lows: The  finder  has  the  right  to  appropriate  such  goods  to 
himself,  subject  to  the  claim  of  the  owner  on  them,  and  to  any 
claim  in  the  public  which  a  statute  may  establish,  —  a  point,  how- 
ever, depending  much  upon  the  particular  statutory  law  of  the 
State  in  which  the  question  arises.6  He  therefore  gains,  imme- 
diately upon  finding,  a  special  or  particular  kind  of  property  in 
the  goods ; 6  and,  as  we  have  already  seen,7  the  nature  of  this 
special  property  is  such,  that,  where  there  is  no  larceny  in  the 

1  Vol.  I.  §  383 ;  Reg.  v.  Thurborn,  1  applied  even  to  animate,  which  possess  the 

Den.   C.   C.  387,  389 ;    Reg.  r.  Peters,  instinct  and  power  of  motion,  and  can  re- 

1  Car.  &  K.  245.    And  see  2  East  P.  C.  move   themselves   from   place  to  place ; 

664.  though  these  may  be  lost  in  some  instances, 

*  Lawrence  v.  The  State,  1  Ham  ph.  228;  in  the  proper  sense  of  the  term. "p.  637. 
Porter  v.  The  State,  Mart.  &  Yerg.  226.  8.  p.  Cash  v.  The  State,  10  Humph.  111. 
So  observations  in  Morebead  v.  The  State,  See  post,  4  860,  note. 
9  Humph.  635,  639.  In  this  case  also  the  *  Reg.  v.  Thurborn,  1  Den.  C  C.  387, 
court  held,  that  a  runaway  Blave  may  be  2  Car.  &  K.  831,  Temp.  &  M.  67,  13  Jnr. 
the  subject  of  larceny ;  and  McKinney,  J.,  499 ;  fl.  o.  Reg.  v.  Wood,  3  New  8ess. 
discoursed  as  follows  :  "  Lost  property  is  Cas.  581 ;  Reg.  v.  Peters,  1  Car.  &  K.  245 ; 
looked  upon,  for  some  purposes,  as  aban-  Ransom  v.  The  State,  22  Conn.  153 ;  Tan- 
doned  by  the  former  proprietor;  and,  as  new.  Commonwealth,  14  Qrat.  635.  And 
such,  is  returned  into  the  common  stock,  or  see  the  other  cases  cited  to  die  next  section, 
mass  of  things ;  and  therefore  as  belonging  *  Murray  v.  The  State,  18  Ala.  727; 
to  the  first  occupant  or  finder.  And  though  The  State  v.  Miles,  2  Nott  &  McCord,  1 ; 
the  former  proprietor  is  entitled  to  main-  Morehead  v.  The  State,  9  Humph.  635 ; 
tain  an  action  for  the  recovery,  yet,  as  Cash  v.  The  State,  10  Hump.  Ill;  The 
against  all  other  persons,  the  title  vests  in  State  p.  Williams,  9  Ire.  140 ;  Randal  v. 
the  finder.  Therefore,  though  it  may  have  The  State,  4  Sm.  &  M.  849  ;  The  State  v. 
been  converted  ammo  furandi,  by  the  per-  Clayton,  11  Rich.  581.  See  Nelson  v. 
son  finding  it,  it  is  no  larceny,  because  the  Whetmore,  1  Rich.  318.  But  see  Corn- 
first  taking  was  lawful.  But  this  principle  monwealth  v.  Hays,  1  Va.  Cas.  122. 
properly  applies,  perhaps,  only  to  inanimate  *  And  see  The  State  v.  Jenkins,  2  Tyler, 
things, 'which  cannot  be  transferred  from  377,  379;  The  State  v.  Apel,  14  Texas, 
or  cease  to  be  in  the  possession  of  the  owner,  428. 

without  his  own  or  another's  act  or  default.        •  Reg.  v.  Thurborn,  supra. 
It  cannot,  certainly,  to  the  same  extent,  be       '  Ante,  4  841. 
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original  taking,  there  can  be  none  in  anj  subsequent  misappro- 
priation, even  by  breaking  bulk,  with  a  full  knowledge  of  the  true 
ownership. 

§  860  [753].  It  being  understood,  therefore,  that  the  only  lar- 
ceny there  can  be  of  lost  goods  is  in  the  original  taking,  such  a 
case  stands  somewhat  on  the  doctrine  stated  in  pages  back;1 
namely,  that,  if  one  receives,  even  on  delivery  from  the  owner, 
goods  he  means  to  steal,  he  commits  the  crime,  provided  the  con- 
sent of  the  owner  does  not  extend  to  a  full  and  unconditional 
title.  The  law  gives  to  the  finder  a  title  in  lost  goods ;  but  it  is 
not  full  and  unconditional,  and  so,  if  he  takes  them,  with  intent 
to  steal,  he  commits  a  larceny,  unless  this  consequence  is  pre- 
vented by  the  operation  of  the  principles  now  to  be  mentioned. 
A  man,  knowing  the  owner  of  goods,  cannot  lawfully  pick  them 
up,  without  returning  them  to  him ;  but  a  man  not  knowing  the 
owner,  can.  The  doctrine  therefore  is,  that,  if,  when  one  takes 
goods  into  his  hands,  he  sees  about  them  any  marks,2  or  otherwise 
learns  any  facts,8  by  which  he  knows  who  the  owner  is,  yet  with 
felonious  intent  appropriates  them  to  his  own  use,  he  is  guilty  of 
larceny ;  otherwise,  not.4  Some  of  the  cases  say,  if  he  knows  who 
the  owner  is,  or  has  the  means  of  ascertaining  ;6  but  the  better 

1  Ante,  {  812,  815,  817,  818.  to  be  larceny.    It  was  observed  by  Allen, 

1  Lane  v.  People,  5  Oilman,  305 ;  The  P. :  "If  there  were  no  marks  on  the  prop- 
State  v.  Conway,  18  Misso.  321 ;  People  erty,  or  other  circumstances  indicating  the 
p.  McGarren,  1 7  Wend.  460 ;  Anonymous,  owner,  the  appropriation  to  the  finder's 
2  Ross.  Crimes,  Grea.  Ed.  13.  use  does  not  amount  to  larceny."    Turner 

*  Reg.  o.  Dixon,  36  Eng.  L.  &  Eq.  597,  v.  Commonwealth,  14  Grat.  635,  637.    It 

Dears.  580;   People  v.  Cogdell,  1   Hill,  is  held  in  Missouri,  that  a  person  who 

N.  Y.  94 ;  The  State  v.  Ferguson,  2  Mc-  drives  away  cattle  which  hare  wandered 

Mullan,  502 ;  People  v.  Swan,  1  Parker,  9.  from  the  owner's  enclosure,  and  converts 

4  Reg.  v.  York,    12  Jar.   1078 ;    The  them  with  felonious  intent  to  his  own  use, 

State  v.  Roper,  3  Dev.  473 ;  "Reg.  v.  Mole,  is  none  the  less  guilty  of  larceny  when  he 

1  Car.  &  K.  417 ;    Tyler  v.  People,  Breese,  is  ignorant  of  their  true  owner,  and  their 

227 ;  Porter  v.  The  State,  Mart.  &  Yerg.  owner  does  not  know  where  they  are.  And 

2*6 ;  Reg.  v.  Reed,  Car.  &  M.  306,  308 ;  Napton,  J.,  observed  :  "  Whatever  may  be 

Randal  v.  The  State,  4  8m.  &  M.  349.  the  law  concerning  domestic  animals,  such 

And  see  People  v.  Kaatz,  3  Parker,  129.  as  horses  and  cattle,  in  England,  we  do 

But  see  The  State  v.  Jenkins,  2  Tyler,  not  consider  the  doctrine  of  the  English 

377,  379.    In  a  Virginia  case,  the  prisoner  criminal  lawyers  concerning  lost  goods  as 

found   in   the  street  a  pocket-book  with  applicable  to  domestic  animals  in  Missouri, 

money  in  it.    He  took  it  up,  and  appropri-  It  is  with  no  propriety,  either  in  view  of 

ated  it  to  his  own    use,  and  denied  all  custom  or  statutory  law,  that  animals  can 

knowledge  of  it.  "  There  is  no  fact  proved,"  be  called  lost  goods  here,  simply  because 

said  the  judge,  "showing  that  the  prisoner,  they  are  outside  of  the  owner's  enclosures, 

at  the  time  of  the  finding,  knew  the  owner,  and  the  owner  does  not  know  where  they 

or  had  the  means  of  knowing  him,  or  had  are."    The  State  p.  Martin,  28  Misso.  530, 

reason  to  believe  that  he  might  be  found.  537.    And  see  The  State  v.  Williams,  19 

.    .    .    It  was  not  proved  that  there  was  Misso.  389 ;  ante,  {  859,  note, 

any  name  or  mark  on  the  pocket-book,  or  6  The  State  v.  Weston,  9  Conn.  527  ; 

other  circumstances,  to  indicate  then  who  Reg.  v.  Breen,  3  Crawf.  &  Dix  C.  C  30 ; 

was  the  owner."    And  this  was  held  not  Reg.  v.  Kerr,  8  Car.  &  P.   176 ;  Rex  v. 
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doctrine  is  as  above  set  down,  because  every  man  by  advertising 
and  inquiring  can  find  the  owner,  if  he  is  to  be  found,  while  the 
guilt  of  a  defendant  must  attach  at  the  moment,  if  ever,  without 
depending  on  an  if.1 

§  861.  Though  the  law,  as  stated  in  these  four  sections,  seems 
pretty  plain,  yet  the  facts  of  cases  are  liable  to  raise  complications 
of  doctrine  creating  difficulty.  There  is  a  recent  English  case  as 
follows :  The  prisoner  was  a  hair-dresser,  and  the  prosecutor  had 
accidentally  dropped  a  10/.  note  in  his  shop ;  but,  the  next  morn- 
ing, discovering  its  loss,  he  had  gone  back  and  inquired  for  it  of 
the  hair-dresser,  who  denied  all  knowledge  of  it.  The  jury  found 
specially,  "  1.  That  the  note  was  dropped  by  the  prosecutor  in  the 
shop,  and  that  the  prisoner  found  it  there.  2.  That  the  prisoner, 
at  the  time  he  picked  up  the  note,  did  not  know,  nor  had  he  rea- 
sonable means  of  knowing,  who  the  owner  was.  3.  That  he  after* 
wards  acquired  knowledge  who  the  owner  was,  and  after  that 
he  converted  the  note  to  his  own  use.  4.  That  the  prisoner 
intended  when  he  picked  up  the  note  in  the  shop,  to  take  it  to  his 
own  use,  and  deprive  the  owner  of  it,  whoever  the  owner  might 
be.  5.  That  the  prisoner  believed,  at  the  time  he  picked  up  the 
note,  that  the  owner  could  be  found."  Now,  if  this  was  a  case  of 
lost  property  strictly,  there  was,  pretty  plainly,  no  larceny  within 

Pope,  6  Car.  &  P.  346 ;  Rex  v.  James,  2  coming  next  day,  be  would  get  a  pres- 

Russ.   Crimes,    Grea.   Ed.    14;    Reg.  v.  ent  of  £5,  perhaps  it  might  not  amount  to 

West,  Dears.  402,  24  Law  J.  n.  s.  M.  C.  a  larceny.    If  he  took  it  away  with  the  in- 

4,   18  Jar.   1031,  29  Eng.  L.  &  Eq.  525.  tention  to  appropriate  it,  and  only  restored 

See  Reg.  v.  Thnrborn,  1  Den.  C.  C.  387,  it  because  the  reward  was  offered,  it  is  clear 

2  Car.  &  K.  831,  Temp.  &M.  67  ;  Ransom  that  he  is  guilty  of  felony."    In  Reg.  v. 

v.  The  State,  22  Conn.  153 ;  Reg.  v.  Prea-  Christopher,  Bell  C.  C.  27,  34, 8  Cox  C.  C. 

ton,  2  Den.  C.  C.  353,  8  Eng.  L.  &  Eq.  91,  the  matter  was  laid  down  by  Hill,  J., 

589 ;  Rex  v.  Beard,  Jebb,  9.    In  Reg.  v.  thus :  "  Two  things  must  be  made  out  in 

Peters,  1   Car.  &  K.  245,  Rolfe,  B.,  ob-  order  to   establish   a   charge  of  larceny 

serres :   "  It  is  perfectly  well  known,  that,  against  the  finder  of  a  lost  article.    First, 

if  a  person  leave  anything  in  a  stage-coach,  it  must  be  shown,   that,  at  the  time  of 

if  the  owner  can  be  found  by  inquiry,  the  finding,  he  had  the  felonious  intent  to  ap- 

party  finding  the  thinjr,  and  appropriating  propriate  the  thing?  to  his  own  use.    .    .    . 

it  to  his  own  use,  is  guilty  of  larceny.   [See  The  other  ingredient  necessary  is,  that,  at 

Rex  v.  Wynne,  1  Leach,  4th  ed.  418,  2  the  time  of  finding,  he  had   reasonable 

East  P.  C.  664,  697 ;  Rex  v.  Sears,  1  ground  for  believing  that  the  owner  might 

Leach,  4th  ed.  415  note;  Lamb's  case,  2  be  discovered;  and  that  reasonable  belief 

East  P.  C.  664;   Roscoe  Crim.  Ev.  592.]  may  be  the  result  of  a  previous  knowledge. 

So,  if  it  is  found  in  a  street,  and  there  is  or  may  arise  from  the  nature  of  the  chattel 

any  mark  by  which  the  owner  can  be  dis-  found,  or  from  there  being  some  name  or 

covered.    So,  in   the  case  where  a  gold  mark  upon  it;  but  it  is  not  sufficient  that 

ornament  is  found  at  the  door  of  a  house,  the  finder  may  think  that  by  taking  pains 

it  is  ridiculous  to  say  that  any  person  pick-  the  owner  may  be  found,  —  there  must  be 

ing  it  up  would  not  suppose  that  it  belonged  the  immediate  means  of  finding  him." 
to  the  owner  of  the  house.    .    .     .    If  he       1  See  particularly  on  this  point,  Reg.  v 

took  it  up,  and  did  not  immediately  bring  Dixon,  and  People  v.  Cogdell,  supra. 
it  to  the  prosecutor,  in  the  hopes,  that,  by 
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the  doctrines  before  laid  down  ;  and,  a  fortiorijiheve  was  none  if 
the  case  was  one  of  property  thrown  away  by  its  owner,  intending 
to  abandon  it.  If,  on  the  other  hand,  the  bank-note  was  to  be 
regarded  as  not  lost,  plainly  there  was  a  larceny.  The  judges, 
however,  seemed  to  regard  this  case  neither  as  strictly  of  the  one 
class,  nor  strictly  of  the  other ;  yet  they  held,  that  the  prisoner 
was  properly  convicted  of  the  larceny  of  the  note.1 

V.  The  Intent. 

§  862  [754].  We  saw,  in  the  previous  volume,2  that  larceny 
requires  a  concurrence,  with  the  act,  of  two  intents ;  namely,  a 
general  one  to  do  the  trespass,  and  a  particular  one.  Commonly, 
however,  when  speaking  of  the  intent  in  larceny,  we  mean  the 
particular  intent ;  and  so  shall  we  through  the  following  sections. 
This  intent  is  called  felonious.  Where  it  does  not  exist,  there  is 
no  larceny.9  A  fortiori  there  is  none  where  the  taking  is  by  a 
mere  careless  trespass ;  as, "  if  the  sheep  of  A  strays  from  the 
flock  of  A  into  the  flock  of  B,  and  B  drives  it  along  with  his  flock, 
or  by  pure  mistake  shears  it,  this  is  not  a  felony ;  but,  if  he  knows 
it  to  be  another's,  and  marks  it  with  his  mark,  this  is  an  evidence 
of  a  felony."  4 

§  863  [755].  Concerning  this  particular  intent,  almost  the  only 
point  beyond  controversy  is,  that  its  aim  must  be  to  deprive  the 
general  or  special  owner  of  his  entire  ownership,  in  distinction 
from  any  partial  or  temporary  interest,  in  the  property.6  Thus  if 
one  takes  a  horse,  however  wrongfully,  merely  to  use  and  return 
it;6  as,  if  an  indentured  servant,  to  escape  from  service,  rides 
away  his  master's  horse,  not  intending  to  deprive  the  master  of 
his  ownership  in  the  horse ; 7  or  if  thp  wrong-doer  leads  the  animal 
from  a  stable  which  he  enters  at  night,  and  rides  it  many  miles  to 

1  Reg.  v.  Moore,  1  Leigh  &  C.  1,  8  Cox  Bex  v.  Holloway,  5  Car.  &  P.  524 ;  Beg. 
C.  C.  416.  Cockbnrn,  C.  J.,  said  of  the  v,  Godfrey,  8  Car.  &  P.  563 ;  Smith  p. 
oote :  "  It  was  lost  in  the  sense  that  it  had  Sholtz,  1  Scam.  490 ;  Rex  v.  Hall,  3  Car. 
been  dropped  oat  of  the  owner's  parse  ;  it  &  P.  409 ;  The  State  v.  Hawkins,  8  Port, 
was  not  lost  in  the  sense  that  the  owner  461 ;  The  State  v.  Grosser,  19  Misso.  247. 
did  not  know  where  to  find  it.    As  soon  as        *  1  Hale  P.  C.  507. 

.the  owner  discovers  his  loss,  he  goes  at  *  Vol.  L  §  1003,  1014;  1  Hale  P.  C. 

once  to  the  shop  and  inquires  for  it.     And  509 ;   Reg.  v.   Holloway,  and  the  other 

he  added :  "  If  this  were  not  larceny,  oar  cases  below  cited ;  Rex  v.  Van  Muyen, 

Jaw  would  be  much  more  defective  than  I  Ross.  &  Ry.  118;  Reg.  v.  Yorke,  1  Den. 

.take  it  to  be."  p.  8  of  the  report  in  Leigh  C.  C.  335,  2  Car.  &  K.  841,  Temp.  &  M. 

&  C.  20;  The  State  v.  South,  4  Dutcher,  28. 

2  Vol.  L  $  427.  *  The  State  v.  Self,  1  Bay,  242. 

8  Blunt  v.  Commonwealth,  4  Leigh,  7  The  State  v.  York,  5  Hairing.  Del. 
669 ;  Witt  v.  The  State,  9  Misso.  663 ;    493. 
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a  tavern  and  leaves  it,  his  purpose  being  simply  to  do  this,  without 
any  intent  to  return  it;1  such  person  does  not  commit  larceny. 
In  like  manner,  if  a  thief  takes  a  horse  only  to  help  himself  off 
with  other  property  stolen,  he  steals  not  the  horse.2  And  where 
one,  employed  in  a  tannery,  clandestinely  removed  some  skins  of 
leather  from  the  warehouse  to  another  part  of  the  premises,  for 
the  purpose  of  delivering  them  to  the  foreman  and  getting  paid 
for  them  as  his  own  work,  the  transaction  was  held  not  to  consti- 
tute this  offence.8  It  would  have  been  otherwise  if  the  intent  had 
been  to  sell  the  skins  to  the  owner;4  for  then  there  would  have 
been  an  intended  appropriation  of  the  entire  property,  instead  of 
the  interest  in  it  which  consists  in  having  done  labor  thereon. 
And  a  man  does  not  commit  larceny  of  articles  from  a  girl,  when 
he  takes  them  merely  to  make  her  come  for  them,  to  afford  him 
the  opportunity  of  enticing  her  into  an  act  of  fornication.6 

§  864  [756].  But,  besides  the  doctrine  of  the  last  section,  it  is 
frequently  laid  down  in  the  books,  that  the  taking  must  also  be 
lucri  causa.  That  it  must  be  animo  furcmdi  is  a  common  expres- 
sion, which  really  means  nothing;  for,  —  what  is  an  intent  to 
steal  ?  Blackstone  observes :  "  The  taking  and  carrying  away 
must  be  felonious;  that  is,  done  animo  furandi;  or,  as  the  civil 
law  expresses  it,  lucri  causa.  This  requisite,  besides  excusing 
those  who  labor  under  incapacities  of  mind  or  will,  indemnifies 
also  mere  trespassers,  and  other  petty  offenders.  As  if  a  servant 
takes  his  master's  horse  without  his  knowledge,  and  brings  him 
home  again ;  if  a  neighbor  takes  another's  plough  that  is  left  in 
the  field,  and  uses  it  upon  his  own  land,  and  then  returns  it ;  if 
under  color  of  arrear  of  rent,  where  none  is  due,  I  distrain  an- 
other's cattle  or  seize  them ;  all  these  are*  misdemeanors  and  tres- 
passes, but  no  felonies.  The  ordinary  discovery  of  a  felonious 
intent  is  where  the  party  doth  it  clandestinely ;  or,  being  charged 
with  the  fact,  denies  it.  But  this  is  by  no  means  the  only  criterion 
of  criminality;  for  in  cases  that  may  amount  to  larceny  the 

1  Bex  v.  Phillips,  a  East  P.  C.  662.  C.  C.  881,  2  Car.  &  K.  947,  3  New  Bess. 

8  Bex  t>.  Cramp,  1  Car.  &  P.  658 ;  Bex  Cas.  407,  13  Jur.  87,  where  the  servant 

v.  McMakin,  Boss.  &  By.  833,  note.  of  a  tallow-chandler  clandestinely  removed, 

8  Beg.  v.  Holloway,  1  Den.  C.  C.  370,  from  an  upper  to  a  lower  room  in  his  mas- 

2  Car.  &  K.  942,  Temp.  &  M.  40,  3  New  tor's  warehouse,  a  quantity  of  fat,  and 

Sess.  Cas.  410,  13  Jar.  86.    This  case  is  placed  it  in  the  scales,  representing  after- 

hardly  distinguishable,  on  principle,  from  ward  that  a  hatcher  haa  brought  it  for 

Beg.  v.  Richards,  1   Car.  &  K.  532,  in  sale,  —  this  was  held  to  be  larceny, 
which  Tindal,  C.  J.,  ruled  the  other  way.  *  Bex  v.  Dickinson,  Bass.  &  By.  420. 

*  Beg.  v.  Hall,  Temp.  &  M.  47,  1  Den. 

[463] 


§  865  SPECIFIC  OFFENCES.  [BOOK  X. 

variety  of  circumstances  is  so  great,  and  the  complications  thereof 
so  mingled,  that  it  is  impossible  to  recount  all  those,  which  may 
evidence  a  felonious  intent,  or  animum  fur  audi;  wherefore  they 
must  be  left  to  the  due  and  attentive  consideration  of  the  court 
and  jury."1  -  Now,  these  words  of  the  commentator  seem  even 
ludicrously  indefinite ;  yet  really  they  convey  about  as  exact  an 
idea  as  can  be  stated,  with  any  assurance  of  its  being  correct, 
applied  in  all  the  localities  in  which  the  common  law  is  admin- 
istered.3 And  we  find  much  difficulty,  not  only  in  saying  how 
far  the  decisions  of  the  different  States  conflict  with  one  another, 
but  how  far  also  the  later  decisions  overturn  the  earlier. 

§  865  [757].  There  are  authorities  which  seem  even  to  lay 
down  the  doctrine,  that  the  thief  must  intend  to  convert  the  prop- 
erty to  his  own  use ; 8  but  the  true  view,  where  the  necessity  of 
the  taking  lucri  causa  is  maintained,  is  .simply  that  he  should 
intend  some  advantage  to  himself,  in  distinction  from  mere  mis- 
chief to  another.4  Tims  if  the  intent  is  to  make  a  gift  of  the 
article  to  a  friend,  the  offence  is  committed ; 6  but  here  the  view 
may  perhaps  be,  that  the  thief  first  appropriated  the  thing  to  him- 
self, then  gave  it  away.  And  where  a  servant  clandestinely  takes 
his  master's  grain  to  feed  to  the  horses  of  his  master,  he  commits 
larceny  of  the  grain,  —  a  point  well  settled  in  England,  though 
upon  it  there  were  formerly  some  doubts.6  Likewise  if  a  post- 
office  clerk  secretes  a*  letter  to  avoid  the  penalty  attached  to  a  mis- 
take he  has  made  concerning  it,  he  commits  a  larceny  of  the 
letter.7  So  does  a  servant  woman  who  intercepts  and  JAirns  a 
letter  to  suppress  inquiries  it  may  suggest  concerning  her  char- 
acter.8 

1  4  Bl.  Com.  232.    And  see  ante,  $  863  terized  this  as  "a  very  novel  and  startling* 

and  cases  there  cited.  proposition ; "  for  "  the  secret,  fraudulent 

8  See  ante,  $  777  and  note,  and  cases  deprivation  of  the  owner  of  his  goods, 

there  cited.  shows  the  felonious  intent,  as  well  without 

8  McDaniel  v.  The  State,  8  Sm.  &  M.  as  with  the  causa  lucri:'    The  State  v. 

401,  418 ;  The  State  v.  Hawkins,  8  Port.  Brown,  3  Strob.  508,  516. 

461.    But  an  intent  to  convert  the  prop-  *  Keg.  v.  White,  9  Car.  &  P.  344.   And 

erty  to  his  own  use  generally,  is  sufficient,  see  Rex  v.  Curling,  Russ.  &  Ry.  123. 

though  no  intent  be  shown  to  do  so  in  the  °  Rex  v.  Morfit,  Russ.  &  Ry.  307  ;  Reg. 

county  in  which  it  is  taken.    The  State  v,  v.  Privett,  1  Den.  C.  C.  193,  2  Car.  &  K. 

Ware,  10  Ala.  814.  114;  Reg.  v.  Careswell,  5  Jur.  251 ;  Reg. 

*  Vol.  I.  i   1003 ;  ante,  $  777.    The  v.  Usborne,  5  Jur.  200  ,*  Reg.  v.  Handley, 

Alabama  court  held,  that  without  a  statu-  Car.  &  M.  547 ;  Reg.  v.  Gruncell,  9  Car. 

tory  provision  it  is  no  larceny  to  entice  a  &  P.  365. 

slave  from  his  master,  with  intent  to  secure  7  Reg.  v,  Wynn,  1   Den.  C.  C.  365, 

to  the  slave  his  freedom ;  because,  in  such  Temp.  &  M.  32,  2  Car.  &  K.  859,  3  New 

a  case,  the  party  intends  no  benefit  to  him-  Sess.  Cas.  414. 

self.    The  State  v.  Hawkins,  8  Port.  461.  B  Reg.  v.  Jones,  2  Car.  &  K.  236, 1  Den. 

But  the  South  Carolina  tribunal  charao-  C.  C.  188. 
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§  866  [758].  On  the  other  hand,  Lord  Abinger,  C.  B.,  in  1838, 
ruled,  in  a  nisi  prius  case,  that,  if,  from  idle  curiosity  either  per- 
sonal or  political,  one  opens  a  letter  addressed  to  another,  and 
keeps  it,  this  is  no  larceny,  though  a  part  of  his  object  is  to  pre- 
vent it  from  reaching  its  destination.  "The  term  lucri  catisa 
infers,"  he  said,  "  that  it  should  be  to  gain  some  advantage  to  the 
party  committing  the  offence.  A  malicious  injury  to  the  property 
of  another  is  not  enough." l 

§  867  [759].  We  have  intimations,  that,  if  one  taking  an  article 
tenders  its  full  value  in  money,  he  is,  primd  facie  at  least,  not 
guilty  of  larceny.  The  offer  of  pay  will  not  necessarily  exempt 
him,  but  Mr.  East  says,  it  is  "  pregnant  evidence."  2  This  absurd 
doctrine  grows  out  of  the  supposed  necessity  of  a  lucri  catisa. 
But  if  we  admit  such  foundation  to  underlie  the  law  of  larceny, 
still  there  may  be  an  advantage  in  compelling  another  to  sell  for 
its  value  property  he  does  not  wish  to  dispose  of,  sufficient  to 
sustain  the  idea  of  lucre. 

§  868  [760] .  The  English  courts,  however,  seem  at  last  to  have 
utterly  overthrown  the  old  notion  of  lucri  causa.  "  Will  it  be 
contended,"  said  Pollock,  C.  B., "  that  picking  a  man's  pocket, 
not  to  make  yourself  rich,  but  to  make  him  poor,  would  not  be  a 
larceny  ?  " 8  And  thus,  as  long  ago  as  1815,  where  the  prisoner 
took  a  horse  which  he  backed  into  a  coal-pit  and  killed,  his  motive 
being  simply  to  prevent  the  horse  from  furnishing  evidence  against 
another  person  accused  of  stealing  the  animal,  the  majority  of  the 
English  judges  held  his  offence  to  be  larceny.4  The  English 
Criminal  Law  Commissioners,  in  1834,  while  regarding  the  matter 
as  doubtful  on  the  authorities,  proposed  the  expression  following : 
#"  The  ulterior  motive  by  which  the  taker  is  influenced  in  despoil- 
ing the  owner  of  his  property  altogether,  whether  it  be  to  benefit 
himself  or  another,  or  to  injure  any  one  by  the  taking,  is  im- 
material." 6 

*  Reg.  v.  Godfrey,  8  Car.  &  P.  568.  the   offence  of  larceny  that  the   taking 
8  2  East  P.    C.  662 ;   3  Greenl.  Ev.    should  be  lucri  coma ;  they  thought  a  tak- 

\  157 ;  Hammond  on  Larceny,  pari.  ed.  p.  ing  fraudulently,  with  an  intent  wholly  to 

223,  pi.  719-721.  deprive  the  owner  of  the  property,  suffi- 

8  Reg.  v.  Jones,  1  Den.    C.   C.  188,  dent;  but  some  of  the  six  learned  judges 

2  Car.  &  K.  236.    And  see  Bee.  v.  Privett,  thought,  that,  in  this  case,  the  object  of 

1  Den.  C.  C.  193,  2  Car.  &  &.  114;  Rex  protecting  Howarth  by  the  destruction  of 

v.  Morfit,  Rnss.  &  Ry.  807.  this  animal  might  be  deemed  a  benefit  or 

*  Rex  v.  Cabbage,  Rnss.  &  Ry.  292.  lucri  causa.    Dallas,  J.,  Wood,  B.,  Gra- 
"  Six  of  the  learned  judges,  namely,  Rich-  ham,  B.,  Le  Blanc,  J.,  and  Heath,  J., 
ards,  B.,  Bayley,  J.,  Chambre,  J.,  Thom-  thought  the  conviction  wrong."    p.  293. 
son,  C.  B.,  Gibbs,  C.  J.,  and  Lord  Ellen-       *  1st  Rep.  Eng.  Crim.  Law  Com.  a.  d. 
borough,  held  it  not  essential  to  constitute  1834,    p.    17,    pi.    3.     They    observe : 
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§  869.  It  is  perhaps  not  quite  certain,  what  is  the  American 
doctrine  on  this  subject  of  lucri  ccmsa ;  or,  indeed,  whether  we 
have  what  may  be  called  an  American  doctrine  upon  it.  In  a 
United  States  court  in  California  it  was  held,  that,  where  the 
accused  took  away  muskets  to  prevent  their  being  used  against 
himself  and  his  friehds,  he  did  not  thereby  commit  a  larceny  of 
the  muskets ;  and  the  reason  assigned  was,  that  there  was  here 
no  lucri  causa,  and  that  lucri  causa  is  an  essential  ingredient  in 
larceny.1  On  the  other  hand,  in  Mississippi  it  was  held,  that 
taking  a  slave  with  the  intent  to  convey  him  to  a  free  State,  and 
there  make  him  free,  is  larceny  of  the  slave  ;  because,  it  was  said, 
an  intent  to  deprive  the  owner  of  his  ownership  in  the  property 
is  sufficient  though  there  is  no  lucri  causa.  "  The  rule  is  now 
well  settled,"  observed  Handy,  J., "  that  it  is  not  necessary  to 
constitute  larceny  that  the  taking  should  be  in  order  to  convert 
the  thing  stolen  to  the  pecuniary  advantage  or  gain  of  the  taker ; 
and  that  it  is  sufficient  if  the  taking  be  fraudulent,  and  with  an 
intent  wholly  to  deprive  the  owner  of  the  property."  2  And  the 
Indiana  court  has  laid  down  the  doctrine,  that  the  intent  to 
defraud  the  owner,  though  without  benefit  to  the  thief,  is  a  suffi- 
cient criminal  intent  in  larceny.8 

§  870.  The  entire  doctrine  of  larceny,  as  it  is  held  in  our  law, 
is,  in  its  nature,  so  technical  as  to  render  it  almost  hopeless  to 
attempt  to  settle  a  disputed  point  by  any  reference  to  legal  princi- 
ple. Still,  upon  this  matter  of  lucri  causa,  there  is  one  consid- 
eration of  considerable  weight.  It  is,  that,  if  the  lucri  causa  is 
required,  this  is  placing  the  love  of  greed,  as  a  base  motive,  in  a 
position  of  preeminence  over  all  the  other  base  motives  which  can 
influence  the  human  mind.  For,  as  concerns  the  person  injured,  U 
is  immaterial  to  him  what  species  of  base  motive  moved  the  wrong- 
doer. And  as  concerns  society,  the  wrong  is  the  same,  whatever 
the  nature  of  the  baseness  which  prompted  it.  But,  in  reason,  there 
are  other  evil  motives  which  as  much  deserve  punishment  as  this 
which  we  term  the  love  of  greed.  Surely  a  man  who  should  secretly 
take  from  his  rich  neighbor  some  article  of  food  to  present  as  a 
gift  to  a  famishing  fellow-creature,  having  nothing  of  his  own  to 

"Where  the  removal  in  merely  nominal,  'different  branch  of  criminal  jurisprudence.' 

and  the  motive   is  that  of  injury  to  the  l  United  States  v.  Darkee,  1  McAL  196. 

owner,  and  not  of  benefit  to  the  taker,  the  *  Hamilton  v.  The  State,  35  Missis.  2U. 

offence  is  scarcely  distinguishable  from  that  And  see  ante,  {  865,  note, 

of  malicious  mis  chief,  which  belongs  to  a  *  Eeely  v.  The  State,  U  Ind.  36. 
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give,  is  not,  in  the  eye  of  a  jnst  morality,  worse  than  he  who 
should  abstract  the  neighbor's  bank-bills  or  negotiable  bonds  from 
their  place  of  deposit,  in  order  to  impoverish  the  neighbor  by  com  - 
mittiug  them  to  the  flames* 

§  871.  There  is  a  Massachusetts  case  which  holds,  according  to 
the  reporter's  head-note,  that "  taking  money  with  intent  to  ap- 
propriate it  to  the  payment  of  a  debt  due  to  the  taker  from  the 
party  from  whom  it  is  taken,  is  a  sufficient  evidence  of  &  conversion 
to  the  taker's  own  use,  to  constitute  larceny."    And  plainly  here 
is  a  sufficient  conversion ;  but  under  the  title  False  Pretences  l 
we  saw,  that,  for  a  man  to  get  possession  of  some  of  his  debtor's 
property  as  a  means  of  compelling  payment  of  the  debt,  not  to 
defraud  the    debtor,  does  not  constitute  the  crime  of   taking 
money  by  a  false  pretence,  though  such  pretence  was  really  the 
instrument  whereby  the  possession  of  the  property  was  secured. 
And,  in  larceny,  if  the  object  of  the  taker  was  merely  to  compel, 
though  in  an  irregular  way,  the  owner  of  the  goods  to  do  what 
the  law  required  him  to  do  with  them, —  namely,  pay  his  debt, — 
there  is  no  legal  principle,  neither  is  there  any  decided  case, 
unless  this  is  found,  on  examination,  to  be  one,  whereby  such  an 
act  can  be  shown  to  constitute  the  felony  now  under  consideration. 
And  when  we  look  into  this  case,  we  see  that  the  reporter's  head* 
note  was  advisedly  written  in  what  seems  to  be  an  unscientific 
way,  to  meet  the  exact  point  decided  in  a  case  not  well  made  up 
for  the  court.    And  in  the  trial  of  the  cause  before  the  lower 
tribunal,  the  following  correct  instruction  had  been  given  :  "  The 
defendant  would  not  be  guilty  of  larceny,  if  the  jury  were  satis- 
fied that  she  took  this  money  under  the  honest  belief  that  she  had 
sa  legal  right  to  take  this  specific  money  in  the  way  and  under  the 
circumstances  that  she  did  take  it,  although  in  fact  she  may  have 
had  no  such  legal  right."  2    On  the  whole,  therefore,  though  this 
is  not  a  very  satisfactory  case,  we  cannot  pronounce  it  a  decision 
adverse  to  sound  doctrine,  or  to  the  doctrine  laid  down  under 
the  title  False  Pretences. 

§  872  [761].  The  questions  of  taking  food  to  preserve  one's 
life,8  ignorance  of  law,4  drunkenness,5  carelessness,6  and  the  like, 
as  affecting  the  intent,  were  discussed  in  the  previous  volume. 

1  Ante,  $  442.  goods,  that  the  supposed  the  finding  gave 

3  Commonwealth  v.  Stebbins,  8  Gray,  Her  a  legal  title  to  them.    Beg.  v.  Reed, 

492.  Car.  &  M.  306.    And  see  Res  v.  Hall,  3 

8  Vol.  I.  *  443.  Car  &  P.  409. 

*  Vol.  I.  \  378.    It  may  be  shown  on  *  Vol.  L  4  490. 

behalf  of  an  ignorant  woman  finding  lost  •  Vol.  I.  §396. 
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§  873  [762] .  In  all  cases  where  a  party,  in  good  faith,  takes 
another's  property  under  claim  of  title  in  himself,  he  is  exempt 
from  the  charge  of  larceny,  however  puerile  or  unfounded  or  mis- 
taken the  claim  may  be  in  fact.1  And  the  same  is  true,  where 
the  taking  is  on  behalf  of  another  believed  to  be  the  owner.3 
But  in  a  late  Massachusetts  case,  the  court,  while  adhering  to  this 
doctrine,  still  decided,  that  a  person  indicted  for  the  larceny  of 
portions  of  the  cargo  of  a  vessel, —  he  not  being  in  this  case  an 
officer  of  the  vessel, —  could  not  bring  forward  in  his  defence  evi- 
dence of  a  custom  for  officers  to  appropriate  a  small  part  of  the 
cargo  to  themselves ;  or  evidence  of  instances  in  which  mates  had 
done  so,  under  a  claim  of  right ;  because  such  a  custom  is  want- 
ing in  the  elements  of  a  legal  custom,  and  because,  if  shown,  it 
could  only  apply  to  the  officers.8 

VI.   Concluding  Points.  f 

§  874  [763].  Grand  and  petit  larceny.  Larceny  is  divided,  at 
the  common  law,  into  grand  and  petit ;  but  we  discussed  this  dis- 
tinction sufficiently  in  the  preceding  volume.4  Mr.  East,  however, 
observes :  "  If  two  steal  goods  above  the  value  of  12d.  from  the 
same  person  at  the  same  time,  this  is  grand  larceny  in  both ;  for  it 
is  one  entire  felony,  and  both  are  guilty  of  the  whole."  6 

§  875  [764].  Degree  of  crime,  punishment,  dj*c.  This  offence 
is  felony.6  Therefore  the  doctrine  of  principals 7  and  of  accesso- 
ries8 before '  and  after 10  the  fact  must  be  attended  to ;  but  these 
points  were  examined  in  the  former  volume.  We  shall,  however, 
devote  a  subsequent  brief  chapter  in  this  volume  to  the  matter  of 
receiving  stolen  goods.11    The  punishment,  also,  which  is  chiefly 

1  Herber  v.  The  State,  7  Texas,  69  ;  *  Vol.  I.  {  621,  62S. 

Witt  v.  The  State,  9  Misso.  663;  Merry  v.  *  2  East  P.  C.  740;  1   Hawk.  P.  C. 

Green,  7   M.  &  W.  623 ;  The  State  v.  6th  ed.  c.  33,  §  32. 

Homes,  17  Misso.  879 ;  The  State  v.  Si-  °  Vol.  I.  $  621,  622.      Cow-stealing, 

mons,  Dudley,  Ga.  27 ;  McDaniel  v.  The  under  the  statute  of  South  Carolina,  is  held 

State,  8  Sm.  &  M.  401 ;  Rex  v.  Hall,  3  to  be  a  misdemeanor.    Barton  v.  Watkins, 

Car.  &  P.  409.    See  Vaughn  v.  Common-  2  Hill,  S.  C.  674.    But  see  The  State  v. 

wealth,  10  Grat.  758.  Ripley,  2  Brer.  300.     And  see  Vol.  L 

9  Rex  v.  Knight,  2  East  P.  C.  510;  §210. 

Herber  v.  The  State,  7  Texas,  69.  »  Vol.  I.  §  594-602. 

8  Commonwealth  v.  Doane,  1  Cush.  5.  *  Vol.  I.  §  607-615. 

As  to  poor  people  gleaning  from  a  field,  9  Vol.  I.  \  616-622. 

after  harvest,  under  the  supposition  that  10  Vol.  I.  \  631-639. 

they  have  the  right  to  do  so,  see  Russ.  ll  Post,  tit.  Receiving  Stolen  Goods. 
Crimes,  Grea.  Ed.  10, 11 ;  Roscoe  Crim. 
Er.  591. 
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of  statutory  regulation,  has  already  been  considered,  in  respect  of 
its  general  principles.1 

§876  [765].  Attempts.  The  doctrine  of  solicitations2  and 
other  attempts  8  to  commit  larceny  was  also  discussed  in  the  pre- 
vious volume. 

§  877  [765].  Misprisions.  Likewise  the  doctrine  of  misprision 
was  discussed  in  the  previous,  volume.4  Blackstone  mentions, 
among  what  he  calls  negative  misprisions, "  the  concealing  of 
treasure-trove  f  which  belongs  to  the  king  or  his  grantees  by  pre- 
rogative royal ;  the  concealment  of  which  was  formerly  punishable 
by  death,  but  now  only  by  fine  and  imprisonment"  6 

§  878  [766].  The  transaction  how  divisible.  It  is  sometimes 
a  question,  whether  an  act  or  series  of  acts  amounts  to  more 
than  one  larceny ;  and,  if  to  more,  how  the  transaction  is  to 
be  divided.  This  matter  received  some  consideration  in  the 
previous  volume.  It  has  a  double  aspect ;  as  respects  both  a  par- 
ticular indictment,  and  the  defendant's  liability  on  a  subsequent 
one.7  The  Missouri  court  has  held,  that  the  stealing  of  several 
articles,  at  the  same  time  and  place,  constitutes  but  one  offence, 
though  they  are  owned  by  different  persons ;  and,  where  there 
were  separate  indictments,  to  the  first  of  which  the  defendant 
pleaded  guilty,  he  was  discharged  on  the  second  by  reason  of  his 
conviction  on  the  first.8  The  like  doctrine  was  laid  down  in 
Tennessee,  in  a  case  where  all  the  articles  stolen  belonged  to  the 
same  individual.9  But  in  South  Carolina,  a  common  carrier  hav- 
ing received,  at  one  time,  with  intent  to  steal,  a  quantity  of  cotton 
belonging  to  three  different  individuals,  the  court  held,  that  three 
several  indictments  against  him  were  proper,  and  that  a  convic- 
tion on  one  of  them  was  not  a  bar  to  the  others.10  In  an  English 
nisi  prius  case,  where  two  pigs  belonging  to  the  same  person  were 
taken  together ;  and  the  thief,  having  been  convicted  of  the  larceny 
of  one  of  them,  was  indicted,  while  undergoing  his  punishment,  for 
stealing  the  other ;  Creswell,  J.,  held,  that  this  second  proceeding 
was  legally  admissible,  though  the  proper  and  usual  course  would 

1  Vol.  I.  4  710  et  eeq.    And  see  ante,  '  As  to  treasure-trove,  see  ante,  §  800 

$71.    As  to  Mississippi,  see  Swinney  v.  and  notes. 

The  State,  8  Sm.  &  M.  576.  *  4  Bl.  Com.  121. 

a  Vol.  I.  {  698.  *  Vol.  I.  i  799  and  note,  537,  891-895, 

'  Vol.  I.  i  671,  675,  676;  Reg.  v.  8ut-  '  Lorton  v.  The  State,  7  Misso.  55. 

ton,  8  Car.  &  P.  291,  2  Moody,  29,  2  •  The  State  v.  Williams,  10  Humph. 

Lewin,  272.  101. 

4  Vol.  I.  \  652-656.               ,  10  The  State  v.  Thurston,  2  McMullan, 
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have  been  to  include  both  pigs  in  the  first  indictment ;  yet,  on  his 
recommendation,  the  prosecutor  offered  no  evidence,  and  so  al- 
lowed a  verdict  to  be  taken  for  the  defendant.1  And  probably  in 
England,  as  well  as  in  Missouri,  the  prosecutor  may,  if  he  choose, 
lay  the  whole  transaction  as  one  offence,  even  where  the  property 
belongs  to  several  different  individuals.3 

§  879  [767].  Where,  in  a  nisi  prius  case,  a  prisoner  was  in- 
dicted for  stealing  three  articles ;  and  in  proof  it  appeared,  that, 
having  taken  the  first,  he  came,  in  about  two  minutes,  for  the 
second,  then  in  about  half  an  hour  for  the  third;  Littledale,  J., 
ruled,  that  the  carrying  away  of  the  first  two  articles  might  be 
regarded  as  one  transaction,  but  that  the  larceny  of  the  third  was 
a  separate  offence  ;  the  period  of  half  an  hour  being  too  long  an 
interval  to  consider  the  former  act  as  continuing.8  For  where  the 
interval  is  not  too  long,  it  is  no  objection  that  the  articles  are 
removed  one  by  one.4  But  where  a  man  was  indicted  for  stealing 
coal,  by  working,  for  a  series  of  years,  through  the  help  of  inno- 
cent agents,  a  mine  which  extended  into  the  lands  of  many  differ- 
ent proprietors,  —  Erie,  J.,  intimated  that  this  was  but  one 
transaction,  though  he  did  not  absolutely  so  direct,  and  said :  "  I 
should  say,  that,  as  long  as  coal  was  gotten  from  one  shaft,  it  was 
one  continuous  taking,  though  the  working  was  carried  on  by 
means  of  different  levels  and  cuttings,  and  into  the  lands  of  differ- 
ent people." 6 

§  880  [768].  Locality  of  the  offence.  That  larceny,  like  any 
other  offence,  is  local,  and  so  the  offender  may  be  indicted  only  in 
the  county  of  its  commission,  is  a  proposition  which  needs  no  illus- 
tration ; Q  though  the  proposition  as  to  the  eounty  belongs  not  here, 
but  to  our  work  on  Criminal  Procedure.  We  have  already  dis- 
cussed the  principles  by  which  to  determine  the  indictability  of  the 
transaction  where  goods  are  stolen  under  a  foreign  jurisdiction 
and  brought  by  the  thief  into  our  own.7 

i  Beg.  v.  Brettel,  Car.  ft  M.  009.  *  Rex  v.  Jones,  4  Car.  &  P.  217. 

8  Beg.  v.  Bleasdale,  2  Car.  ft  K.  765 ;  »  Beg.  v.  BLeasdale,  2  Car.  ft  K.  765. 

post,  *  879 ;  2  Stark.  Plead.  2d  ed.  449  and  See  ante,  f  411 . 

note.  6  Coon  v.  The  State,  IS  Sm.  ft  M.  246. 

'  Bex  v.  Birdseye,  4  Car.  ft  P.  386.  *  Vol.  I.  i  104-111. 
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CHAPTER    XXXVII. 

LABCBNY,  COMPOUND.! 

Sect.  881.  Introduction. 

882-886.  Larceny  from  the  Person. 

887-890.  In  the  Dwelling-House,  Shop,  &c. 

891-896.  Of  the  Mail,  Post  Letters,  &c. 

§  881  [769].  Obviously  larceny,  like  other  offences,  may  be 
aggravated  by  its  circumstances.  We  bave  therefore,  under  the 
ancient  common  law,  the  crime  of  robbery,  composed  mainly  of 
larceny  and  assault.8  This  crime  will  receive  separate  considera- 
tion in  another  connection.8  Burglary,  already  treated  of,4  has 
either  a  larceny,  actual  or  attempted,  or  some  other  felony,  for 
one  of  its  ingredients.6  But  statutes,  English  and  American,  have 
created  other  compound  larcenies,  some  of  which  will  now  be 
mentioned. 

§  882  [770] .  Larceny  from  the  person.  Stat.  8  Eliz.  c.  4,  §  2, 
took  away  the  benefit  of  clergy  from  persons  convicted  of  the 
"  felonious  taking  of  any  money,  goods,  or  chattels  from  the  per- 
son of  any  other,  privily  without  his  knowledge,  in  any  place 
whatsoever." 6  "  But  then,"  says  Blackstone,  u  it  must  be  such  a 
larceny  as  stands  in  need  of  the  benefit  of  clergy ;  namely,  of 
above  the  value  of  twelve  pence ;  or  else  the  offender  shall  not 
have  judgment  of  death.  For  the  statute  creates  no  new  offence ; 
but  only  prevents  the  prisoner  from  praying  the  benefit  of  clergy, 
and  leaves  him  to  the  regular  judgment  of  the  ancient  law." 7 
According  to  Kilty,  there  have  been  indictments  in  Maryland 
under  this  enactment ; 8  and  probably  it  was  received  as  common 
law  in  many  of  the  other  colonies.  But  the  plea  of  benefit  of 
clergy  having   been  generally  abolished  in  this  country,9  and 

1  For  matter  relating  to  this  title,  see  Vol.        *  For  a  fuller  statement,  and  an  expoai- 

I.  $  252,  262,  527, 1003.    See  this  volume,  tion  of  this  statute,  see  2  East  P.  C.  700. 
tit.  Larceny ;  Burglary ;  Robbery.  7  4  Bl.  Com.  241.  And  see  2  East  P.  C. 

*  Vol.  I.  $  525,  877,  1003,  1016.  701. 

*  Post,  tit.  Robbery.  8  Kilty  Report  of  Statutes,  168. 

*  Ante,  tit.  Burglary.  •  Vol.  I.  f  717. 

*  Ante,  *  112,116. 
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special  provisions  made  for  the  punishment  of  felonies  as  well  as 
misdemeanors,  this  statute  can  no  longer  have  a  practical  common- 
law  force  here.  Yet  the  interpretations  given  it  by  the  English 
tribunals  may  enlighten  our  own,  in  expounding  similar  words  in 
our  legislative  a<£ts. 

§  883  [771].  The  words,  "  privily  without  his  knowledge,"  ex- 
clude the  idea  of  open  violence ; 1  therefore  a  robbery  is  not  within 
this  statute.2  Neither  is  an  open  larceny,  without  violence ; 8  and, 
"  in  Brown's  case,  where  the  prisoner  took  the  prosecutor's  watch 
out  of  his  pocket,  while  sleeping,  but  who  was  thereby  awakened 
just  at  the  instant,  and  caught  at  his  watch,  but  missed  it,  Hotham, 
B.,  with  the  advice  of  Aston,  J.,  left  it  to  the  jury,  whether,  under 
the  circumstances  of  the  case,  they  would  acquit  the  prisoner  of 
privately  stealing,  <fec,  and  find  him  guilty  of  simple  larceny  ;  as 
it  could  not  be  well  said  to  be  privately  stealing  where  the  prose- 
cutor had  seen  part  of  the  fact."  4  On  principle,  however,  if  there 
was  enough  done,  unknown  to  the  prosecutor,  legally  to  constitute 
a  larceny,  though  there  was  done  also,  within  his  knowledge, 
something  else  which  might  be  deemed  a  part  of  the  same  offence 
or  not,  this  is  sufficient ;  leaving  the  question  still  open,  whether 
it  is  not  sufficient  if  the  thing  privately  done  is  necessary  to  con- 
stitute any  part  of  the  crime.6 

§  884  [772].  If  one  is  so  drunk,  or  otherwise  so  incapacitated, 
as  not  to  be  capable  of  knowing  what  is  done,  can  private  larceny 
be  committed  on  him,  especially  in  a  place  not  private  ?  Mr.  East 
says :  "  It  was  formerly  holden,  that  persons  asleep  or  drunk  were 
not  within  the  protection  of  the  act,  which  speaks  [in  the  pream- 
ble] of  places  of  public  resort  and  the  like,  where  persons  were 
supposed  to  use  ordinary  caution,  and  not  expose  themselves  by 
carelessness  or  misbehavior  to  these  accidents."  6  The  doctrine 
finally  settled  appears  to  be,  that,  if  the  incapacity  were  brought 
about  by  any  artifice  of  the  thief,  his  case  is  within  the  statute ; 7 
while,  if,  by  the  fault  of  the  prosecutor,  as  where  he  becomes  vol- 

1  Vol.  I.  {  252.  *  Brown's  case,  2  East  P.  C.  702.    And 

*  2  East  P.  C.  708.    The  words  of  the  see  other  cases  referred  to  by  Mr.  East  in 

S resent    English   statute,    differing   from  the  same  connection, 

ese,  are,  "  Whosoever  shall  rob  any  per-  6  See  Vol.  L  \  597,  598 ;  2  East  P.  C. 

son,  or  shall  steal  any  chattel,  money,  or  701,  702. 

valuable  security  from  the  person  of  an-  6  2  East  P.  C.  703. 

other,  shall  be  guilty  of  felony,"  &c.    Stat.  7  Rex  v.  Branny,  2  East  P.  C.  704, 1 

24  &  25  Vict.  c.  96,  {  40.  Leach,  4th  ed.  241,  note. 
8  lb. 
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untarily  drunk,1  or  even  possibly  by  his  carelessness,  as  where  he 
accidentally  falls  asleep,3  the  consequence  is  otherwise.  Where 
there  was  neither  fault  nor  carelessness  in  either  the  thief  or  the 
prosecutor,  but  the  latter  was  asleep  of  necessity,  a  stealing  from 
him  was  held  to  be  within  the  statute.3  But  this  statute  of  Eliza- 
beth has  been  superseded  in  England  by  later  enactments  against 
larceny  from  the  person  generally,  omitting  the  words  now  under 
consideration ;  and  most  of  the  American  statutes  follow  the  mod- 
ern English  form.4 

§  885  [773].  The  words  of  the  Massachusetts  enactment  are, 
"  larceny  by  stealing  from  the  person  of  another."  And  where 
the  prisoner,  at  a  railroad  depot,  took  a  bank-bill  from  the  fingers 
of  the  prosecutor,  who  neither  consented  nor  resisted,  saying  he 
would  get  for  him  his  ticket,  and  then  disappeared,  —  the  court 
held  that  the  offence  was  committed.  The  judges  deemed  it  not 
necessary  for  the  taking  to  be  either  open  and  violent,  or  private 
and  fraudulent ;  if  it  is  with  the  knowledge  of  the  owner,  though 
without  his  dissent  or  resistance,  it  satisfies  equally  well  the  re- 
quirements of  the  statute.6  Snatching  a  thing  from  the  hand  is 
also  a  larceny  from  the  person.6 

§  886  [774].  In  this  larceny,  as  in  simple,  there  must  be  an 
asportation  ;  and  there  is  an  English  case  in  which  the  majority 
of  the  judges  considered,  that  lifting  the  article  half  way  out  of 
the  pocket'  is  too  slight  a  severance  from  the  person,  though  it 
would  do  in  simple  larceny.7  But  on  the  other  hand,  where  a 
watch,  which  the  prisoner  had  drawn  out,  was  immediately  at- 
tached by  the  key  to  the  prosecutor's  button,  there  was  deemed  to 
be  a  severance  from  the  person,  as  well  as  an  asportation.8 

§  887  [775].  Larceny  in  the  dwelling-house,  shop,  Sf€.  Under 
the  common  law  of  England,  larcenies  from  dwelling-houses, 

1  Rex  v.  Gribble,  1  Leach,  4th  ed.  240,  '  Reg.  v.  Walls,  2  Car.  &  K.  214. 

2  Bast  P.   C.  706;  Rex  v.  Kennedy,  2  »  Rex  v.  Thompson,  1  Moody,  78.    See 

Leach,  4th  ed.  788,  2  East  P.  C.  706.  ante,  $  804  and  note. 

a  Rex  v.  Thompson,  1  Leach,  4th  ed.  *  Reg.  v.  Simpson,  Dears.  421,  18  Jur. 

44S,  2  Bast  P.  C.    705.     Bat  see    Rex  1030,  29  Eng.  L.  &  Eq.  630.    And  see 

v.  Willan,   1  Leach,  4th  ed.  495,  2  East  Reg.  v.  Hamilton,  8  Car.  &  P.  49,  where, 

P.  C.  705.    Contra,  Reading's   case,    1  after  a  man  had  cone  to  bed  with  a  prosti- 

Leach,  4th  ed.  240,  note.  tate,  and  had  fallen  asleep,  leaving  his 

8  Hockley's  case,  2  Leach,  4th  ed.  789,  watch  in  his  hat  on  the  table,  a  larceny  of 

note ;  Rex  v.  Willan,  1   Leach,  4th  ed.  the  watch  by  her  was  held  not  to  be  from 

495,  2  East  P.  C.  705.  his  person.    See  also  Rex  v.  Thomas,  Car. 

4  See  ante,  $  883,  note.  Crim.  Law,  3d  ed.  295.  As  to  Larceny  "  from 

6  Commonwealth  v.  Dimond,  3-  Cosh,  the  possession,"  see  Rex  v.  Robinson,  2 

235.  See,  as  to  the  punishment,  Common-  Stark.  485.     And  see  Rex  v.  Thomas, 

wealth  v.  Nolan,  5  Cosh.  288.  2  East  P.  C.  605,  2  Leach,  4th  ed.  634. 
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shops,  and  the  like,  are  mere  simple  larcenies ;  unless  attended 
with  a  breaking  of  the  habitation  at  night,  when,  as  already  ex- 
plained,1 they  are  a  part  of  the  crime  of  burglary.2  But  many 
English  statutes  exist,  some  of  which  are  early  enough  in  date  to 
be  common  law  in  this  country,8  by  which  the  benefit  of  clergy  is 
taken  away  from  theft  committed  in  such  places,  under  specified 
circumstances.4  Yet,  as  already  explained,6  such  statutes  have 
no  practical  operation  generally  in  those  States  in  which  the  plea 
of  benefit  of  clergy  is  abolished  ;  while  the  judicial  interpretations 
of  them  may  be  important  guides  to  the  meaning  of  like  enact- 
ments in  the  legislation  of  the  State.6  What  is  a  dwelling-house,7 
what  a  shop,8  and  so  on,  the  reader  will  find  stated  in  the  pre- 
ceding volume. 

§  888  [776].  But  the  more  important  matter  is  the  proposition, 
illustrated  in  the  preceding  volume,9  that  these  statutes  apply  only 
to  things  usually  kept  in  the  place  mentioned,  and  kept  under  its 
protection,  and  to  persons  who  are  within  the  spirit  of  their  pro- 
visions. If  one,  on  going  to  bed,  puts  his  clothes  and  money  by 
the  bedside,  they  are  under  the  protection  of  the  dwelling-house, 
and  not  of  the  person ;  therefore  one  stealing  them  commits  the 
offence  of  larceny  in  the  dwelling-house.10 

§  889.  We  have  seen,11  that  a  wife  cannot  commit  the  offence  of 
simple  larceny  by  stealing  her  husband's  goods.    In  like  manner, 


1  Ante,  4  112, 116,  881.  6  In  Commonwealth  r.  Hartnett,  3  Gray, 
8  2  East  P.  C.  623 ;  4  BL  Com.  239,  450,  451,  Metcalf,  J.,  observed :  "  We  do 
240.  not  suppose  that  any  English  statutes  for 
8  In  a  Georgia  case,  the  court  observed :  the  punishment  of  larceny  were  ever  held 
'•  Every  difficulty  might  be  obviated  by  an  to  be  in  force  in  Massachusetts.  Yet  the 
indictment  under  the  Stat.  12  Anne,  for  provisions  of  some  of  them,  and  the  pro- 
stealing  to  the  value  of  forty  shillings  in  a  visions  of  acts  of  parliament  for  the  punish- 
dwelling-house,  computing  the  value  of  the  ment  of  other  offences,  have  been  enacted 
goods  according  to  American  calculation,  by  our  legislature,  in  every  stage  of  our 
That  statute,  as  far  as  it  can  operate,  is  in  history.  And  in  such  cases  (as  well  as  in 
force  in  this  State,  because  it  is  not  in  hos-  cases  where  English  statutes  respecting 
tility  with  any  similar  section  of  the  penal  civil  concerns  have  been  enacted  here),  it 
code,  there  being  no  section  providing  for  has  always  been  held  that  the  construction 
the  offence  of  larceny  from  the  dwelling-  previously  given  to  the  same  terms  by  the 
house.  The  penal  code  of  Georgia  does  not  English  courts  is  the  construction  to  be 
abrogate  all  the  criminal  law  of  England  given  to  them  by  our  courts." 
in  force  anterior  to  its  passage,  but  leaves  7  Vol.  I.  }  294  et  seq. ;  Bex  v.  Turner, 
it  as  it  was,  with  a  restriction  only  as  to  6  Car.  &  P.  407. 
any  punishment  which  may  be  incompat-  8  Vol.  L  $  312. 
ible  with  the  nature  and  purposes  of  a  •  Vol  L  $  263. 

penitentiary  system/'    The  State  v.  Ma-  10  Rex  v.  Thomas,  Car.  Crim.  Law,  3d 

looey,  R.  M.  Chart.  84,  Charlton,  J.  ed.  295 ;  Reg.  v.  Hamilton,  8  Car.  &  P. 

*  for  an  enumeration  of  them,  see  4  81.  49 ;  ante,  §  885,  note.    As  to  larceny  from 
Com.  240 ;  2  East  P.  C.  623  et  seq.  a  coach,  see  Sharpe's  case,  2  Lewm,  233. 

*  Ante,  $  882.  "  Ante,  $  855. 
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she  cannot  commit  the  offence  of  larceny  "in  any  building/' 
when  she  takes  the  goods  of  a  third  person  in  a  building  owned 
by  her  husband.  This  was  in  accordance  with  the  construction 
which,  in  England,  had  been  given  to  Stat.  12  Anne,  stat.  1,  c.  7, 
as  explained  in  our  previous  volume.1  And  though  the  words  of 
the  statute  had  been  in  this  country  changed,  the  court  decided 
that  the  ancient  interpretation  should  still  be  followed.2 

§  890.  There  are  various  other  points  connected  with  this  mat- 
ter ;  but,  except  as  elucidated  in  our  previous  volume,  they  are 
principally  local  to  particular  States.8 

§  891  [777].  Lcurceny  of  the  mail  and  of  post  letters,  by  persons 
employed  in  the  post-office^  and  others.  The  act  of  Congress  of 
March  3,  1825,  has  various  provisions  for  the  protection  of  the 
mail  and  its  contents.  By  §  21,  "  If  any  person  employed  in 
any  of  the  departments  of  the  post-office  establishment  shall  un- 
lawfully detain,  delay,  or  open  any  letter,  packet,  bag,  or  mail 
of  letters,  with  which  he  shall  be  intrusted,  or  which  shall  have 
come  to  his  possession,  and  which  are  intended  to  be  conveyed  by 
post ;  or  if  any  such  person  shall  secrete,4  embezzle,  or  destroy 
any  letter  or  packet  intrusted  to  such  person  as  aforesaid,  and 
which  shall  not  contain  any  security  for,  or  assurance  relating 
to  money,  as  hereinafter  described,  every  such  offender,  being 
thereof  duly  convicted,  shall,  for  every  such  offence,  be  fined, 
not  exceeding  three  hundred  dollars,  or  imprisonment,  not  ex- 
ceeding six  months,  or  both,  according  to  the  circumstances  and 
aggravations  of  the  offence.  And  if  any  person,  employed  as 
aforesaid,  shall  secrete,  embezzle,  or  destroy  any  letter,  packet, 
bag,  or  mail  of  letters,  with  which  he  or  she  shall  be  intrusted, 
or  which  shall  have  come  to  his  or  her  possession,  and  are  in- 
tended to  be  conveyed  by  post,  containing  any  bank-note,  or  bank 
post  bill  [the  statute  goes  on  to  enumerate  almost  everything, 

1  Vol.  I.  $  268.  ceny,  without  regard  to  the  value  of  the 

8  Commonwealth  v.  Hartnett,  3  Gray,  property  stolen ;  and  it  may  be  punished 

450 ;  ante,  $  887,  note.  as  such  under  art.  3,  $  32,  of  the  act  con- 

*  In  Massachusetts,  stealing  from  a  vessel  cerning  crimes   and   punishments.     The 

in  the  night-time  has  been  held  to  be  a  State  v.  Ramelsburg,  30  Mtsso.  26 ;  The 

distinct  offence  from  that  of  stealing  from  State  v.  Smith,  30  Misso.  114. 

a  vessel  in  the  daytime.    Commonwealth  *  Concerning  the  meaning  of  the  word 

v.  McLaughlin,  1 1  Cush.  598.    And  see  secrete,  see   The  State  v.  Williams,  30 

for  various  points  :    Devoe   v.  Common-  Maine,  484 ;  Reg.  v.  Wynn,  1  Den.  C.  C. 
wealth,  3  Met.  316  ;  Commonwealth  v.  '  365,  Temp.  &  M.  32,  2  Car.  &  K.  859, 

Tnck,    20  Pick.  356;  Hopkins  v.  Com-  3  New  Sess.  Cas.  414,  13  Jur.  107;  post, 

monwealth,   3  Met.  460.     In    Missouri,  $  896. 
stealing  in  a  dwelling-house  is  grand  lar- 
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including  "  promissory  note,"  within  which  words  treasury  notes, 
issued  under  the  act  of  1838,  are  held  to  be  embraced1],  or 
any  other  article  of  value,  or  any  writing  representing  the  same; 
or  if  any  such  person,  employed  as  aforesaid,  shall  steal  or  take 
any  of  the  same  out  of  any  letter,  packet,  bag,  or  mail  of  letters, 
that  shall  come  to  his  or  her  possession,  —  such  person  shall, 
on  conviction  for  any  such  offence,  be  imprisoned  not  less  than 
ten  years,  nor  exceeding  twenty-one  years."  2  This  provision,  the 
reader  perceives,  extends  to  no  one  not  employed  in  the  post- 
office  department.  And  McLean,  J.,  has  held,  that  the  letter  or 
packet,  to  be  the  subject  of  the  offence,  need  not  be  taken  from 
the  post-office  building;  yet  that  some  evidence  must  be  given 
of  the  genuineness  and  value3  of  notes  alleged  to  have  been 
stolen  from  it.4  Curtis,  J.,  has  decided,  that  a  letter  containing 
money,  deposited  in  the  mail,  for  the  purpose  of  ascertaining 
whether  its  contents  are  stolen  on  a  particular  route,  and  actually 
sent  on  a  post  route,  is  a  letter  intended  to  be  sent  by  post,  within 
the  meaning  of  this  provision.6 

§  892  [778].  Section  22,  after  providing  against  robbery  of  the 
mail,  proceeds :  "  And,  if  any  person  shall  steal  the  mail,  or  shall 
steal  or  take  from  or  out  of  any  mail,  or  from  or  out  of  any  post- 
office,  any  letter  or  packet ;  or,  if  any  person  shall  take  the  mail,  or 
any  letter  or  packet  therefrom,  or  from  any  post-office,  whether  with 
or  without  the  consent  of  the  person  having  custody  thereof,  and 
shall  open,  embezzle,  or  destroy  any  such  mail,  letter,  or  packet, 
the  same  containing  any  article  of  value,  or  evidence  of  any  debt, 
due,  demand,  right,  or  claim,  or  any  release,  receipt,  acquittance, 
or  discharge,  or  any  other  article,  paper,  or  thing  mentioned  and 
described  in  the  twenty-first  section  of  this  act ;  or,  if  any  person 

1  United  States  v.  Hardyman,  13  Pet.  aforesaid,  pre  a  preference  to  any  letter, 
176.  As  to  reissuable  bank-notes,  in  Eng-  packet,  pamphlet,  or  newspaper  over  in- 
land, see  Bex  v.  Ranson,  Bass.  &  By.  232,  other,  which  may  pass  through  his  office, 
2  Leach,  4th  ed.  1090.  And  see  ante,  by  forwarding  the  one  and  retaining  the 
$  799.  other ;  he  Bhall,  on  conviction  thereof,  be 

8  4  U.  S.  Stats,  at  Large,  107.    There  is  fined  in  a  sum  not  exceeding  five  hundred 

a  kindred  provision  in  the  act  of  July  2,  dollars,  and  imprisoned  for  a  term  not 

1836,  4  32 ;  namely,  "  That,  if  any  post-  exceeding  six  months,  and  shall,  moreover, 

master  shall  unlawfully  detain  in  his  office  be  forever  thereafter  incapable  of  holding 

any  letter,  package,  pamphlet,  or  news-  the  office  of  postmaster  in   the    United 

paper,  with  intent  to  prevent  the  arrival  States/1    5  U.  S.  Stats,  at  Large,  87. 

and  delivery  of  the  same  to  the  person  or  *  Ante,  $  798. 

persons  to  whom   such   letter,   package,  *  United    States   v.  Nott,    1  McLean, 

pamphlet,  or  newspaper  may  be  addressed  499. 

or  directed  in  the  usual  course  of  the  trans-  *  United  States  v.  Foye,  1  Curt  C.  G. 

portation  of  the  mail  along  the  route ;  or  364 ;  Vol.  L  §  527 ;  post,  f  894. 
if  any  postmaster  shall,  with  intent  as 
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shall,  by  fraud  or  deception,  obtain  from  the  person  having  custody 
thereof,  any  mail,  letter,  or  packet,  containing  any  article  of  value, 
or  evidence  thereof,  or  either  of  the  writing*  referred  to,  or  next 
above  mentioned,  such  offender  or  offenders,  on  conviction  thereof, 
shall  be  imprisoned  not  less  than  two,  nor  exceeding  ten,  years. 
And  if  any  person  shall  take  any  letter  or  packet,  not  containing 
any  article  of  value  or  evidence  thereof,  out  of  a  post-office,  or  shall 
open  any  letter  or  packet  which  shall  have  been  in  a  post-office,  or 
in  custody  of  a  mail-carrier,  before  it  shall  have  been  delivered  to 
the  person  to  whom  it  is  directed,  with  a  design  to  obstruct  the 
correspondence,  to  pry  into  another's  business  or  secrets  ;  or  shall 
secrete,  embezzle,  or  destroy  any  such  mail,  letter,  or  packet,  such 
offender,  upon  conviction,  shall  pay  for  every  such  offence,  a  sum 
not  exceeding  five  hundred  dollars,  and  be  imprisoned  not  ex- 
ceeding twelve  months." l  While  this  section  is  not  directed  par- 
ticularly against  persons  employed  in  the  post-office,  doubtless 
such  persons  are  liable  under  it,  equally  with  those  not  employed.2 
These  post-office  offences  are  punishable  only  in  the  United  States 
tribunals ;  and  are  not,  like  larcenies  at  the  common  law,  felonies.8 

§  893  [779].  Under  similar  provisions  in  the  English  enact- 
ments,4 have  been  decided  some  points,  a  consideration  of  which 
will  assist  in  the  interpretation  of  our  own.  We  shall  notice  them 
in  their  application  to  the  meanings  of  certain  words ;  as  — 

§  894  [780].  "  Post  letter."  These  words  are  not  in  our  stat- 
utes, but  their  equivalent  is,  in  other  language.  Any  letter, 
posted  in  the  ordinary  way,  whatever  be  its  address  and  object,  is 
a  post  letter ;  as,  for  example,  one  to  a  fictitious  name,  put  into 
the  post-office  to  test  the  honesty  of  a  clerk.6  But  a  letter  not 
deposited  in  the  ordinary  way,  does  not  come  within  this  designa- 
tion ;  and  accordingly,  where,  on  suspicion  being  entertained  of  a 
letter-carrier,  an  assistant  inspector  wrote  and  sealed  a  letter, 
inclosing  in  it  a  marked  sovereign,  and  took  an  opportunity,  while 
the  carrier's  back  was  turned,  to  place  it  among  letters  he  was 
sorting,  —  this  was  held  not  to  be  a  post  letter ;  and,  though  the 

*  4  U.  8.  Stats,  at  Large,  109.  *  See  2  Rnss.  Crimes,  Grea.  Ed.  205  et 

8  Rex  v.  Brown,  Rnss.  &  By.  32,  note ;  sea. 

2  Rnss.   Crimes,  Grea.  Ed.  218;  Vol.  L  *  Reg.  v.  Young,  1  Den.  C.  C.  194,  2 

i  210,  804.  Car.  &  K.  466,  OTerrulingwRejr.  v.  Gardner, 

8  United  States  v.  Lancaster,  2  McLean,  1  Car.  &  K.  628.    s.  p.  United  States  v. 

431.  Foye,  1  Cart.  C.  C.  364;  ante,  §  891. 
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carrier  stole  it,  with  the  sovereign,  the  judges  decided  that  he 
could  be  properly  convicted  only  of  simple  larceny  of  the  money.1 

§  895  [781].  "Person  employed  under  the  postroffice"  A 
letter-carrier  is  such  a  person,  even  while  executing,  by  direction 
of  a  postmaster,  a  commission  not  strictly  within  the  ordinary  line 
of  his  duty ; a  and  so  is  any  one,  not  in  the  ordinary  service,  while 
gratuitously  assisting  a  postmaster,  at  his  request,  in  assorting 
letters.8  But  a  man,  engaged  at  a  receiving  house  of  the  general 
post-office  in  cleaning  boots,  assisting  in  tying  up  the  letter  bags, 
and  the  like,  is  not  a  servant  of  the  post-office.4 

§  896  [782].  "  Secreted  The  judges  have  held,  that  a  stamper 
at  the  post-office,  who  purloins  a  letter  for  the  mere  purpose  of 
delivering  it  as  a  missorted  letter,  and  so  obtaining  the  postage  of 
it,  cannot  be  convicted  of  secreting  it,  although  it  contains  money. 
The  reason  given  is,  "  that,  as  the  statute  extends  to  such  letters 
only  as  contain  valuable  documents,  the  security  of  the  documents 
was  the  object  contemplated  by  the  legislature  ;  and,  as  the  pris- 
oner had  no  intention  to  put  those  documents  in  hazard,  or  to 
prevent  the  person  for  whom  they  were  intended  from  receiving 
them,  the  case,  though  within  the  letter,  was  not  within  the  spirit  of 
the  act,  and  the  conviction  was  therefore  wrong." 6  In  harmony 
with  this  doctrine,  it  is  also  established,  that,  if  a  carrier  takes 
from  the  post-office  a  letter,  intending  to  deliver  it  to  the  owner, 
and,  at  the  same  time,  to  embezzle  the  postage,  he  dbes  not  commit 
larceny  of  the  letter.6 

1  Beg.  v.  Rathbone,  S  Moody,  242,  Car.  to  the  letter's  coming  into  the  prisoner's 

&  M.  220.    And  see  Reg.  v.  Harley,  1  Car.  hands  "  in    consequence,  of  his    employ- 

&  K.  89 ;  Reg.  v.  Shepherd,  Dears.  606.  ment,"  see  Rex  v.  Salisbury,  5  Car.  &  P. 

See  also  Reg.  v.  Bickerstaff,2  Car.  &  K.  761.  155. 

a  Reg.  v.  Bickerataff,  2  Car.  &  K.  761.  *  Rex  v.  Sharpe,  1  Moody,  125,  Car. 

8  Reg.  v.  Reason,  22  Eng.  L.  &  Eq.  602.  Crim.  Law,  3d  ed.  147.    See  also  ante, 

4  Rex  v.  Pearson,  4  Car.  &  P.  572.    A  $891,  note, 
receiving  house  is  not  a  post-office,  bat  "a       *  Rex  v.  Howatt,  2  East  P.  C.  604,  1 

place  for  the  receipt  of  litters.11     lb.    As  Leach,  4th  ed.  83,  note. 


LEWDNESS.    See  Vol.  I.  $  947, 1060-1069 ;  ante,  §  26  et  seq. 
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LIBEL  AND  SLANDER.* 

Sect.  897.    Introduction. 
898-916.    Nature  and  Definition  of  Libel 
917-927.    The  different  Kinds  of  Libel ;  as  — 

917.    Introduction. 
918-924.    Against  publio  and  private  Individual*. 
926.    On  the  Dead. 

926.  On  the  Government. 

927.  Obscene  Libels. 
928-980.    Verbal  Slander. 

981,982.    Concluding  Points. 

§  897  [788].  The  subject  of  this  chapter  enters  largely  into 
civil  jurisprudence ;  so  we  shall  not,  treating  of  it  only  in  the 
light  of  the  criminal  law,  have  occasion  to  say  all  which 
might  well  be  said  concerning  it.2  In  the  elucidations  before 
us  we  shall  consider  the  following  points:  I.  The  Nature 
and  Definition  of  Libel ;  II.  The  different  Kinds  of  Libel ;  HI. 
Verbal  Slander ;  IV.  Concluding  Points. 


I.    The  Nature  and  Definition  of  Libel. 

§  898  [784].  The  offence  of  libel  is  founded  on  the  doctrine  of 
attempt.8  And  a  libel  may  be  defined  in  general  words  to  be,  any 
representation  in  writing,4  or  by  pictures,  effigies,6  or  the  like,  cal- 
culated to  create  disturbances  of  the  peace,  to  corrupt  the  public 
morals,  or  to  lead  to  any  act,  which,  when  done,  is  indictable.6 

1  For  matter  relating  to  this  title,  see  of  adjudication,  as  well  as  the  reason  of  the  ^ 

Vol.  I.  S  SO,  365,  386,  395,  403-405,  665,  thing,  establishes  the  same  conclusion  for 

687,  763,  810,  921,  934,  947,  980,  1023.  the  other  States.    ' 

See  this  volume,  tit.  Blasphemy  and  Fro-  *  Vol.  I.  \  665.    As  to  attempts  gener- 

faneness  ;  also  some  of  the  subdivisions  un-  ally,  see  Vol.  I.  {  659  et  seq. 

der  the  title  Nuisance,  Vol.  I.  §  1029  et  seq.  *  Ante,  {  498. 

8  There  having  been  doubt  expressed,  *  1  Hawk. P.  C.  Cnrw. Ed.p.  542, \  2, 3 ; 

whether  the  crime  of  libel  exists  under  the  Case  de  Libellis  Famosis,  5  Co.  125  a. 

common  law  of  this  country,  the  courts  of  6  And  see  Commonwealth  v.   Clap,  4 

Massachusetts  and  New  Hampshire  have  Mass.  163, 168, 169;  Steele  v.  Southwick, 

decided  that  it  does.    Commonwealth  v.  9  Johns.  214  :  The  State  v.  Farley,  4  Mc- 

Holmes,  17  Mass.  336 ;  Commonwealth  v.  Cord,  317  ;  Case  deLiballis  Famosis,  5  Co. 

Chapman,  13  Met.  68;  The  State  t>.  Burn-  125  a. 
ham,  9  N.  EL  34.    And  the  entire  course 
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This  definition,  especially  as  respects  the  last  clause  of  it,1  is  ex- 
pressed in  terms  somewhat  broader  than  those  usually  employed 
in  the  books ;  but  it  is  believed  to  be  sustained  by  the  current  of 
decision,  as  well  as  by  the  legal  reasons  which  apply  to  the  case. 
Starkie  says :  "  The  offence  [of  libel]  may  consist  in  the  tendency 
of  the  communication  to  weaken  or  dissolve  religious  or  moral 
restraints,  or  to  alienate  men's  minds  from  the  established  consti- 
tution of  the  State,  or  to  engender  hatred  and  contempt  of  the 
king  or  his  government,  or  the  houses  of  parliament,  or  the  admin- 
istration of  public  justice,  or  in  general  to  produce  some  particular 
inconvenience  or  mischief,  or  to  excite  individuals  to  the  commis- 
sion of  breaches  of  the  public  peace,  or  other  illegal  acts."  2 

§  899  [785].  In  further  considering  this  matter,  the  following 
points  present  themselves :  First,  the  effect  of  the  libel  as  it  tends 
to  a  breach  of  the  peace ;  Secondly,  Its  effect  as  it  tends  to  the 
corruption  of  public  morals ;  Thirdly,  The  same,  as  it  tends  to 
excite  discontent  toward  the  government ;  Fourthly,  The  same, 
as  it  tends  to  create  other  offences.  Let  us  examine  these  points 
severally ;  then  consider,  Fifthly,  What  limitations  and  restrictions 
of  the  doctrines  laid  down,  the  law  has  established. 

§  900  [786].  First.  Breaches. of  the  peace.  The  more  com- 
mon tendency,  to  which  the  books  therefore  more  frequently 
allude  than  to  any  other,  is  to  create  breaches  of  the  peace.  This 
is  said  to  be  the  principal  ground  on  which  libels  against  individ- 
uals are  indictable.8 

§  901  [787].  Secondly.  Corruption  of  the  public  morals.  This 
is  another  common  ground  of  indictability.  On  it  rests  the  entire 
class  of  what  are  called  obscene  libels ; 4  and,  in  a  degree,  blas- 
phemy and  profaneness.6 

§  902  [788].  Thirdly.  Discontent  toward  the  government. 
Under  this  head  we  have  all  those  publications  which,  coming 
short  of  actual  treason,  tend  to  create  disaffection  toward  the  form 
of  government  under  which  we  live,  or  toward  its  administration 
and  its  laws.  These  libels  will  be  further  considered  in  a  subse- 
quent section.6 

§  903  [789] .  Fourthly.    Tendency  to  create  other  violations  of 

1  See  post,  i  903.  168,  169 ;  Case  de  Libellis  Famosia,  5  Co. 

8  2  Stark.  Slander,  130.  185  a. 

*  Vol.  I.  *  1023«  2  Stark.  Slander,  211,  *  Vol.  I.  §  947. 

212 ;  Commonwealth  v.  Clap,  4  Mass.  163,  *  Ante,  f  87  et  seq. 
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the  criminal  lata.  In  the  first  volume  we  considered  the  general 
doctrine,  that  any  solicitation  to  commit  a  criminal  act  is  itself  a 
crime.  This  crime  is  described  as  an  attempt.1  Now,  the  doctrine 
appears  to  be,  though  in  truth  it  is  not  very  clearly  illustrated  by 
adjudication,  that  any  publication  which  tends  to  excite  to  any 
crime  whatever,  may  be  treated  as  a  libel ;  being  thus  viewed  as  a 
substantive  offence,  in  distinction  from  a  mere  criminal  attempt. 
This  matter  seems  to  have  been  regarded  in  the  same  way  also  by 
Starkie.2 

§  904  [790].  Fifthly.  Limitations  and  restrictions.  In  the 
law,  the  leading  doctrine  concerning  the  limitations  of  propositions 
is,  that  they  are  not  to  be  carried  to  the  violation  of  rights,  or  the 
impairing  of  privileges.  And  in  the  application  of  this  doctrine 
under  our  present  head,  we  may  observe,  that  the  law  of  libel  is 
never  to  be  so  administered  as  to  restrict  the  just  liberty  of  the 
press.  If,  therefore,  a  particular  publication  comes  apparently 
within  the  definition  of  a  libel,  yet  if  a  suppression  of  it  would  be 
a  restraint  upon  that  open  discussion  of  proper  subjects  which  is 
essential  to  the  liberty  of  the  people,  or  to  any  other  public  or  even 
private  right,  it  cannot  be  punished  criminally.8  Precisely  what 
are  the  liberties  of  the  press  is  a  matter  not  easily  stated,  and  per- 
haps not  understood  alike  in  all  places  and  by  all  tribunals.  Light 
incidentally  will  be  reflected  on  this  point  as  we  proceed. 

§  905  [791].  Not  only  the  liberty  of  the  press  must  be  pre- 
served, but  the  liberty  of  written  discourse,  as  of  oral,  in  all  other 
relations  where  there  is  a  duty  to  speak,  whether  the  duty  is  one 
due  to  the  person  speaking  or  to  the  public.4  If,  therefore,  in  good 
faith,  a  member  of  an  odd  fellow's  society,0  or  of  a  church,6  or  of  a 
quaker  meeting,7  prefers,  entertains,  or  prosecutes  charges  against 
another  member,  in  the  course  of  the  discipline  established  by  the 
rules  written  or  understood  of  the  body  in  which  the  discipline  is 
carried  on ;  or  if  a  member  of  a  school  district  writes  in  good 
faith  a  letter  remonstrating  against  the  appointment  of  a  particular 
candidate  as  a  teacher ; 8  or  if  any  person  criticises  a  literary  pro- 


1  Vol.  I.  4  689,  690.  *  The  State  v.  Burnham,  9  N.  H.  34 ; 

9  2  Stark.  Slander,  207  et  seq.  Bradley  v.  Heath,  12  Pick.  163  ;  1  Hawk. 

8  This  doctrine  is  rather  reducible  from  P.  C.  Curw.  Ed.  p.  544,  §  8. 

the  cases  generally,  and  the  reasons  of  the  6  Streety  v.  Wood,  15  Barb.  105. 

law,  than  from  any  express  decision.    And  *  Remington  v.  Congdon,  2  Pick.  310. 

see  Beg.  v.  Marshall,  2  Jnr.  254 ;  Bex  v.  T  Rex  v.  Hart.  1  W.  Bl.  386. 

Bardett,  4  B.  &  Aid.  95, 182.  '  Bodwell  v.  Osgood,  8  Pick.  379. 
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duction  or  work  of  art,  publicly  put  forth  ; 1  or  if  one,  interested  in 
acquiring  any  particular  information,  advertises  for  the  informa- 
tion;2—  in  these  cases,  and  all  others  resting  on  the  like  reason, 
the  man  making  the  publication,  without  malice  in  his  heart,  is 
not  to  be  holden  for  a  libel,  even  though  it  contains  matter,  false 
in  fact,  of  a  nature  injurious  to  another  individual.8  Of  course,  if 
he  follows  this  apparent  duty  as  a  cloak  to  conceal  actual  malice, 
the  result  is  otherwise.  The  publications  described  in  this  section 
are  called  in  the  law  privileged. 

§  906  [792].  In  respect  to  the  proceedings  of  courts  of  justice 
and  the  like,  Hawkins  observes  :  "  It  hath  been  resolved,  that  no 
false  or  scandalous  matter  contained  in  a  petition  to  a  committee 
of  parliament,  or  in  articles  of  the  peace  exhibited  to  justices  of 
peace,  or  in  any  other  proceeding  in  a  regular  course  of  justice, 
will  make  the  complaint  amount  to  a  libel ;  for  it  would  be  a 
great  discouragement  to  suitors  to  subject  them  to  public  prosecu- 
tions, in  respect  of  their  applications  to  a  court  of  justice."4 
And  in  like  manner,  according  to  the  general  doctrine,  when  a 
case  has  been  finally  disposed  of,  a  correct  publication  of  the  pro- 
ceedings is  not  libellous.6  But  if  the  report  of  a  judicial  or  other 
like  proceeding,  however  correct  the  report  may  be,  is  accom- 
panied with  comments  and  insinuations  tending  to  asperse  a 
man's  character,6  or  with  statements  of  like  things  not  properly 
belonging  to  the  proceedings,7  such  extraneous  matter  is  indictar 
ble  as  libel.  And  it  has  been  laid  down,  that  a  correct  account  of 
the  transactions  of  a  judicial  tribunal  cannot  be  published  when 
it  contains  matter  of  a  scandalous,  blasphemous,  or  immoral 
tendency ; 8  or  probably,  in  general,  when  strong  reasons  exist 
why  the  publication  should  not  be  made. 

§  907  [793].  The  publication  of  ex  parte  and  preliminary  pro- 
ceedings stands  on  somewhat  different  ground.  "  Where  the  evi- 
dence is  ex  parte"  says  Starkie, "  the  party  charged  has  no  means 
of  establishing  a  defence,  and  such  premature  statements  tend  to 

1  1  Stark.  Slander,  305-3 U  ;  Thompson  6  Commonwealth  v.  Blanding,  3  Pick. 
v.  Shackell,  Moody  &  M.  187 ;  Green  v.  304 ;  Thomas  v.  Croswell,  7  Johns.  264, 
Chapman,  5  Scott,  340,  4  Bing.  N.  C.  92.  272.     See   Clark  v.  Binney,  2  Pick.  113 ; 

2  Delany  p.  Jones,  4  Esp.  191.  Bex  v.  Fleet,  1  B.  &  Aid.  379. 

»  Vol.  I.  *  886.  t  Delegal  v.  Highley,  5   Scott,  154,  3 

*  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  544,  i  8 ;    Bing.  N.  C.  950,  8  Car.  &  P.  444. 

1  Stark,  Slander,  239  et  seq.  8  Rex  v.  Carlile,  3  B.  &  Aid.  167;  1 

*  1  Stark.  Slander,  263 ;  1  Ross.  Crimes,  ,  Stark.  Slander,  264 ;  1  Ross.  Crimes,  Grea. 
Grea.  Ed.  225.  Ed.  226. 
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excite  undue  prejudices  against  the  accused,  and  to  deprive  him 
of  the  benefit  of  a  fair  and  impartial  trial ;  and,  therefore,  in  sev- 
eral instances,  the  publication  of  matters  of  criminal  charge,  con- 
tained in  depositions  before  magistrates,  has  been  held  Jo  be 
indictable."  *  And  the  reader  need  not  be  reminded,  that 
mere  preliminary  proceedings,  which  are  not  strictly  ex  parte, 
stand  on  a  like  ground  of  reason.  And  even  after  the  cause  has 
gone  to  its  final  trial,  the  judge,  as  we  have  already  seen,3  some- 
times forbids  by  order  of  court  the  publication  while  it  is  on  trial, 
a  disobedience  to  his  order  being  a  contempt  of  court ;  and, 
clearly,  the  publisher  in  such  a  case  could  not  shield  himself  from 
an  indictment  as  for  libel  on  the  ground  that  the  libel  was  no 
more  than  a  correct  report  of  what  was  done.8 

§  908  [794].  The  publication  of  legislative  doings  is  protected 
substantially  like  that  of  the  doings  of  judicial  tribunals.4  So 
also  the  members  of  legislative  assemblies  are  not  to  be  called  in 
question  for  their  official  acts,  or  for  words  spoken  in  debate.6 
Bat  if  a  member  causes  a  speech,  which  contains  libellous  matter, 
to  be  published,  he  is  not  protected  in  respect  of  such  publication ; 
for  the  publishing  of  it  is  an  act  outside  of  his  legislative  duties.6 

§  909  [795].  The  truth  or  falsehood  of  any  publication  is  not 
material  as  respects  its  effect  on  the  public  or  on  individuals. 
And  though  no  man  can  maintain  a  civil  action  for  words  which 
another  has  written  or  spoken  concerning  him,  where  the  words 
are  true,7  yet  their  truth  is,  at  the  common  law,  no  defence  to  a 
criminal  prosecution.8    This  proposition  is  usually  expressed  as 

1  l  Stark.  Slander,  265 ;  Rex  v.  Fisher,  7  1  Stark.  Slander,  229  et  seq. 

2  Camp.  563  ;  Rex  v.  Fleet,  1  B.  &  Aid.  8  Vol.  I.  {  1023 ;  2  Stark.  Slander,  251 ; 

379;  Rex  v.  Lee,  5  Esp.  123.    And  Bee  1  Hawk.  P.  C.  Curw.  Ed.  p.  543,  {  6;  1 

1  Ross.  Crimes,  Grea.  Ed.  227  ;  Stiles  v.  Rasa.  Crimes,  Grea.  Ed.  222  ;  The  State  v. 

Nokes,  7  East,  493;  Carr  v.  Jones,  3  Smith,  Burnham,  9  N.  H.  34 ;  Commonwealth  v. 

491.  Clap,  4  Mass.  163, 169;  Cropp  v.  Tilney, 

9  Ante,  $  245.  Holt,  422 ;  Rex  v.  Burdett,  4  B.  &  Aid.  95, 3 

*  See  also  Rex  v.  Burdett,  1  Ld.  Raym.  B.  &  Aid.  717 ;  The  State  v.  Lehre,  3  Brev. 
148;  Rexp.Jolliffe,  4  T.  R.  285;  Reg.  v.  446,  2  Tread.  809;  Commonwealth  v. 
Marshall,  2  Jar.  254 ;  Rex  v.  Gilham,  Blanding,  3  Pick.  304 ;  Rex  v.  Dean  St. 
Moody  &  M.  165 ;  Graves  v.  The  State,  9  Asaph,  3  T.  R.  428,  note ;  Rex  v.  With- 
Ala.  447.  era,  8  T.  R.  428 ;  Rex  r.  Shipley,  4  Dong. 

*  1  Stark.  Slander,  239  et  seq.  73 ;  Rex  v.  Draper,  8  Smith,  391 ;  Rex  v. 

*  Stark,  at  sap. ;  1  Kent  Com.  235,  note ;  Hickerton,  1  Stra.  498 ;  Rex  v.  Dennison, 
May  Pari.  Law,  2d  ed.  98,  100 ;  Coffin  v.  Lofft,  148  ;  Case  de  Libellis  Famosis,  5 
Coffin,  4  Mass.  1.    See  Vol.  I.  {  914,  915.  Co.  125  a.    And  see   People  v.  Croswell, 

6  1  Kent  Com.  235,  note ;  Rex  v.  Cree-  3  Johns.  Cas.  336,  357 ;  2  Stark.  Slander, 

vey,  1   M.  &  S.  273  ;  Rex  v.  Abington,  I  252,  note  to  Am.  Ed.    On  the  same  prin- 

Esp.  226,  Peake,  236.    See  Rex  v.  Wil-  ciple,  it  is  no  defence  that  the  libel  was 

Hams,  2  Show.  471 ;  Rex  v.  Wright,  8  T.  copied  from  another  publication.    1  Ross. 

R.  293 ;  Coffin  v.  Coffin,  4  Mass.  1.  Crimes,   Grea.  Ed.  223;  Rex  v.  Holt,  5 
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applying  merely  to  libels  on  individuals ;  but,  in  principle  and 
probably  in  authority,  it  applies  also  to  all  other  libels.1  Its  appli- 
cation, however,  cannot  strictly  extend  to  any  libels  published 
under  a  duty  to  speak ; a  for,  in  all  such  cases,  the  inquiry  con- 
cerning the  motive,  as  whether  the  act  was  in  good  faith  or  merely 
done  as  a  cloak  for  intended  slander,  is  proper ;  and  the  question 
of  the  truth  or  falsehood  of  what  is  said  may  be  of  vital  impor- 
tance to  this  issue.8  And  under  circumstances,  a  defendant  con- 
victed of  publishing  a  libel  may  rely,  in  mitigation  of  punishment, 
when  called  before  the  court  to  receive  his  sentence,  on  the  fact  of 
his  having  believed  the  publication  true,  even  though  he  is  not 
allowed  to  show  that  it  is  really  true.4  Moreover,  the  court  in 
the  exercise  of  its  discretion  will  refuse  to  grant  a  criminal  in- 
formation where  the  libel  probably  contained  only  the  truth.6 

§  910  [796].  The  policy  of  refusing  to  defendants  the  defence 
that  the  words  are  true,  has  been  much  questioned,  both  in  Eng- 
land and  in  the  United  States.  Evidently  there  are  circumstances 
wherein  a  sort  of  moral  duty  rests  on  a  person  to  state  facts  de- 
rogatory to  another,  while  yet  the  courts  have  not  recognized 
those  circumstances  as  bringing  the  case  within  the  rule  which 
exempts  privileged  communications,  as  already  explained.6  On 
the  other  hand,  Mr.  Starkie  forcibly  observes :  "  The  admitting 
truth  to  be  a  justification  against  a  criminal  charge  would  be 
attended  with  one  difficulty  and  mischief  so  great,  as,  without 
material  alterations  in  our  criminal  procedure,  to  be  in  effect  in- 
superable. As  any  one  may  commence  a  prosecution  for  a  libel 
on  any  other  party,  if  a  justification  of  the  truth  were  admissible, 
the  character  of  an  individual  might  be  made  the  subject  of  inves- 
tigation without  his  authority,  even  without  his  knowledge,  and 
without  his  having  any  opportunity  to  defend  himself;  thus  it 
would  be  in  the  power  of  any  two  malicious  men  most  effectually 
to  injure  and  calumniate  any  other  individual  under  the  pretext 


T.  R.  436 ;  Commonwealth  v.  Snelling,  15    Commonwealth  v.  Blanding,  3  Pick.  304, 

,Hol 

Mod.  86 ;  Lamb's  case,  9  Co.  59  6,  Sir  F.    N.  H.  34. 


ng,ii 
Pick.  337;  Reg .  v.  Drake,  Holt,  425;  Kex    314,  316,  317;  Commonwealth  v.  Morris, 

v.  Bear,  2  Salk.  417  ;  Reg.  v.  Brown,  11    1  Va.  Cas.  176;  The  State  v.  Barnham,  9 


Moore,  813.    Of  course,  also,  it  is  no  de-  *  Rex  ».  Halpin,  4  Man.  &  R.  8,  9  B.  & 

fence  that  the  libel  merely  echoes  a  current  C.  65 ;  Rex  v.  Burdett,  4  B.  &  Aid.  314. 

report  or  rumor,  or  otherwise  repeats  what  And  see  Graves  v.  The  State,  9  Ala.  447. 

some  other  person  has  said.    The  State  v.  *  Rex  v.  Bickerton,  1  Stra.  498  ;  Rex  ». 

White,  7  Ire.  180.  Draper,  3  Smith,  391.    See  Rex  p.  Denni- 

1  And  see  2  Stark.  Slander,  255.  son,  Lofft,  148. 

*  See  ante,  {  905.  *  Ante,  $  905  et  seq. 

8  Commonwealth  v.  Clap,  4  Mass.  163 ; 
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,  of  a  judicial  inquiry." 1  A  sort  of  middle  course  has  therefore 
been  adopted  by  legislation,  in  England  and  generally  in  this  coun- 
try ;  a  statute  providing,  in  substance,  that  the  truth  may  be  given 
in  evidence,  to  be  a  defence  only  when  the  fact  further  appears 
that  the  publication  was  made  with  good  motives  and  for  justifia- 
ble ends.  In  some  of  our  States,  the  statute  is  even  more  favora- 
ble to  defendants  than  this.  So  strongly,  indeed,  has  this  matter 
impressed  itself  on  the  public  mind,  that  the  provision  is  found 
even  in  the  constitutions  of  some  of  the  States.2 

§  911  [796  a].  Looking  at  this  matter  of  giving  the  truth  in 
evidence,  from  the  point  of  legal  principle,  we  have  presented  to 
our  minds  the  following  views :  In  the  early  times  of  our  com- 
mon-law jurisprudence,  the  newspaper  was  a  thing  unknown ;  read- 
ing was  not,  as  now,  almost  universal ;  and  so,  if  one  man  then 
undertook  to  injure  another  by  the  statement  of  an  unwelcome 
truth  concerning  him,  the  statement  led  to  no  general  good,  since 
it  did  not  reach  the  eyes  of  the  public  at  large.  On  the  other 
hand,  it  did  tend  most  powerfully,  in  a  rude  and  semi-barbarous 
condition  of  society,  to  stir  up  the  hot  blood  of  the  person 
against  whom  the  statement  was  made.  Therefore  most  wisely  did 
the  courts,  in  those  times,  in  those  circumstances,  forbid  the' 
defendant,  indicted  for  the  libel,  to  rely  upon  its  truth  by  way 
of  defence.  But  in  later  times,  in  our  own  time,  the  condition 
of  things  is  directly  the  reverse  of  what  it  then  was.  Now  our 
jails,  our  prisons,  the  gallows  itself,  must  be  deemed  in  some 
important  respects  subordinate  to  the  mightier  power  of  the  press 
as  correctives  of  the  social  wickedness  of  men.  Many  a  wretched 
man  has  felt  the  keen  exposure  of  some  villany  he  has  done,  when 
the  fact  has  glistened  and  chattered  out  upon  him  from  the  million- 
eyed  printed  page,  as  no  mortal  ever  felt  the  sentence  bidding  him 
mount  the  gallows  to  be  hanged.  Therefore  a  different  rule 
should  govern  this  question  of  libel  now,  from  the  one  which 
properly  governed  it  centuries  ago. 

§  912  [797].  The  universal  doctrine  of  the  law,  that  there  can 
be  no  crime  without  a  criminal  mind,8  applies  of  necessity  to  the 

1  2  Stark.  Slander,  253,  254.  note ;  Barthelemy  v.  People,  2  Hill,  N.  T. 

*  In  England  the  provision  is  in  Stat.  6  248 ;    Commonwealth  v.  Bonner,  9  Met. 

ft  7  Vict.  c.  96,  {  6 ;  as  to  which  see  Reg.  410 ;  Commonwealth  v.  Snelling,  15  Pick. 

v.  Newman,  1  Ellis  &  B.  268,  Dears.  85, 22  337  ;  The  State  v.  White,  7  Ire.  180 ;  Vol. 

Law  J.N.  8.  Q.  B.  156,  17  Jur.  617,  18  1.4  395. 

Eng.  L.  fc  Fq  1 13.  As  to  the  United  States,  ■  Vol.  I.  {  370. 
see  2  Stark.  Slander,  2d  Am.  Ed.  252, 
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matter  of  libel.1  But  the  courts  have  held  parties  criminal  by 
reason  of  an  implied  evil  intent,  in  cases  of  libel,  to  a  degree  not 
witnessed  perhaps  under  any  other  title  of  the  criminal  law.  In 
the  first  volume,  we  saw  how  one  is  responsible  for  publications 
put  forth  by  his  servant ; a  but,  when  a  man  intentionally  himself 
publishes  of  another  matter  which  is  libellous,  he  is,  according  to 
the  general  doctrine,  held  to  have  malice  in  law  against  that 
other,  whatever  may  have  been  his  motives  in  fact.8  And  the 
principle,  that  one  is  presumed  to  intend  the  probable  conse- 
quences of  his  act,  applies  also  to  all  other  libels.4 

§  913  [797  a] .  But  a  careful  examination  of  the  decided  cases 
will  show,  that  the  doctrines  to  which  allusion  was  made  in  the 
last  section  are  not  very  accurately  defined  in  any  such  adjudica- 
tions of  the  law  as  should  bind  the  tribunals  of  the  present  day, 
especially  the  tribunals  sitting  in  this  country.  Let  us,  therefore, 
see  how  the  matter  stands  in  legal  principle,  as  distinguished 
from  specific  decision.  Suppose  a  defendant  to  have  published 
a  libellous  article  with  full  knowledge  of  the  words  it  contained. 
To  permit  him  in  such  a  case  the  excuse  of  a  good  motive  would 
be  to  make  him  the  framer  and  the  executor  of  a  peculiar  law 
for  himself,  differing  from  the  law  of  the  land.  If  the  words  con- 
stitute a  libel,  he  can  no  more  say,  he  published  them  from  a  good 
motive,  than  can  the  murderer  say,  he  killed  his  victim  to  render 
him  happier  in  heaven  than  he  was  on  the  earth.  If  he  published 
anything  carelessly,  not  knowing  or  caring  what  it  contained,  he 
should  be  held  criminally  for  the  libel  it  contained,  the  same  as 
though  he  had  read  every  word.  If  he  intrusted  his  publishing 
matters  to  another,  and  the  other  was  a  careless,  incompetent 
person,  as  he  knew,  he  should  likewise  be  holden  criminally 
for  any  libel  put  forth.  But  beyond  this  outer  verge  the  doctrine 
should  not  be  pushed.  When  a  man  —  when,  for  instance,  the 
proprietor  of  a  newspaper — is  painstaking  in  the  selection  of  his 
assistants,  is  ready  to  correct  any  error  which  they  may  have 
fallen  into,  is  mindful  of  his  high  trust  as  the  manager  of  a  vast 
power  which  may  be  wielded  for  ill  or  for  good,  unjust  is  it, 

1  Commonwealth  v.  Snellmg,  15  Pick.  337;  Root  v.  King,  7  Cow.  613;  Reg.  v. 
337 ;  Rex  v.  Reeves,  Peake  Ad.  Cas.  84  ;  Qathercole,  2  Lewin,  237.  Bat  see  Rex  v. 
Root  v.  King,  7  Cow.  613 ;  Rex  v.  Harvey,    Reeves,  Peake  Ad.  Cas.  84. 

3  D.  &  R.  464,  2  B.  &  C.  257.  *  B^g.  v.  Lovett,  9  Car.  &  P.  462  ;  Rex 

2  Vol.  I.  f  405.  v.  Harvey,  3  D.  &  R.  464,  2  B.  &  C.  S57 ; 
8  Commonwealth  v.  Blending,  3  Pick.    Stockdafe's  case,  22  Howell  St.  Tr.  237, 

804 ;  Commonwealth  v.  Bonner,  9  Met.  300.  See  Taylor  t>.  The  State,  4  Ga.  14  j 
410 ;  Commonwealth  v.  Snelling,  15  Pick.    Commonwealth  v.  Sneiling,  15  Pick.  337. 
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oppressive,  contrary  to  all  true  legal  rule  is  it,  for  the  judge  to  tell 
the  jury,  they  must  convict  him  for  words  introduced  into  his 
sheet  by  some  accident  over  which  he  had  no  control. 

§  914  [798].  Growing  out  of  the  doctrine  of  intent  is  the  other 
doctrine  mentioned  in  our  previous  volume,  that  the  words  are 
to  be  understood  in  the  sense  meant  by  the  party  accused.1 
Shaw,  C.  J.,  in  a  Massachusetts  case,  stated  this  doctrine  as 
follows :  "  It  is  a  general  rule  of  construction,  in  actions  of  slan- 
der, indictments  for  libel,  and  other  analogous  cases,  where  an 
offence  can  be  committed  by  the  utterance  of  language,  orally  or 
in  writing,  that  the  language  shall  be  construed  and  understood 
in  the  sense  in  which  the  writer  or  speaker  intended  it.  If,  there- 
fore, obscure  and  ambiguous  language  is  used,  or  language  which 
is  figurative  or  ironical,  courts  and  juries  will  understand  it 
according  to  its  true  meaning  and  import,  and  the  sense  in  which 
it  was  intended,  to  be  gathered  from  the  context,  and  from  all 
the  facts  and  circumstances  under  which  it  was  used."  2 

§  915  [799].  In  like  manner,  the  form  of  the  libel  is  imma- 
terial ;  for,  if  the  language  is  ironical,8  or  is  otherwise  so  framed 
as  not  to  convey  directly  the  idea  meant,  yet,  if  it  is  adapted  to 
accomplish  the  evil  purpose,  it  is  sufficient.4  Hawkins  adds, 
"  that  a  defamatory  writing,  expressing  only  one  or  two  letters 
of  a  name  in  such  a  manner  that,  from  what  goes  before  and 
follows  /titer,  it  must  needs  be  understood  to  signify  such  a  par- 
ticular person,  in  the  plain,  obvious,  and  natural  construction  of 
the  whole,  and  would  be  perfect  nonsense  if  strained  to  any  other 
meaning,  is  as  properly  a  libel  as  if  it  had  expressed  the  whole 
name  at  large ;  for  it  brings  the  utmost  contempt  upon  the  law  to 
suffer  its  justice  to  be  eluded  by  such  trifling  evasions  ;  and  it  is 
a  ridiculous  absurdity  to  say,  that  a  writing  which  is  understood 
by  every  the  meanest  capacity  cannot  possibly  be  understood  by  a 
judge  and  jury."  6 

§  916  [800].  The  reader  remembers  the  proposition  of  the 
former  volume,  that  a  crime  is  committed  only  when  there  is 
some  act  added  to  the  criminal  intent.6  This  proposition  indicates 
the  true  doctrine  concerning  libels,  as  indictable  offences :  there 

*  Vol.  I.  4  386.  •  See  Rex  v.  Woodfell,  Loflt,  776 ;  Bex 

8  Commonwealth  v.  Koeeland,  20  Pick.  v.  Slaney,  5  Car.  &  P.  313 ;  Bex  v.  Jenoor, 

206,  216.  7  Mod.  400. 

'  1  Hawk.  P.  C.  Curw.  Ed.  p.  543,  *  4 ;  *  1  Hawk.  P.  C.  Corw.  Ed.  p.  543,  *  5. 

Beg.  v.  Browne,  Holt,  425,  11  Mod.  86.  •  Ante,  j  363. 
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is  no  necessity  for  any  complete  publication,  but  an  attempt  to  pub- 
lish, wherein  there  is  an  act  and  not  merely  an  intent,  is  all  which 
the  law  requires.1  Perhaps,  in  strictness,  the  attempt  is  not  to  be 
deemed  a  substantive  offence,  but  to  stand  on  the  ground  of  other 
attempts ;  yet,  as  this  offence  of  libel  is  misdemeanor,  not  felony, 
the  distinction  is  practically  unimportant.  The  attempt  appears 
to  be  sufficient  where  the  party  merely  writes  a  libel,  with  the 
criminal  intent.2  And  the  full  criminal  offence  is  committed  by 
sending  a  libel  to  a  person,  though  it  reaches  the  ears  of  no  third 
individual.3 

II.  The  different  Kinds  of  Libel.  * 

§  917  [801].  The  nature  of  libel,  as  explained  under  our  pre- 
vious subtitle,  teaches  us  concerning  its  kinds.  And  we  have 
further  to  state  only  some  points  respecting  a  few  forms  which  this 
offence  more  commonly  assumes. 

§  918  [802].  Libels  against  public  and  private  individuals. 
The  most  frequent  form  of  libel  is  the  one  which  tends  to  the 
disturbance  of  the  public  peace  by  attacking  the  character  of 
some  living  person.  This  libel  may  be  defined  to  be,  any  writing, 
picture,  or  other  like  representation,  of  a  nature  to  blacken  the 
reputation  of  the  person,  or  to  hold  him  up  to  contempt  and 
ridicule.4  There  is  no  need  it  should  actually  effect  this  object ; 
it  may,  indeed,  be  powerless;5  but  it  must  be  calculated  to  pro- 
duce the  result.  It  does  not  require  the  imputation  of  a  crime;6 
though  such  imputation  is  generally,  perhaps  always,  sufficient.7 

1  Ante,  S  591 ;  Bex  p.  Paine,  5  Mod.  or  signs,  and  tending  to  provoke  him  to 

163,  167.  anger  and  acts  of  violence,  or  to  expose 

*  Rex  v.  Burdett,  4  B.  &  Aid.  95,  159  ;  him  to  public  hatred,  contempt,  or  ridicule, 
Rex  v.  Paine,  5  Mod.  163,  J 67.  See,  amounts  to  a  libel  in  the  indictable  sense 
however,  Lamb's  case,  9  Co.  59  6,  Sir  of  the  word.  And  since  the  reason  is,  that 
F.  Moore,  813.  such  publications   create  ill   blood,   and 

8  Phillips  v.  Jansen,  2  Esp.  624  ;  Rex  v.  manifestly  tend  to  a  disturbance  of  the 

Pownell,  YV.  Kel.  58 ;  The  State  v.  Avery,  public  peace,  the  degree  of  discredit  is  im- 

7  Conn.  226 ;  Rex  v.  Wegener,  2  Stark,  material  to  the  essence  of  the  libel,  since 

245.  And  see,  on  the  matter  of  this  section,  the  law  cannot  determine  the  degree  of 

1  Hawk.  P.  C.  Curw.  Ed.  p.  545,  546.  forbearance  which  the  party  reflected  upon 

*  1  Hawk.  P.  C.  Curw.  fed.  p.  542,  $  1 ;  will  exert,"  &c.  2  Stark.  Slander,  210, 211. 
Commonwealth    v.    Clap,   4   Mass.    163,  6  Rex  v.  Woodfall,  Lofft,  776. 

168 ;  Dexter  v.  Spear,  4  Mason,  115  ;  The  •  The  State  v.  Henderson,  1  Rich.  179 ; 
State'  v.  Henderson,  1  Rich.  179;  Rex  v.  Clement  v.  Chives,  4  Man.  &  R.  127, 
Benfield,  2  Bur.  980;  Hillhouse  v.  Dun-  9  B.  &  C.  172;  Hillhouso  v.  Dunning, 
ning,  6  Conn.  139;  Steele  v.  Southwick,  6  Conn.  319;  Steele  v.  South  wick,  9  Johns. 
9  Johns.  214;  The  State  v.  Farley,  4  214;  Clark  v.  Binney,  2  Pick.  113;  Rex 
McCord,  317.  Starkie  says:  "It  seems  v.  Pownell,  W.  Kel.  58. 
to  be  perfectly  settled,  that  any  malicious  7  The  State  v.  White,  7  Ire.  180;  Hill- 
defamation  of  any  person,  expressed  in  house  v.  Dunning,  6  Conn.  139;  Walker 
print  or  in  writing,  or  by  means  of  pictures  t>.  Winn,  8  Mass.  248. 
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And  "  it  seems/'  says  Starkie,  "  that,  in  general,  where  a  defama- 
tory libel  reflecting  on  the  character  of  an  individual  will  support 
an  action  for  damages,  the  publication  of  it  amounts  to  an  indict- 
able offence,  inasmuch  as  it  tends  to  provoke  animosity  and 
violence,  and  to  disturb  the  peace  of  society." 1  But  the  reader 
should  remember,  that  the  similitude  is  not  complete  between 
libels  indictable  and  actionable. 

§  919  [803].  Some  illustrations  of  written  words  held  not  to  be 
libellous  are  the  following :  "  The  above  druggist,  in  the  city  of 
Detroit,  refusing  to  contribute  his  mite,  with  his  fellow-merchants, 
for  watering  Jefferson  Avenue,  I  have  concluded  to  water  said 
Avenue,  in  front  of  Pierre  Feller's  store,  for  the  week  ending 
June  27, 1846 ; "  the  court  observing,  that  the  party  had  a  right 
to  refuse,  and  so  the  statement  of  his  refusal  had  no  legal  ten- 
dency to  hold  him  up  to  ridicule  or  contempt.2  So  it  is  not 
libellous  to  publish  a  positive  contradiction  of  facts  sworn  to  by  a 
witness ;  because  this  does  not  imply  perjury  on  the  part  of  the 
witness.8  The  following  words  come  short  also ;  namely,  —  "  Dear 
Sir,  As  Mrs.  Reynal  says  she  has  been  most  cruelly  censured 
without  a  cause,  which  is  absolutely  false,  I  would  advise  her  to 
beware,  lest  facts,  which  are  stubborn  things,  be  brought  to  light, 
and  you  will  then  see  who  you  keep  under  your  roof.  She  need 
not  go  among  her  female  friends  and  say  she  has  been  cruelly 
censured,  as  from  her  general  character,  which  is  perfectly  and 
universally  known,  we  are  sure  to  hear  all  she  says ;  yours,  Ac, 
John  Farley."4  And  terms  of  mere  general  abuse  are  not 
enough.5  Accordingly  the  words,  u  The  mayor  and  aldermen  of 
A  are  a  pack  of  as  great  villains  as  any  that  rob  on  the  highway," 
were  held  in  an  old  case  not  to  be  indictable ;  the  somewhat 
singular  reason  assigned  being,  "  for  what  is  it  to  the  government 
that  the  mayor,  <&c,  are  a  pack  of  rogues  ?  " 6 

§  920  [804].  On  the  other  hand,  the  following  are  specimens 
of  adjudged  libels :  A  published  statement,  that  a  person  named 
has  been  guilty  of  gross  misconduct,  in  insulting  two  females 
and  some  gentlemen,  in  a  barbarous  manner ; 7  a  printed  account 
of  a  ludicrous  marriage,  between  an  actress  and  a  married  man ; 8 

1  2  Static.  Slander,  211,  212.  Bex  v.  Baker,  1  Mod.  35 ;  Bex  v.  Waite, 

*  People  t>.  Jerome,  1  Mich.  142.  1  Wils.  22. 

8  Steele  v.  Soathwick,  9  Johns.  214.  7  Clement  v.  Chives,  4  Man.  &  B.  127, 

*  The  State  v.  Farley,  4  McCord,  317.  9  B.  &  C.  172. 

*  Tappan  v.  Wilson,  7  Ohio,  190.  8  Bex  ».  Kinnersley,    1   W.   Bl.  294. 
8  Bex  v.  Granfield,  12  Mod.  98.    See  The  court,  on  granting  the  information, 
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a  statement,  that  a  person  mentioned  voted  twice  for  officers  on 
the  same  ballot  at  a  State  election ; 1  one,  that  the  individual 
labors  under  mental  derangement.2  So  of  the  following  words : 
"  '  Our  army  swore  terribly  in  Flanders,'  said  Uncle  Toby  ;  and, 
if  Toby  were  here  now,  he  might  say  the  same  of  some  modern 
swearers ;  the  man  [a  witness]  is  no  slouch  at  swearing  to  an  old 
story."  For  suppose  these  words  do  not  imply  perjury,  still  they 
hold  up  the  person  to  contempt  and  ridicule,  as  being  too  thought- 
less or  too  criminal  to  regard  the  obligations  of  a  witness,  and 
unworthy  of  credit.8  The  same  was  held,  where  a  party  to  a 
public  investigation  into  his  conduct  as  an  officer,  published,  in  a 
report  of  the  investigation,  the  following  comments  on  the  testi- 
mony of  a  witness:  "I  am  extremely  loath  to  impute  to  the 
witness,  or  his  partner,  improper  motives  in  regard  to  the  false 
accusations  against  me:  yet  I  cannot  refrain  from  the  remark, 
that,  if  their  motives  have  not  been  unworthy  of  honest  men, 
their  conduct  in  furnishing  materials  to  feed  the  flame  of  calumny 
has  been  such  as  to  merit  the  reprobation  of  every  man  having  a 
particle  of  virtue  or  honor.  They  have  both  much  to  repent  of 
for  the  groundless  and  base  insinuations  they  have  propagated 
against  me."4 

§  921  [805].  Of  libels  addressed  to  the  person  complaining,  the 
following  are  specimens :  "  You  are  a  scoundrel,  and  defrauded 
the  king  of  his  duty;  I  will  prick  you  to  the  heart,  and  call 
you  to  an  account." 6  The  same  of  a  letter,  by  a  man,  to  the 
wife  of  another  man  (in  Connecticut,  where  adultery  is  felony), 
implying,  that  she  had  acted  libidinously  toward  the  writer,  had 
invited  him  to  an  adulterous  intercourse  with  her,  and  had  sought 
opportunities  for  consummating  the  act ;  the  object  of  the  letter 
being  to  insult  and  abuse  her,  debauch  her  affections,  alienate 
them  from  her  husband,  entice  her  into  adultery,  and  bring  her 
into  disgrace  and  contempt.6  These  were  held  to  be  indictable 
libels.  s> 

r  §  922  [806].  The  reader  need  not  be  told,  that  a  libel  on  a 
corporation,  or  other  collective  body  of  men,  is  indictable,  the 
same  as  on  an  individual ;  if,  indeed,  the  fact  of  numbers  defamed 

observed :  "  It  is  high  time  to  pat  a  stop  *  Steele  v.  Southwick,  9  Johns;  214. 

to  this  intermeddling  in  private  families."  4  Clark  v.  Binney,  2  Pick.  113. 

1  Walker  v.  Winn,  8  Mass.  248.  *  Rex  v.  Pownell,  W.  Kel.  58. 

9  2  Stark.  Slander,  181 ;  Rex  v.  Harvey,  8  The  State  v.  Avery,  7  Conn.  266. 
2  B.  &  C.  257. 
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does  not  add  to  the  enormity  of  the  act.1  The  libel  need  not  even 
be  against  a  particular  person.2  And  so,  according  to  one  case, 
it  is  a  crime  to  say  of  a  corporation,  that,  "  whenever  a  burgess 
of  it  puts  on  his  cap  and  gown,  Satan  enters  into  him;"8  but 
doubtless  the  courts  would  now  deem  the  words  of  this  libel  inad- 
equate. Probably,  for  a  libel  by  a  corporation  in  its  corporate 
capacity,  the  corporation  cannot  be  holden  ;  certainly,  the  individ- 
ual members  who  acted  in  it  can.4  Therefore  an  order,  entered 
in  the  books  of  a  corporation,  stating,  that  a  person  named  in  it, 
against  whom  a  verdict  for  large  damages  in  a  suit  for  malicious 
prosecution  in  carrying  on  an  indictment  for  forgery  had  been 
rendered  and  confirmed  by  the  court,  was  actuated  by  good 
motives  in  preferring  the  indictment,  was  held  sufficient  to  subject 
the  members  making  the  order  to  an  information  for  libel.  Said 
Buller,  J. :  "  Nothing  can  be  of  greater  importance  to  the  welfare 
of  the  public,  than  to  put  a  stop  to  the  animadversions  and  cen- 
sures which  are  so  frequently  made  on  courts  of  justice  in  this 
country."6 

§  923  [807].  And  this  leads  to  the  obvious  proposition,  that 
libels  on  official  persons  are  peculiarly  reprehensible.  Therefore 
it  is  indictable  to  publish  of  one  in  his  capacity  of  petit  juror,  in 
a  civil  cause,  that  he  agreed  with  another  juror  to  stake,  upon  a 
game  of  draughts,  the  decision  of  the  amount  of  damages  to  be 
given  to  a  particular  plaintiff.6  So  it  is  held  libellous  to  6ay, 
"  the  grand  jury  that  presented  me  are  perjured  rogues ; "  the 
court  observing,  "  The  words  are  scandalous,  and  an  offence, 
though  the  presentment  were  false ;  for  a  grand  jury  ought  not 
to  be  called  'perjured  rogues,'  though  they  had  by  mistake  or 
misinformation  made  a  false  presentment."  7  And  although  it  is 
lawful  "  with  decency  and  candor  to  discuss  the  propriety  of  the 
verdict  of  a  jury  or  the  decisions  of  a  judge,"  —  yet,  if  a  publi- 
cation contains  no  reasoning,  and  is  put  forth  with  the  view  of 
bringing  into  contempt  the  administration  of  justice,  not  of  illus- 
trating truth,  it  is  libellous.8  A  criminal  information  was  once1 
granted  on  the  following  words,  in  a  letter  to  a  mayor :  "  I  am 

1  See  Vol.  I.  {  532,  534,  540-542,  547-  6  Commonwealth  v.  Wright,  1  Cush.  46. 

549 ;  ante,  §  146,  159.  7  Rex  v.  Spiller,  2  Show.  207,  210. 

9  2  Stark.  Slander,  213.  8  Rex  v.  White,  1  Camp.  359,  note.  And 

8  Rex  v.  Baker,  1  Mod.  35.  see  Anonymous,  Lo6ft,  462 ;  Reg.  v.  Col- 

4  Vol.  I.  {  501-507.  lins,  9  Car.  &  P.  456 ;  Commonwealth  v. 

*  Rex  t>.  Watson,  2  T.  R.  199.  Snelting,  15  Pick.  321. 
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sure  you  will  not  be  persuaded  from  doing  justice  by  any  little 
arts  of  your  town-clerk,  wbose  consummate  malice  and  wicked- 
ness against  me  and  my  family  will  make  him  do  anything,  be  it 
ever  so  vile." 1  Another,  for  publishing,  of  a  justice  of  the  peace 
and  alderman,  that  he  was  scandalously  guilty  of  telling  a  lie; 
"  nothing,"  says  the  report,  "  tending  more  to  breach  of  the  peace 
than  the  word  lie."2  In  an  elective  government,  publications 
concerning  a  candidate  for  office,  or  an  incumbent  who  may  be  a 
candidate,  appear  to  be  privileged,  as  before  explained ; 3  but,  if 
they  contain  known  falsehood,  maliciously  put  forth,  they  are  then 
libellous.4 

§  924  [808].  The  connection  of  government  with  government 
is  so  intimate,  that  libels  on  persons  of  distinction  and  authority 
abroad  are  held  to  be  particularly  reprehensible.6  But,  for  reasons 

1  Hex  v.  Waite,  1  Wife.  22.  mation,  charging  him  with  having  published 

2  Rex  v.  Staples,  Andr.  228.  the  following  libel :    '  The    Emperor   of 
8  Ante,  §  905 ;  Commonwealth  v.  Clap,    Russia  is  rendering  himself  obnoxious  to 

4  Mass.  163,  169.  his  subjects,  by  various  acts  of  tyranny; 
*  Root  ».  King,  7  Cow.  61 3.  and  ridiculous  in  the  eyes  of  Europe,  by 
4  1  Russ.  Crimes,  Grea.  Ed.  246.  Starkie  his  inconsistency ;  he  has  lately  passed  an 
has  collected  several  cases,  which  he  states  edict  to  prohibit  the  exportation  of  deals 
as  follows :  "  In  the  case  of  Rex  v.  D'Eon  and  other  naval  stores.  In  consequence  of 
[see  Rex  v.  D'Eon,  1  W.  Bl.  510,  3  Bur.  this  ill-judged  law,  a  hundred  sail  of  ves- 
1513],  an  Information  was  filed  against  the  sels  are  likely  to  return  to  this  country 
defendant  by  the  attorney  general  for  pub-  without  their  freight ; '  with  intent  to  tra- 
lishing  a  libel  upon  the  Count  de  Guerchy,  duce  the  Emperor  of  Russia,  and  interrupt 
who  was  at  that  time  residing  in  this  king-  and  disturb  the  friendship  subsisting  be- 
dom  in  the  capacity  of  embassador  from  tween  that  country  and  Great  Britain. — 
the  court  of  France.  The  information  Jean  Peltier  [see  Peltier's  case,  28  Howell 
charged  the  defendant  with  an  intention  to  St.  Tr.  529]  was  found  guilty  upon  an 
defame  the  character  and  abilities  of  the  information,  charging  him  with  having 
Count  de  Guerchy ;  to  render  him  ridicu-  published  a  malicious  libel,  with  intent  to 
lous  and  contemptible ;  to  arraign  his  vilify  Napoleon  Bonaparte,  the  Chief  Con- 
conduct  and  behavior  in  his  character  of  sul  of  the  French  Republic,  and  to  excite 
embassador ;  and  to  cause  it  to  be  believed  and  provoke  the  citizens  of  the  said  repub- 
that  he  had,  after  his  arrival  in  this  king-  lie  to  deprive  the  said  Napoleon  Bonaparte 
dom,  been  guilty  of  unjust,  unwarrantable,  of  his  consular  dignity,  and  to  kill  and 
and  oppressive  proceedings  towards  the  destroy  him,  and  to  interrupt  the  friendship 
defendant  and  his  friends ;  and  to  insinuate,  and  peace  subsisting  between  our  Lord  the 
that  he  was  not  fit  or  qualified  to  execute  King  and  his  subjects  and  the  said  Napo- 
the  office  and  functions  of  embassador.  The  leon  Bonaparte  and  the  French  republic 
defendant  was  convicted. — Lord  George  The  most  obnoxious  passages  of  the  libel 
Gordon  [see  Lord  George  Gordon's  case,  were  these:  fO!  eternal  disgrace  of  France; 
22  Howell  St.  Tr.  213]  was  found  guilty  — Caesar,  on  the  banks  of  the  Rubicon, 
iipon  an  information,  for  having  published  has  against  him  in  this  quarrel,  the  Senate, 
some  severe  reflections  upon  the  Queen  of  Pompey,  and  Cato ;  and  in  the  plains  of 
France,  in  which  she  was  represented  as  Pharsalia  if  fortune  is  unequal,  if  you  must 
the  leader  of  a  faction ;  and  Mr.  Justice  yield  to  the  destinies,  Rome  in  this  sad 
Ashurst  in  passing  sentence  observed,  that,  reverse  at  least  remains  to  avenge  you  a 
unless  the  authors  of  such  publications  poignard  among  the  last  Roman/  'As 
were  punished,  their  libels  would  be  sup-  for  me,  far  from  envying  his  (Bonaparte's) 
posed  to  have  been  made  with  the  con-  lot,  let  him  name  (I  consent  to  it)  his 
nivance  of  the  State.  —  The  defendant,  worthy  successor ;  carried  on  his  shield,  let 
John  Vint  [see  Vint's  case,  27  Howell  St.  him  be  elected  Emperor.  Finally  (and 
Tr.  627],  was  found  guilty  upon  an  infor-  Romulus  recalls  the  thing  to  mind),  I  wish 
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which  sufficiently  appear  in  other  parts  of  these  volumes,1  there 
may  be  a  question,  to  what  extent  the  State  tribunals  in  our  coun- 
try can  take  cognizance  of  this  class  of  libels ;  and  the  United 
States  courts  hare  no  common-law  jurisdiction.2 

§  925  [809].   Libels  on  the  dead.    Any  writing  put  forth  to 
blacken  the  memory  of  once  deceased  is  a  libel  indictable  ; 8  "  for 
it  stirs  up  others  of  the  same  family,  blood,  or  society,  to  revenge, 
and  to  break  the  peace."  *    In  one  case  the  words,  "  On  Saturday 
evening,  died  of  the  small-pox,  at  his  house  in  Qrosvenor  Square, 
Sir  Charles  Gaunter  Nicoll,  Knight  of  the  most  honorable  order  of 
the  Bath,  and  representative  in  parliament  for  the  town  of  Peter- 
borough.  He  was  blessed  with  an  ample  fortune,  which  he  enjoyed 
in  a  manner  that  rendered  him  in  early  years  of  life  a  truly 
valuable  husband,  and  a  friend.    He  could  not  be  called  a  friend 
to  his  country ;  for  he  changed  his  principles  for  a  red  ribband, 
and  voted  for  that  pernicious  project,  the  excise,"  —  were  held  to 
be  sufficient ;  perhaps,  in  part,  because  they  reflected  on  the  gov- 
ernment.5   But  there  must  in  such  a  case  be  something  more 
alleged  in  the  indictment  —  a  question  possibly  of  pleading  — 
than  simply,  that  the  defendant  published  the  libel. v  And  an 
allegation  of  libel  on  a  private  person  deceased,  not  charging  the 
publication  to  have  been  made  to  bring  contempt  on  his  family,  or 
stir  up  hatred  against  it,  or  provoke  his  relatives  to  a  breach  of 
the  peace,  was  held  to  be  insufficient.    Observed  Lord  Eenyon, 
0.  J. :  "  To  say,  in  general,  that  the  conduct  of  a  dead  person 
can  at  no  time  be  canvassed ;  to  hold,  that,  even  after  ages  are 
passed,  the  conduct  of  bad  men  cannot  be  contrasted  with  good, 
would  be  to  exclude  the  most  useful  part  of  history.    And  there- 
fore it  must  be  allowed  that  such  publications  may  be  made  fairly 
and  honestly.    But  let  this  be  done  whenever  it  may,  whether 
soon  or  late  after  the  death  of  the  party,  if  it  be  done  with  malev- 
olent purpose,  to  vilify  the  memory  of  the  deceased,  and  with  a 

that  on  the  morrow  he  may  have  hifl  apo-  between  the  two  countries/  "     2  Stark, 

theosis.    Amen.'     Upon  the  trial,  Lord  Slander,  216-219. 

EUenborough,  C.  J.,  referred  to  the  cases        *  Vol.  I.  {  144,   145,  156-167;  ante, 

of  Lord  George  Gordon  and  Vint,  and  $  263,  271-275,  568. 
said,  '  I  lay  it  down  as  law,  that  any  pub-       a  See  United  States  v.  Hudson,  7  Cranch, 

lication  which  tends  to  disgrace,  revile,  32 ;  post,  §  926. 

and  defame  persons  of  considerable  situa-        '  1  Hawk.  P.  C.  Corw.  Ed.  p.  542,  $  1 ; 
tions   of  power   and   dignity  in  foreign  1  Buss.  Crimes,  Grea.  Ed.  243 ;  Common- 
countries,  may  be  taken  to  be  and  treated  wealth  v.  Clap,  4  Mass.  163,  168. 
as  a  libel ;  and  particularly  where  it  has  a        *  Case  de  Libellis  Famosis,  5  Co.  125. 
tendency  to  interrupt  the  amity  and  peace       6  Rex  v.  Critchley,  4  T.  B.  129,  note; 

post,  $  926. 
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view  to  injure  his  posterity,  as  in  Rex  v.  Critchley  [thejcase  just 
stated],  then  it  comes  within  the  rule;  then  it  is  done  with  a 
design  to  break  the  peace,  and  then  it  becomes  illegal.9'  * 

§  926  [810].  Libels  on  the  government.  The  crime  of  treason, 
as  known  to  the  common  law,  is  the  aggravated  form  of  one  general 
offence,  of  which  libel  on  the  government  stands  at  the  outer 
border.2  This  form  of  libel  consists  in  calumny  cast  on  the 
government,  of  a  tendency  to  excite  disaffection  toward  that  order 
and  system  of  governmental  arrangement  which  the  law  has 
established.8  The  object  of  this  branch  of  our  legal  system  is  not 
to  interfere  with  the  temperate  and  judicious  discussions  of  politi- 
cal questions,  or  with  discussions  of  any  measures  when  conducted 
in  a  proper  manner  to  promote  lawful  reform ;  but  to  check  those 
uprisings  of  mind  which  lead  to  unlawful  revolution.4  The  Eng- 
lish books  have  several  cases  on  this  subject ;  but,  as  they  may 
not  in  all  respects  be  applicable  in  our  country,  the  reader  is 
recommended  to  consult  them  judiciously,  while  a  further  state- 
ment of  doctrines  seems  not  necessary  in  these  pages.  With  us, 
the  United  States9  tribunals  have  no  jurisdiction  of  libels  against 
the  National  Government.6 

§  927  [811].  Obscene  libels.  The  publication  of  any  writing 
tending  to  corrupt  the  public  morals,  is  clearly  a  libel  indictable. 
Hawkins  indeed  expresses  a  doubt,  whether  such  a  writing,  "  full 
of  obscene  ribaldry,  without  any  kind  of  reflection  upon  any  one," 
is  so ;  but,  whatever  question  may  have  been  entertained  hereto- 
fore, "  it  is  now,"  in  the  language  of  Mr.  Starkie,  "  fully  estab- 
lished, that  any  immodest  and  immoral  publication,  tending  to 
corrupt  the  mind,  and  to  destroy  the  love  of  decency,  morality, 
and  good  order,  is  punishable  in  the  temporal  courts  "  6  of  Eng- 
land, and  in  the  common-law  criminal  tribunals  of  this  country.7 
Such  is  an  obscene  book  *  or  print.9    The  law  seems  to  stand  on 


1  Rex  v.  Topham,  4  T.  B.  126,  129.  336  ;  Commonwealth  v.  Sharpless,  2  S.  & 

s  See  ante,  §  902.  R.  91 ;  Bell  v.  The  State,  1  Swan,  Tenn. 

8  I   Gab.   Crim.  Law,  647  ;    2  Stark.  42.    See  Ex  parte  Slattery,  3  Ark.  484. 

Slander,  160  et  seq. ;  Reg.  v.  Drake,  11  And  see  The  State  v.  Appling,  25  Misso. 

Mod.  78 ;  Rex  v.  Pain,  Comb.  358.  315  ;  Barker  v.  Commonwealth,  7  Harris, 

*  lb. ;  Rex  v.  Woodfall,  Loffl,  776  ;  Rex  Pa.  412. 

v.  Lambert,  2  Camp.  398;  Reg.  v.  Collins,  '  Commonwealth  v.  Holmes,  17  Mass. 

9  Car.  &  P.  456.  336 ;  Rex  v.  Carl,  2  Stra.  788,  overruling 

6  United  States  v.  Hudson,  7  Cranch,  Reg.  v.  Read,  1 1  Mod.  142. 

32 ;  ante,  $  924.  •  Commonwealths.  Sharpies*,  2  S.  &  R. 

0  2  Stark.  Slander,  155.  91 ;  Dugdale  v.  Reg.,  1  Ellis  &  B.  435,  16 

7  Commonwealth  v.  Holmes,  17  Mass.  Eng.  L.  &  Eq.  380. 
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the  same  ground,  relating  to  this  subject,  as  to  the  subject  of  the 
exposure  of  the  person  already  discussed.1 


III.   Verbal  Slander. 

§  928  [812].  The  general  question,  whether  mere  words  ut- 
tered, but  not  written,  are  indictable,  seems  not  clear  on  the 
authorities.  As  one  of  principle,  it  embarrasses  us  less ;  because, 
since  verbal  slander  is  actionable,  there  appears  no  reason  why, 
in  cases  in  which  it  operates  to  the  detriment  of  the  public, 
according  to  the  principles  of  public  detriment  unfolded  in  our 
previous  volume,2  it  should  not  be  punished. 

§  929  [813].  We  have  seen,8  that  oral  blasphemy  is  a  crime; 
also  an  oral  challenge  to  fight  a  duel;4  likewise  the  public  utter- 
ance of  obscene  words  is  held  to  be  such.5  There  are  many  cases 
which  recognize  the  broader  general  doctrine,  that  verbal  slander, 
especially  against  magistrates,  corporations,  and  the  like,  is  in- 
dictable.6 For  instance,  the  words,  merely  spoken,  that  "  the  last 
grand  jury  that  .presented  me  are  perjured  rogues,"  have  been 
held  indictable.7  And  an  information  has  been  maintained  for 
singing,  in  the  streets,  songs  reflecting  on  the  prosecutor's  chil- 
dren, with  intent  to  destroy  his  domestic  happiness.8  On  the  other 
hand,  there  are  cases  which  decide,  that,  under  the  circumstances 
of  those  cases,  the  particular  words  complained  of  could  not  lay 
the  foundation  of  a  criminal  proceeding ;  and  some  of  them  go  far 
to  indicate,  that  no  words  are  alone  indictable  as  mere  slander ; 
but  that  they  must  have  other  foundation  on  which  the  crime 
may  rest.9  Unquestionably  a  court  would  not  hold  spoken  words 
to  bo  indictable  under  all  circumstances  in  which  the  same  words 
written  would  be.    Perhaps  light  on  this  point  might  be  drawn 

1  Vol.  I.  §  1060  et  seq.  Ex  parte  Marlborough,  1  New  Seas.  Cas. 

*  Vol.  I.  f  530  et  seq.  195,  IS  Law  J.  K.  s.  M.  C.  105,  8  Jur.  664. 
8  Ante,  S  &8  et  seq.  7  Rex  v.  Spiller,  2  Show.  207,  210. 

*  Vol.  I.  {  980.    And  see  ante,  §  312.  '  Rex  v.  Benfield,  2  Bur.  980. 

6  Bell  v.  The  State,  1  8 wan,  Tenn.  42 ;  °  Rex  v.  Weltje,  2  Camp.  142 ;  Reg.  v. 

The    State   v.  Appling,  25  Misso.  315;  Langley,  3  Salk.  190,  2  Ld.  Raym.  1029; 

Barker  v.  Commonwealth,  7  Harris,  Pa.  Reg.  v.  Rogers,  7  Mod.  28 ;  Rex  t*.  Bur- 

412.  ford,  1  Vent.  10,  16;  Rex  ».  Wrightson, 

*  Vol.  I.  f  921,  980,  1023;  Rex  v.  11  Mod.  166;  Rex  v.  Walden,  12  Mod. 
Baker,  1  Mod.  35  ;  Reg.  v.  Nun,  10  Mod.  414 ;  Ex  parte  Chapman,  4  A.  &  E.  773  ; 
186,  187;  Rex  v.  Darby,  3  Mod.  139,  Rex  v.  Pocock,  2  Stra.  1157,  7  Mod.  310; 
Comb.  65;  Anonymous,  Comb.  46;  Reg.  Rex  v.  Shaftow,  11  Mod.  195;  Rex  v. 
v.  Taylor,  2  Ld.  Raym.  879.  See  also  Leafe,  Andr.  226;  Rex  v.  Bear,  2  Salk. 
2  Stark.  Slander,  194-197,  208,  220,  221 ;  417,  1  Ld.  Raym.  414, 416. 
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from  the  rules  established  respecting  the  civil  action  of  slander. 
But  it  has  been  held,  that  an  indictment  does  not  lie  for  calling 
a  man  a  thief.1 

§  930  [813  a].  If  we  look  at  the  principle  on  which  this  matter 
also  rests,  we  shall  see  two  things;  namely,  first,  that  spoken 
words  cannot  be  indictable  under  all  circumstances  in  which  the 
same  words  written  would  be;  secondly,  that,  under  some  cir- 
cumstances, some  spoken  words  must  be  indictable.  As  to  the 
first  point,  reference  need  only  be  made  to  the  rules  which  govern 
the  civil  suit  for  oral  slander.  We  all  know,  that,  in  this  suit, 
something  more  is  necessary  to  be  shown  of  the  words  than  that 
they  would  be  actionable  if  they  were  written ;  and  surely  the 
rule  of  the  criminal  law  could  not  be  drawn  more  taught  than  is 
the  rule  of  the  civil  department,  without  violating  all  correct  prin- 
ciple. But,  on  the  other  hand,  to  say,  that  in  no  circumstances 
will  the  criminal  law  bridle  the  unruly  tongue,  is  to  give  to  this 
member  too  great  freedom  to  be  tolerated  in  a  civilized  commu- 
nity. Suppose,  for  instance,  a  man  should  make  it  his  business  to 
go  through  a  principal  street  in  one  of  our  cities  telling  infamous 
and  false  tales  of  every  individual  whose  name  he  could  get,  — 
not  telling  such  a  tale  in  a  single  instance  merely,  but  becoming 
a  common  bearer  of  this  kind  of  scandal,  —  it  would  be  a  re- 
proach to  the  common  law  not  to  notice  the  nuisance.2  And  many 
other  illustrations  of  the  general  suggestion  will  occur  to  the 
reader. 

IV.  Concluding  Points. 

§  931  [814].  The  offence  of  libel  is  misdemeanor;8  punishable 
in  the  way  pointed  out  in  the  previous  volume.4  And  we  have 
seen,6  that  all  who  participate  in  misdemeanors  are  principal 
offenders.  Thus,  "  if  one  repeats,  and  another  writes,  a  libel ; 
and  a  third,  approves  what  is  writ ;  they  are  all  makers  of  such 
libel ;  for  all  persons  who  concur,  and  show  their  assent  or  appro- 
bation to  do  an  unlawful  act,  are  guilty.'' 8 

§  932  [815] .  We  have  already,  in  this  chapter,  considered  the 

*  Rex  v.  Frenke,  Comb.  18.  *  Vol.  I.  $  626-629,  644. 

9  And  see  Vol.  I.  $  923-929,  980.  °  Reg.  v.  Drake,  Holt,  425.    And  see 

8  I  Hawk.  P.  C.  Cum.  Ed.  p.  547,  $  21 ;  Rex  v.  Paine,  5  Mod.  163,  167  ;  Rex  v. 

Rex  v.  Dangerfield,  3  Mod.  68 ;  Case  de  Bear,  Cartb.  407,  408 ;  Rex  v.  Williami, 

Libellts  Famosis,  5  Co.  125.    *  2  Camp.  646. 

4  Vol.  I.  §  719etaeq. 
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doctrine  of  attempts.1  On  the  principle  of  attempt,  the  transmis- 
sion of  a  sealed  letter,  containing  libellous  matter,  is  indictable.3 
Every  separate  copy  of  a  libel,  which  a  defendant  publishes,  is  a 
several  publication,  subjecting  him  to  a  distinct  indictment.8 

1  Ante,  f  916.  »  Rex  v.   Carlile,  3    B.  &   Aid.    161, 

8  Hodges  v.  The  State,  5  Humph.  112.      1  Chit.  409. 


LICENSE  LAWS.    See  tit.  Sale  of  Intoxicating  Liquob. 
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CHAPTER   XXXIX. 


LORD'S  DAr.i 


§  933.  Iff  the  previous  volume,2  we  saw  on  what  principle  it  is 
that  the  law  enjoins  on  the  whole  community  the  setting  apart  for 
rest,  or  for  worship,  or  for  both,  as  each  particular  person  may 
choose,  of  one  day  in  seven,  wherein  the  ordinary  labors  of  life  are 
to  be  cast  aside.  And  we  there  saw,  that,  though  the  majority  of 
people  among  us  deem  the  rest  of  the  Sabbath  to  be  a  matter  of 
Divine  injunction,  pertaining  to  the  department  of  religious  duty ; 
yet,  whether  this  view  is  correct  or  not,  still  the  thing  itself  which 
is  thus  commanded  is  of  the  highest  consequence  to  the  whole 
material  and  immaterial  nature  of  man.  The  violation,  therefore, 
of  the  Lord's  Day,  or  the  Sabbath,  or  the  First  Day  of  the  Week, 
—  different  terms  used  to  signify  the  same  thing,  —  is  properly 
made  punishable  by  our  laws. 

§  934  [817].  Yet,  plain  though  this  proposition  seems  to  be,  the 
question  has  been  agitated,  whether  enactments  against  Sabbath- 
breaking  are  not  repugnant  to  constitutional  provisions,  found  in 
most  of  the  States,  whereby  freedom  of  worship  and  the  rights  of 
conscience  are  secured  to  the  people.  In  Pennsylvania,  the  fol- 
lowing words  are  in  the  State  constitution :  "  All  men  have  a 
natural  and  indefeasible  right  to  worship  Almighty  God  according 
to  the  dictates  of  their  own  conscience  ;  no  man  can,  of  right,  be 
compelled  to  attend,  erect,  or  support  any  place  of  worship,  or  to 
maintain  any  ministry,  against  his  consent.  No  human  authority 
can,  in  any  case  whatever,  control  or  interfere  with  the  rights  of 
conscience ;  and  no  preference  shall  be  given  by  law  to  any  re- 
ligious establishment  or  modes  of  worship."  This  provision  is 
held  not  to  be  violated  by  laws  and  their  enforcement  against 
Sabbath-breaking.8    A  like  doctrine  is  established  in  Arkansas,4 

1  For  matter  relating  to  this  title,  see       "  Specht  v.  Commonwealth,  8  Barr.  812. 
Vol.  I.  *  268,  275,  946.  .  *  Shover  v.  The  State,  5  Eng.  259. 

2  Vol.  I.  §  946  and  note. 
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Indiana,1  and  Missouri.2  And  in  New  York  it  was  held,  not  in- 
deed in  the  highest  tribunal,  but  the  decision  is  evidently  in 
accordance  with  the  established  law  of  the  State,  that  a  statute 
forbidding  theatres  to  be  opened  on  Sunday  does  not  "  deprive  the 
actor  of  his  property,"  so  as  to  be  void  as  unconstitutional  within 
those  words,  though  it  prohibits  perhaps  the  most  profitable  use  of 
the  theatre.8  The  institution  of  the  Sabbath,  as  a  day  of  rest 
from  worldly  labor,  dear  as  it  is  to  him  who  •  reveres  its  Divine 
origin,  has  to  the  true  statesman  and  the  jurist  a  significance  of 
a  different  kind.  It  is  the  corner-stone  of  public  morality  and 
happiness,  viewed  merely  as  a  matter  of  civil  regulation.  And 
though  the  law  should  not  foster  any  particular  sect  of  religion  at 
the  expense  of  the  rest,  or  even  at  the  expense  of  him  who  consci- 
entiously rejects  all  the  current  forms  of  religion  ;  still  it  should 
not  cast  off  a  good  thing,  beneficial  to  the  entire  community,  sim- 
ply because  the  majority  of  religious  people  believe  it  to  be  good, 
and  to  be  sanctioned  by  their  religion.4 

§  935  [818].  Works  of  necessity  and  charity.  The  language 
of  the  statutes  of  the  various  States  differs  somewhat,  yet  it  is  so 
nearly  uniform  as  to  render  convenient  a  view  of  the  interpretations 
which  have  been  put  upon  particular  words  and  phrases.  Most  of 
the  statutes  except  out  of  their  operation  works  of  necessity  and 
charity  done  on  the  day  thus  set  apart  for  rest.  The  decisions 
have  not  hitherto  defined,  very  clearly,  what  works  come  within 
this  exception.  A  Massachusetts  case  decides,  that  the  driver  of  a 
coach,  carrying  the  United  States'  mail  in  pursuance  of  a  contract 
with  the  postmaster-general,  does  not  violate  this  statute ;  though 
a  passenger  who  rides  in  the  coach  does.  The  court  seemed  to 
think  that  the  constitution  of  the  United  States  would  protect  such 
a  driver,  even  if  the  State  provision  were  distinctly  against  him. 
But  the  judge  added,  that  "  travelling,  when  from  necessity,  is  not 
prohibited  by  that  section.    By  necessity,  cannot  be  understood 

1  Voglesong  v.  The  State,  9  Ind.  112.  sistent  with  the  peace  of  the  community. 

*  The  State  v.  Ambs,  20  Misso.  214.  The  reasons  which  induced  the  legislature 

8  Lindenmaller  v.  People,  33  Barb.  548.  to  make  it  penal  to  suffer  any  persons  to 

In  Massachusetts  it  was  held,  that  a  stat-  play  after  certain  hoars  in  the  evening  are 

ate  prohibiting  the  use  of  bowling-alleys  not  for  us  to  inquire  into."  Commonwealth 

after  six  o'clock  Saturday  afternoon  is  con-  v.  Colton,  8  Gray,  488. 
stitutional.    And  the  court  observed :  "  It        4  Still    the  majority  of  the  California 

is  clearly  within  the  power  of  the  legisla-  court  (two  judges  against  one)  has  held 

tore  to  make  police  regulations  as  to  the  the   act  of  April,   1858,  "for  the    better 

hours  and  modes  of  occupying  places  of  observance  of  the  Sabbath,"  to  be  uncon- 

amusement,  so  as  to  make  their  use  coo-  stitutional,  as  a  violation  of  religious  free- 
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physical  necessity;  for  a  case  in  which  any  man  is  physically 
obliged  to  travel  can  hardly  be  imagined.  But  a  moral  fitness  or 
propriety  of  travelling,  under  the  circumstances  of  any  particular 
case,  may  be  deemed  necessity  within  this  section ;  and  a  fortiori, 
when  the  travelling  is  necessary  to  execute  a  lawful  contract,  it 
cannot  be  considered  as  unnecessary  travelling  against  the  prohi- 
bition of  the  statute.  .  .  .  But  let  it  be  remembered,  that  our 
opinion  does  not  protect  travellers  in  the  stage-coach,  or  the  car- 
rier of  the  mail  in  driving  about  any  town  to  discharge  or  to 
receive  passengers ;  and  much  less  in  blowing  his  horn,  to  the 
disturbance  of  serious  people,  either  at  public  worship,  or  in  their 
own  houses.  The  carrier  may  proceed  with  the  mail  on  the 
Lord's  day  to  the  post-office ;  he  may  go  to  any  public-house  to 
refresh  himself  and  his  horses  ;  and  he  may  take  the  mail  from 
the  post-office,  and  proceed  on  his  route.  Any  other  liberties  on 
the  Lord's  day  our  opinion  does  not  warrant." l  And  if  a  person, 
in  good  faith,  without  fault  or  carelessness,2  lets  on  the  Sabbath  a 
carriage  under  the  belief  that  it  is  to  be  used  for  a  work  of  neces- 
sity or  charity,  while  in  fact  it  is  not  so  used,  he  commits  not  the 
offence.8 

§  936  [819].  Common  labor.  The  Ohio  court  has  decided,  that 
the  inhibition  of  "  common  labor "  on  the  Lord's  day  includes 
"  trading,  bartering,  selling,  or  buying  any  goods,  wares,  or  mer- 
chandise." '    And  in  Pennsylvania,  the  driving  of  an  omnibus,  as 


w 

dom,  by  enforcing  the  compulsory  observ-  this  sort  of  exercise  of  a  trade  not  only 
ance  of  a  day  held  sacred  by  believers  in  falls  within  the  exception  of '  works  of  ne- 
one  religion,  and  thus  discriminating  in  its  cessity  and  charity/  tut  is  also  within  the 
favor.  Ex  parte  Newman,  9  Cal.  502.  proviso,  as  being  for  this  purpose  a  cook's 
i  Commonwealth  v.  Knox,  6  Mass.  76,  shop ;  it  being  as  reasonable  that  a  baker 
opinion  by  Parsons,  C.  J.  And  see  United  should  bake  for  the  poor,  as  that  a  cook 
States  v.  Hart,  Pet.  C.  C.  390;  Flagg  v.  should  roast  or  boil  for  them."  1  Hawk. 
Millburv,  4  Cosh.  248.  P.  C.  Carw.  Ed.  p.  360,  f  8.  See  also  on 
2  Vol.  I.  §  389  et  seq.  this  subject,  Murray  v.  Commonwealth, 
*  Mvers  v.  The  State,  1  Conn.  502.  12  Hams,  Pa.  270.  It  was  held  likewise 
Hawkins  observes :  "  It  is  said  to  have  in  Pennsylvania,  in  a  civil  suit,  that  the 
been  agreed  by  the  court,  that  an  indict-  hire  of  a  horse  and  carriage,  on  Snnday,  by 
ment  will  lie  on  this  statute  [Stat.  29  Car.  a  son,  to  visit  his  father  in  the  country,  is  a 
2,  c.  7]  against  a  baker  for  baking  loaves  valid  contract ;  not  being  an  act  forbidden 
of  bread  or  rolls  on  the  Lord's  day  in  the  by  the  statute  for  the  observance  of  the 
usual  way  of  his  trade,  because  that  is  not  Sabbath.  Coulter,  J.,  said :  "  The  visit 
a  work  of  necessity ;  but  that  it  will  not  lie  to  his  father  by  the  defendant  was  dis- 
for  baking  puddings,  pies,  or  meat  for  din-  charring  a  filial  duty,  which  nothing  in  the 
ners ;  for  the  Sabbath  is  more  likely  to  be  law  hinders  or  forbids."  Logan  v.  Ma- 
generally  observed  by  a  baker  staying  at  thews,  6  Barr,  417,  420.  See  also  Corn- 
home  to  bake  the  dinners  of  a  number  of  mon wealth  t>.  Nesbit,  10  Casey,  398. 
families,  than  by  his  going  to  church,  and  *  Cincinnati  v.  Rice,  15  Ohio,  225.  8ee 
those  families  or  their  servants  staying  at  Bloom  v.  Richards,  2  Ohio  State,  387 ; 
.  home  to  dress  dinners  for  themselves ;  and  Sellers  v.  Dugan,  18  Ohio,  489. 
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a  public  conveyance,  is  held  to  be  a  worldly  employment,  not  law- 
ful on  this  day.1  The  making  of  a  promissory  note  on  Sunday, 
it  has  been  adjudged,  in  Indiana,  is  a  work  of  "  common  labor," 
rendering  the  note  void.8 

§  937.  Gaming,  it  was  held  in  Indiana,  cannot  be  an  act  of 
common  labor,  or  a  person's  usual  avocation,  within  the  prohi- 
bition of  the  Sunday  law.  "  Gaming,"  said  Davison,  J.,  "  is  an 
offence  defined  by  statutory  law  —  it  is  a  criminal  act — the  doing 
of  which  on  any  day  of  the  week  is  forbidden ;  and  it  seems  to 
us  that  an  act  thus  forbidden  cannot  be  held  to  be  an  act  of  com- 
mon labor  or  of  usual  avocation."  8  On  the  other  hand,  where 
there  is  no  general  prohibition,  in  any  statute,  against  the  sale  of 
intoxicating  liquor,  and  it  is  therefore  lawful  for  a  person  to  make 
such  selling  his  "  usual  avocation,"  if  then  a  statute  forbids 
"  common  labor  "  on  the  Lord's  day,  a  liquor-seller,  selling  on  the 
Lord's  day,  though  but  in  a  single  instance,  violates  the  statute.4 
And  this  point,  adjudged  by  the  same  court,  is  quite  in  harmony 
with  the  other. 

§  938.  The  statutes  now  under  consideration  are  to  be  so  con- 
strued as  not  to  include  among  criminal  acts  those  things  which 
the  statute  was  plainly  not*  meant  to  prohibit.6  Therefore,  under 
the  English  statute  of  29  Gar.  2,  c.  7,  the  baking  of  puddings  and 
pies  for  dinner  on  Sunday  was  held  not  to  be  forbidden  ;  though, 
on  the  other  hand,  it  was  within  the  statute  for  a  baker  to  bake 
bread  in  the  ordinary  course  of  his  business.6  And  in  Pennsyl- 
vania it  has  been  held  not  to  be  in  violation  of  the  act  of  22d 
April,  1794,  for  a  hired  domestic  servant  to  drive  his  employer's 
family  to  church ; 7  while  yet,  as  we  have  seen,8  the  driving  of  an 
omnibus,  as  a  public  conveyance,  is  held,  in  the  same  State,  to  be 
unlawful.9 

§  939.   Disturbances  on  the  Lord's  day  amounting  to  indictable 

1  Johnstons.  Commonwealth,  10 Harris,  be  recovered  by  Bait.    Smith  v.  Wilcox, 

Pa.  102;  Commonwealth  v.  Jeandell,  2  25  Barb.  341. 

Grant,  Pa.  506.    See  Commonwealth  v.  8  The  State  v.  Conger,  14  Ind.  396, 397. 

Nesbit,  10  Casey,  398.  *  Voglesong  v.  The  State,  9  Ind.  112. 

8  Reynolds  v.  Stevenson,  4  Ind.  619.  See  post,  §  940. 

In  Georgia,  a  promissory  note  made  on  6  Vol.  I.  §  261-270. 

Sunday,  but   not  within    the  "  ordinary  fl  Rex  v.  Younger,  5  T.  R.  449  ;  Rex  v. 

callings  "  of  the  parties,  is  not  void  under  Cox,  2  Bur.  785 ;  ante,  §  935,  note, 

the  statute  of  1762.    Sanders  v.  Johnson,  7  Commonwealth  v.  Nesbit,  10  Casey, 

29  Ga.  526.    In  New  York,  an  agreement  898. 

to  publish  an  advertisement  in  a  newspaper  8  Ante,  §  936. 

issued  on  Sunday  is  an  agreement  to  do  9  See  also  Scully  v.  Commonwealth,  11 

an  act  prohibited  by  the  Btatute  for  the  ob-  Casey,  511 . 
servance  of  Sunday,  and  the  price  cannot 
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nuisances.    In  Pennsylvania  the  doctrine  has  been  laid  do.wn,  on 
a  habeas  corpus  hearing  before  a  single  judge,  that,  though  a 
single  act  of  Sabbath-breaking  is  punishable  by  a  fine,  there  may 
be  such  a  succession  of  acts,  of  the  same  sort,  as  will  amount  to  a 
public  nuisance  indictable  and  abatable.    Thus,  the  driving  of  a 
public  conveyance,  for  hire,  on  Sunday,  is  a  violation  of  the  act  of 
assembly,  of  April  22, 1794,  inflicting  the  penalty  of  four  dollars 
for  performing  worldly  employment  on  the  "  Lord's  day,  commonly 
called  Sunday."     But,  as  a  further  consequence,  the  running  of 
cars  on  passenger  railroads  on  Sunday  being,  by  reason  of  the 
noise  accompanying  them,  a  disturbance  of  the  public  peace  of 
the  Sabbath,  and  the  rights  of  worship  and  of  rest,  the  drivers 
of  such  cars  may  be  arrested,  and  held  for  a  breach  of  the  peace.1 
§  940  [819  a].    Sale  of  liquor  by  taverners  on  Sunday.    The 
Pennsylvania  statute  of  1794  is  in  the  following  words :  "  If  any 
person  shall  do  or  perform  any  worldly  employment  or  business 
whatever  on  the  Lord's  day,  commonly  called  Sunday,  works  of 
necessity  and  charity  only  excepted,  or  shall  use  or  practise  any 
unlawful  game,  hunting,  shooting,  sport,  or  diversion  whatsoever 
on  the  same  day,  and  be  convicted  thereof,  every  such  person  so 
offending  shall,  <fec.     Provided  always,  that  nothing  herein  con- 
tained shall  be  construed  to  prohibit  the  dressing  of  victuals  in 
private    families,   bakehouses,   lodging-houses,  inns,    and    other 
houses  of  entertainment,  for  the  use  of  sojourners,  travellers,  or 
strangers,  or  to  hinder  watermen  from  landing  their  passengers, 
or  ferrymen  from  carrying  over  the  water  travellers  t>r  persons 
removing  with  their  families  on  the  Lord's  day,  commonly  called 
Sunday,  nor  to  the  delivery  of  milk  or  the  necessaries  of  life 
before  nine  o'clock  in  the  forenoon,  nor  after  five  of  the  clock  in 

1  Commonwealth  v.  Jeandell,  2  Grant,  poses.    The  disturbance,  if  any,  occasioned 

Pa.  506.  The  judge,  Thompson,  observed:  by  the  vehicle,  would  be  but  for  an  instant, 

"  When  worldly  employment  is  carried  on  and  not  soon  recurring.  This  is  very  unlike 

in  such  a  manner,  and  in  such  places,  as  in  character  the  carrying  of  passengers  in 

to  disturb  the  public  peace  and  quiet,  and  a  vehicle  along  the  same  route  every  six 

the  religious  exercises  of  a  community,  minutes,  as  was  intended  by  the  company 

either  at  home  or  in  churches,  or  places  of    on   the  day  the  arrest  was  made 

public  worship,  and  it  may  not  or  cannot  The  penalty  imposed  by  the  act  of  1794 
be  restrained  by  the  imposition  of  the  defined  is  for  the  performance  of  worldly  employ- 
penalty  in  the  act,  do  not  such  circum-  ment — a  punishment  for  the  act.  The 
stances  constitute  a  breach  of  the  public,  offence  complained  of  here  is  the  disturb- 
peacei  of  the  Sabbath,  and  may  not  the  ance  of  the  public  peace ;  and  the  worldly 
offender  or  offenders  be  held  to  bail  to  employment,  the  kind  and  manner  of  it,  is 
keep  the  peace  ?  .  .  .  Travelling,  or  rid-  only  evidence  of  the  offence  charged.  It 
ing  for  recreation,  is  not  a  breach  of  the  is  not  covered  by  the  act  of  1 794."  p.  508- 
Sabbath,  and  persons  may  not  be  arrested  511.  And  see,  as  shedding  much  light  on 
for  riding  along  the  street  for  such  pur-  this  matter,  Vol.  I.  §  1055. 

[  502  ] 


CHAP.  XXXIX.]  LORD'S  DAY.    .  §  944 

the  afternoon  of  the  same  day."  And  the  court  has  held,  that 
the  keeper  of  a  tavern  violates  this  statute,  if  he  sells  on  the 
Sabbath  intoxicating  liquors  to  a  traveller,  or  to  a  temporary 
sojourner.1  But  in  Delaware,  under  the  former  statute  of  the 
latter  State,  the  contrary  was  decided.2 

§  941.  The  Missouri  statute  provided  a  penalty  for  "  exposing 
to  sale  any  goods,  wares,  or  merchandise ;  keeping  open  any  ale^ 
or  porter-house,  grocery,  or  tippling-shop ;  and  selling  or  retailing 
any  fermented  or  distilled  liquor,  on  the  first  day  of  the  week, 
commonly  called  Sunday."  And  the  court  held,  that,  to  author- 
ize a  conviction  under  the  statute,  the  acts  must  have  been  done 
for  the  accommodation  of  customers,  and  have  been  in  continua- 
tion of  the  usual  occupation  of  the  week.8 

§  942.  Keep  open  shop.  A  statute  punishing  a  person  who 
"  shall  keep  open  his  shop,  warehouse,  or  workhouse  "  on  the 
Lord's  day,  is  violated  though  the  door  be  not  actually  left  open, 
if  the  occupant  is  within  ready  to  do  business,  and  there  is  no 
obstruction  to  persons  entering.4 

§  943.  "  Traveller:'  To  constitute  a  "  traveller,"  within  Stat. 
18  &  19  Vict.  c.  118,  §  2,  it  is  not  necessary  that  the  individual 
should  be  journeying  on  business.  "  Of  course,  a  man  could* 
not  be  said  to  be  a  traveller  who  goes  to  a  place  merely  for 
the  purpose  of  taking  refreshment.  But  if  he  goes  to  an  inn  for 
refreshment  in  the  course  of  a  journey,  whether  of  business  or 
of  pleasure,  he  is  entitled  to  demand  refreshment,  and  the  inn- 
keeper is  justified  in  supplying  it."  6 

§  944  [820],  Further  points.  There  are  decisions  concerning 
the  civil  effect  of  entering  into  contracts,  and  the  like,  on  the 
Lord's  day  ;6  but  a  consideration  of  them  is  not  within  the  pur- 

1  Omit  v.  Commonwealth,  9  Harris,  Pa.  *  Atkinson  v.  Sellers,  5  C.  B.  442,  448, 

426.     So  also  in  Tennessee,  The  State  v.  Cockbarn,  C.  J. 

Eskridge,  1  Swan,  Tenn.  413.  °  See  Bloom  v.  Richards,  2  Ohio  State, 

3  Hull  v.  The  State,  4  Harring.  Del.  132.  387;  Hooper  v.   Edwards,   25  Ala.  528; 

See  ante,  §  937 ;  Hudson  v.  Geary,  4  R.  I.  Stackpole  v.  Symonds,  3  Fost.  N.  H.  229 ; 

485;   Reg.  v.  Whiteley,  3  H.  &  N.  143;  Smith  v.  Wilcox,  19  Barb.  581 ;  Hilton  v. 

Commonwealth  v.  Naylor,  10  Casey,  86.  Houghton,  35  Maine,  143;  Richardson  v. 

8  The  State  v.  Crabtree,  27  Misso.  232.  Kimball,  28  Maine,  463 ;  Sellers  v.  Dugan, 

*  Commonwealth  v.  Harrison,  11  Gray,  18  Ohio,  489;  Goss  t>.  Whitney,  27  Vt. 
308 ;  Commonwealth  v.  Lynch,  8  Gray,  272 ;  Bryant  v.  Biddeford,  39  Maine,  1 93 ; 
384.  "  It  is  not  to  be  doubted,"  said  Met-  Hussey  v.  Roquemore,  27  Ala.  281 ;  Ma- 
calf,  J.,  in  the  last  cited  case,  "  that  any  honey  v.  Cook,  2  Casey,  342 ;  Varney  v. 
shop  is  kept  open,  on  any  day  of  the  seven,  French,  19  N.  H.  233 ;  Slade  v.  Arnold, 
when  it  is  kept  perfectly  accessible  to  those  14  B.  Monr.  287  ;  Greene  v.  Godfrey,  44 
who  wish  to  enter  it,  and  the  owner,  or  his  Maine,  25  ;  Adams  v.  Gay,  19  Vt.  358  ; 
servant  or  agent,  is  within,  ready  to  do  Northrup  v.  Foot,  14  Wend.  248 ;  Jordan 
business."  p.  385.  v.  Moore,  10  Ind.  386;  Broome  v.  Welling* 
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pose  of  this  volume.  So  also  there  are*  decisions  concerning 
judicial  and  other  similar  proceedings  on  the  Sabbath ; 1  which, 
however,  must  be  deferred  for  consideration  in  other  connections. 
Some  other  points,  relating  to  this  matter,  remain  ;  but  they  are 
mostly  not  of  the  general  interest  required  to  justify  a  particular 
examination  of  them.3  These  statutes  extend  to  persons  who 
conscientiously  keep,  as  their  Sabbath,  another  day  of  the  week.8 
They  require  no  particular  criminal  intent,  other  than  the  intent 
simply  to  do  the  thing  they  forbid.4 


ton,  1  Sandf.  664 ;  Boosley  v.  McAllister 
13  Ind.  565 ;  Way  v.  Foster,  1  Allen,  408 
Miller  v.  Roessler,  4  £.  D.  Smith,  234 
Sherman  v.  Roberta,  1  Grant,  Pa.  261 
Stryker  v.  Vanderbilt,  3  Dutcher,  68 
Bnmgardner  v.  Taylor,  28  Ala.  687 
Robeson  v.  French,  12  Met.  24. 

*  Nabors  v.  The  State,  6  Ala.  200 
Bland  v.  Whitfield,  1  Jones,  N.  C.  122 
Cory  v.  Silcox,  5  Ind.  870,  378;  The 
State  t\  Schnierle,  5  Rich.  299  ;  Chapman 
v.  The  State,  5  Blackf.  HI ;  Keith  v. 
Tuttle,  28  Maine,  326;  Blood  v.  Bates, 
81  Vt.  147. 
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8  See  Commonwealth  v.  Newton,  8  Pick. 
234 ;  The  State  v.  Meyer,  I  Speere,  305 ; 
The  State  v.  Helgen,  1  Speere,  310;  HaU 
v.  The  State,  3  Kelly,  18;  The  State  v. 
Williams,  4  Ire.  400 ;  The  State  v.  Brooks- 
bank,  6  Ire.  78;  The  State  v.  Goff,  20 
Ark.  289  ;  Hudson  v.  Geary,  4  R.  L  485. 

8  Specht  v.  Commonwealth,  8  Barr, 
312.  And  see  Stansbury  v.  Marks,  2  Dall. 
213. 

*  Shover  v.  The  State,  5  Eng.  259 ; 
Brittin  v.  The  State,  5  Eng.  299. 
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LOTTERIES. * 


§  945  [821].  Under  the  title  of  gaming  were  discussed  prin- 
ciples which  have  some  application  to  our  present^  title.  The 
legislatures  of  various  States  have  enacted  stringent  provisions  for 
the  suppression  of  the  species  of  gaming  we  are  now  treating 
of.  But  the  provisions  are  so  diverse,  that  we  shall  be  unable 
profitably  to  do  much  more  than  make  reference  to  the  decided 
cases. 

§  946  [822].  The  word  lottery  may  be  defined  to  be,  a  game 
wherein  a  person  paying  money  becomes  entitled  to  money,  or 
to  some  other  thing  of  value,  on  contingencies,  to  be  determined 
by  lot  cgst  by  the  managers  of  the  game.  This  definition  has  not 
been  laid  down  in  words  by  the  tribunals ;  but  it  seems  to  be 
in  accordance  both  with  the  common  understanding  of  the  com- 
munity and  with  the  adjudications.2  It  has  been  considered 
unnecessary  to  a  lottery,  that  there  should  be  any  blanks ; 8  but 
there  must  be  some  property  disposed  of  by  lot.4  The  American 
Art  Union  is  held  to  be  a  lottery.6  So  is  what  is  called  a  "  gift 
sale  "  of  books.6    This  is  one  species  of  gaming.7 

§  947  [823].    The  question  of  the  constitutionality  of  these 

1  For  matter  relating  to  this  title,  see  market  value ;  and,  by  way  of  inducement 

Vol.  I.  §  236,  238,  242.    See  this  volume,  to  purchase,  gives  each  purchaser  a  ticket 

tit.   Gaming.     Also   see    Gaming-House,  whereby  he  is  entitled  to  win,  if  he  may, 

Vol.  I.  $  1070  et  seq.  certain  articles,  the  result  to  be  determined 

51  Almshouse  v.  Art  Union,  S  Seld.  228 ;  by  chance ;  is  gaming,  and  all  persons  aid- 
People  v.  Art  Union,  3  Seld.  240,  13  Barb,  ing  or  abetting  in  the  transaction  are  liable 
577 ;  People  v.  Payne,  3  Denio,  88 ;  The  to  indictment  therefor.  Such  a  scheme  is, 
State  v.  Pinchback,  2  Mill,  128;  Wooden  in  the  language  of  Caruthers,  J.,  "that 
v.  ^Shotwell,  3  Zab.  465 ;  Commonwealth  species  of  gaming  called  a  lottery."  And 
v.jChubb,  5  Rand.  715.  See  Common-  he  added:  "  A  lottery  is  a  game  of  hazard, 
wealth  v.  Garland,  5  Rand.  652.  in  which  small  sums  are  ventured  for  the 

8  Wooden  v.  Shotwell,  3  Zab.  465.  chance  of  obtaining  greater.^.  .  .  Gaming 

4  People  v.  Payne,  3  Denio,  88.  is  an  agreement  between  two  or  more,  to 

6  Almshouse  v.  Art  Union,  and  other  risk  money  on  a  contest  or  chance  of  any 
cases,  supra.  kind,  where  one  must  be  loser  and  the  other 

Q  The  State  v.  Carke,  33  N.  H.  329.  gainer.     Some  games  depend   altogether 

7  Thus,  in  Tennessee,  the  court  laid  upon  skill,  others  upon  chance,  and  others 
down  the  doctrine,  that  a  "  gift  enterprise/'  are  of  a  mixed  nature."  Bell  v.  The  State, 
in  which  a  tradesman  sets  his  wares  at  5  Sneed,  507,  509. 
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restrictive  laws  has  been  agitated  in  various  forms,  yet  not  so  as 
to  develop  many  general  principles.1  An  act  passed  in  Virginia, 
Feb.  25,  1834,  regulating  and  substantially  abolishing  lotteries, 
was  held  to  be  constitutional.2  In  Missouri  there  are  decisions 
both  for  and  against  the  power  to  prohibit  lotteries,  under  the 
circumstances  therein  mentioned.3  In  South  Carolina,  an  enact- 
ment provided,  "  That  a  tax  of  ten  thousand  dollars  be,  and  the 
same  is,  hereby  imposed  upon  every  person  or  persons  who  shall 
after  the  passing  of  this  act  open  or  keep  open  any  office  for  the 
sale  of  any  lottery  tickets,  or  who  shall  sell  within  this  State  stay 
lottery  tickets,  in  any  other  lotteries  than  those  which  are  author- 
ized by  the  laws  of  this  State.  And  it  shall  be  the  duty  of  the 
tax  collectors  in  the  district  where  such  lottery  offices  are  opened, 
in  default  of  the  person  or  persons  keeping  such  offices  to  return 
the  same  and  pay  the  tax  imposed  by  this  law,  to  issue  execution 
as  in  other  cases  of  defaulters."  But  the  court  held,  that  this  tax 
could  not  constitutionally  be  collected,  until  the  liability  of  the 
party  was  determined  by  the  verdict  of  a  jury.4  The  Massachu- 
setts statute,5  authorizing  magistrates  to  issue  warrants  for  the 
seizure  of  lottery  tickets,  or  materials  for  a  lottery,  unlawfully 
had  in  possession,  is  constitutional.6 

§  948  [824].  There  are  statutes  against  advertising  lotteries,7 
and  against  having  for  sale  or  selling  lottery  tickets,8  and  the 
like ; 9  but  a  mere  reference  to  the  adjudications  under  them  will 
answer  instead  of  an  extended  examination. 

§  949.  We  saw,  in  the  previous  volume,10  that,  where  a  statute 
prohibits  the  sale  of  lottery  tickets  in  "  any  lottery  not  authorized 

1  See  ante,  $  578.  People  p.  Stnrdevant,  23  Wend.  418 ;  Salo- 

3  Phalen  v.  Commonwealth,  1  Bob.  Va.  mon  v.  The  State,  27  Ala.  26.  The  statutes 

713.  of  Pennsylvania,  for  the  suppression  of 

8  The  State  v.  Sterling,  8  Misso.  697  ;  lotteries,  do  not  forbid  a  citizen  of  Pennsyl- 

The  State  v.  Hawthorne,  9  Misso.  385.  vania  to  purchase  a  lottery  ticket  in  Mary- 

*  The  State  v.  Allen,  2  McCord,  55.  land,  where  lotteries    are    authorized  by 

*  R.  S.  c.  142.  law;  and  one  for  whom  an  Talent  has  pur- 

*  Commonwealth  v.  Dana,  2  Met.  329.  chased  a  ticket  in  Maryland,  in  pursuance 
And  see  post,  §  949,  note.  of  an  agreement  made  in  Pennsylvania, 

7  Vol.1.  $238;  Commonwealth  p.Clapp,  may  maintain  an  action  in  Pennsylvania 
5  Pick.  41  ;  Commonwealth  v.  Hooper,  against  such  agent  for  the  money  drawn 
5  Pick.  42 ;  People  v.  Charles,  3  Denio,  upon  such  ticket  McNight  v.  Biesecker, 
212,  610;  The  State  v.  Sykes,  28  Conn.  1  Harris,  Pa.  328. 

225;  Charles  v.  People,  1  Comst.  180.  e  Freleigh  v.  The  State,  8  Misso.  606; 

8  Vol.  I.  §  236;  The  State  v.  Scribner,  Commonwealth  v.  Chubb,  5  Rand.  715; 
2  Gill  &  J.  246 ;  Commonwealth  v.  Chubb,  The  State  v.  Pinchback,  2  Mill,  128 ;  The 
5  Rand.  715;  Commonwealth  v.  Dana,  State  v.  Mace,  5  Md.  337 ;  Commonwealth 
2  Met.  329 ;  People  v.  Payne,  3  Denio,  v.  Lottery  Tickets,  5  Cosh.  369 ;  Morton 
88 ;  Phalen  v.  Commonwealth,  1  Rob.  Va.  v.  Fletcher,  2  A.  K.  Mar.  137. 

713  ;    People  v.  Warner,  4  Barb.  314  ;       10  Vol.  I.  \  236. 
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by  law,"  the  prohibition  extends  to  all  lotteries  not  authorized  in 
the  particular  locality ;  it  being  no  defence  to  the  party  selling, 
that  the  lottery  is  authorized  by  the  laws  of  some  other  State  or 
country.  In  pursuance  of  the  same  principle,  it  has  been  held 
to  be  a  misdemeanor,  in  New  York,  under  the  Revised  Statutes, 
to  publish  there  an  account  of  a  lottery  to  be  drawn  in  another 
State  or  territory,  though  such  lottery  be  allowed  by  the  law  of 
the  place  where  it  is  to  be  drawn.1  And  the  Connecticut  statute 
making  it  a  criminal  offence  to  publish,  within  the  State,  any 
written  or  printed  proposals  to  sell  or  procure  lottery  tickets,  is 
construed  to  refer  to  the  tickets  of  foreign  as  well  as  domestic 
lotteries ;  and  to  those  of  lotteries  legally  established,  as  well  as 
to  those  which  are  not ;  and  to  tickets  of  such  lotteries  offered  for 
sale  in  other  States,  as  well  as  within  the  State  of  Connecticut,  — 
the  statute  forbidding  the  publishing,  within  the  State,  of  proposals 
to  sell  or  procure  any  lottery  tickets  whatever.2 

1  Charles  v.  People,  1  Comst  180.  The  statute  is  held  also,  in  this  case,  to  be 

3  The  State  v.  Sykes,  28  Conn.  ^25.    constitutional. 


MAGISTRATE.     See  tit.  Malfeasance  and  Non-feasance  in  Office. 

MAIM.    See  tit.  Mayhem. 

MAINTENANCE.    See  tit.  Champbbtt  and  Maintenance. 
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CHAPTER  XLI. 

MALFEASANCE    AND    NON-FEASANCE   IN   OFFICE.  * 

§  950  [825].  In  the  previous  volume,2  we  considered  the  gen- 
eral doctrine  of  the  duty  of  officers  to  discharge  well  their  official 
trusts,  and  the  circumstances  under  which  they  are  indictable 
when  they  neglect  or  refuse  this  duty.  In  this  chapter,  we  shall 
add  a  few  points. 

§  951  [826].  Justices  of  the  peace,  and  the  like.  We  have  seen,8 
that,  according  to  the  better  doctrine,  justices  of  the  peace  and 
other  inferior  magistrates  may  be  holden  criminally  for  mal- 
feasance, even  in  respect  of  their  judicial  conduct.  Most  of  the 
cases  in  the  English  books  concern  tfie  granting  of  criminal  infor- 
mations, where  a  discretion  is  reposed  in  the  judge.  In  all  of 
these  cases  the  court  requires  evidence  of  something  more  than 
mere  mistake  in  duty,  it  requires  corruption : '  corruption  also  is 
clearly  necessary  to  sustain  an  indictment.6  Some  circumstances, 
in  which  informations  have  been  granted,  and  indictments  sus- 
tained, will  now  be  mentioned. 

§  952  [827] .  Grounds  tf  criminal  information*  and  indictment 
against  justices  of  the  peace.  Informations  have  been  granted, 
for  convicting  defendants  without  summons ; 6  for  refusing  an  ale- 


1  For  matter  relating  to  this  title,  see  2  Dong.  426 ;  In  re  Fentiman,  4  Nev.  & 

Vol.  I.  {  878,  322,827,  402, 537,  645,  913-  M.  126,  2  A.  &  E.  127  ;  Bex  v.  Davie,  2 

917.     See  this  volume,  tit.  Bribery;  Prison  Dong.  588;   Rex  v.  Corbett,  Say.  267; 

Breach,  &c.  Reg.  v.  Badger,  6  Jar.  994  ;  Rex  ».  Friar, 

a  Vol.  I.  $  as  in  the  last  note.  1  Chit.  702. 

1  Vol.  I.  §  915.  •  Vol.  I.  *  915;  The  State  0.  Porter, 

*  Rex  t>.  Halford,  7  Mod.  193;  Rex  v.  2  Tread.  694;  Commonwealth  v.  Rodes, 

Hann,  3  Bar.  1716 ;  Rex  v.  Jackson,  IT.  6  B.  Monr.  171  ;  Lining  v.  Bentham,  2 

R.  653 ;  Reg.  v.  Badger,  7  Jar.  216,  12  Bay,  1 ;  The  State  v.  Johnson,  2  Bay,  385; 

Law  J.  n.  8.  M.  C.  66 ;  Anonymous,  16  The  State  v.  Gardner,  2  Misso.  23 ;  Jones 

Jnr.  995,  14  Eng.  L.  &  Eq.  151 ;  Rex  v.  w.  People,  2  Scam.  477.    See  The  State  v. 

Cotten,  W.  Kel.  125;  Rex  t>.  Baylis,  3  Leigh,  3  Dev.  &  Bat.  127;  The  State  r. 

Bar.  1318 ;  Rex  p.  Justice*  of  Rye,  Say.  25 ;  Justices  of  Lenoir,  4  Hawks,  194. 

Rex  v.  Justices  of  Seaford,  1  W.  Bl.  432 ;  *  Rex  v.  Allington,  2   Stra.  678.    See 

Rex  v.  Williamson,  3  B.  &  Aid.  582 ;  Rex  Rex  v.  Cotten,  W.  Kel.  125 ;  The  State  v. 

v.  Jackson,  Lofft,  147;  Rex  v.  Justices  of  Odell,  8  Blackf.  396. 
Lancashire,  1  D.  &  R.  485 ;  Rex  v.  Cozens, 
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house  license  from  motives  of  resentment ; l  for  sending  a  man 
to  the  house % of  correction  without  cause;2  for  declining  to  ad- 
minister an  oath,  as  the  statute  required  the  justice  to  do ; 8  for 
discharging  a  prisoner  on  insufficient  bail ; 4  for  bailing  a  felon  ;  * 
for  otherwise  admitting  to  bail  where  the  magistrate  had  no 
authority ; 6  for  refusing  bail,  or  particular  persons  as  such  ; 7  for 
adding  to  an  order,  requiring  the  concurrence  of  two  justices,  the 
name  of  a  second  one ; 8  for  making  a  false  return  to  a  manda- 
mus ; 9  for  sitting  as  magistrate  in  a  case  in  which  he  was  per- 
sonally interested;10  and  for  some  other  improper  acts  and 
omissions.11  Indictments  have  been  maintained,  for  issuing  a 
warrant  where  there  was  no  complaint  and  proceeding  under  the 
same ; 12  for  discharging  an  offender  without  sufficient  sureties ; w 
for  not  attempting  to  suppress  a  riot.14 

§  953  [828].  Sheriffs  and  their  deputies ,  constables,  coroners, 
and  the  like.  The  criminal  liability  of  these  officers  for  malfeas- 
ance and  non-feasance  in  office  is  clear,  beyond  question.16  Thus 
in  an  old  case  an  indictment  was  held  to  lie  against  a  constable 
for  refusing  to  pursue  a  hue-and-cry  against  a  burglar ;  "  because 
it  is  the  constable's  duty,  upon  notice  given  to  him,  presently  to 
pursue."  M  And  any  like  officer  is  thus  amenable  for  not  taking 
to  prison  one  committed  on  a  magistrate's  warrant.17  So  also 
is  the  keeper  of  a  jail,  for  refusing  to  receive  a  prisoner.18  And 
the  official  person  may. be  punished  criminally  for  the  non- 
return of  a  precept ; 19  but,  if  his  term  of  office  expires  before  the 

return^day,  the  consequence  is  otherwise.20    Yet,  if  the  guilt  were 

• 

*  Rex  v.  Hann,  3  Bar.  1716;  Rex  v.  Wil-  "  Respublica  v.  Montgomery,  1  Yeates, 
Hams,  3  Bar.  1317.  See  Rex  t\  Athay,  2  419 ;  Reg.  v.  Neale,  9  Car.  &  P.  431.  See 
Bar.  653 ;  People,  v.  Norton,  7  Barb.  477.    also  The  State  v.  Leigh,  8  Dev.  &  Bat. 

8  Rex  v.  Okey,  8  Mod.  45.  127;  The   State  v.  Justices  of  Lenoir,  4 

8  Smith  v.  Langham,  Skin.  60,  61.  Hawks,  194. 

*  Rex  v.  Lediard,  Say.  242 ;  Respublica  "  Vol.  I.  *  913  ;  Rex  v.  Harrison,  1  East 
v.  Burns,  1  Yeates,  370.  See  Keg.  r.  P.  C.  882 ;  Reg.  v.  Wyat,  1  Salk.  380,  2 
Tracy,  6  Mod.  179.  Ld.  Raym.  1189,  Fost.  127  ;  The  State  v. 

6  Rex  v.  Clarke,  2  Stra.  1216.  Berkshire,  2  Ind.  207. 

*  Rex  v.  Brooke,  2  T.  R.  190.  16  Crouther's  case,  Cro.  Elk.  654. 

7  Reg.  v.  Badger,  6  Jar.  994.  See  Rex  "  Reg.  v.  Johnson,  11  Mod.  62.  In  this 
v,  Jones,  1  Wils.  7.  case,  it  was  held  not  to  excuse  the  officer 

8  Rex  ».  Howard,  7  Mod.  307.  that  he  kept  safely  the  prisoner  in  the  offl- 

9  Anonymous,  Lofft,  185.  cer*8  own  noose,  and  had  him  before  the 

10  Rex  v.  Davis,  Lofft,  62.  magistrate  for  examination  at  the  time  re- 

11  Rex  v.  Fielding,  2  Bur.  719 ;  Rex  v.  quired.  See  also  Rex  v.  Mills,  2  Show. 
Phelps,  2  Keny.  570;  Rex  v.  Wykes,  181  ;  Ex  parte  Taws,  2  Wash.  C.  C.  353. 
Andr.  238 ;  Anonymous,  Lofft,  44.    See  w  Rex  v.  Cope,  7  Car.  &  P.  720. 

also  Rex  v.  Stukely,  12  Mod.  493.  »  Reg.  v.  Wyat,   1   Salk.  380,  2  Ld. 

18  Wallace  v.  Commonwealth,  2  Va.Cas.  Raym.  1189,  Fost.  127. 
130.  "  The  State  v.  Woodside,  7  Ire.  296. 

M  People  v.  Coon,  15  Wend.  277. 
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incurred  while  he  was  an  officer,  the  indictment  may  be  found 
afterward.1  Whether  a  sheriff  is  responsible  as  a  criminal  for 
the  wrong-doing  of  his  deputy,  we  considered  in  the  previous  vol- 
ume.2 

§  954  [829].  Farther  points.  There  are  some  other  points; 
but  they  are  not  of  general  application.  For  instance,  the  duty 
conferred  on  overseers  of  the  poor  in  North  Carolina8  to  make 
by-laws,  rules,  and  regulations  for  the  comfort  of  the  poor,  is  a 
discretionary  one ;  and  so  an  omission  to  discharge  it,  especially 
if  there  is  no  corrupt  intent,  is  not  indictable.4  In  South  Caro- 
lina, a  jailer  comes  within  the  provisions  of  the  act,  of  1829, 
"  for  the  punishment  of  official  misconduct  of  district  officers ; " 
and  furnishing  prisoners  under  his  charge  with  spirituous  liquors, 
in  large  quantities,  is  such  "  official  misconduct,"  subjecting  him 
to  criminal  liability.6  In  Pennsylvania,  an  inspector  of  beef  is 
thus  liable  for  refusing  to  perform  his  duty.6  It  has  been  held, 
in  New  Hampshire,  that  the  selectmen  of  a  town  are  not  indicta- 
ble for  neglecting  to  remove  a  school-house  to  a  new  site,  desig- 
nated by  the  report  of  a  committee,  if  such  site  is  not  the  property 
of  the  school  district,  and  no  steps  have  been  taken  to  have  it  laid 
out  as  a  school  lot ;  for  they  could  not  make  the  removal  without 
committing  a  civil  trespass.7 

1  The  State  v.  Sellers,  7  Rich.  368.  For  farther  cases  illustrating  the  general 

2  Vol.  I.  §  402.  doctrine  of  this  chapter,  see  Rex  v.  Hem- 
8  R.  S.  c.  87,  $  13.  mings,  3  Salk.  187;  Rex  v.  Commings,  5 

*  The  State  v.  Williams,  12  Ire.  172.  Mod.  179 ;  Rex  v.  Everett,  2  Man.  &  R. 

6  The  State  v.  Sellers,  7  Rich.  368.  35,  8  B.  &  C.  114 ;  Rex  v.  Barm,*  Dong. 

•  Commonwealth  v.  Genther,  1 7  S.  &  R.    465  ;  Rex  v.  Friar,  1  Chit.  702 ;  Mann  v. 
135.  Owen,  4  Man.  &  R.  449,  9  B.  &  C  595  ; 

7  The  State  v.  Bailey,  1  Fott.  N.  H.  185.    Rex  v.  Osborne,  Comyns,  240. 
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MALICIOUS   MISCHIEF.1 

Sect.  966.  Introduction. 

956-961.  The  Property. 

962,963.  The  Act  of  Mischief. 

964.  The  Intent 

965.  English  Statutes  as  in  Force  with  as. 

966.  Concluding  Points. 

§  955  [830.]  Malicious  mischief  bears  a  close  analogy  to  lar- 
ceny. In  the  previous  volume,  we  followed  the  definition  of  it 
given  by  the  North  Carolina  court,  that  it  is  "  the  wilful  destruc- 
tion of  some  article  of  personal  property,  from  actual  ill-will  or 
resentment  towards  its  owner." a  Let  us  consider  a  few  points 
not  touched,  or  touched  only  incidentally,  in  that  volume.  They 
concern,  I.  The  Property;  II.  The  Act  of  Mischief;  III.  The 
Intent ;  IV.  English  Statutes  as  in  Force  with  us ;  V.  Conclud- 
ing Points. 

I.  The  Property. 

§  956  [831].  At  the  common  law.  In  the  former  volume,  there 
was  some  intimation  made,  that  this  offence  is  analogous  to  lar- 
ceny, to  the  extent  of  exempting  real  estate  from  being  the  sub- 
ject of  it ;  and  on  this  idea  rests  the  definition  we  have  adopted.8 
But  a  consideration  of  the  authorities  may,  after  all,  lead  us  to 
doubt,  whether  the  analogy  can  be  carried  so  far.  Thus,  Lord 
Coke  says,  on  authority,  that  the  defacing  of  tombs,  sepulchres, 
or  monuments  for  the  dead, "  is  punishable  by  the  common  law ; "  4 
while  still  they  are  real  estate.  And  the  doctrine  has  been  dis- 
tinctly recognized,  that  tearing  up  and  carrying  away  copper  fixed 
to  the  freehold  is  a  common-law  misdemeanor ; 6  and  so  also  is  the 
stealing  of  a  record  which  concerns  the  realty.6    The  same  has 

1  For  matter  relating  to  this  title,  see  *  3  Inst.  202. 

Vol.  I.  S  422,  804,  1004-1006,  1012,  1026.  *  Rex  v.  Joyner,  J.  Kel.  29. 

*  Vol.  I.  $  1005.  *  Rex   v.  Westbeer,   2    Stra.  1138,   1 

*  Vol.  I.  f  1005, 1012.  Leach,  4th  ed.  12. 
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been  held  of  the  tearing  of  an  account  stated  and  settled 
between  parties, —  a  point,  however,  which  has  been  doubted.1 
These  are  all  English  cases,  of  an  early  date.  But  in  this  coun- 
try, the  decisions  concerning  the  indictability  itself  of  malicious 
mischief  are  not  uniform ; 2  and  so  are  they  not,  on  the  point  now 
under  consideration.  The  New  York  court  has  maintained,  that 
all  kinds  of  property,  real  and  personal,  may  be  the  subject  of  this 
offence.8  On  the  other  hand,  in  Maine  the  doctrine  is,  that  an 
indictment  at  the  common  law  will  not  lie  for  cutting  and  girdling 
fruit-trees;4  and  in  North  Carolina,  that  it  cannot  be  maintained 
for  "  unlawfully,  wickedly,  and  maliciously  "  cutting  and  destroy- 
ing a  quantity  of  standing  Indian  corn.6  So  the  New  Jersey  court 
has  refused  to  uphold  a  prosecution  for  taking  up  and  removing  a 
corner-stone  in  the  boundary  line  between  two  estates,  with  intent 
to  injure  the  owner  of  one  of  them.6  But  an  indictment  is  held 
to  lie  for  maliciously,  wickedly,  and  wilfully  killing  a  cow,  the 
property  of  another ; 7  also,  a  dog ; 8  also,  a  horse ; 9  also,  for  poi- 

1  Reg.  v.  Crisp,  6  Mod.  175  and  note.  injuries.    And  we  can  see  no  reason  why 

2  Vol.  I.  {  1005.  the  property  of  its  owner  in  a  valuable  dog 
8  Loomis  ».  Edgerton,  19  Wend.  419.  is  not  quite  as  deserving  of  protection 
*  Brown's  case,  3  Greenl.  177.  against  the  wilful  and  malicious  injury  of 

6  The  State  v.  Helmes,  6  Ire.  364.  And  the  reckless  and  malignant,  as  property  in 
see  The  State  t>.  Robinson,  3  Dev.  &  Bat.  fruit,  shade,  or  ornamental  trees,  whether 
130.  standing  in  the  garden  or  yard  of  their 

8  The  State  v.  Burroughs,  2  Halst.  426.  owner,  or  in  a  public  street  or  square,  or 

The  court  say :  "  The  offence  charged  is  any  other  species  of  personal  property." 

exclusively  a  private  injury,  and  in  no  way  The  State  v.  McDuffie,  34  N.  H.  523,  527. 

concerns  the  public  further  than  any  other  On  the  other  hand,  as  to  dogs,  we  have  seen, 

private  wrong.    The  cases  cited  from  Bur-  ante,  {  787,  that,  according  to  the  general 

row  [Rex  v.  Wheatly,  2  Bur.  1127;  Rex  doctrine,  they  are  not  the  subjects  of  larceny 

v.  Storr,  3  Bur.  1698;  Rex  v.  Atkins,  3  at  the  common  law ;  therefore  it  was  in  Vir- 

Bur.  1706]  are  strongly  in  point/1    See  ginia  held  that  the  killing  of  a  dog  was  not 

also  Commonwealth  v.  Powell,  8  Leigh,  within  the  statute,  the  words  of  which  were, 

719.  "  any  tree  already  cut,  or  any  other  timber, 

7  People  v.  Smith,  5  Cow.  258.  or  property,  real  and  personal,  belonging 

8  The  State  v.  Latham,  13  Ire.  33.  The  to  another,"  &c.  Commonwealth  v.  Mae- 
same  under  a  statute  which  has  the  words  lin,  3  Leigh,  809.  In  like  manner,  in  Min- 
"  any  property."  The  State  v.  Sumner,  2  nesota,  during  the  time  of  the  territory,  a 
Ind.  877.  So  also  in  New  Hampshire,  dog  was  held  not  to  be  within  the  words 
Fowler,  J.,  observing:  "We  do  not  deem  "horse,  cattle,  or  other  beast."  United 
it  material  to  the  decision  of  the  question  States  v.  Gideon,  1  Minn.  292.  And  see 
before  ns,  whether  dogs  are  or  are  not  the  Vol.  I.  {  275,  note. 

subject  of  larceny.     Admitting,  that,  by  *  The  State  r.  Council,  1   Tenn.  305; 

onr  laws,  they  are  not,  it  by  no  means  fol-  Respublica  v.  Teischer,  1  Dall.  335.    In 

lows  that  they  may  not  be  the  subject  of  the  last-mentioned  case,  the  court  observed : 

the  wilful  and  malicious  injury  punished  by  "  The   poisoning   of  chickens ;    cheating 

the  act  under  which  the  present  indictment  with    false    dice ;    fraudulently  tearing  a 

was  found.    The  evident  design  of  that  act  promissory  note,  and  many  other  offences 

was  to  afford  more  effectual    protection  of  a  similar  description ;  .  .  .  .  breaking 

against  injuries  to  property  under  aggra-  windows    by   throwing    stones    at   them, 

vated    circumstances,    by    punishing,    as  though    a   sufficient  number   of  persons 

criminal   offences,  acts  which  before   its  were  not  engaged  to  render  it  a  riot ;  and 

passage  had  been  regarded  only  as  civil  the  embezzlement  of  public  moneys,  have, 
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soning  cattle ; l  also,  charging  that  the  defendant  "  unlawfully, 
wickedly,  maliciously,  and  mischievously  did  set  fire  to,  burn,  and 
consume  one  hundred  barrels  of  tar,"  &c.a 

§  957  [832].  Under  statutes.  Under  statutes,  English  and 
American,  a  wide  range  has  been  given  to  this  offence.  And  thus 
almost  every  species  of  property,  real  and  personal,  has  been  made 
the  subject  of  it.  For  example,  the  words  "  cattle,"  8  "  beast,"4 
"  stack,"  6  "  threshing-machine,"  6  "  public  property," 7  "  trees,"  8 
and  a  great  variety  of  other  words,  have  been  employed. 

§  958.  A  North  Carolina  statute  uses  the  term  "  woods ; "  and 
the  court  has  held,  that  an  old  field  which  has  been  "  turned  out," 
without  fencing  around  it,  and  broom  sedge  and  pine  bushes  have 
grown  up  in  it,  and  it  is  surrounded  by  forest  land,  is  within  this 
term  ii\  the  statute ;  wherefore  a  person  setting  fire  to  such  a  field 
incurs  the  penalty  in  the  act  imposed.9 

§  959  [833].  In  Virginia  it  was  enacted,  that  "any  person 
who  shall  knowingly  and  wilfully,  without  lawful  authority,  cut 
down  any  tree  growing  on  the  land  of  another,  or  destroy  or 
injure  any  such  tree,  or.  any  building,  fence,  or  other  improvement, 
or  the  soil  or  growing  crop  on  the  land  of  another,  —  or  shall 
knowingly  and  wilfully,  without  lawful  authority,  but  not  felo- 
niously, take  and  carry  away,  or  destroy  or  injure,  any  tree  already 
cut,  or  any  other  timber  or  property,  real  or  personal,  belonging 
to  another,"  Ac, —  shall  be  indictable.  And  the  court  held,  that 
the  words  u  other  timber  or  property  "  are  not  limited  in  construc- 
tion to  property  of  the  kind  before  mentioned ; 10  but  they  cover 
domestic  animals,  like  hogs.11    Under  the  statute  of  Maine,  it  is 

likewise,  in  this  State/'  been  held  to  be  3  Mass.  254 ;  Beg.  v.  Spencer,  Dears.  &  B. 

indictable.     See  also  The  State  v.  Lan-  181,  7  Cox  C.  C.  189. 

dreth,  2  Car.  Law  Bepos.  446.  *  Bex  v.  Mackerel,  4  Car.  &  P.  448; 

1  Commonwealth  v.  Leach,  1  Mass.  59.  Bex  v.  Fidler,  4  Car.  &  F.  449 ;  Bex  v. 

*  The  State  v.  Simpson,  2  Hawks.  460.  West,  2  Deac.  Crim.  Law,  1687 ;  Bex  v. 
8  2  East  P.  C.  1074;  Keg.  v.  Tivey,  1  Car.  Chubb,  2  Deac.  Crim.  Law,  1687;  Bex  v. 

&  K.  704,  1  Den.  C.  C.  63  ;  Bex  v.  Austen,  Barlett,  2  Deac.  Crim.  Law,  1687  ;  Bex  v. 

Bass.  &  By.  490;  The  State  v.  Abbott,  Hutchins,  2  Deac.  Crim.  Law,  1686. 

20  Vt.  537  ;  Bex  v.  Haywood,  2  East  P.  C.  7  Bead  v.  The  State,  1  Smith,  Ind.  369. 

1076,  Buss.  &  By.  16;  Bex  v.  Chappie,  8  The  State  v.  Town  Council,  1  Bice, 

Buss.  &  By.  77.     See  Frierson  v.  Hewitt,  158;  Beg.  v.  Whiteman,  Dears.  353,  23 

2  Hill,  S.  C.  499,    In  Missouri  it  has  been  Law  J.  y.  8.  M.  C.  120,  18  Jur.  434,  25 

held,  that  a  buffalo,  though  domesticated,  Eng.  L.  &  Eq.  590. 

does  not  come  within  the  word  "  cattle."  9  Hall  v.  Cranford,  5  Jones  N.  C.  8. 

The  State  v.  Crenshaw,  22  Misso.  457.  And  see  Averitt  v.  Morrell,  4  Jones,  322. 

*  Taylor  r.  The  State,  6  Humph.  285.  10  Vol.  I.  §  275. 

6  Vol.  I.  $  247 ;  Bex  v.  Salmon,  Buss.  &      "  Commonwealth  v.  Percavil,  4  Leigh, 
By.  26 ;     Commonwealth    v.  Erskine,  8    686. 
Grat.  624;  Commonwealth  v.  Macomber, 
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held  to  be  unimportant,  whether  the  property  came  by  right  or  by 
wrong  to  the  hand  of  the  person  injured.1 

§  960.  A  statute  in  North  Carolina-made  it  punishable  "  if  any 
person  shall  unlawfully,  and  on  purpose,  kill,  maim,  or  injure  any 
live  stock  running  at  large  in  the  range  or  in  the  field  or  pastures 
of  the  owner ; "  and  it  was  held  not^to  be  within  the  statute  for  a 
man  to  injure  stock  found  in  his  own  field,  which  was  enclosed 
and  under  cultivation.3  On  the  other  hand,  the  words  of  the 
Illinois  statute  being,  "  shall  unlawfully,  wantonly,  wilfully,  or 
maliciously  kill,  wound,  disfigure,  or  destroy  any  horse,  mare,"  Ac. ; 
the  court  held,  that  the  owner  of  land  has  no  right  to  kill  or  injure 
cattle  trespassing  upon  it,  and  if  he  does  so,  he  is  liable  under  the 
statute  to  indictment  for  malicious  mischief.8 

§  961  [884].  Injuries  to  persons.  There  are  various  statutes 
affording  protection  to  the  person  of  individuals.  Perhaps  they 
are  not  properly  to  be  considered  under  our  present  title ;  yet  a 
mention  of  them  will  not  be  amiss.  The  most  important  of  these 
statutes  are  against  malicious  shooting,4  and  malicious  stabbing,6 
cutting,6  and  wounding.7  And  there  are  enactments  against 
injuries  to  slaves,  intended  to  protect  this  class  of  property.8  The 
reader  will  find  some  points  of  interest  in  the  cases  cited.9     • 

II.   The  Act  of  Mischief. 

§  962  [885].  We  have  no  minute  directions  concerning  the 
act  necessary  to  constitute  malicious  mischief.  It  must  be  some 
damage  to  the  property,  of  a  nature  serious,  and  worthy  of  the 
law's  notice.  Mr.  East  says :  An  indictment  at  the  common  law 
which  charged,  that  the  prisoner,  "  on  the  23d  of  May,  &c,  with 
force  and  arms,  at,  Ac.,  one  black  gelding  of  the  value  of  30/.,  of 
the  goods  and  chattels  of  William  Collyer,  then  and  there  being, 
then  and  there  unlawfully  did  maim,  to  the  great  damage  of 

1  The   State  v.  Pike,  83  Maine,  361.    C.   C.  20;    Trimble   v.  Commonwealth, 
And  see  The  State  v.  Davis,  2  Ire.  153.         2  Va.  Cos.  143. 

2  The  State  v.  Waters,  6  Jones,  N.  C.        6  Vol.  I.  4  330. 

276.  '  Vol.  L  4  830 ;  Rex  v.  Fraser,  1  Moody, 

8  Snap  v.  People,  19  111.  80.  419 ;  Rex  v.  Hunt,  1  Moody,  93. 

*  Vol.  M  386 ;  1  East  P.  C.  412 ;  Reg.  '  7  Vol.  I.  f  329  ;  Reg.  v.  Walker,  Dean. 

v.  Lewis,   9  Car.  &  P.  523 ;  Reg.   v.  St.  358,  25  Eng.  L.  &  Eq.  589. 

George,  9  Car.  &  P.  483 ;  Henry  v.  The  *  The  State  v.  Coleman,  5  Port  32 ; 

State,   18  Ohio,  32;    Rex  r.  Reynolds,  The  State  v.  Nicholas,  2  Strob.  278 ;    The 

Rubs.  &  Ry.  465 ;  Rex  v.  Voke,  Knss.  &  State  v.  Peters,  28  Misso.  241. 

Ry.  531  ;  Reg.  v.  Murphy,  1  Crawf.  &  Dix  9  See  also  post,  $  972. 
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Collyer,  and  against  the  peace,"  <&c,  was  held  by  the  judges  to  be 
insufficient ;  "  for,  if  the  case  were  not  within  the  black  act,  the 
fact  in  itself  was  only  a  trespass :  for  the  words  vi  et  armis  did 
not  imply  force  sufficient  to  support  an  indictment." 1  In  a  late 
New  Jersey  case,  the  court,  after  a  very  careful  examination  of 
the  authorities,  which  it  considered  not  to  be  uniform,  held,  that 
malicious  mischief  in  wounding  an  animal  without  killing.it,  is 
not  an  indictable  offence  either  by  the  New  Jersey  statute,  or  at 
the  common  law.2  A  wife  cannot  commit  this  offence  on  her 
husband's  property.8 

§  963  [836] .  Under  statutes.  There  are  some  points  concern- 
ing the  act  necessary  under  statutes  ;  but  little  need  is  there  to 
mention  them,  only  to  refer  to  the  decisions.  In  England,  we 
have  the  act  of  demolishing  or  beginning  to  demolish  a  house,4 
setting  fire  to  various  property,5  damaging  it,6  wounding,7  and  the 
like.  In  this  country  it  has  been  held,  that  to  cut  the  hair  from 
the  tail  of  a  horse,  or  to  cut  off  his  mane,  is  to  "  disfigure  "  the 
horse.8  A  statute  to  protect  the  owners  of  cattle,  in  respect  of 
the  marks  put  upon  them,  is  violated  in  the  "altering"  of  a 
brand,  where  a  new  brand  is  impressed  upon  a  cow  already 
branded.9  In  South  Carolina  a  statute  against  "  knowingly  and 
wilfully  packing  or  putting  into  any  bag,  bale,  or  bales  of  cotton, 
any  stone,  wood,  trash-cotton,  cotton  seed,  or  any  matter  or  thing 
whatsoever,  or  causing  the  same  to  be  done,  to  the  purpose  or 
intent  of  cheating  or  defrauding  any  person  or  persons  whomso- 
ever," embraces  the  putting  in  of  an  undue  quantity  of  water.10 

III.  The  Intent. 

§  964  [837].  The  meaning  of  the  word  "malice"  was  stated 
in  the  previous  volume.11  Now,  the  mind,  in  a  case  of  malicious 
mischief,  must  act  from  malice ; 12  and,  according  to  the  general 
doctrine,  the  malice  must  be  against  the  owner  of  the  property, 

*  Ranger's  case,  2  East  P.  C.  1074.  7    Vol.  I.  *  247,  329 ;  Lemon  v.  The 
2  The  State  v.  Beekman,  3  Dutcher,  124.    State,  19  Ark.  171. 

8  Anonymous,  6  Mod.  88.  8  Boyd  v.  The  State,  2  Humph.  89. 

*  Vol.  1. 1  245,  425;  Reg.  v.  Howell,  9  •  Linney  v.  The  State,  6  Texas,  1.    See 
Car.  &  P.  437  ;  Reg.  v.  Harris,  Car.  &  M.  The  State  v.  Matthews,  20  Misso.   55 ; 
661 ;  Rex  v.  Batt,  6  Car.  &  P.  329 ;  Rex  v.  The  State  v.  Nichols,  12  Rich.  672. 
Thomas,  4  Car.  &  P.  237  ;  Rex  v.  Price,  10  The  State  v.  Holman,  3  McCord,  306. 

5  Car.  &  P.  510;  Reg.  v.  Adams,  Car.  &       "  Vol.  I.  *  420,  422. 

M.  299  ;  Reg.  v.  Simpson,  Car.  &  M.  669.  u  1  East  P.  C.  412  ;  The  State  v.  Coun- 

6  Vol.  I.  4  326 ;  Rex  v.  Salmon,  Ross,  cil,  1  Tenn.  305 ;  Commonwealth  v.  Wal- 

6  Ry.  26.  den,  3  Cush.  558 ;  The  State  v.  Doig, 

*  Vol.  I.  S  328,  note.  2  Rich.  179. 
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and  not  against  another,  or  the  property  itself;  it  not  being,  for 
instance,  sufficient  where  a  man  kills  an  animal  out  of  an  ill 
mind  toward  it.1  In  a  North  Carolina  case,  for  stabbing  a  mare 
belonging  to  another,  the  jury  found  specially,  that  the  "  defend- 
ant took  the  mare  from  his  corn-field,  where  she  ^s  damaging 
his  growing  corn,  to  a  secret  part  of  the  county,  where  he  in- 
flicted the  wound,  with  a  view  to  prevent  a  repetition  of  the 
injury."  And  the  court  held,  that  this  finding  would  not  sustain 
a  conviction.  Said  the  judge :  "  We  do  not  think  the  facts  found 
in  this  case  bring  the  offence  within  the  common-law  notion  of 
malicious  mischief.  That  seems  to  be  confined  to  those  cases 
where  the  act  is  done  in  a  spirit  of  wanton  malignity,  without 
provocation  or  excuse,  and  under  circumstances  which  bespeak  a 
mind  prompt  and  disposed  to  the  commission  of  mischief.  It  is 
essential,  says  Blackstone,  to  the  commission  of  this  offence,  that 
it  must  be  done  out  of  a  spirit  of  wanton  cruelty,  or  black  and 
diabolical  revenge."2  There  may  be  doubt,  whether  all  other 
tribunals  would  take  exactly  the  same  view  of  a  like  case.8  In 
England,  under  the  present  statutes  of  7  &  8  Geo.  4,  c.  30,  §  16, 
and  Stat.  7  Will.  4,  A  1  Vict.  c.  9,  §  2,  the  former  of  which 
statutes  provides,  "  that,  if  any  person  shall  unlawfully  and  mali- 
ciously kill,  maim,  or  wound  any  cattle,  every  such  offender  shall 
be  guilty  of  felony,"  and  the  latter  of  which  changes  the  punish- 
ment, there  is  held  to  be  no  necessity  of  malice  shown  against  the 
owner  of  the  cattle.  But  this  alteration  of  the  rule  is  because 
§  25  of  Stat.  7  &  8  Geo.  4,  c.  30,  enacts  "  that  every  punishment 
and  forfeiture  by  this  act  imposed  on  any  person  maliciously  com- 
mitting any  offence  ....  shall  equally  apply  and  be  enforced, 
whether  the  offence  shall  be  committed  from  malice  conceived 
against  the  owner  of  the  property  in  respect  of  which  it  shall  be 
committed,  or  otherwise."*    Plainly,  if  the  act  is  done  under  a 

1  Vol.  I.  §  1026;  2  East  P.  C.  1072;  a  The  Stat©  ».  Landreth,  2  Car.  Law 
Rex  v.  Austen,  Russ.  &  Rv.  490 ;  The  Repos.  446,  opinion  by  Taylor,  C.  J. 
State  u.  Robinson,  8  Dev.&  fiat.  130;  The  "There  is,  however,  a  series  of  cases 
State  v.  Pierce,  7  Ala.  728;  The  State  v.  stated  2  East  P.  C.  1072  et  seq.t  which 
Jackson,  12  Ire.  329;  Rex  v.  Pearce,  1  appear  to  go  folly  as  far  as  this  North  Gar- 
Leach,  4th  ed.  527,  2  East  P.  C.  1072 ;  olina  decision. 

Rex  v.  Kean,  2  East  P.  C.  1073,  1  Leach,  4  Reg.  v.  Tivey,  1   Car.  &  K.  704,  I 

4th  ed.  527,  note;  Rex  v.   Shepherd,   1  Don.  C.  C.  63;. 2  Russ.  Crimes,  Grea.  Ed. 

Leach,  4th  ed.  539,  2  East  P.  C.  1073 ;  544 ;  1  Gab.  Crim.  Law,  685.    See  also 

The  State  r.  Wilcox,  3  Yerg.  278  ;  United  Rex  v.  Salmon,  Russ.  &  Ry.  26 ;  Rex  t>. 

States  v.  Gideon,   1   Min.  292.    Contra,  Hunt,  1   Moody,  93;  Commonwealth  v. 

in  Georgia,  where  it  is  deemed  sufficient  Walden,  3  Cush.  558. 
that  the  act  be  wantonly  and  recklessly 
done.    Mosely  v.  The  State,  28  Ga.  190. 
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claim  of  right,  the  offence  is  not  perpetrated  j1  the  same  principle 
applying  here  as  in  larceny.3 


IV.  English  Statutes  as  in  Force  with  us. 

§  965  [838].  There  are  on  this  subject  of  malicious  mischief 
many  English  statutes,  some  of  which  are  of  an  early  date ;  but 
no  one  of  them  can,  on  very  clear  principles,  confidently  be  said 
to  be  common  law  in  this  country.8  In  a  South  Carolina  case  the 
court  observed  :•"  We  have  of  force  the  statute  87  Hen.  8,  c.  6, 
against  burning  of  frames,  and  the  statute  22  &  23  Gar.  2,  c.  7, 
against  the  burning  of  any  stack,  house,  building,  or  kiln,  mali- 
ciously in  the  night-time ;  but  not  Stat  9  Geo.  1,  c.  22,  commonly 
called  the  black  act."4  This  result,  however,  comes  from  express 
legislation.  The  black  act  of  9  Geo.  I.  has  been  held  not  to  be 
common  law  in  Georgia.6 

V.   Concluding  Points. 

§  966  [889].  This  offence,  at  the  common  law,  is  misdemeanor, 
not  felony.6  In  the  United  States,  under  statutes,  it  is  sometimes 
felony,  sometimes  misdemeanor,7  —  a  point  on  which  the  practi- 
tioner is  referred  to  the  local  law,  as  found  in  the  statutes  of  his 
own  State. 

1  2  Ross.  Crimes,  Grea.  Ed.  545  ;  Go-  'Ante,  f  956 ;  Black  v.  The  State,  2  Md. 

forth  v.  The  State,  8  Humph.  37.  376. 

8  Ante,  {  873.  7  Black  v.  The  State,  2  Md.  376 ;  Com- 

8  Mr.  East  has  made  a  fall  collection  of  monwealth  ».  Macomber,  3  Mass.   254 ; 

them,  as  see  2  East  P.  C.  1036  et  seq.  Britton  v.  Commonwealth,  1  Cash.  302 ; 

*  The  State  v.  Sutcliffe,  4  Strob.  372,  Trimble  v.   Commonwealth,  2  Va.  Cas. 

397  ;  The  State  v.  DeBruhl,  10  Rich.  23.  143. 

6  The  State   v.   Campbell,  T.  U.    P. 
Chad.  166. 


MALICIOUS  WOUNDING.    See  Vol.  I.  4  329 ;  ante,  *  961 ;  post,  tit.  Mayhem. 
MALPRACTICE.    See  Vol.  I.  i  995 ;  and  this  Vol.  tit.  Contempt  ;  Homicide. 
MANSLAUGHTER.    See  tit.  Homicidk. 
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CHAPTER    XLIII. 


MARRIAGE  LAWS.1 

§  967  [840] .  There  are  statutes  in  the  several  States  intended 
to  protect  the  institution  of  marriage,  by  inflicting  penalties  on  the 
parties,  and  on  magistrates,  who  violate  their  prohibitions.  But 
these  enactments  are  so  diverse,  and,  at  the  same  time,  are  so  far 
considered  in  the  treatise  on  Marriage  and  Divorce  written  by  the 
author  of  this  work,  that  a  particular  consideration  of  them,  be- 
yond what  was  incidentally  given  in  the  previous  volume,  and  in 
the  other  work,2  seems  not  important. 

§  968  [841].  A  few  points  will  be  seen  in  the  cases  cited  to 
this  section.8  And  the  reader  is  requested  to  consult  the  first 
volume.4 

1  For  matter  relating  to  this  title,  see        *  The  State  v.  Bray,  13  Ire.  2S9 ;  The 

Vol.  I.  i  252,   282,  466,  953,  994.    See  State  v.  Loftin,  2  Dev.  &  Bat.  31 ;  The 

this   volume,    tit.    Abduction  ;    Adultery  State  v.  Mc  Whinney,  5  Blackf.  364 ;  Smyth 

and  the  like ;  Conspiracy,  at  $  226  ;  Polvg-  v.  The  State,  8  Eng.  696  ;  Bailey  v.  The 

amy;  Seduction.     For  a  full  discussion  State,   34   Maine,  77;    Reg.    v.    James, 

of  the  question  of  marriage,  see  1  Bishop  Temp.  &  M.  300,  14  Jur.  940,  19  Law  J. 

Mar.  &  Div.  {  105-549;  for  a  chapter  on  n.  a.  M.  C.  179,  1  Eng.  L.  &  Eq.  552, 

the  "  Wrongful  Solemnization  of  Marriage,"  2  Den.  C.  C.  1 ;  Wyckoff  v.  Boggs,  2  Hata. 

considered  in  respect  of  the  criminal  law,  13&. 
see  ib.  $  341  et  seq.  *  See  the  sections  referred  to  in.  the  first 

*  1  Bishop  Mar.  &  Div.  $  341  et  seq.  note  above. 
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CHAPTER    XLIV. 


MAYHEM  AND  STATUTORY  MAIMS.1 

§  969  [842].  The  common-law  offence  of  mayhem  is  defined, 
in  the  language  of  Hawkins,  to  be  "  a  hurt  of  any  part  of  a  man's 

body  whereby  he  is  rendered  less  able,  in  fighting,  either  to  defend 
himself  or  to  annoy  his  adversary." 2    Says  Mr.  East :  "  If  the 

1  For  matter  relating  to  this  title  see  time  of  warre,  or  by  his  labor  in  the  time 

Vol.  I.  i  329,  331,  566,  567,  715,  784,  957.  of  Deace ;  and  also  dWnisheth  the  strength 

See  this  volume,  tit  Assault ;  Battery ;  of  his  bodie,  and  weaken  him  thereby  to 

Homicide.  get  his  owne  living,  and  by  that  meanes  the 

9  1.  1  Hawk.  P.  C.  Curw.Ed.  p.  107,  S  1*  commonweale  is  m  a  sort  deprived  of  the 
And  see  Vol.  I.  4  331 ,  567 ;  1  East  P.  C.  use  of  one  of  her  members.'  Wounds 
393 ;  Reg.  v.  Hagan/8  Car.  &  P.  167,  171.  which  merely  disfigured  the  person  without 
The  New  York  commissioners  propose  the  impairing  the  general  strength  or  the 
following  definition :  "  Every  person  who,  powers  of  some  particular  member  seem 
with  premeditated  design  to  injure  another,  to  have  been  excluded  by  jail  the  common- 
inflicts  upon  his  person  any  injury  which  law  definitions  of  mayhem ;  though  made 
disfigures  his  personal  appearance,  or  dis-  the  subject  of  several  stringent  enact- 
ables  any  member  or  organ  of  his  body,  or  meets. "  Draft  of  a  Penal  Code,  p.  89,  90. 
seriously  diminishes  his  physical  vigor,  is  2.  I  cannot  forbear  citing  a  little  further 
guilty  of  maiming."  And  they  add :  "  Defi-  from  Pulton,  at  the  place  above  referred  to 
nitions  of  mayhem  found  in  several  of  the  by  the  New  York  commissioners :  "  This 
more  familiar  English  authorities  confine  maiheming  is  a  dismembring  of  a  man,  or 
the  offence  to  such  wounds  as  impair  the  taking  away  some  member,  or  part  of  his 
powers  of  attack  or  defence ;  the  gravamen  bodie,  or  the  use  thereof:  as  when  a  wound, 
of  the  offence  being  deemed  to  consist  in  blow,  or  hurt  is  given,  or  done  by  one  per- 
the  disability  for  self-protection  which  it  son  or  more  to  another  person,  whereby  he 
creates.  Consult  4  Bl.  Com.  205,  150;  is  the  lesse  able  to  defend  himselfe  in  the 
1  Inst.  4  502.  [I  apprehend,  that,  accord-  time  of  warre,  or  to  get  his  living  in  time 
ing  to  the  authorities  here  referred  to,  and  to  of  peace ;  and,  therefore,  if  a  man  do  put 
the  teachings  of  the  books  generally,  the  out  the  eye,  or  cut  off  the  hand,  or  foot,  or 
gravamen  of  a  mayhem,  at  the  common  any  joynt  of  the  hand  or  foot  of  another, 
law,  was  not  so  much  that  the  person  maimed  it  is  a  maihem,  though  it  be  done  by 
was  unable  to  protect  himself,  viewed  chaunce-meddly.  (But  if  one  man  of 
simply  in  respect  of  self-preservation,  as  that  malice  pretended  [prepensed  ?]  do  cut  out 
he  was  unable  to  fight  in  defence  of  the  the  tongue,  or  put  out  the  eyes  of  any  of 
king  and  country,  and,  as  a  soldier,  protect  the  king's  subjects,  it  is  felony).  And  if 
himself  on  the  field  of  battle.  And  see  one  man  doe  crush  the  mouth  or  head  of 
Vol.  I.  {  331,567,957.]  Earlier  authorities,  another,  or  breake  out  his  foreteeth,  it  is 
however,  are  to  be  found,  giving  the  word  maihem,  for  with  them  he  may  defend  him- 
a  more  extended  signification.  Thus,  Pul-  selfe  in  battaile ;  but  to  breake  his  hinder 
ton  (De  Pace  Regis,  1609,  fol.  15  $  58  and  teeth,  or  to  cut  off  his  nose,  or  ears,  where- 
59)  says :  '  Maiheming  is  when  one  mem-  by  he  looseth  his  hearing,  is  no  maihem, 
ber  or  the  commonweale  shall  take  from  but  a  deformitie,  or  blemish  of  his  bodie, 
another  member  of  the  same  a  natural  and  no  weakening  of  his  strength.  It  is  a 
member  of  his  bodie,  or  the  use  and  benefit  maihem  to  pull  any  bone  out  of  a  man's 
thereof,  and  thereby  disable  him  to  serve  hand,  or  to  cut  off  any  finger  of  a  man's 
the  commonweale  by  his  weapons  in  the  hand,  or  to  breake  any  or  them,  so  that 
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injury  be  such  as  disfigures  him  only,  without  diminishing  his 
corporal  abilities,  it  does  not  fall  within  the  crime  of  mayhem. 
Upon  this  distinction,  the  cutting  off,  disabling,  or  weakening  a 
man's  hand  or  finger,  or  striking  out  an  eye l  or  foretooth,  or  cas- 
trating him,  or,  as  Lord  Coke  adds,  breaking  his  skull,  are  said  to 
be  maims ;  but  the  cutting  off  his  ear  or  nose  are  not  such  at 
common  law.,,a 

§  970  [843] .  There  are  on  this  subject  some  old  English  stat- 
utes, a  part  of  which  might  seem,  on  principle,  to  belong  to  our 
common  law,  as  having  been  applicable  to  our  circumstances  and 

they  become  shrunke  up,  or  dried  tip,  or  was  a  misdemeanor,  and  it  was  punished 

dead,  or  crooked.     Gelding  of  a  man  i§  purely  as  a  criminal  matter,  the  question 

also  a  maihem ;  though  it  oe  in  a  secret  was  of  but  Little  consequence  whether  it  was 

place,  yet  it  maketh  him  more  feeble,  and  regarded  technically  as  a  mayhem,  under 

unable  to  defend  himselfe  in  battaile,  or  to  this  particular  name,  or  as  an  aggravated 

worke  for  bis  living.    If  by  any  wound  battery,  which  was  also  a  misdemeanor, 

received  the  sinewes  or  vaines  of  a  man  be  Therefore  the  line  separating  the  lesser 

shrunke  up,  it  is  a  maihem.   To  cut  off  the  mayhems  from  batteries,  as  the  law  has 

cheeke  or  jawbone  of  any  person,  or  so  to  come  to  us,  is,  most  naturally,  not  very 

crush  or  breake  any  of  them  that  the  same  distinct. 

person  is  the  lesse  able  to  take  his  meat  or  4.  But  there  is  another  distinction, 
drinke,  is  a  maihem.  If  one  person  or  namely,  between  the  civil  offence  of  may- 
more  doe  take  another  person  by  force,  hem,  viewed  simply  as  a  tort  against  the 
and  put  him  in  the  stockes,  or  otherwise  individual,  and  for  which  damages  in 
bind  him  fast,  and  after  pour  so  much  money  might  be  demanded,  and  the  indict- 
skalding  bote  oyle  and  vinegar,  or  bote  able  crime.  Now,  if  the  reader  will  read 
melted  lead,  or  other  skalding  liquor,  upon  on,  in  Pulton,  beyond  the  place  whence  the 
any  part  of  his  bodie,  and  so  continue  it  above  passages  are  extracted,  he  will  see, 
untill  it  doth  wast  and  consume  the  flesh  of  that  the  mayhem  of  which  this  author  is 
the  same  part,  and  drie  up  and  mortifle  the  particularly  treating  is  such  as  was  pun- 
yaynes  and  sinews  of  the  same  put,  it  is  a  ishable  by  the  old  and  now  obsolete  remedy 
maihem.  If  A  doe  strike  at  B,  and  the  of  appeal  of  mayhem ;  and,  says  Jacob, 
weapon  wherewith  he  striketh,  breaking,  or  Law  Diet,  tit  Appeal,  "  Appeal  of  may- 
falling  out  of  his  hand  by  the  force  of  the  hem  is  the  accusing  one  that  hath  maimed 
blow,  doth  put  out  the  eyes  of  D,  this  another ;  but,  this  being  generally  no  fel- 
shall  be  adjudged  a  maihem,  for  that  A  ony,  it  is  in  a  manner  but  an  action  of 
hath  an  intention  at  the  first  to  doe  some  trespass ;  and  nothing  is  recovered  by  it 
hurt  in  striking  at  B.  The  greatnesse  or  but  damages."  Pulton,  however,  fol.  16, 
smalnesse  of  the  wound  in  some  of  the  after  saying,  that  "an  appeale  of  maihem  is 
cases  aforesaid  doth  make  the  difference,  in  effect  but  an  action  of  trespass,  wherein 
whether  it  be  a  maihem  or  not."  the  plaintiff©  shall  recover  damages,  ac- 
3.  The  reader  perceives,  that  this  old  cording  to  the  qualitie  and  quantitie  of  the 
author  singles  out  one  instance  of  may-  offence,"  adds,  "and  the  defendant  shall 
hem,  and  calls  it  felony,  without  giving  a  be  imprisoned."  But  as  showing  that  the 
special  designation  to  the  other  instances,  appeal  is  pretty  purely  a  civil  action,  he 
And  we  shall  see,  in  the  text,  before  we  mentions,  fol.  17,  that  a  plea  of  release  of 
close  this  chapter,  that  there  is  some  con-  all  demands,  by  the  plaintiff,  will  avail  the 
fusion  in  the  books,  as  to  whether,  at  the  defendant  in  bar. 

common  law,  mayhem  is  to  be  deemed  a  5.  The  consideration,  therefore,  that  Pul- 

felony  or  a  misdemeanor.      Now,  if  we  ton  is  speaking  of  the  semi-civil  wrong,  not 

were  to  trace  the  matter  fully  through  all  of  the  purely  criminal  offence,  reconciles  the 

the  old  books  and  records,  we  should  prob-  apparent  discrepancy,  pointed  out  by  the 

ably  find,  that,  according  to  the  ancient  New  York  commissioners,  between  his  defi- 

common  law,  some  maims  were  deemed  to  nition  of  mayhem,  and  the  definitions  of 

be  felonies  ;  others,  misdemeanors ;  while  the  more  modern  and  standard  writers  ou 

to  others    there  was    assigned    a   special  the  criminal  law. 

place    between  felony  and  misdemeanor.  l  Chick  v.  The  State,  7  Humph.  161. 

But  however  this  may  be,  when  the  maim  *  1  East  P.  C.  893. 

[520] 


1 


CHAP.  XLIV.]  MAYHEM  AND  STATUTORY  MAIMS.  §  971 

condition  at  the  time  this  country  was  settled.  Yet  they  are  not 
deemed  either  by  Kilty1  or  the  Pennsylvania  judges8  to  have  been 
received  by  us.  These  statutes  are  stated  by  Mr.  East  as  follows ; 
"  By  Stat.  5  Hen.  4,  c.  5,  to  remedy  a  mischief  which  then  pre- 
vailed of  beating,  wounding,  imprisoning,  or  maiming  persons, 
and  after  purposely '  cutting  their  tongues  or  putting  out  their 
eyes '  to  prevent  them  from  giving  evidence  against  the  perpetra- 
tors, it  is  enacted,  that '  in  such  case  the  offenders  that  so  cut 
tongues  or  put  out  the  eyes  of  any,  and  that  duly  proved  and 
found  that  such  deed  was  done  of  malice  prepensed,  shall  incur 
the  pain  of  felony.'  That  is,  as  Lord  Coke  explains  it,  if  the  act 
be  done  voluntarily  and  of  set  purpose,  however  sudden  the  occa- 
sion.8—  By  Stat.  87  Hen.  8,  c.  6,  if  any  person  i  maliciously, 
willingly,  or  unlawfully  cut  or  cause  to  be  cut  off  the  ear  or  ears 
of  any  subject,  otherwise  than  by  authority  of  law,  chance-medley, 
sudden  affray,  or  adventure,  he  shall  not  only  forfeit  treble  dam- 
ages to  the  party  grieved,  to  be  recovered  by  action  of  trespass, 
but  shall  forfeit  10/.  to  the  king  for  every  such  offence  in  the  name 
of  a  fine.'"4  We  may  observe,  that  statutory  provisions,  like  this 
latter  one,  imposing  a  mere  forfeiture  to  the  party  and  to  the 
king,  have  not  commonly  been  understood  to  be  in  force  in  this 
country.6 

§  971  [844].  The  remaining  statute,  mentioned  by  Mr.  East, 
bears  date  after  the  first  colonial  settlements  here,  but  suffi- 
ciently early  to  meet  the  requirements  of  the  rule  in  some  of  the 
colonies.  It  is  Stat  22  &  23  Car.  2,  c.  1  (a.  d.  1670),  "  commonly 
called  the  Coventry  act,  from  the  circumstance  of  its  having  passed 
on  occasion  of  an  assault  made  on  Sir  John  Coventry  in  the 
street,  and  slitting  his  nose,  by  persons  who  lay  in  wait  for  him 
for  that  purpose,  in  revenge,  as  was  supposed,  for  some  obnoxious 
words  uttered  by  him  in  parliament.  It  enacts, '  that,  if  any  per- 
son or  persons  shall,  on  purpose  and  of  malice  aforethought,  by 
laying  in  wait,  unlawfully  cut  out  or  disable  the  tongue,  put  out 
an  eye,  slit  the  nose,  cut  off  a  nose  or  lip,  or  cut  off  or  disable  any 
limb  or  member  of  any  subject ;  with  intention,  in  so  doing,  to 
maim  or  disfigure  him  in  any  the  manners  before  mentioned ;  that 

1  Kilty  Report  of  Statutes,  53,  77,  95.  *  See  also,  on  the  question  of  these  stat- 

3  Report  of  Judges,  3  Binn.  595  et  seq.  utes  being  in  force  in  this  country,  ante, 

*  See  post,  {  973.  i  965. 

*  1  East  P.  C.  393, 394. 
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then  the  person  or  persons  so  offending,  their  counsellors,  aiders, 
and  abettors,  knowing  of  and  privy  to  the  offence  as  aforesaid, 
shall  be  declared  to  be  felons,  and  suffer  death  as  in  cases  of  felony 
without  benefit  of  clergy.'  But  not  to  work  corruption  of  blood, 
forfeiture  of  dower,  or  of  the  lands  or  goods  of  the  offender." l 
The  meaning  of  the  words  "  slit  the  nose,"  2  and  of  some  other 
words  mentioned  in  this  statute,  may  be  found  in  our  previous 
volume.  Mr.  East  also  gives  an  extended  exposition  of  it ;  but 
the  reader  need  not  be  here  burdened  further  with  the  matter.8 

§  972  [845].  American  legislation.  The  legislation  of  the 
United  States  seems  to  have  been  modelled  chiefly  on  the  English ; 
yet  the  statutes  of  the  States  differ  considerably  from  it  and  from 
one  another.  No  general  statement  of  them  will  repay  the  perusal. 
Some  mention  of  them  may  be  found  in  the  cases  cited  to  this  sec- 
tion.4 In  this  connection  also  may  be  noted  the  injuries  to  persons 
alluded  to  under  a  previous  title.6 

§  973  [846].  Further  points.  In  the  previous  volume  were 
considered,  the  meaning  of  the  word  maim  ; 6  the  effect  of  a  maim- 
ing of  one's  self;  or  of  another,  at  his  request;7  and  some  other 
points.  The  words  "  malice  aforethought,"  in  these  statutes,  do 
not  require  premeditation.8  To  constitute  a  biting  off  of  the  ear, 
the  whole  ear  need  not  be  taken  away  ;  if  enough  is  removed  to 
impair  the  personal  appearance,  and  render  the  individual  less 
comely,  no  more  is  required ;  but  there  must  be  as  much  as  this 
done.9 

§  974  [847].  Hawkins  says:  "It  is  to  be  observed,  that  all 
maim  is  felony.  It  is  said,  that  anciently  castration  was  punished 
with  death,  and  other  maims  with  the  loss  of  member  for  member. 
But  afterwards  no  maim  was  punished  in  any  case  with  the  loss  of 


1  1  East  P.  C.  394.  161 ;  Commonwealth  v.  Lester,  2  Va.  Cas. 

■  Vol.  I.  4  332.  198;  Moore  t>.  The  State,  4  Chand.  168; 

*:See  also  1  Hawk.  P.  C.  Carw.  Ed.  p.  United  States  v.  Scroggins,  Hemp.  478. 

108,  109.  *  Ante,  $  961. 

*  The  State  v.  Abram,  10  Ala.  928 ;  The  •  Vol.  I.  *  329, 331.  And  see  The  State 

State  v.  Simmons,  3  Ala.  497 ;   The  State  v.  Briley,  8  Port.  472. 

v.  Briley,  8  Port.  472 ;  The  State  t;.  Ab-  »  Vol.  I.  *  568,  957. 

sence,  4  Port.  397  ;  Eskridge  v.  The  State,  8  Ante,  f  970 ;  The  State  v.  Girkin,  1 

25  Ala.  30 ;  The  State  v.  Coleman,  5  Port.  Ire.  121  ;  The  State  d.  Crawford,  2  Dev. 

82 ;  Adams  v.  Barrett,  5  Ga.  404 ;  Com-  425 ;  The  State  v.  Simmons,  3  Ala.  497. 

monwealth  v.  Newell,  7  Mass.  245  ;  The  As  to  "  wilfully,"  see  The  State  p.  Abram, 

State  v.  Girkin,  1  Ire.  121 ;   The  State  v.  10  Ala.  928. 

Crawford,  2  Dev.  425 ;  The  State  v.  Mairs,  9  The  State  v.  Girkin  and  The  State  v. 

Coxe,  453;   Scott  v.  Commonwealth,  6  Crawford,  supra;    The  State  v.  Abram, 

S.  &  R.  224 ;  Chick  v.  The  State,  7  Humph.  10  Ala.  928 
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life  or  member,  but  only  with  fine  and  imprisonment." 1  And  Mr. 
East  observes :  "  All  maims  are  said  to  be  felony ;  because  anciently 
the  offender  had  judgment  of  the  loss  of  the  same  member,  <fcc, 
which  he  had  occasioned  to  the  sufferer ;  but  now  the  only  judg- 
ment which  remains  at  common  law  is  of  fine  and  imprisonment ; 
from  whence  the  offence  seems  to  have  been  afterwards  considered 
more  in  the  nature  of  an  aggravated  trespass.  Lord  Coke  accord- 
ingly classes  it,  as  an  offence  '  under  all  felonies  deserving  death, 
and  above  all  other  inferior  offences.'  But  particular  statutes 
have  extended  both  the  crime  and  the  punishment."  2  In  this 
country,  the  common-law  offence  of  mayhem  is  not  generally  con- 
sidered to  be  a  felony,  unless  committed  by  castration,  and  then 
perhaps  it  is.8 

1  1  Hawk.  P.  C.  Curw.  Ed.  p.  107,  $  3.    Adams  v.  Barrett,  5  Oa.  404 ;  Common- 
And  see  Vol.  I.  .$  715.  wealth  v.  Lester,  2  Ya.  Cas.  198.   And  see 

2  1  East  P.  C.  393.  The  State  v.  Absence,  4  Port.  397.    Bat 
8  Commonwealth  v.  Newell,  7  Mass.  245 ;    see  The  State  v.  Thompson,  30  Misso.  470 


MEETING,   ILLEGAL.    See  tit.   Unlawful    Assembly;    also,    Disosdsxlt 

House,  Vol.  I.  $  1046  et  seq. 
MISCHIEF.    See  tit.  Malicious  Mischief. 
MURDER.    See  tit.  Homicide. 
NOXIOUS  TRADES.    See  Vol.  L  $  1073  et  seq. 
NUISANCE.    See  Vol.  L  *  1029  et  seq. 
OBSCENE  LIBEL.    See  ante,  4  927. 
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CHAPTER    XLV. 

OBSTRUCTING   JUSTICE   AND    GOVERNMENT,  i 

§  975  [857].  The  first  volume  contains  a  general  exposition  of 
the  principles  which  determine  the  indictability  of  acts.  In  the 
course  of  that  exposition  we  had  occasion  to  examine  the  topic 
of  this  chapter  to  such  an  extent  as  to  leave  little  now  for  con- 
sideration.2 

§  976  [858].  A  statute  of  Alabama  provides,  that,  "  if  any 
person  shall  knowingly  resist  or  oppose  any  officer  of  this  State 
in  serving,  or  attempting  to  serve,  or  execute,  any  legal  writ  or 
process  whatsoever,"  he  shall  be  punished  in  a  way  pointed  out. 
And  the  court  has  held,  that,  to  bring  a  case  within  this  law, 
there  must  be  an  active  opposition ;  and  that  merely  taking  charge 
of  a  debtor's  property,  keeping  it  out  of  the  officer's  view,  and 
refusing,  when  called  on  by  the  officer,  to  produce  it,  is  not 
enough.8 

§  977  [859].  In  Vermont  a  statute  provides  a  punishment, 
44  if  any  person  or  persons  shall  impede  or  hinder  any  officer, 
judicial  or  executive,  civil  or  military,  under  the  authority  of  the 
State,  in  the  execution  of  his  office."  And  in  construing  this 
statute,  the  court  has  held,  that,  if  a  man  takes  from  a  justice  of 
the  peace  a  writ  which  he  refuses  to  give  back  to  him,  and  thereby 
stops  proceedings  in  the  case,  he  does  not  commit  the  statutory 
offence,  whatever  may  be  his  common-law  liability.4 

§  978.   What  a  man  may  do  in  defence  of  his  property  is  a 

matter  which  was  considered  under  the  title  Homicide.6    It  was 

.  held  in  New  Hampshire,  that  the  owner  of  personal  property  is 

not  justified  in  assaulting  and  obstructing  an  officer  who  comes  in 

good  faith  to  attach  it  on  a  process  against  a  third  person,  though 

1  For  matter  relating  to  this  title,  Bee  *  The  State  v.  Lovett,  3  Vt.  110.  See 
Vol.  I.  4  425,  426,  527,  628,  635,  636,  911,  farther,  pn  points  of  this  kind,  The  State 
912,  918,  919  ;  and  see  tit.  Prison  Breach,  v.  Hailey,  2  Strob.  73  ;  The  State  v.  Hen- 
Rescue,  and  Escape.  derson,  15  Misso.  486  ;  The  State  v.  Noyes, 

2  See  Vol.  I.  {  806  et  seq.  25  Vt.  415. 

8  Crumpton  v.  Newman,  12  Ala.  199.  6  Ante,  4  632  et  seq.,  641  et  seq. 
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the  assault  is  the  only  means  by  which  he  can  prevent  the  officer 
from  taking  the  property.  It  is,  therefore,  no  defence  to  an  in- 
dictment for  obstructing  an  officer  in  the  service  of  a  writ,  that 
the  property  he  was  attaching  thereon  did  not  belong  to  the  indi- 
vidual against  whom  the  process  was  issued,  but  to  the  defendant, 
who  made  no  further  resistance  than  was  necessary  to  prevent  it 
from  being  taken  into  the  officer's  custody.1 

§  979.  In  Georgia  it  was  held,  that  a  person  breaking  a  pound, 
and  liberating  a  cow  put  there  by  the  city  marshal  under  a  city 
ordinance,  does  not  incur  a  liability  under  an  ordinance  punish- 
ing such  as  oppose  the  marshal  in  the  execution  of  ordinances  of 
this  sort.  Said  McDonald,  J. :  "  The  act  had  been  completed  and 
the  ordinance  executed,  before  the  defendant  committed  the  act 
which  is  alleged  to  have  constituted  the  offence.  The  breach  of 
the  pound  was  no  opposition  or  interruption  of  the  officer  in  the 
execution  of  the  ordinance."  a 

1  The  State  v.  Richardson,  38  N.  H.  208.        *  Mayor  v.  Omburg,  22  Oa.  67,  69. 
But  see  Oliver  v.  The  State,  17  Ark.  508. 


OBSTRUCTING  RIVER8   AND   OTHER  WAYS.    See  tit.  Wat. 
OFFICIAL    MISCONDUCT.     See  tit.  Malfeasance   and   Non-feasance    in 

Office. 
OPEN   LEWDNESS.    See  ante,  §  26  et  seq. 
PEDDLING.    See  tit.  Hawkebs  and  Peddlebs. 
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CHAPTER     XLVI. 


PERJURY.  * 

Sect.  980.  Introduction. 

981-998.  The  Kind  of  Oath  and  the  Tribunal. 

994-1008.  The  Question  of  Materiality. 

1004,1006.  The  Testimony  as  being  False. 

1006-1008.  The  Intent. 

1009, 1010.  English  Statutes  as  Common  Law  here. 

1011-1018.  American  Statutes. 

1014-1O16.  Concluding  Points. 

§  980  [860].  Perjury  is  the  wilful  giving,  under  oath,  in  a 
judicial  proceeding  or  course  of  justice,  of  false  testimony  mate- 
rial to  the  issue  or  point  of  inquiry.3  The  offence  may  be  contem- 
plated after  the  following  order :  I.  The  Kind  of  Oath  and  the 
Tribunal  before  which  it  is  taken  ;  II.  The  Question  of  Materiality 
to  the  Issue  or  Point  of  Inquiry ;  UI.  The  Testimony  as  being 
False ;  IV.  The  Intent ;  Y.  English  Statutes  as  Common  Law 
here ;  YI.  American  Statutes ;  VII.  Concluding  Points. 


I.  The  Kind  of  Oath  and  the  Tribunal. 

§  981  [861].  There  are,  in  England  and  in  our  own  country, 
relating  to  the  matter  of  this  sub-title,  some  statutes  to  which  it 

1  For  matter  relating  to  this  title,  see  solutely  and  falsely  in  a  matter  material  to 
Vol.  I.  4  180,  896,  524,  665,  721,  722,  744,  the  issue  or  cause  in  question,  by  their  own 
745,  919,  1001, 1021.  act,  or  by  the  subornation  of  others.'1    8 

2  The  following  are  some  of  thedefini-  Inst.  164.  This  definition  is  followed  mo- 
tions of  perjury  :  stantially  by  Blackstone,  4  Bl.  Com.  187  ; 

Hawkins.    "Perjury,  by   the    common  and  by  Gabbett,  1  Gab.  Crim.  Law,  791. 

law,  seemeth  to  be  a  wilful  false  oath,  by  Russell — follows  Hawkins;  only,  by  a 

one  who,  being  lawfully  required  to  depose  msiprint,  probably,  he  has  the  words  "court 

the  truth  in  any  proceeding  in  a  course  of  of  justice     instead  of  "course  of  justice." 

justice,  swears  absolutely  in  a  matter  of  2  Russ.  Crimes,  Grea.  Ed.  596.    The  same 

some  consequence  to  the  point  in  question,  in  Bac.  Ab.  tit.  Perjury, 

whether  he  be  bettered  or  not."    1  Hawk.  Hume — writing  of  the  Scotch  law  — 

P.  C.  Curw.  Ed.  p.  429.  defines  perjury  to  be  the  "judicial  affinna- 

Lord  Coke.    "  rerjury  is  a  crime  com-  tion  of  falsehood  upon  oath/'    I  Hume 

mitted  when  a  lawful  oath  is  ministered  by  Crim.  Law,  2d  ed.  860.    See  also  1  Ali- 

any  that  hath  authority,  to  any  person,  in  son  Crim.  Law,  465. 
any  judicial  proceeding,  who  sweareth  ab- 
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will  not  be  necessary  here  to  refer ;  since  every  practitioner  will 
examine  for  himself  the  legislation  of  his  State  or  particular 
locality.  Yet  an  occasional  allusion  to  statutes  will  be  necessary 
in  connection  with  our  examination  of  common-law  doctrines. 
The  principle  chiefly  to  be  elucidated  under  this  sub-title  is,  that 
the  oath  must  be  one  required  in  some  judicial  proceeding  or 
course  of  justice,  and  must  be  taken  substantially  in  the  form 
directed  by  law,  before  an  officer  authorized  to  administer  it. 

§  982  [862].  As  to  the  form  of  the  oath,  where  it  is  prescribed 
by  statute,  the  statute  is  to  be  construed  in  some  sense  as  direc- 
tory only ; l  so  far,  at  least,  that  a  departure  from  the  words,  in 
matter  not  of  substance  but  of  form  merely,  does  not  exempt  the 
person  taking  it  from  the  pains  of  perjury.2  If,  "however,  the  sub- 
stance of  the  statute  is  not  followed,  no  perjury  can  be  assigned 
of  the  oath.8  This  doctrine  seems  to  be  just,  though  the  authori- 
ties which  support  it  are  not  very  numerous.  Lord  Coke  says : 
"  An  oath  is  an  affirmation  or  denial  by  any  Christian  of  anything 
lawful  and  honest,  before  one  or  more  that  have  authority  to  give 
the  same,  for  advancement  of  truth  and  right,  calling  Almighty 
God  to  witness  that  his  testimony  is  true.  And  it  is  twofold, 
either  assertorium  ut  de  prceterito,  sicut  testes,  8fc.^  seu  promisso- 
rium  de  futuro,  sicut  judices,  justiciarii,  officiarii9  SfC.  So  as  an 
oath  is  so  sacred,  and  so  deeply  concerneth  the  consciences  of 
Christian  men,  as  the  same  cannot  be  ministered  to  any  unless  the 
same  be  allowed  by  the  common  law,  or  by  some  act  of  parliament. 
Neither  can  tiny  oath,  allowed  by  the  common  law,  or  by  act 
of  parliament,  be  altered  but  by  act  of  parliament.  It  is  called 
a  corporal  oath,4  because  he  toucheth  with  his  hand  some  part  of 
the  holy  scripture."  6 

1  See  Vol.  I.  S  283.  taken  with  the  hand  uplifted  is  properly 

*  The  State  v.  Dayton,  3  Zab.  49  ;  Sharp  described  by  either  term  in  an  indictment 
v.  Wilhite,  2  Humph.  434.  And  see  The  for  perjury.  Jackson  v.  The  State,  1  Ind. 
State  v.  Shrove,  1  Southard,  297;  The  184,  Smith,  Ind.  124.  s.p.,  The  State  v. 
State  v.  Keene,  26  Maine,  33 ;  The  State  Norris,  9  N.  H.  96,  the  court  observing : 
v.  Whisenhurst,  2  Hawks,  458.  If  a  wit-  "  The  term  corporal  oath  must  be  consid- 
itess,  in  taking  the  oath,  by  an  accident  ered  as  applying  to  any  bodily  assent  lb 
kisses  a  book  not  the  Evangelists,  he  and  the  oath  of  the  witness." 

the  administering  tribunal  both  supposing       6  3  Inst.  165.    Alison,  in  his  work  on 

it  to  be  the  Bible,  the  oath  is,  in  these  cir-  the  Scotch  law,  says :  "Certain  formalities  - 

cnmstances,  binding  upon  him.    People  v.  are  required  in  the  administration  of  oaths ; 

Cook,  4  Seld.  67.  and  it  is  indispensable  that  such  as  are 

*  Ashburn  v.  The  State,  1 5  Ga.  246.  fixed  by  law  or  custom  should  have  been 

*  In  an  Indiana  case  the  court  held,  that  observed  in  the  oath  which  is  the  subject  of 
the  terms  "  corporal  oath  "  and  "  solemn  an  indictment  for  perjury.  Thus,  if  the 
oath  "  are  synonymous ;  and  that  an  oath  oath  is  not  reduced  to  writing  in  situations 
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§  983  [863].  The  witness  need  not  have  been  brought  into 
court  by  a  subpoena,1  neither  need  he  be  compellable  to  testify ; 
for,  if  he  actually  does  give  evidence  under  oath,  the  consequence 
is  the  same  whether  he  gives  it  reluctantly  or  voluntarily.8  And 
if  a  party  in  a  cause  becomes  a  witness  for  himself,  under  circum- 
stances in  which  his  testimony  is  not  by  law  receivable,  he  may 
still  commit  the  crime  of  perjury  ; 3  though  a  contrary  conclusion 
seems,  in  one  case,  to  have  been  drawn.4  Indeed,  the  doctrine  is 
general,  that,  though  a  person  is  not  a  legal  and  competent  wit- 
ness in  a  case,  yet,  if  he  is  actually  admitted  by  the  court,  and 
testifies,  he  commits  perjury  when  what  he  testifies  to  is  wilfully 
false.6  But  an  applicant  for  naturalization  does  not,  according  to 
a  South  Carolina  decision,  commit  this  offence  by  swearing  falsely 
as  to  his  residence  in  the  State  previous  to  his  application  ;  because, 
said  the  court,  "  the  act  of  Congress,  of  1802,  is  express,  that  the 
oath  of  the  applicant  shall,  in  no  case,  be  allowed  to  prove  his 
residence."  When  a  party  offers  himself  as  a  witness,  and  is  ac- 
cepted, his  oath  may  have  weight  in  determining  the  issue ;  but 
here  "  it  was  merely  voluntary  and  impertinent ;  as  if  a  party 
filing  a  declaration  in  the  court  of  common  pleas  should  think 
proper  to  make  oath  of  its  truth."  *  Thus  are  distinguished  these 
two  classes  of  cases. 

§  984  [864] .  The  oath  must  be  administered  by  one  having 
legal  authority ;  otherwise  there  is  no  perjury  in  false  testimony 
given  under  it.7    If,  for  example,  it  is  administered  by  a  judge  of 

where  by  law  or  custom  it  should  have  1  Commonwealth  v.  Knight,  1 2  Mass.274. 

been  done ;  or  if  the  oath  of  a  witness  or  9  Anonymous,  S  Salk.  248,  Cro.  Eli*, 

party  has  not  been  read  over  to  him  before  486. 

signing ;  or  if,  after  being  read  over,  it  has  *  The  State  v.  Molier,  1  Dot.  26S ;  Van 

not  been  signed  either  by  the  deponent,  or  Steenbergh  v.  Kortz,  10  Johns.  167 ;  Mont- 

the  presiding  commissioner  or  judge ;  or  if  gomery  v.  The  State,  10  Ohio,  220 ;  Sharp 

the  judge  has  refused  to  take  down  any  ex-  v.  Wilhite,  2  Humph.  434  ;  The  State  ». 

planation  which  the  deponent  requested  to  Keene,  26  Maine,  33;  Haley  v.  McPher- 

have  added  after  hearing  it  read  over ;  or  son,  3  Humph.  104.    And  see  The  State  p. 

if  the  oath  has  been  emitted  verbally,  the  Whisenhurst,  2  Hawks,  458. 

pannel  has  modified  or  explained  away  his  *  The  State  v.  Hamilton,  7  Misso.  300. 

story ;  —  in  all  these  situations,  the  law  And  see  Lamden  v.  The  State,  5  Humph, 

considers  the  perjury  as  not  having  been  83;  post,  {  991. 

committed.    In  some  of  them  there  is  not  6  Chamberlain  v.  People,  23  N.  Y.  85. 

the  finished  and  deliberate  intention    to  *  The  State  v.  Helle,  2  Hill,  S.  C.  290. 

assert  a  falsehood  on  oath  which  the  law  And  see  Silver  v.  The  State,  17  Ohio,  365; 

*  deems    indispensable   to  the  offence ;    in  post,  $  988,  999. 

others,  the  deposition  has  not  been  duly  T  Rex  v.  Wood,  2  Rubs.  Crimes,  Grea. 

autbenticated  or  proved  to  have  been  ac-  Ed.  632 ;  McGragor  v.  The  State,  I  Smith, 

curately  taken  down,  and,  therefore,  the  Ind.  179, 1  Ind.  232;  The  State  v.  McCros- 

proper  evidence  is  wanting  on  which  the  key,   3    McCord,   308 ;     Rex  v.  Hanks, 

crime  is  to  be  substantiated."      1  Alison  3   Car.  &  P.  419.    See  post,  f  990  and 

Crim.  Law,  474.  note. 
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a  State  tribunal,  out  of  the  territorial  jurisdiction  of  the  State  ; l 
or  by  a  master  in  chancery  in  a  matter  pending  before  the  admi- 
ralty court ; 2  or  by  any  proper  officer  acting  under  an  invalid 
appointment ; 3  there  can  be  no  perjury.  Moreover,  the  case  must 
be  one  of  which  the  tribunal  or  magistrate  has  jurisdiction.4  But 
an  oath  administered  by  a  clerk  of  the  court  is  the  same,  ordina- 
rily, as  administered  by  the  judge ;  a  point  subject,  perhaps,  to 
statutory  exceptions  in  some  localities.6  ' 

§  985  [865].  In  the  application  of  the  doctrines  stated  in  the 
last  section,  many  difficulties  arise ;  likewise  many  questions  are 
involved  of  a  nature  local  to  particular  States.  Perhaps  nothing 
better  can  be  said  in  illustration  of  this  topic  further,  than  to  men- 
tion some  points  adjudged.  In  the  United  States  court,  —  a 
statute  providing  a  punishment  "  if  any  person,  in  any  case,  mat- 
ter, hearing,  or  other  proceeding,  when  an  oath  or  affirmation 
shall  be  required  to  be  taken  or  administered  under  or  by  any 
law  or  laws  of  the  United  States,  shall,  upon  the  taking  of  such 
oath  or  affirmation,  knowingly  and  wilfully  swear  or  affirm 
falsely,"  —  McLean,  J.,  held,  that  an  oath  not  required  by  law  or 
by  order  of  the  court,  administered  by  the  clerk  of  a  court,  is 
extrajudicial ; 6  and,  though  false,  lays  no  foundation  for  an  indict- 
ment.7 

§  986  [I.  616].  There  are  many  instances  in  which  —  not  speak- 
ing now  particularly  of  perjury  —  the  tribunals  of  the  United 
States  properly  administer  the  laws  of  the  several  States,  yet,  on 
the  other  hand,  it  is  settled,  after  some  diversity  of  judicial  opin- 
ion, that  the  State  judicatories  cannot  do  the  same  thing  concern-  "' 
ing  the  United  States  laws.  If,  therefore,  an  act  of  Congress 
expressly  authorizes  a  State  court  to  try  persons  accused  of  an 
offence  against  the  General  Government,  and  if  the  latter  court 

1  Jackson  v.  Humphrey,  1  Johns,  498.  wealth  v.  White,  8  Pick.  453 ;  The  State 

8  Reg.  v.  Stone,  Dears.  251,  23  Law  J.  v.  Furlong,  26  Maine,  69  ;  Boling  t\  Luther, 

N.  8.  M.  C.  14,  1 7  Jur.  1 106,  22  Eng.  L.  &  2  Taylor,  202 ;  Pan  key  v.  People,  1  Scam. 

Eq.  593.  80;  Montgomery  v.  The  State,  10  Ohio,. 

«  1  Hawk.  P.  C.  Curw.  Ed.  p.  431,  432,  220 ;  Reg.   v.  Ewington,  2  Moody,   223  ; 

4  4 ;  Muir  v.  The  State,  8  Blackf.  154.  See  Clark  v.  Ellis,  2  Blackf.  8. 

Reg.  v.  Newton,  1  Car.  &  K.  469 ;  Mahan  *  Server  v.  The  State,   2  Blackf.  35  ; 

v.  Berry,  5  Misso.  21.  McGragor  v.  The  State,  1  Smith,  Ind.  179, 

*  Wyld  v.  Cookman,  Cro.  Eliz.  492,  pi.  1  Ind.  232. 

9  ;  Paine's  case,  Yelr.  Ill  ;  The  State  v.  •  Post,  {  991. 

Alexander,  4  Hawks,  182;  The  State  v.  7  United  States  v.  Babcock,  4  McLean, 

Hayward,   1   Nott   &  McCord,  546;  The  113. 
State  v.  Wyatt,  2  Hayw.  56  ;  Common- 
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consents,  still  it  cannot  do  so.  The  authority  is  void.1  But  there 
maybe  a  concurrent  jurisdiction  in  some  matters  of  habeas  corpus, 
and  the  like.2 

§  987  [866].  According  to  this  doctrine,  by  which  the  State 
tribunals  cannot  punish  breaches  of  the  United  States  laws  even 
though  an  act  of  Congress  undertakes  to  give  them  the  authority, 
perjury  against  the  United  States  cannot  be  punished  in  the 
States,  as  an  offence  against  the  State.8  But,  nevertheless,  the 
judges  do  hold,  that  a  justice  of  the  peace  or  other  State  officer, 
authorized  to  administer  oaths,  may  be  so  empowered  by  federal 
law  as  to  render  a  false  testifying  pursuant  to  the  oath  a  crime 
punishable  in  the  courts  of  the  United  States.4  And,  supposing 
perjury  to  be  committed  in  a  State  court,  in  taking  out  naturaliza- 
tion papers  under  the  laws  of  the  United  States,  the  doctrine  has 
been  laid  down  both  ways,  that  such  perjury  is,  and  that  it  is  not, 
indictable  in  the  State  tribunal.5  An  oath  required  to  be  admin- 
istered by  the  collector  of  customs  may  be  sufficiently  administered, 
under  the  acts  of  Congress,  by  his  deputy.6  Perjury  against  the 
United  States  is  not  indictable  as  a  common-law  offence,  but  only 
under  the  acts  of  Congress.7  And,  of  course,  the  case  must  come 
within  those  acts.8 

§  988  [867].  The  following  cases  show  in  what  circumstance? 

'the  false  testimony  is  perjury :  A  defendant  in  a  cause  knowingly 

* 

1  Story    Const.    S    1756;    People    v.  *  United  States  v.  Bailey,  9  Pet  238; 

Lynch,  1 1   Johns.  549 :  United  States  v.  United  States  v.  Winchester,  2  McLean, 

Lathrop,   17  Johns.  4;  United  States  v.  135. 

Cornell,  2  Mason,  60 ;  The  State  v.  Pike,  6  In  Rump  v.  Commonwealth,  6  Casey, 

15  N.  H.  83 ;  Ely  v.  Peck,  7  Conn.  239  ;  475,  the  Pennsylvania  court  held  such  per- 

Davison  v.  Champlin,  7  Conn.  244 ;  Com-  jury  to  be  indictable  in  the  State  tribunal, 

monwealth  v.  Feely,  1  Va.  Cas.  321 ;  Jack-  as  an  offence  against  the  State,  though  it 

son  v.  Rose,  2  Va.  Cas.  34 ;  Haney  v.  might  also  be  proceeded  against  in  the 

Sharp,  1  Dana,  442 ;  Wetherbee  v.  John-  courts  of  the  United  States,  as  an  offence 

son,   14  Mass.  412 ;     Stearns  v.  United  against   the  General    Government.    Said 

States,  2  Paine,  800;  The  State  v.  Mc-  Lowrie,  C.  J.,  "Although  such  cases  arise 

Bride,  Rice,  400,  overruling  The  State  v.  under   the  constitution  and   laws  of  the 

Wells,  2  Hill,  S.  C.  687 ;  The  State  v.  Ad-  United  States,  yet  because  these  are  part 

ams,  4  Blackf.  146.    Contra,  United  States  of  the  law  of  the  land,  and  merely  give  the 

v.  Smith,  1  Southard,  33 ;  Buck  waiter  v.  rule  for  the  exercise  of  our  admitted  State 

United  States,  11  S.  &  R.  193.    See  Com-  functions,  our  State  courts  may  entertain 

monwealth  t>.  Schaflfer,  4  Dall.  App.  xxvi. ;  this  jurisdiction."    p.  477.    Contra,  by  the 

The  State  t\  Randall,  2  Aikens,  89 ;  The  supreme  court  in  one  of  the  judicial  dis- 

State  v.  Buchanan,  5  Har.  &  J.  713 ;    The  tricts  in  New  York.    People  v.  Sweetman, 

State  v.  Tutt,  2  Bailey,  44.  3  Parker,  358. 

*  Commonwealth  v.  Fox,  7  Barr.  336 ;  *  United  States  v.  Barton,  Gilpin,  439 ; 

Ex  parte  Smith,  5  Cow.  278;  Stearns  v.  Vol.  I.  f  180. 

United    S totes,  2  Paine,  300;   Ex  parte  7  Vol.    1.  §   155-167;   Anonymous,  I 

Gist,  26  Ala.  156.  Wash.  C.  C.  84. 

8  The  State  v.  Adams,  4  Blackf.  146;  8  United  States  V.  Kendrick,  2  Mason, 

The  State  v.  Pike,  15  N.  H.  83.  69. 
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gives  in  a  false  plea  on  oath,  where  an  oath  to  the  plea  is  required.1 
One  maliciously  tenders,  under  oath,  articles  of  the  peace  which 
are  untrue  ;3  or  a  false  affidavit  in  aid  of  a  hill  in  equity  praying 
an  injunction,8  or  in  aid  of  a  petition  for  a  writ  of  habeas  corpus.* 
A  person,  called  into  court  on  a  summary  process,  makes  a  false 
affidavit  to  rid  himself  of  the  charge.5  One,  brought  before  the 
tribunal  to  serve  as  a  juror,  answers  corruptly  to  questions  pro- 
posed by  the  judge  concerning  his  competency.6  A  person  takes  a 
false  oath  under  the  insolvent  debtor's  act ; 7  or  falsely  swears,  in 
New  York,  to  an  affidavit  for  the  purpose  of  obtaining  a  certiorari 
to  remove  into  the  higher  court  a  judgment  rendered  by  a  justice 
of  the  peace ; 8  or  testifies  falsely  before  a  grand  jury ; 9  or  falsely, 
after  a  conviction,  on  the  question  of  mitigation  of  sentence.10  In 
these  and  many  other  cases  the  crime  is  perjury. 

§  989  [868].  Hawkins  says:  "  It  seems  to  be  clearly  agreed, 
that  all  such  false  oaths  as  are  taken  before  those  who  are  any 
ways  intrusted  with  the  administration  of  public  justice,  in  rela- 
tion to  any  matter  before  them  in  debate,  are  properly  perjuries. 
It  hath  been  holden,  that,  not  only  such  persons  are  indictable  for 
perjury  who  take  a  false  oath  in  a  court  of  record  upon  an  issue 
therein  joined,  but  also  all  those  who  forswear  themselves  in  a 
matter  judicially  depending  before  any  court  of  equity,  or  spiritual 
court,  or  any  other  lawful  court,11  whether  the  proceedings  therein 
be  of  record  or  not,  or  whether  they  concern  the  interest  of  the 
king  or  subject.  And  it  is  said  to  be  no  way  material,  whether 
such  false  oath  be  taken  in  the  face  of  a  court,  or  persons  author- 
ized by  it  to  examine  a  matter,  the  knowledge  whereof  is  neces- 
sary for  the  right  determination  of  a  cause ;  and  therefore  that  a 
false  oath  before  a  sheriff,  upon  a  writ  of  inquiry  of  damages,  is  as 
much  punishable  as  if  it  were  taken  before  the  court  on  trial  of 
the  cause."  ia 

1  The  State  v.  Roberts,  11  Humph.  539.  9  Reg.   v.  Hughes,  1  Gar.  &  K.  519. 

See  Commonwealth  v.  Litton,  6  Grat.  691 ;  And  see  Commonwealth  v.  Pickering,  8 

ante,  {  983.  Grat.  628 ;  Commonwealth  v.  Parker,  2 

3  Rex  v,  Parnell,  2  Bnr.  806.  Cash.  212.    The  same,  under  the  statute 

8  Rex  v.  White,  Moody  &  M.  271.    See  of  Indiana.    The  State  v.  Omit,  4  Blackf. 

Rex  v.  Dudman,  2  Glyn  &  J.  389,  7  D.  &  355.    Also,  under  this  Indian*  statute,  the 

R.  324,  4  B.  &  C.  850.  same  of  an  affidavit  for  the  continuance  of 

*  White  v.  The  State,  1  Sm.  &  M.  149.  a  cause.    The  State  v.  Johnson,  7  Blackf. 

6  Rex  v.  Crossley,  7  T.  R.  315.  49. 

•  The  State  v.  Wall,  9  Yerg.  347.  10  The  State  v.  Keenan,  8  Rich.  456.  See 

7  Commonwealth  v.  Calvert,  1  Va.  Cas.  Stephens  v.  The  State,  1  Swan,  Tenn.  157. 
181.  See  Respublica  v.  Wright,  1  Yeates,  u  For  instance,  a  court  baron.  Anony- 
205.  mous,  1  Mod.  55 ;  Anonymous,  1  Sid.  454. 

8  Pratt  v.  Price,  11  Wend.  127.  *  1  Hawk.  P.  C.  Curw.  Ed.  p.  430,  *  3. 
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§  990  [869].    The  test  to  determine  whether  the  oath  is  such 
as  renders  a  violation  of  it  perjury  is,  whether  it  is  administered 
in  a  course  of  justice.1    The  offence  cannot  be  founded  on  a  mere 
oath  of  office.2    But  the  Connecticut  court  held,  that  it  may  be 
committed  in  the  examination  of  a  poor  debtor  before  a  justice  of 
the  peace ;  because,  although  the  proceeding  is  not  judicial,  yet 
it  is  in  a  course  of  justice.8    And  in  another  case,  this  tribunal 
went  the  further  length  to  hold,  that  an  oath  before  an  ecclesias- 
tical council,  in  a  course  of  discipline,  is  sufficient,4  —  a  proposi- 
tion which,  in  all  probability,  would  not  be  everywhere  main- 
tained.5   Yet,  on  the  strength  of  the  case  last  stated,  the  South 
Carolina  court  not  only  decided  that  perjury  may  be  assigned  on 
an  oath  administered  by  a  justice  of  the  peace  on  the  investiga- 
tion of  a  matter  submitted,  by  a  rule  of  court  to  which  the  parties 
had  consented,  to  arbitration,  —  a  case,  clearly,  of  a  proceeding  in 
a  course  of  justice,  —  but  laid  down  also  the  broad  proposition, 
"  that,  when  an  oath  is  administered  in  the  course  of  a  proceeding 
sanctioned  by  the  express  enactment  of  the  legislature,  or  by  the 
common  consent  and  usage  of  mankind,  and  from  which  a  tem- 
poral loss  to  any  one  arises,  it  is  perjury  to  swear  falsely."  6    The  ^ 
oath  cannot,  according  to  another  case,  be  administered  by  the  I 
arbitrators  themselves,  who  have  no  power,7  but  must  be  by  an  / 
officer,  as  a  justice  of  the  peace,  authorized  to  administer  oaths.8  ( 
The  Missouri  tribunal  held,  not  altogether  in  conflict  with  this  / 
doctrine,  that,  when  the  submission  to  arbitrators  is  by  parol,  out/ 

1  See  cases  cited  infra,  to  this  section ;  8  The  State  v.  Stephenson,  4  McCord, 
also  Commonwealth  v.  Warden,  11  Met.    165.    See  post,  §  991. 

406.  *  Ante,  $  984. 

2  The  State  v.  Dayton,  8  Zab.  49.  '  The  State  v.  McCroskey,  3  McCord, 
There  may  be  various  reasons  for  this  SOS.  See  also  Beg.  v.  Hal'lett,  2  Den. 
proposition.  Hawkins  says:  "  The  notion  C.  C.  237,  15  Jar.  483,  20  Law  J.  n.  b. 
of  perjury  is  confined  to  snch  public  oaths  M.  G.  197.  Hawkins  says:  "It  seemeth 
only  as  affirm  or  deny  some  matter  of,  clear,  that  no  oath  whatsoever  taken  before 
fact,  contrary  to  the  knowledge  of  the  persons  acting  merely  in  a  private  capacity, 
party;  and,  therefore,  it  doth  not  extend  or  before  those  who  take  upon  them  to 
to  any  promissory  oaths  whatsoever  [see  administer  oaths  of  a  public  nature  without 
post,  §  944].  From  whence  it  clearly  fol-  legal  authority  for  their  so  doing,  or  before 
lows,  that  no  officer,  public  or  private,  who  those  who  are  legally  authorized  to  admin- 
neglects  to  execute  his  office  in  pursuance  ister  6ome  kinds  of  oaths,  but  not  those 
of  his  oath,  or  acts  contrary  to  the  purport  which  happen  to  be  taken  before  them,  or 
of  it,  is  indictable  for  perjury  in  respect  of  even  before  those  who  take  upon  them  to 
such  oath;  yet  it  is  certain  that  his  offence  administer  justice  by  virtue  of  an  authority 
is  highly  aggravated  by  being  contrary  to  seemingly  colorable,  but  in  truth  unwar- 
his  oath,  and  therefore  that  he  is  liable  to  ranted  and  merely  void,  can  ever  amount 
the  severer  fine  on  that  account."  1  Hawk,  to  perjuries  in  the  eye  of  the  law,  because 
P.  C.  Curw.  Ed.  p.  431.  they  are  of  no  manner  of  force,  but  are 

»  Arden  v.  The  State,  11  Conn.  408.  altogether  idle."    1  Hawk.  P.  C.  Curw. 

*  Chapman  v.  Gillet,  2  Conn.  40.  Ed.  p.  431,  {  4.    See  ante,  §  982. 

6  See  post,  4  991. 
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of  court,  a  witness  cannot  commit  perjury,  though  duly  sworn  by 
a  justice  of  the  peace.1 

§  991  [870].  We  are  thus  led  to  the  general  proposition,  that  / 
no  extrajudicial  oath  will  sustain  an  indictment  for  this  offence.2 
Therefore,  in  South  Carolina,  swearing  to  an  account,  to  render 
it  in  before  an  administrator,  has  been  held  to  be  extrajudicial, 
not  subjecting  the  party  falsely  swearing  to  an  indictment.8  A 
like  doctrine  has  been  held,  in  Tennessee,  as  applicable  to  a  case 
in  the  court  of  chancery,  wherein  there  was  no  right  to  administer 
the  oath.4  So  "  a  false  oath,"  says  Hawkins,  "  taken  by  one  upon 
the  making  of  a  bargain,  that  the  thing  sold  is  his  own,  is  not 
punishable  as  perjury ."  6 

§  992  [871].  Thus  we  are  led  to  the  further  proposition,  that, 
not  only  must  the  tribunal  have  jurisdiction  of  the  cause,  as  be- 
fore explained,6  but  the  cause  must  be  properly  in  court.7  If,  for 
instance,  it  is  abated  by  the  death  of  a  party,  there  is  no  perjury 
in  the  false  swearing.8  But  where  there  is  in  the  proceedings  a 
mere  formal  defect,  which  is  amendable;9  or  where,  the  affidavit 
being  out  of  court,  there  is  an  error  or  omission  in  the  jurat, 
which  must  be  amended  before  it  can  be  used  for  the  purpose  for 
which  it  was  taken,10  the  actual  use  of  it  not  being  essential  to  the 
offence ; 1]  or  probably  in  all  cases  of  defective  proceedings  voidable 
merely,  not  void ; ia  or,  a  fortiori,  where  the  judge  at  the  trial 
permits  the  cause  to  go  on  upon  a  pleading  not  sufficiently  defi- 
nite,18 or,  by  agreement  of  parties,  before  an  inadequate  number 
of  jurors ; 14  there  may  be  perjury  committed.  If  the  final  judg- 
ment has  been  reversed  on  writ  of  error,  any  false  swearing  at 
the  trial  may  still  be  proceeded  against  by  indictment.16    And  if 

* 

1  Mahan  v.  Berry,  5  Misso.  21.  9  Pippet  v.  Hearn,   1  D.  &  R.  266,  5 

*  Pegram  v.  Styron,  I  Bailey,  595 ;  B.  &  Aid.  634 ;  Rex  v.  Christian,  Car.  & 
Lamden  v.  The  State,  5  Humph.  83 ;  M.  388 ;  The  State  v.  Lavalley,  9  Misso. 
Waggoner   v.   Richmond,  Wright,    173 ;  824. 

Rex  v.  Foster,  Russ.  &  Ry.  459  ;  Jackson  10  Rex  v.  Hailey,  Ryan  &  Moody,  N.  P. 

v.  Humphrey,  1  Johns.  498.  94,  1  Car.  &  P.  258.    See  Coofc  v.  Staats, 

8  Pegram  v.  Styron,  supra.  18  Barb.  407. 

4  Lamden  v.  The  State,  supra.  See  u  Rex  v.  Hailey,  supra ;  Rex  v.  Cross- 
ante,  f  983.  ley,  7  T.  R.  315 ;  Rex  v.  Christian,  Car. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  431.  &  M.  888. 

6  Ante,  f  984.  M  Van  Steenbergh  v.  Eortz,  10  Johns. 

7  See  cases  cited  to  this  section,  infra  j  167. 
also  Reg.  v.  Scotton,  8  Jur.  400 ;  Reg.  v.      1S  The  State  v.  Keene,  26  Maine,  33. 
Ewington,  Car.  &  M.  319.  "  The  State  v.  Hall,  7  Blackf.  25. 

1  Rex  v.  Cohen,  1  Stark.  511.  "  Reg.  v.  Meek,  9  Car.  &  P.  513. 
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the  cause  goes  to  the  jury,  and  they  give  no  credit  to  the  false 
testimony,  the  result  is  not  different.1 

§  993  [872].  A  false  affidavit  may  be  of  a  nature  to  be  indict- 
able as  a  misdemeanor,  on  common-law  principles,  while  it  does 
not  amount  to  the  technical  offence  of  perjury.2  Thus,  while 
perjury  cannot  be  assigned  on  a  foreign  affidavit,8  yet,  if  a  person 
knowingly  uses  it  here,  being  false,  he  commits  an  indictable 
misdemeanor  in  attempting  to  pervert  public  justice.4  And,  in 
England,  a  false  oath  taken  before  a  surrogate,  to  deceive  him 
into  granting  improperly  a  marriage  certificate,  though  not  per- 
jury, is  a  criminal  misdemeanor.6 

XL    Question  of  Materiality. 

§  994  [873].  The  oath  must  not  only  be  administered  by  com- 
petent authority,  and  before  a  court  or  magistrate  having  just 
legal  right  to  proceed  in  the  cause,  but  the  testimony  given  under 
it  must  be  pertinent  and  material  to  the  question  in  controversy.6 
Some  of  the  authorities  add,  that  it  must  also  be  of  a  nature  to 
prejudice  some  person  or  the  State.7  But  clearly  this  latter  in- 
gredient is  a  mere  formal  one  ;  because,  if  the  false  testimony  is 
to  the  purpose,  it  tends  of  course  to  produce  such  injury.  It 
need  not  affect  the  principal  issue,  but  only  a  collateral  one ; 8  as, 

1  Hamper's  case,  3  Leon,  230.  The  State  v.  Ilayward,  1  Nott  &  McCord, 

8  Rex  v.  0'Brian,2  Stra.  1144,  7  Mod.  546;    Steinman   v.  Mc Williams,  6   Ban*. 

378;  Ex  parte  Overtoil,  2  Rose,  257;  Rex  170;  Commonwealth  v.  Parker,  2  Cush. 

v.  De  Beauvoir,  7  Car.  &  P.  17.  212 ;  The  State  v.  Hattaway,  2  Nott  &  Mc- 

*  Musgrave  v.  Medex,  19  Ves.  652.  Cord,  118 ;  Hinch  v.  The  State,  2  Misao. 

4  Omealv  v.  Newell,  8  East,  364.    As  158 ;  Studdard  v.  Linville,  3  Hawks,  474. 

to  false  evidence  given  here,  under  a  com-  In  The   State  v.  Dodd,  3  Murph.  226, 

mission  from  a  tribunal  in  a  foreign  conn-  Henderson,  J.,  observed  :   "  We  know  of 

try,  see  Calliand  v.  Vatighan,  1  B.  &  P.  no  rale  or  criterion  by  which  an  act  can  be 

210  ;  ante,  }  320,  321  and  note.  ascertained  to  be  criminal,  but  that  of  its 

6  Reg.  v.  Chapman,  1  Den.  C.  C.  432,  being  against  the  interest  of  the  State.    A 

Temp.  &  M.  90,  13  Jur.  885, 18  Law,  J.  false  oath  is  only  injurious  to  the  State,  or 

n.  s.  M.  C.  152.  even  to  an  individual,  when  it  tends  to 

6  That  is,  according  to  the  issue  as  it  prevent  right.  Therefore,  to  constitute 
stands  at  the  time  the  testimony  is  given,  perjury,  it  must  be  to  some  material  fact 
Bullock  v.  Koon,  4  Wend.  531.  tending  to  injure  some  person.    If  it  be 

7  Rex  v.  Aylett,  1  T.  R.  63 ;  Common-  entirely  immaterial,  it  cannot  affect  any 
wealth  v.  Knight,  12  Mass.  274;  The  one;  it  wants  a  necessary  ingredient  to 
State  ».  Amnions,  3  Murph.  123;  Martin  constitute  it  an  offence  against  society." 
v.  Miller,  4  Misao.  47 :  Pankey  v.  People,  If  an  oath  has  been  broken  by  giving  false 
1  Scam.  80 ;  Reg.  v.  Overton,  Car.  &  M.  testimony  advantageous  to  the  government, 
655  ;  Commonwealth  v.  Pickering,  8  Grat.  still  the  prosecuting  authority  may  proceed 
628 ;  Reg.  v.  Phillpots,  2  Den.  C.  C.  302,  against  the  giver  of  the  testimony  tor  per- 
8  Eng.  L.  &  Eg.  580 ;  Reg.  v.  Yates,  Car.  jury.    Agar  s  case,  Sir  F.  Moore,  627. 

&  M.  132,  5  Jur.  636  ;  McMurry  v.  The  °  The  State  v.  Kecnan,  8  Rich.  456 ;  The 

State,  6  Ala.  324  ;  White  v.  The  State,  1  State  v.  Lavallev,  9  Misso.  824  ;  Common- 

Sm.  &  M.  149  ;  Rex  v.  Drue,  1  Sid.  274 ;  wealth  v.  Pollard,  12  Met  225. 
Weathers  v.  The  State,  2  Blackf.  278; 
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for  instance,  "  if  the  credit  of  a  witness  is  in  question,  and  another 
person  to  support  it  swears  falsely,  it  is  perjury." l  Neither  need 
it  be  sufficient  of  itself  alone  to  produce  the  wrong  result ;  if  it  is 
a  part,  or  link,  it  is  sufficient.2  So  there  is  no  rule  making  any 
distinction,  whether  it  comes  voluntarily  from  the  witness,  in  an- 
swer to  no  question  put,  or  is  responsive  to  a  particular  inquiry ; 
for,  in  either  case,  the  witness  is  sworn  to  speak  the  truth.8 
Of  course,  a  promise  cannot  be  material  to  any  issue ;  and  a 
mere  promissory  oath,  or  promissory  statement  under  oath,  is  no 
perjury.4 

§  995  [874].  The  question,  of  what  particular  matter  is  to  be 
regarded  as  material,  is  one  of  difficulty,  involving  the  whole 
science  of  judicial  evidence.  The  fact  that  the  judge  admitted  the 
evidence  is  not  conclusive  ;  neither  is  all  concerning  which  a  wit- 
ness may  properly  be  interrogated,  such  matter  as  comes  within  the 
definition  of  material ;  because  great  latitude  is  allowed  on  cross- 
examination.  Hawkins,  an  authority  of  himself,5  observes  as 
follows :  "  It  seemeth  clear,  that,  if  the  oath  for  which  a  man  is 
indicted  of  perjury,  be  wholly  foreign  from  the  purpose,  or  alto- 
gether immaterial,  and  neither  any  way  pertinent  to  the  matter  in 
question,  nor  tending  to  aggravate  or  extenuate  the  damages,  nor 
likely  to  induce  the  jury  to  give  a  readier  credit  to  the  substan- 
tial part  of  the  evidence,  it  cannot  amount  to  perjury,  because  it 
is  merely  idle  and  insignificant.  As  if,  upon  a  trial  in  which  the 
question  is  whether  such  a  one  was  compos  or  not,  a  witness 
introduces  his  evidence  by  giving  a  history  of  a  journey  which 
he  took  to  see  the  party,  and  happens  to  swear  falsely  in  relation 
to  some  of  the  circumstances  of  the  journey.  Also  it  hath  been 
adjudged,  that,  where  a  witness,  being  asked  by  a  judge  whether 
A  brought  a  certain  number  of  sheep  from  one  town  to  another 
all  together?  answered,  that  he  did  so;  where  in  truth  A  did 
not  bring  them  all  together,  but  part  at  one  time  and  part  at 
another  ;  yet  such  witness  was  not  guilty  of  perjury,  because  the 
substance  of  the  question  was,  whether  A  did  bring  them  at  all  or 
not,  and  the  manner  of  bringing  them  was  only  a  circumstance. 
And  upon  the  same  ground  it  is  said  to  have  been  adjudged,  that, 

1  Hex  v.  Grccp,  Holt,  535, 1  Ld.  Raym.  *  Commonwealth  v.  Knight,  12  Mass. 

257,    Comyn,  43,  note,   Comb.    460,  10  274. 

Mod.  195.  *  1  Hawk.  P.  C.   Curw.  Ed.  p.  431. 

*  The    State    v.  Dayton,  3  Zab.    49 ;  See  ante,  4  990  and  note. 

Commonwealth  v.  Pollard,  12  Met.  225.  *  See  Vol.  I.  {41. 
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where  a  witness  being  asked,  whether  such  a  sum  of  money  were 
paid  for  two  things  in  controversy  between  the  parties  ?  answered, 
that  it  was,  where  in  truth  it  was  paid  only  for  one  of  them  by 
agreement,  such  witness  ought  not  to  be  punished  for  perjury ; 
because,  as  the  case  was,  it  was  no  way  material  whether  it  were 
paid  for  one  or  both.  Also  it  is  said  to  have  been  resolved,  that  a 
witness  who  swore  that  one  drew  his  dagger  and  beat  and  wounded 
J.  S.,  where  in  truth  he  beat  him  with  a  staff,  was  not  guilty  of 
perjury,  because  the  beating  only  was  material.1 

§  996  [875].  "But,"  adds  the  same  author,  "perhaps  in  all 
these  cases  it  ought  to  be  intended,  that  the  question  was  put  in 
such  a  manner  that  the  witness  might  reasonably  apprehend,  that 
the  sole  design  of  putting  it  was  to  be  informed  of  the  substantial 
part  of  it,  which  might  induce  him  through  inadvertency  to  take 
no  notice  of  the  circumstantial  part,  and  give  a  general  answer  to 
the  substantial ;  for  otherwise,  if  it  appear  plainly  that  the  scope 
of  the  question  was  to  sift  him  as  to  his  knowledge  of  the  sub- 
stance by  examining  him  strictly  concerning  the  circumstances, 
and  he  give  a  particular  and  distinct  account  of  the  circum- 
stances, which  afterwards  appears  to  be  false ;  surely  he  cannot 
but  be  guilty  of  perjury,  inasmuch  as  nothing  can  be  more  apt 
to  incline  a  jury  to  give  credit  to  the  substantial  part  of  a  man's 
evidence,  than  his  appearing  to  have  an  exact  and  particular 
knowledge  of  all  the  circumstances  relating  to  it.  And  upon 
these  grounds  I  cannot  but  think  the  opinion  of  those  judges 
very  reasonable  who  held,  that  a  witness  was  guilty  of  perjury, 
who,  in  an  action  of  trespass  for  breaking  the  plaintiff's  close 
and  spoiling  it  with  sheep,  deposed  that  he  saw  thirty  or  forty 
sheep  in  the  said  close,  and  that  he  knew  them  to  be  the  defend- 
ant's, because  they  were  marked  with  such  a  mark,  which  he 
knew  to  be  the  defendant's  mark,  where  in  truth  the  defendant 
never  used  such  a  mark;  for  the  giving  such  a  special  reason 
for  his  remembrance  could  not  but  make  his  testimony  more 
credible  than  it  would  have  been  without  it ;  and,  though  it  signi- 
fied nothing  to  the  merits  of  the  cause  whether  the  sheep  had  any 
mark  at  all  or  not,  yet,  inasmuch  as  the  assigning  such  a  circum- 
stance in  a  thing  immaterial  had  such  a  direct  tendency  to  cor- 
roborate the  evidence  concerning  what  was  most  material,  and 
consequently  was  equally  prejudicial  to  the  party,  and  equally 

i  1  Hawk.  P.  C.  Curw.  Ed.  p.  433,  {  8 ;    lb.  8th  ed.  c.  69,  \  8. 
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criminal  in  its  own  nature,  and  equally  tending  to  abuse  the 
administration  of  justice,  as  if  the  matter  sworn  had  been  the 
very  point  in  issue,  there  doth  not  seem  to  be  any  reason  why 
it  should  not  be  equally  punishable.  But  I  cannot  find  this 
matter  anywhere  thoroughly  settled  or  debated,  and  therefore 
shall  leave  it  to  every  man's  own  judgment,  which,  from  the 
consideration  of  the  circumstances  of  each  particular  case,  may 
generally  without  any  great  difficulty  discern,  whether  the  matter 
in  which  perjury  is  assigned  were  wholly  impertinent,  idle,  and 
insignificant,  or  not,  which  seems  to  be  the  best  rule  for  determin- 
ing whether  it  be  punishable  as  perjury  or  not." 1 

§  997.  The  reader  who  is  familiar  with  the  law  of  evidence 
will  call  to  mind  certain  classes  of  cases  in  which,  when  a  party 
puts  a  question  to  a  witness,  and  the  witness  answers  the  question, 
the  party  is  bound  by  the  answer ;  not  being  permitted  to  con- 
tradict the  witness  by  producing  other  testimony.  Suppose,  how- 
ever, he  does  produce  other  testimony,  and  the  court,  contrary 
to  rule,  receives  it ;  and  the  witness,  testifying,  speaks  falsely ;  — 
is  this  an  act  of  perjury?  In  a  late  English  case,  it  appeared 
that  a  woman  was  delivered  of  a  bastard  child  on  the  29th  of 
March,  1861.  On  an  application  thereafter  by  her  for  an  order  of 
affiliation,  the  defendant  put  to  her,  on  cross-examination,  the 
question,  whether  one  Gibbon  did  not  have  carnal  connection 
with  her  the  previous  September.  This  was  at  a  time  subsequent 
to  the  conception,  and  her  answer,  whatever  it  might  be,  could 
only  go  to  her  credibility  as  a  witness ;  it  could  not  directly  affect 
the  issue.  Still,  had  she  answered  falsely,  she  might  have  been 
indicted  for  perjury.  But  her  answer,  right  or  wrong,  bound  the 
defendant,  and,  according  to  the  established  rule  of  evidence,  he 
could  not  be  permitted  to  contradict  what  she  said  responsive 
to  his  question.  She  replied,  that  she  did  not  have  the  connection. 
Gibbon  was  then  produced,  and  was  by  the  magistrates  permitted, 
contrary,  as  we  have  seen,  to  the  rule,  to  testify  against  her,  and 
he  declared  that  the  connection  did  take  place.  For  this  testi- 
mony, which  was  false,  he  was  indicted ;  and  the  majority  of  the 
English  judges  decided,  after  hearing  two  arguments,  that  the 
indictment  for  perjury  could  be  maintained.2 

*  1  Hawk.  P.  C.  Carw.  Ed.  p.  434,  $  8,    Said  Cockbnm,  C.  J. :  "I  have  to  deliver 

cl.  2 ;  lb.  6th  ed.  c.  69,  §  8,  cl.  2.  the  opinion  of  all  the  judges  who  have 

3  Keg.  v.  Gibbon,  1  Leigh  &  C.  109.    heard  the  case,  except  my  Brothers  Cromp- 
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§  998.  It  would  seem,  on  principle,  that  the  true  view  in  all 
this  class  of  cases  is  to  consider,  whether  the  evidence,  assuming  it 
to  have  been  rightly  admitted,  could  have  properly  influenced  the 
judge  or  the  jury  to  whom  it  was  addressed.  Suppose,  for 
instance,  that,  by  an  established  rule  of  law,  the  evidence  tendered 
ought  to  be  rejected ;  still,  if  the  judge  admits  it,  the  rule,  as 
concerns  the  particular  matter,  is,  for  the  time  and  the  case, 
established  by  judicial  authority  the  other  way.  The  ruling  of 
the  judge  is  the  law  for  the  moment  and  the  occasion  upon  which 
the  witness  presents  himself,  and  in  which  he  gives  the  false 
testimony.  And  if,  considering  the  law  to  be  established  thus  in 
the  individual  instance  and  instant,  the  evidence,  still  assuming 
the  law  to  be  as  thus  wrongly  held,  could  properly  influence  the 
minds  of  those  to  whom  it  was  addressed,  it,  if  false,  should 
subject  the  witness  to  an  indictment  for  perjury. 

§  999  [876].  The  reader,  in  further  tracing  out  the  law,  will 
consult  the  authorities  cited  at  §  994 ;  but  a  few  points  adjudged, 

ton  and  Martin,  that  the  conviction  was  with  whom  Martin,  B.,  concurred,  said : 

right,  and  should  he  affirmed.    The  ques-  "  I  am  not  satisfied  that  the  conviction  was 

tion  was  pertinent,  so  far  as  the  complainant  right.     Before  a  man  can  he  convicted  of 

was  concerned,  and  she  was    bound    to  perjury,  it  is  necessary  to  show  that  his 

answer  it.    Although  it  did  not  refer  to  evidence  was  material  in  the  cause.    For- 

the  main  issue,  which  was  the  paternity  of  merly  it  was  necessary  to  show  on  the 

the  child,  it  had  a  bearing  upon  what  was  indictment  how  the  evidence  was  material, 

indirectly  in  issue,  namely,  how  far  the  Subsequently  it  became  sufficient  to  allege 

complainant  was  deserving  of  credit.    Pos-  that  it  was  material,  without  showing  how 

sibly,  if  the    complainant  had  answered  it  was  so.    Then,  how  is  this  evidence 

the  question  in  the  affirmative,  not  much  material  ?    It  does  not  affect  the  question 

weight  would  have  been  attached  to  her  in  the  cause.    It  could  only  be  asked  of 

admission  in  deciding  the  main  issue.   Cer-  the  woman  as  going  to  her  credit,  as  might 

tainlv,  if  she  had  answered  the  question  be  done  on  a  trial  for  stealing,  and  her 

falsely,  she  might  have  been  indicted  for  answer  must  be  taken.    The  case  has  been 

perjury.  She  was  bound  to  answer.  Then,  very  properly  distinguished  from  cases  of 

inasmuch  as  the  question  only  affected  her  rape,  by  my  Brother  Williams.    I  agree 

credit,  as  soon  as  she  had  answered  it,  all  with  the  chief  justice,  that,  though  once  it 

should  have  been  bound  by  her  answer,  was  doubtful,  yet  it  is  now  clearly  estab- 

That  is  an  established  rule  of  our  law.    Not-  lished,  that  a  cross-examination  going  to  a 

withstanding  that,  the  magistrates  admitted  witness's  credit  is  material,  and  that  perjury 

the  evidence  of  the  prisoner,  which  legally  may  be  assigned  upon  it.    But,  subject  to 

was    inadmissible.     Then,    although    not  this  liability,  her  answer  was  conclusive, 

legally  admissible,  yet,  being  admitted,  it  As  soon  as  that  was  given,  it  ought  to  have 

had  a  reference  to  what  I  have  already  been  taken  as  established  that  no  connec- 

said  was  indirectly  in  issue,  the  credibility  tion  with  Gibbon  had  taken  place.    Then, 

of  the  complainant.    The  evidence  having  that  being  so,  that  matter  was  no  longer  a 

been  admitted,  although  wrongly,  Beg.  0.  question  in  the  cause ;  and  the  allegation 

Phiilpotts,  2  Den.  C.  U.  302,  is  an  author-  of  materiality  would  not  be  true,  because 

ity  that  perjury  may  be  assigned  upon  it.  by  law  the  fact  must  be  assumed  to  have 

That  decision  is  directly  in  point,  and  I  been  as  the  woman  stated  it  to  be.    The 

entirely  go  along  with  it.    Although  the  evidence  was  inadmissible,  because  it  was 

evidence  was  open  to  objection,  yet  it  does  no  longer  a  question  in  the  cause.    The 

not  lie  in  the  witness's  mouth  to  say  that  woman's  answer  was  conclusive  proof  on 

it  was  not  a  question  on  which  he  was  the  subject."    p.  119-121. 
bound  to  speak  the  truth."    Crompton,  J., 
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within  the  general  doctrine,  will  be  of  assistance  to  him.  Testi- 
mony tending  to  aggravate  the  damages  or  punishment  is  mate- 
rial.1 So  also,  in  some  late  cases,  the  English  judges  have 
announced  the  broad  doctrine,  that  "every  question  oft  cross- 
examination  that  goes  to  the  credit  of  a  witness  is  material ; " 
and  will  lay  the  foundation  of  an  indictment,  if  a  false  answer  is 
given.2  There  is  practically  much  difficulty  in  applying  this  latter 
rule ;  and  precisely  how  far  the  American  courts  will  carry  it, 
cannot  now  be  safely  stated.8  Another  point  is,  that,  if  a  witness 
denies  on  his  oath  a  promise  which  the  statute  of  frauds  requires 
to  be  in  writing,  he  does  not  commit  this  offence ;  because  the 
promise  by  parol  does  not  bind  the  party,  and  so  the  proof  of  it 
by  parol  tends  not  to  establish  any  question  in  issue.4  But  in 
Massachusetts,  where  the  courts  hold,  that  one  summoned  as  a 
trustee  of  a  defendant  may  discharge  himself  on  showing  a  pay- 
ment of  the  money  upon  a  usurious  contract ;  if,  after  such  dis- 
charge, on  a  controversy  concerning  the  oath  of  the  trustee,  the 
principal  defendant  denies  under  oath  the  existence  of  the  usurious 
contract,  he  commits,  the  denial  being  false,  the  offence  of  perjury.6 
And  in  the  case  of  a  written  agreement  attempted  to  be  impeached 
in  a  court  of  equity  for  fraud,  if  the  defendant  denies,  in  answer 
to  the  bill,  parol  qualifications  of  the  agreement,  this  denial,  when 
false,  amounts  to  perjury.6 

§  1000  [877].  Where  an  affidavit  to  procure  a  search-warrant, 
on  a  charge  of  felony,  is  false,  the  affidavit  is  equally  the  subject 
of  indictment  whether  a  particular  person  is  mentioned  as  the 
guilty  one,  or  not.7  In  like  manner,  where  three  or  more  are 
jointly  proceeded  against  for  an  assault,  the  acts  of  each  of  them 
are  admissible  in  proof  against  the  others,  and  so  testimony  con- 
cerning them,  if  false,  is  perjury.8  Hume,  writing  of  the  Scotch 
law,  says,  "  it  will  be  difficult  to  ground,  in  any  case,  a  relevant 
charge  of  perjury  upon  a  mere  omission  ;  "9  but  clearly  this  dis- 

1  Stephens  v.  The  State,  1  Swan,  Tenn.  93.    And  see  ante,  $  983 ;  1  Russ.  Crimes, 

157 ;  The  State  v.  Norris,  9  N.  H.  96.  Grea.  Ed.  601. 

8  Reg.  v.  Overton,  2  Moody,  263  (and  6  Commonwealth  v.  Parker,  2  Cush.  212. 

see  the  American  note),  Car.  &  M.  655;  8  Reg.  v.  Yates,  Car.  &  M.  132,  5  Jur. 

ante,  $  997,  note.  636 ;  1  Kuss.  Crimes,  Grea.  Ed.  602. 

8  Studdard  v.  Linyille,  3  Hawks,  474,  7  Carpenter  v.  The  State,  4  How.  Missis, 

overruling  The  State  v.  Strat,  1  Murph.  163. 

124.  8  The  State  v.  Norris,  9  N.  H.  96. 

*  Rex  v.  Dunston,  Ryan  &  Moody,  N.  P.  9  1  Hume  Crim.  Law,  2d  ed.  361. 
109;  Rex  v.  Benesech,  Peake  Ad.  Cas. 
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tinction  poinfe  only  to  the  difficulty  of  making  proof,  for  witnesses 
are  sworn  to  tell  the  whole  truth.1 

§  1001  [878].  There  are  circumstances  in  which  the  opinion  of 
the  witness  becomes  important  to  the  question  at  issue.  If,  in 
these  circumstances,  he  swears  falsely  to  his  opinion,  he  commits 
perjury ;  though  usually  there  is  difficulty  in  establishing  the 
offence  in  proof.2  And,  growing  doubtless  out  of  the  difficulty 
of  proof,  the  doctrine  is  laid  down,  that  perjury  cannot  be  com- 
mitted where  the  testimony  goes  to  the  question  of  the  legal 
construction  of  an  instrument  in  writing.8  Now,  there  are  cases 
in  which  the  matter  of  construction,  being  a  question  of  law  for 
the  court,  could  not  be  made  the  subject  of  relevant  testimony  by 
a  witness ;  but,  in  cases  not  involving  this  principle,  no  reason 
appears  why,  if  a  witness  falsely  swears  to  such  construction,  and 
proof  can  be  adduced  clearly  establishing  his  knowledge  of  the 
law  to  be  the  reverse  of  his  testimony,  he  should  not  be  holden 
the  same  as  for  any  other  false  swearing.  Where  the  words  of 
the  witness  were,  that  a  person  named  "  did  feloniously  steal,  take, 
and  carry  away  a  rifle,"  Ac,  this  charge  of  stealing  was  held  to 
be  a  statement  of  fact,  not  of  law.4 

§  1002.  When  there  is  evidence  showing  certain  interlineations  in 
a  written  instrument  to  have  been  made  by  one  or  the  other  of  two 
persons ;  then,  if  one  of  these  persons  testifies  that  he  did  not 
make  them ;  and  the  testimony  is,  as  he  knows,  false ;  he  commits 
perjury.5  But  the  words  "  value  received  "  are  not  material  in  a 
promissory  note ;  therefore  it  is  no  perjury  for  a  defendant  to  deny 
having  used  these  words  in  making  such  a  note.6 

1  United  States  v.  Conner,  3  McLean,    of  fact.    Commonwealth  v.  Thompson,  3 
573;  Commonwealth  v.  Cook,  1  Hob.  Va.    Dana,  301. 

729.    See  Rex  v.  Moody,  5  Car.  &  P.  23  ;  "  Rex  v.  Crespigny,  1  Esp.  280 ;  The 

8.  o.  nom.  Rex  v.  Mudie,  1  Moody  &  R.  State  v.  Woolverton,  8  Black! .  452. 

128.  *  Hoch  t7.  People,  3  Mich.  552.    And 

2  Reg.  v.  Schlesinger,  10  Q.  B.  670,  12  see  The  State  o.  Lea,  3  Ala.  602. 

Jur.  283,  17  Law  J.  n.  8.  M.  C  29 ;  Fer-  6  Smith  v.  Deaver,  6  Jones,  N.  C  563. 

gus  v.  Hoard,  15  111.  357;  The  State  v.  *  People  v.  McDermott,  8  Cal.  288.    I 

Lea,  3  Ala.  602  ;  Patrick  v.  Smoke,  3  have  stated,  in  the  text,  what  of  undoubted 

Strob.  147  ;  The  State  v.  Cruikshank,  6  law  can  be  drawn  from  this  case.    Bat  the 

Blackf.  62  ;  Rex  v.  Pedley,  1  Leach,  4th  case  seems  to  hold,  that,  where  a  defendant 

ed.  325.    See  1  Hawk.  P.  C.  Curw.  Ed.  p.  is  saed  on  a  promissory  note  set  oat  in 

433,  §  7  and  note ;  1   Gab.  Crim.  Law,  the  plaintiff's  complaint  as  containing  the 

793;  1  Russ.  Crimes,  Grea.  Ed.  597;  1  words  "value  received,"  if  he  swears  to 

Alison  Crim.  Law,  468.    A  witness,  testi-  having  made  a  note,  but  none  with  these 

fving  to  the  sufficiency  of  a  surety  at  a  par-  words,   he   does  not,   though  he  swears 

ticular   time,  says,   "  he   considered   him  falsely,  commit  perjury.    Now,  it  seems  to 

good : "  that  expression  is  not  merely  his  me,  that,  under  6ome  circumstances,  there 

opinion,  but  is  admissible  as  a  statement  might  be,  for  instance,  a  question  of  van- 
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§  1003.  When  a  man  untruly  testifies,  that  he  did  not  send  his 
son  to  school  a  year,  he  commits  perjury  or  not,  according  as  the 
fact  of  snch  sending  is  relevant  or  not  to  the  issue  on  trial.1  A 
witness  before  a  grand  jury,  who  swears  falsely,  in  answer  to  the 
question  whether  or  not  he  knew  that  any  person  within  the  last 
year,  in  the  county,  had  violated  the  laws  against  gaming,  by 
betting  upon  any  gaming-table,  bank,  cards,  or  other  device  pro- 
hibited by  law,  may  be  indicted  for  perjury,  in  a  State  where  such 
betting  is  a  criminal  offence.2 

III.  The  Testimony  as  being  false. 

§  1004  [879].  The  testimony  must  be,  as  we  shall  see  by  and 
by,8  corrupt ;  and  from  this  proposition  may  be  inferred  the  fur- 
ther one,  that  it  must  be  false.  But,  if  the  witness  supposes  he 
is  testifying  falsely,  it  is  corrupt  as  to  him,  and  a  perversion  of  the 
truth  in  a  course  of  justice  ;  it  is  therefore  perjury,  though  in  fact 
what  he  says  is  true.4 

§  1005  [880] .  If  a  witness  testifies  —  either  in  two  different 
cases,  or  in  one  case  at  different  examinations,  or  at  one  examina- 
tion —  to  two  opposite  things,  irreconcilable  with  each  other,  he 
commits  perjury  in  making  the  false  statement,  but  not  in  making 
the  true  one.6  And  though  what  he  said  when  he  told  the  truth 
may  be  shown  in  evidence  against  him  on  the  indictment  for  tell- 
ing the  falsehood,  yet  there  must  be  testimony  outside  of  his  own 
contradictory  statements  showing  which  of  the  two  is  false.6 

IV.  The  Intent. 

§  1006  [881].  A  question  of  some  difficulty  has  arisen  on  this 
subject ;  namely,  whether  perjury  requires  the  specific  intent  to 
swear  falsely,  or  whether  it  is  committed  by  false  swearing  pro- 

ance  raised  on  such  false  testimony,  render-  6  1  Hume   Crim.   Law,  2d  ed.   366  ; 

ing,  therefore,  the  testimony  material ;  and,  Dodge  v.  The  State,  4  Zab.  455 ;  Reg.  v. 

if  it  amounted  to  a  denial  of  the  making  Hnghes,  1  Car.  &  K.  519.    The  majority 

of  the  particular  note,  it  would  be  material  of  the  judges,  in   People  v.   Burden,  9 

in  the  fullest  sense.  Barb.  467,  seemed  to  be  of  opinion,  that 

1  Floyd  v.  The  State,  30  Ala.  511.  the  circumstances  and  form  of  the  second 

8  The  State  v.  Terry,  SO  Misso.  868.  statement  may  be  such  as  to  render  it  suffi- 

8  Post,  §  1006  et  seq.  cient  in  proof  of  perjury  in  the  first,  with- 

4  Vol.  I.  §  524 ;  3  Inst.  166.  out  external  evidence. 
*  Martin  v.  Miller,  4  Misso.  47 ;  May- 
nurd's  case,  1  Vent  182. 
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duced  by  gross  carelessness  concerning  the  evidence,  or  by  other 
evil  mind.  The  reader  is  referred  to  the  chapters  in  the  previous 
volume  relating  to  the  intent,  for  a  fuller  statement  of  this  dis- 
tinction. Hawkins  says:  "It  seemeth  that  no  one  ought  to  be 
found  guilty  [of  this  offence],  without  clear  proof  that  the  false 
oath  alleged  against  him  was  taken  with  some  degree  of  delibera- 
tion ;  for,  if,  upon  the  whole  circumstances  of  the  case,  it  shall 
appear  probable  that  it  was  owing  rather  to  the  weakness  than 
perverseness  of  the  party,  as  where  it  was  occasioned  by  sur- 
prise, or  inadvertency,  or  a  mistake  of  the  true  state  of  the  ques- 
tion, it  cannot  but  be  hard  to  make  it  amount  to  voluntary  and 
corrupt  perjury,  which  is  of  all  crimes  whatsoever  the  most  in- 
famous and  detestable." 1  But  this  view  comes  short  of  meeting 
the  exact  difficulty. 

§  1007  [882].  That  perjury  must  be  what  the  law  calls  wilful 
and  corrupt,  is  well  settled.2  Even  an  indictment  which  charges 
the  defendant  with  having  "falsely"  and  maliciously  given  in 
the  testimony,  is  not  sufficient,  unless  it  also  alleges  that  the 
swearing  was  "  wilful "  or  was  "  corrupt ;  ^  or,  perhaps,  the  two 
words  must  be  united.8  A  mere  mistake  of  the  facts  is  not, 
therefore,  enough.4  And  if  a  man  states  the  truth  to  a  lawyer 
who  reduces  the  statement  to  writing,  and  then  makes  oath  to  the 
writing  under  persuasion  of  this  legal  adviser,  in  whom  he  has 
confidence,  that  it  differs  not  from  the  oral  statement,  he  cannot 
be  convicted  of  perjury,  though  in  fact  the  writing  is  wrong.6  So, 
generally,  if  one  states  truly  the  facte  to  the  writer  of  an  affidavit, 
and  swears  to  it  when  it  is  drawn  up,  he  does  not  commit  perjury, 
though  the  statements  are  erroneously  written  by  the  amanuensis ; 
"  for,"  observed  the  judge,  "  the  witness,  in  such  case,  has  a 

1  1  Hawk.  P.  C.  Carw.  Ed.  p.  429,  $  2.  case  observing :  "  The  maxim  is  admitted, 

*  Wyld  v.  Cookman,  Cro.  Eliz.  492,  pi.  that  ignorance  of  the  law  constitutes  no 
9;  Rex  v.  Smith,  2  Show.  165;  United  excuse  for  the  commission  of  a  crime. 
States  v.  Babcock,  4  McLean,  113;  The  But  the  intention  with  which  the  act  is 
State  v.  Carland,  3  Dev.  114.  done  must  giro  a  character  to  the  act.    A 

8  Rex  v.  Richards,  7  D.  &  R.  665 ;  s.  0.  man  may  innocently  commit  homicide.    If, 

nom.  Rex  v.  Stephens,  5  B.  &  C.  346.  in  doing  a  lawful  act,  he  should  uninten- 

*  Reg.  v.  Muscot,  10  Mod.  192,  195;  tionally  kill  a  fellow-creature,  he  is  in  no 
Rex  v.  DeBeauvoir,  7  Car.  &  P.  17 ;  Reg.  sense  guilty  of  a  crime.  A  bankrupt  .  .  . 
v.  Fontaine  Moreau,  11  Q.  B.  1028;  Com-  acts  fairly  in  submitting  the  facts  to  his 
monwealth  v.  Cook,  1  Rob.  Va.  729 ;  The  council,  and,  by  acting  under  his  advice,  he 
State  v.  Lea,  3  Ala.  602.  shows  a  desire  to  conform  to  the  law ; "  so 

5  United  States  v.  Stanley,  6  McLean,  that,  where  he  makes  a  mistake  by  an 
409.  And  see  United  States  v.  Conner,  omission  from  his  schedule,  he  does"  not 
3  McLean,  583,  McLean,  J.,  in  this  last    commit  perjury. 
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right  to  believe  tbat  the  affidavit  was  drawn  according  to  his 
statements."1  And  rash  swearing  to  what  is  not  true  is  not 
necessarily  perjury.2 

§  1008  [883].  But  the  difficulty  still  remains,  whether,  under 
all  circumstances,  there  must  be  in  the  mind  of  the  witness  the 
specific  intent  to  swear  to  what  is  not  true.  There  is  a  New  York 
case,  tried  before  Walworth  while  circuit  judge,  in  which  he 
clearly  stated  to  the  jury,  that  intoxication  is  no  defence  to  an 
indictment  for  perjury.8  If  this  latter  proposition  is  universally 
correct,  the  result  is,  that  men  may  commit  perjury  without  the 
specific  intent  mentioned.4  On  the  other  hand,  Baldwin,  J.,  laid  it 
down  on  one  occasion,  that  rash  and  reckless  disregard  of  the 
truth,  where  there  is  not  belief  in  the  mind  of  the  witness  that  he 
is  swearing  falsely,  is  not  sufficient ;  though  his  testimony,  in  fact 
false,  would  have  been  made  correct  if  he  had  used  caution.  This 
learned  judge  added :  "  His  negligence  or  carelessness  in  coming 
to  that  belief  or  conclusion  of  the  mind,  without  taking  proper 
pains  to  enable  him  to  ascertain  the  truth  of  the  facts  to  which  he 
swears,  does  not  make  his  oath  corrupt,  and  perjury  cannot  be 
wilful  where  the  oath  is  according  to  the  belief  and  conviction  of 
the  witness  as  to  its  truth." 5  And,  on  the  whole,  the  doctrine 
best  supported  seems  to  be,  as  stated  in  our  previous  volume,  that 
the  intent  must  be  specific,  to  swear  untruly.6 

V.  English  Statutes  as  Common  Law  here. 

§  1009.  In  a  recent  English  case,  Pollock,  C.  B.,  is  reported 
to  have  said :  "  Perjury  was  always  an  offence  at  common  law. 
....  The  statute  of  Elizabeth  defined  the  offence  and  increased 
the  punishment."7  Of  this  statute  of  Elizabeth  —  5  Eliz.  c.  9, 
a.  d.  1562  —  the  Pennsylvania  judges  say,  that  "  it  is  in  force 
except  the  10th,  11th,  12th,  and  13th  sections,  which  are  inappli- 
cable to  this  commonwealth,  and  except  the  punishment  by  im- 
prisonment, and  paying  of  money,  which  is  altered  by  our  act  of 
assembly  for  reforming  the  penal  laws."8    But  notwithstanding 

1  Jesse  v.  The  State,  20  Ga.  156,  169,  #    6  United  States  v.  Shellmire,  Bald.  370, 
opinion  by  McDonald,  J.  878. 

2  United  States  v.  Atkins,  Sprague  558.         6  Vol.  I.  {  396. 

*  People  o.  Willey  2  Parker,  19.  7  Reg.  v.  Gibbon,  1  Leigh  &  C.  109, 

4  See  the  chapter  on  drunkenness,  Vol.  I.    111. 
$  488  et  seq.  *  Report  of  Judges,  3  Binn.  595, 62 1 .  And 
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the  hasty  observation  of  the  learned  English  judge,  this  statute 
will  probably  be  found  to  have  been  of  but  little  practical  conse- 
quence either  in  England  or  in  the  American  cblonies ;  though,  as 
the  Pennsylvania  judges  in  effect  observe,  it  may  doubtless  be 
deemed  to  be,  in  a  certain  sense,  a  part  of  our  common  law.  The 
material  portion  of  the  statute,  with  its  expositions,  may  be  found  in 
Hawkins.1  This  learned  writer  observes :  "  Prosecutions  upon  this 
statute,  being  more  difficult  than  by  indictment  at  common  law, 
are  very  seldom  brought."  a 

§  1010.  We  may,  therefore,  dismiss  all  consideration  of  old 
English  statutes,  as  being  of  no  practical  consequence  in  the 
United  States. 

VI.  American  Statutes. 

§  1011.  There  are,  in  probably  most  of  our  States,  statutes 
relating  to  this  criminal  offence  of  perjury  ;  and  some  of  the  stat- 
utes operate  to  increase  somewhat  the  boundaries  of  the  offence. 
It  is  so  in  New  York ;  there  the  offence  is  somewhat  enlarged  by 
the  statutes.8 

§  1012.  In  Kentucky  the  statute  is :  "  If  any  person,  in  any 
matter  which  is  or  may  be  judicially  pending,  or  on  any  subject 
in  which  he  can  be  legally  sworn,  or  on  which  he  is  required  to  be 
sworn,  when  sworn  by  a  person  authorized  to  administer  an  oath, 
shall  wilfully  and  knowingly  swear,  depose,  or  give  in  evidence 
that  which  is  untrue  and  false,  he  shall  be  confined,"  <fcc.  And  a 
learned  judge  has  observed  :  "  This  provision  of  the  statute 
embraces,  and  was  obviously  intended  to  embrace,  a  large  class  of 
offences  which  did  not  amount  to  perjury  at  common  law,  and  for 
which  no  punishment  had  been  provided.  And  to  constitute  an 
offence  of  this  class,  it  is  not  made  necessary  by  the  statute,  either 
that  the  oath  should  be  taken  in  a  matter  judicially  pending  at  the 
time,  or  in  a  matter  material  to  any  point  in  question.  The 
offence  is  complete  if  it  be  shown  that  the  false  oath  was  taken, 
knowingly  and  wilfully,  on  a  subject  on  which  the  parly  could  be 
legally  sworn,  and  before  a  person  legally  authorized  to  administer 
the  oath."  4 

see  Roberts  Dig.  Stats.  359,  where  may  be  s  lb.  p.  437,  note, 

found  the  1st  9  sections  of  the  statute.    It  *  See  the  observations  of  the  commia- 

contains,  in  all,  IS  sections.  sioners  in  Draft  of  a  Penal  Code,  46  et  seq. 

*  1  Hawk.  P.  C.  Curw.  Ed.  p.  436  et  *  Commonwealth  v.  Powell,  2  Met.  Ky. 

seq.,  where  also  are  given  some  subsequent  10, 12,  opinion  by  Duvall,  J. 
English  enactments. 
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§  1018.  In  Massachusetts  the  words  are :  "  Whoever,  being 
required  by  law  to  take  an  oath  or  affirmation,  wilfully  swears  or 
affirms  falsely,  in  regard  to  any  matter  or  thing  respecting  which 
such  oath  or  affirmation  is  required,  shall  be  deemed  guilty  of 
perjury." l  But  it  is  needless  to  follow  these  provisions,  since 
each  practitioner  will  consult  the  statutes  of  his  own  State. 


VII.   Concluding  Points. 

§1014  [885].  Degree  of  the  crime  and  the  punishment.  "Before 
the  Conquest,"  says  Lord  Coke, "  perjury  was  punished  sometimes 
by  death,  sometimes  by  banishment,  and  sometimes  by  corporal 
punishment,  Ac." a  But  afterward  the  usual  penalty  of  misde- 
meanor—  being  imprisonment,  fine,  and  the  like  —  came  to  be 
universal ;  and,  since  then,  if  not  at  all  times,  this  offence  is 
merely  a  misdemeanor  at  the  common  law,  and  not  felony.8  In 
some  of  the  States,  as  Georgia,4  it  is  felony  by  force  of  the 
statutes.5 

§  1015  [886].  Attempts.  We  have  seen,6  that  perjury,  though 
a  substantive  crime,  partakes  of  the  nature  of  attempt.  Yet  this 
crime  must  be  so  far  carried,  that,  if  one,  for  instance,  merely 
writes  an  affidavit,  which  is  not  used,  he  is  not  guilty  of  the  com- 
plete offence  of  perjury ; 7  though,  if  it  is  sworn  to,  being  false,  yet 
not  tendered  in  court,  he  does  become  fully  guilty.8  Still,  by  acts 
short  of  the  full  offence,  he  may  perpetrate  the  attempt  to  commit 
perjury ;  which  attempt  is  indictable  °  on  principles  mentioned  in 
our  previous  volume.10  For  example,  if  one  takes  an  oath  before 
an  officer  not  authorized  to  administer  it,  intending  it  shall  be 
used  in  a  course  of  justice,  he  is  punishable  for  an  attempt,  the 
same  as,  if,  the  officer  being  authorized  as  he  supposed  him  to  be, 
he  would  then  be  for  the  offence  complete.11 

§  1016  [887] .   Subornation  of  perjury.  The  doctrine  is  familiar, 

1  Gen.  Stats,  c.  163,  $  2.  And  see  Com-  '  And  see  De  Beroie  v.  The  State,  19 

mon wealth  v.  Hughes,  5  Allen,  499.  Ala.  23. 

a  3  Inst.  163.  °  Vol.  I.  $  524. 

8  3  Inst.  163;  Case  of  False  Affidavits,  7  Rex  v.  Taylor,  Holt,  534. 

12  Co.  128;  Ryalls  v.  Reg.  13  Jar.  259,  18  8  Ante,  §  992. 

Law  J.  x.  b.  M.  C.  69;  Rex  v.  Wallen-  «    B  Reg.  v.  Stone,  Dears.  251,  23  Law  J. 

gen,  1  Sid.  106;  Manner's  case,   12  Co.  n.  b.  M.  C.  14,  17  Jur.  1106,  22  Eng.  L. 

101 ;  Reg.  t>.  Dunn,  12  Jur.  99;  Rex  v.  &  Ea.  593;  post,  $  1016. 

Johnson,  2  Show.  1,  4 ;  2  Chit.  Crim.  Law,  10  Vol.  I.  §  657  et  seq. 

313.  u  Reg.  v.  Stone,  supra. 

*  A.  v.  B.,  R.  M.  Charl.  228. 
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that,  if  one  procures  another  to  commit  a  misdemeanor,  and  the 
other  commits  it,  the  procurer  is  indictable  for  the  act  done  by 
the  other,  the  same,  precisely,  as  if  his  own  hand  had  performed 
it.1  This  principle  applies  in  perjury ; 2  but,  as  a  mere  name 
given  to  the  procuring,  it  is  called  subornation  of  perjury.  Yet, 
in  fact,  it  is  perjury  itself.  It  requires  that  the  offence  be  actually 
committed  by  the  person  operated  on ; 8  while,  however,  if  it  is 
not  so  committed,  the  solicitation  is  an  indictable  attempt,4  accord- 
ing to  principles  already  sufficiently  discussed.6 

1  Vol.  L  §  627.  «  l  Hawk.  P.  C.  Ciirw.  Ed.  p.  435, f  10 ; 

3  And  see  United  States  v.  Staats,  8    Rex  v.  Phillips,  Cas.  temp.  Hardw.  241 ; 
How.  U.  S.  41.  Rex  v.  Jonson,  2  Show.   1,  2;  Reg.  r. 

8  Vol.  I.  4  919  ;  1  Hawk.  P.  C.  Corw.    Darby,  7  Mod.  100. 
Ed.  p.  435 ;  3  Inst.  167  ;  1  Russ.  Crimes,        ■  Vol.  L  §  689,  690. 
Grea.  Ed.  596  ;  Rex  v.  Johnson,  2  Show. 
1,4;*  Commonwealth  v.  Douglass,  5  Met. 
241. 


PETIT  LARCENY.    See  Vol.  I.  §  621,  622,  715,  721,  722,  744,  745.    And  tee  ante, 
tit.  Labcbkt. 
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CHAPTER    XLVII. 

PIRACY,  i 

§  1017.  In  Kent's  Commentaries  we  read  as  follows :  "  Piracy 
is  robbery  or  a  forcible  depredation,  on  the  high  seas,  without 
lawful  authority,  and  done  animo  furandi,  and  in  the  spirit  and 
intention  of  universal  hostility.  It  is  the  same  offence  at  sea  with 
robbery  on  land ;  and  all  the  writers  on  the  law  of  nations,  and  on 
the  maritime  law  of  Europe,  agree  in  this  definition  of  piracy."9 
Lord  Coke  describes  a  pirate  as  "  a  rover  and  a  robber  upon  the 
sea."  8  Mr.  Leach,  one  of  the  editors  of  Hawkins,  defines :  "  A 
pirate  is  one  who,  to  enrich  himself,  either  by  surprise  or  open 
force,  sets  upon  merchants  or  others  trading  by  sea,  to  spoil  them 
of  their  goods  or  treasure."  And  again  :  "  A  pirate,  at  the 
common  law,  is  a  person  who  commits  any  of  those  acts  of  rob- 
bery and  depredation  upon  the  high  seas,  which,  if  committed 
on  land,  would  amount  to  felony  there."4  It  is  believed  that  the 
last-cited  definition  is  the  one  which  best  accords  with  the  modern 
understanding  of  the  common-law  legal  profession.5 

1  For  matter  relating  to  this  title,  see  was   associated  Judge  Shipman,  concur- 

Vol.  I.  §  88,  381,  833.  ring,  in  laying  down  the  law  to  the  jury, 

*  1  Kent  Com.  183.  said,  among  other  things,  the  following : 
8  3  Inst.  113.  "  It  has  already  been  determined  by  the 
4  1  Hawk  P.  C.   Cnrw.   Ed.    p.   251,  highest  antbority,  the  supreme  court  of  the 

§  1,  3.  United  States,  that  we  must  look  to  the 

*  This  is  the  definition  which  is  given  common  law  for  a  definition  of  the  term 
by  Mr.  Russell,  1  Russ.  Crimes,  Orea.  Ed.  robbery;  as  it  is  to  be  presumed  it  was 
p.  94.  In  the  early  part  of  our  secession  used  by  Congress  in  the  act  in  that  sense ; 
civil  war,  there  were  two  instances  in  and,  taking  this  rule  as  our  guide,  it  will 
which  persons  acting  as  privateersmen  be  found  the  crime  consists  m  this :  the 
under  authority  of  the  rebel  government  felonious  taking  of  goods  or  property  of 
were  tried  in  the  civil  tribunals,  not  for  any  value  from  the  person  of  another,  or 
piracy  under  the  law  of  nations,  but  for  a  in  his  presence,  against  his  will,  by  violence, 

sort  of  statutory  piracy,  defined  by  act  of  or  putting  him  in  fear It  need  not 

Congress  to  be  where  "  anv  person  shall,  be  a  taking  which,  if  upon  the  high  seas, 

upon  the  high  seas,  commit  the  crime  of  would  amount  to  piracy  according  to  the 

robbery,  in  or  upon  any  ship  or  vessel,  or  law  of  nations,  or  what,  in  some  of  the 

upon  any  of  the  ship  s  company  of  any  books,  is  called  general  piracy  or  robbery, 

ship  or  vessel,  or  the  lading  thereof."    In  This  is  defined  to  be  a  forcible  depredation 

one  of  these  cases,  tried  in  the  United  upon  property  upon  the  hi^h  seas  without 

States  circuit  court  for  the  southern  district  lawful  authority,  done  ammo  furandi,  — 

of  New  York,  Judge  Nelson,  with  whom  that  is,  as  defined  in  this  connection,  in  a 
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§  1018.  It  will  not,  for  reasons  which  we  shall  presently  see,  be 
well  to  detain  the  reader  with  a  full  consideration  of  this  common- 
law  offence  of  piracy,  or  even  of  the  statutory  offence  as  known 
in  this  country ;  but  it  may  be  observed,  in  general,  that,  while 
the  before-recited  definitions  convey  a  good  general  idea  of  the 
matter,  the  following  points,  resting  in  acknowledged  principles  of 
international  law,  are  worthy  of  regard :  1.  Though  a  particular 
act  of  a  criminal  nature,  committed  on  the  high  seas,  should  be 
such  as  to  come  within  the  general  idea  of  piracy,  still  it  would 
not  be  the  duty,  in  any  absolute  sense,  of  a  nation  whose  own 
subjects  were  not  injured  by  the  act,  to  arrest  the  pirates,  and  bring 
them  to  trial  in  its  courts.  Hence,  suppose  there  is  a  rebellion, 
and  suppose  the  rebels  commission  privateers  to  cruise  against  the 
commerce  of  the  established  government,  and  suppose — what  is 
probably  not  true,  but  what  some  persons  assert  to  be  true  — 
that  the  acts  of  the  cruisers  are  necessarily  to  be  regarded  as 
piracies  in  the  courts  of  all  nations  who  do  not  recognize  the 
rebels  as  "  belligerents,"  still  the  executive  and  administrative 
powers  of  no  government  are  obliged  to  cause  such  cruisers  to 
be  arrested  and  taken  before  the  courts  for  trial.  This,  even  on 
the  supposition  named,  is  a  matter  about  which  they  may  properly 
do  as  they  choose. 

§  1019.  2.  On  the  other  hand,  suppose  a  particular  act,  which 
is  an  offence  against  one  nation,  but  not  an  offence  against  other 
nations,  is,  therefore,  not  piracy,  still  it  may  be  punished  by  the 
nation  whose  laws  it  offends,  and  whose  rights  it  invades,  to  the 

spirit  and  intention  of  universal  hostility,  bring  the  crime  charged  in  the  present  case 

A  pirate  [under  the  law  of  nations]  is  said  against  the  prisoners  within  this  definition 

to  be  one  who  roves  the  sea  in  an  armed  of  robbery  and  piracy,  as  known  to  the 

vessel,  without  any  commission  from  any  common  law  of  nations,   there  would  be 

sovereign  State,  on  his  own  authority,  and  great  difficulty  in  so  doing  either  upon  the 

for  the  purpose  of  seizing  by  force  and  evidence,  or,  perhaps,  upon  the  counts,  as 

appropriating  to  himself,  without  discrimi-  charged  in  the  indictment — certainly  upon 

nation,  every  vessel  he  may  meet.   For  this  the  evidence.    For  that  shows,  if  anything, 

reason,  pirates,  according  to  the  law  of  an  intent  to  depredate  upon  the  vessels  and 

nations,  have  always  been  compared  to  property  of  one  nation  only,  —  the  United 

robbers ;    the  only  difference  being,  that  States,  —  which  falls  far  short  of  the  spirit 

the  sea  is  the  theatre  of  the  operations  and  intent,  as  we  have  seen,  that  are  said 

of  one,  and  the  land  of  the  other.    And  to  constitute  essential  elements  of  the  crime, 

as  general  robbers  and  pirates  upon  the  But  the  robbery  charged  in  this  case  is  that 

high  seas  are  deemed  enemies  of  the  human  which  the  act  of  Congress  prescribes  as  a 

race,  —  making  war  upon  all  mankind  in-  crime,  and  may  be  denominated  a  statute 

discriminately,  the  crime  being  one  against  offence  as  contradistinguished   from  that 

the  universal  laws  of  society,  —  the  vessels  known  to  the  law  of  nations."  Warburton's 

of  every  nation  have  a  right  to  pursue,  Trial  of  the  Officers  and  Crew  of  the  Pri- 

seize,  and  punish  them.    Now,  if  it  were  vateer  Savannah,  p.  370,  371. 
necessary  on  the  part  of  the  government  to 
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same  extent,  in  all  respects  whatever,  as  if  it  were  piracy ;  that  is, 
as  if  it  were  an  offence  also  against  all  other  nations*  If,  there- 
fore, "  belligerent  rights "  are,  by  a  foreign  nation,  accorded  to 
our  rebels  in  a  time  of  civil  war;  and  our  government,  wisely 
or  unwisely,  treats  as  pirates  persons  captured  in  the  service  of 
the  rebels  on  the  high  seas ;  and  a  subject  of  the  foreign  nation 
voluntarily  enters  into  the  naval  service  of  the  rebels,  —  such 
subject's  government  cannot  complain  though,  when  he  is  cap- 
tured, he  is  hung  as  a  pirate.  The  act  of  the  subject  being 
voluntary,  he  must  take  its  previously-announced  and  known 
consequences;  and  his  government  could  not  interfere  on  any 
higher  or  better  ground  than  if  he  had  been  killed  in  battle. 
The  reader  will,  however,  understand,  that  these  two  propositions 
are  stated  as  resting  in  juridical  reason  and  established  principle, 
rather  than  as  being  conclusions  to  which  all  nations,  at  all  times, 
affirmatively  assent  They  have  been  denied,  for  instance,  by  vari- 
ous persons,  during  the  progress  of  our  own  secession  war. 

§  1020  [888].  The  reader  remembers  the  doctrine,  that  the 
tribunals  of  the  United  States  have  no  common-law  jurisdiction.1 
Piracy,  therefore,  being  an  offence  committed  out  of  the  States, — 
unless,  indeed,  may  be  excepted  some  localities  which  are  both  on 
the  high  seas  and  within  a  particular  State,—  cannot  be  punished, 
except  under  a  statute  enacted  by  Congress.  On  the  third  day  of 
March,  a.  d.  1819,  the  following  section  was  adopted  :  "  That  if 
any  person  or  persons  whatsoever,  shall,  on  the  high  seas,  commit 
the  crime  of  piracy,  as  defined  by  the  law  of  nations,  and  such 
offender  or  offenders  shall  afterwards  be  brought  into  or  found  in 
the  United  States,  every  such  offender  or  offenders  shall,  upon 
conviction  thereof,  before  the  circuit  court  of  the  United  States 
for  the  district  into  which  he  or  they  may  be  brought,  or  in  which 
he  or  they  shall  be  found,  be  punished  with  death."  2  But  the 
next  section  provides, "  That  this  act  shall  be  in  force  until  the 
end  of  the  next  session  of  Congress ; "  and,  though  other  parts  of 
it  were  afterward  made  perpetual,  this  section  was  not.3  There 
was,  however,  passed  at  the  next  session,  the  provision,  that  the 
foregoing  section  "  is  hereby  continued  in  force,  as  to  all  crimes 
made  punishable  by  the  same,  and  heretofore  committed,  in  all 

1  Vol.  I.  §  155eteeq.  »  Dunlop's  Digest   of    United   States 

2  8  U.  S.  Stats,  at  Large,    c.  77,  $  5,    Laws,  p.  598,  note. 
p.  510. 
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respects  as  fully  as  if  the  duration  of  the  said  section  had  been 
without  limitation.9' 1  And  though  we  may  perhaps  infer,  that 
the  word  "  heretofore  "  was  written  by  mistake  of  the  engrosser 
of  the  statute  for  hereafter,  yet  thus  it  stands  in  all  the  printed 
editions  of  the  United  States  laws,  one  edition  of  which,  if  not  all, 
was  carefully  read  by  the  original  rolls,  is  made  by  act  of  Congress 
evidence  in  court,  and  bears  the  highest  marks  of  correctness. 
The  effect  of  the  provision,  as  it  stands,  was  to  enable  the  tribu- 
nals to  punish  the  offence  where  it  had  been  committed  already.2 

§  1021  [889].  Since,  therefore,  we  have  no  piracy  as  recog- 
nized under  the  law  of  nations,  or  the  common  law,  over  which 
our  tribunals  have  jurisdiction,  there  seems  to  be  no  propriety 
in  entering  into  a  further  discussion  of  the  common-law  offence, 
in  these  volumes.  But  the  reader  is  the  rather  referred  to 
some  authorities  and  books  which  he  may  consult  if  occasion 
requires.8 

§  1022  [890.]  There  are,  however,  various  statutes  punishing 
specific  acts,  of  a  nature  akin  to  piracy,  as  such ;  but  these  the 
reader  will  consult  in  the  collections  of  United  States  laws  which 
he  may  have  at  hand.  Questions  concerning  piracy,  either  statu- 
tory or  at  the  common  law,  do  not  often  arise ;  and,  when  they  do, 
time  sufficient  for  a  full  examination  of  the  reports  of  decisions  is 
usually  given ;  and  no  statutory  expositions  of  ours  could  save 


1  Act  of  May  15,  1820,  3  U.  8.  Stats,  at  11   Wheat.  1 ;  United  States  v.  Gibert,  2 

Large,  c.  118,  (2,  p.  600.  Sumner,   19;   United  States  v.  Tally,  1 

*  See  Vol.  I.  4  215.  Gallis.  247  ;  The  Antelope,  10  Wheat  66 ; 

8  1  Hawk.  P.  C.  Curw.  Ed.  p.  251 ;  2  United  States  v.  Jones,  3  Wash.  C.  C. 

East  P.  C.  792;  4  Bl.  Com.  71 ;  3  Chit.  209, 228  ;  Adams  v.  People,  1  Comst.  173, 

Crim.  Law,  1090;   1  Ross.  Crimes,  Grea.  177;    United  States  v.  Pirates,  5  Wheat. 

Ed.  94,  and  see  the  American  note ;  1  Gab.  184 ;  United  States  v.  Palmer,  3  Wheat. 

Crim.  Law,  814;  Boscoe  Crim.  Ev.  832;  610. 

2  Deac.  Crim.  Law,  1027;  2  Inst.  Ill  ;  3  Under  English  Statute*.    The  Magellan 

U.  S.  Stats,  at  Large,  p.  510,  note.    Mr.  Pirates,  18  Jur.  18,  25  Eng.  L.  &  Eq.  595; 

Wharton  has  presented  the  subject  in  its  Rex  v.  Curling,  Ross.  &  Ky.  123 ;  Keg.  v. 

American  aspect ;  and  to  his  book  I  refer  McGregor,  I  Car.  &  K.  429. 

the  reader.    He  has  fallen  into  the  error —  Under  American  Statutes  and  Treaties. 

Whart.  Crim.  Law,  $  2825,  2831  —  of  sap-  United  States  v.  Jones,  3  Wash.   C.  C. 

posing  that  Stat.  March  3, 1819,  4  5,  is  209 ;  United  States  v.  Tully,  1  Gallis,  247; 

made  perpetual  bj  Stat.  May  15,  1820,  §  2.  United  States  v.  Smith,   5  Wheat.  153; 

I  have  not  examined  his  chapter  to  ascer-  United  States  v.  Pirates,  5  Wheat  184; 

tain  whether  the  other  parts  of  it  are  cor-  United  States  v.  Palmer,  3  Wheat.  610 ; 

rect  or  not.    The  reader  may  consult  also  United  States  v.  Klintock,  5  Wheat  144 ; 

the  following  cases :  British   Prisoners,   1   Woodb.  &  M.  66 ; 

Cases  illustrating  Common-Law  Doctrines,  United  States  v.  Howard,  3  Wash.  C  C. 

exhibited  either  in  the  construction  of  stat-  340. 
utes  or  otherwise.    The  Marianna  Flora, 
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such  examination,  unless  these  pages  were  to  be  encumbered  with 
the  matter  to  an  extent  quite  out  of  proportion  to  its  practical 
importance. 

§  1023.  Under  the  title  Treason,  we  shall  enter  into  a  consid- 
eration of  various  things,  which,  in  some  circumstances,  may  be 
illustrative  of  the  law  of  piracy. 
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CHAPTER     XLVIII. 


POLYGAMY,  i 


§  1024  [891].  The  subject  of  polygamy  does  not  often  arise ; 
and  it  has  been  already  treated  of,  in  some  of  its  aspects, 
by  the  author  of  these  volumes  under  the  general  title  of 
Marriage  and  Divorce.2  There  remain,  however,  a  few  points 
to  be  stated. 

§  1025  [892].  Polygamy  can,  according  to  the  general  princi- 
ples of  the  law,  be  committed  only  where  the  second  marriage 
is  in  the  same  State  in  which  the  indictment  is  found.8  But  this 
difficulty  in  the  way  of  a  conviction  is  sometimes  removed  by  the 
statute ;  as  in  England,  where  the  words  on  this  point  are, 
"  whether  the  second  marriage  shall  have  taken  place  in  England 
or  elsewhere."  4  And  in  Massachusetts  the  enactment  makes  in- 
dictable one  who,  having  a  former  wife  alive, "  shall  marry  another 
person,  or  shall  continue  to  cohabit  with  such  second  husband  or 
wife,  in  this  State."  6  Clearly  the  place  where  the  first  marriage 
was  celebrated  is  quite  immaterial;  because  marriage  is  an  institu- 
tion of  international  as  well  as  of  local  law,  and  so  a  marriage 
abroad  is  of  the  same  validity  here  as  one  at  home.6  Yet 
since  the  offence  of  polygamy  consists,  not  in  being  married 
illegally  and  the  marriage  void,  but  in  the  act  of  entering 
into  this  void  arrangement,  the  consequence  first  above  stated 
necessarily  follows  from  the  doctrine  that  crimes  are  local. 
And  suppose  the  second  marriage  would  be  void  on  the  ground 
of  too  near  consanguinity  or  affinity,  were  no  former  husband 

1  For  matter  relating  to  this  title,  see  *  Stat.  9  Geo.  4,  c.  81,  $  22 ;  Reg.  v. 

Vol.  I.  i  257,  947.    And  see  tit.  Adultery  Topping,  Dean.  647,  7  Cox  C.  C.  103,  36 

and  the  like.  Eng.  L.  &  Eq.  614. 

9  1  Bishop  Mar.  &  Div.  §  296  et  seq.  6  2  R.  8.  c.  130,  $  2. 

1  People  v.  Mosher,  2  Parker,  195  ;  Pat-  °  1  Bishop  Mar.  &  Dir.  f  351, 353,  355, 

nam  v.  Putnam,  8  Pick.  433.  361,  363. 
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or  wife  living,  it  is  still  a  violation  of  the  statutes  against  polyg- 
amy.1 

i  Reg.  v.  Brawn,  1  Car.  &  E.  144. 


POST-OFFICE.    See  tit.  Laboent,  Compound. 

POWDER.    See  Vol.  I.  §  1042. 

PRETENCES,  FALSE.    See  tit.  Cheats  ;  Fjllax  Pretences. 
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CHAPTER    XLIX. 

PRISON    BREACH,   RESCUE,   AND   ESCAPE.* 

Sect.  1026-1028.  Introduction. 

1020.  These  several  Offences  viewed  as  Accessorial. 

1080-1044.  The  substantive  Offence  of  Prison  Breach. 

1046-1061.  The  substantive  Offence  of  Rescue. 

1062-1066.  The  substantive  Offence  of  Escape. 

§  1026  .[893].  These  offences  are  so  analogous  that  they  cannot 
well  be  treated  separately.  Prison  breach  is  a  breaking  and  going 
out  of  prison  by  one  lawfully  confined  therein.  Rescue  is  a  de- 
liverance of  a  prisoner  from  lawful  custody  by  any  third  person.* 
Escape  is  the  allowing,  voluntarily  or  negligently,  of  a  prisoner 
lawfully  in  custody  to  leave  his  confinement.  Also,  where  the 
prisoner  himself  goes  away  from  the  place  of  custody,  without  a 
breaking  of  prison,  his  offence  is  called  an  escape. 

§  1027  [894].  These  several  offences  are  to  be  regarded  in  a 
double  aspect.  In  the  first  place,  the  act  by  which  they  are  com- 
mitted is,  oftentimes,  not  always,  such  as  constitutes  the  offender 
an  accessory  after  the  fact  to  the  crime  of  the  person  assisted.  In 
the  next  place,  the  identical  act  of  prison  breach,  rescue,  or 
escape,  though  an  accessorial  one,  as  just  mentioned,  is  frequently, 
not  always,  a  substantive  crime  also.  That  is,  the  thing  done,  which 
we  are  to  contemplate  in  this  chapter,  may  be  either  what  makes 
the  one  doing  It  an  accessory  after  the  fact,  or  a  person  guilty  of 
a  substantive  offence,  or  it  may  be  both  of  these  together ;  in 
which  last  case,  the  indictment  may  charge  it  as  being  either  one, 
at  the  election  of  the  power  which  prosecutes.8  This  is  a  distinc- 
tion of  the  highest  importance ;  and  some  lawyers  and  legal 
authors,  overlooking  it,  have  gone  far  astray  in  their  judgments 
concerning  this  subject. 

§  1028  [895].  In  our  further  examination  of  the  questions 
lying  before  us  in  this  chapter,  we  6hall  consider  the  following 

1  For  matter  relating  to  these  titles,  see  forcibly  and  knowingly  freeing  another  from 

Vol.  I.  $392,  397,  402, 437,  452, 632,  634-  an  arrest  or  imprisonment"  4  Bl.  Com.  131. 

636,  645,  918.  '  Vol.  I.  §  635,  636. 

a  Blackstone  demies  rescue  to  be  "  the 
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points:  I.  These  several  Offences  viewed  as  Accessorial;  II. 
Prison  Breach ;  III.  Rescue ;  IV.  Escape ;  under  which  last  three 
heads  we  shall  treat  of  the  offence  as  a  substantive  one,  alluding 
occasionally,  however,  to  it  as  accessorial. 


I.    These  several  Offences  viewed  as  Accessorial. 

§  1029  [896] .  In  the  former  volume,  we  discussed  at  large  the 
crime  of  becoming  an  accessory  to  another's  crimes.  The  doc- 
trines there  laid  down  will  guide  the  reader  as  to  the  matter  here 
before  him.  At  the  same  time,  let  us  mention,  that  an  accessory 
after  the  fact,  in  a  felony,  is  a  person  who  in  any  way  aids  the 
principal  felon,  whom  he  knows  to  be  guilty  of  the  particular 
offence.  And  it  has  been  observed,  "  that  a  man  may  become  an 
accessory  to  a  felony  after  the  fact,  by  assisting  a  felon  convict, 
being  in  custody  under  a  sentence  of  transportation,  to  escape  out 
of  prison ;  provided  it  be  such  an  assistance  as  doth  in  law  amount 
to  a  receiving,  harboring,  or  comforting  such  felon." 2  But  this  is 
only  a  particular  form  of  aiding  the  felon ;  and  the  offence  may 
be  equally  committed  by  any  other  assistance  given  him  at  any 
time  after  his  felony  is  done,  either  by  way  of  escape  from  con- 
finement, or  by  harboring  or  concealing  him,  knowing  of  his 
guilt ;  it  being  immaterial  whether  he  has  been  arrested,  or  other- 
wise proceeded  against,  or  not.2 

II.    The  substantive  Offence  of  Prison  Breach. 

§  1030  [897] .  The  offence  of  prison  breach  we  have  already 
defined  to  be,  a  breaking  and  going  out  of  prison  by  one  lawfully 
confined  therein.8  Under  the  ancient  common  law  of  England,  it 
was  a  felony,  whatever  the  cause  of  the  imprisonment ;  provided, 
of  course,  that  the  imprisonment  was  lawful.4  Accordingly  the 
statute  de  frangentibus  prisonam,  1  Edw.  2,  stat.  2,  ameliorated 
this  severity  of  the  law  in  cases  of  misdemeanor,  by  providing, 
"  that  none  from  henceforth  that  breaketh  prison  shall  have  judg- 
ment of  life  or  member  for  breaking  of  prison  only,  except  the 
cause  for  which  he  was  taken  and  imprisoned  did  require  such  judg- 

1  Lord  Hardwicke  in  Bex  v.  Burridge,  *  Ante,  {  1026. 

S  F.  Wms.  439,  485.  *  2  Inst.  589 ;  I  Hale  F.  C.  607  ;  Anony- 

*  The  State  v.  Cuthbert,  T.  U.  F.  Chart,  mous,  1  Dy.  99,  pi.  60. 
13 ;  Commonwealth  v.  Miller,  2  Ashm.  61. 
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ment,  if  he  had  been  convict  thereupon  according  to  the  law  and 
custom  of  the  realm,  albeit  in  times  past  it  hath  been  used  other- 
wise." 1 

§  1031  [898].  There  is  no  room  to  doubt,  that  this  statute  is 
common  law  in  the  United  States ;  and  that,  by  force  of  it,  com- 
bined with  the  anterior  common  law,  any  prisoner  who  frees  himself 
from  lawful  imprisonment  by  what  the  law  calls  a  breaking,  com- 
mits thereby  a  felony  or  a  misdemeanor,  according  as  the  cause  of 
his  imprisonment  was  a  crime  of  the  one  grade  or  the  other.8  But 
it  must  be  understood  that  a  mere  breaking,  in  the  ordinary 
acceptation  of  the  word,  is  not  sufficient  to  constitute  this  offence : 
the  prisoner  must  make  his  exit  also.8  Evidently,  however,  the 
mere  breaking,  done  with  the  intent  to  escapb,  would  constitute 
an  indictable  attempt.4 

§  1032  [899].  But,  to  come  within  this  rule,  the  process  on 
which  the  party  is  committed  must  be  a  criminal  one,  not  merely 
a  civil  process.  So,  indeed,  it  seems :  though  Hawkins  says,  that, 
according  to  the  better  opinion,  before  the  statute  de  frangentibus 
prisonam,  a  prison  breach  was  felony  "  if  the  party  were  lawfully 
in  prison  for  any  cause  whatsoever,  whether  criminal  or  civil,  and 
whether  he  were  actually  in  the  walls  of  a  prison,  or  only  in 
the  stocks,  or  in  the  custody  of  any  person  who  had  lawfully 
arrested  him."6  And  Lord  Coke  perhaps  favors  the  same  view; 
for  he  says :  "  It  appeareth,  by  our  ancient  authors  of  the  law, 
that,  if  a  prisoner,  whatsoever  the  cause  was  for  which  he  was  conir- 
mitted,  had  broken  the  king's  prison,  and  escaped  out,  it  was 
felony."  6  In  like  manner,  it  was  ruled  at  nisi  prius  in  England, 
to  be  indictable  at  the  common  law  if  one  aids  a  prisoner  to  escape 
from  custody,  though  he  be  confined  under  the  remand  of  the 
commissioners  for  the  relief  of  insolvent  debtors,  not  on  any  crim- 
inal charge.7  Yet,  in  opposition  to  this  view,  we  have  the  distinct 
statement  of  Hawkins  himself,  that  for  an  escape  to  be  indictable, 
the  confinement  "  must  be  for  a  criminal  matter ;  and,"  he  even 
adds,  "  some  are  said  to  have  holden  that  no  escape  is  criminal 
but  where  the  commitment  is  for  felony."6    To  make  a  distino 

1  For  expositions  of  this   statute,  see  *  As  to  the   doctrine  of  attempts,  see 

2  Inst.  589  ;  2  Hawk.  P.  C.  Curw.  Ed.  184  ;  Vol.  I.  \  657  et  seq. 

1  Hale  P.  C.  608.  And  see  Commonwealth  6  2  Hawk.  P.  C.  Carw.  Ed.  p.  183,  $  1. 

v.  Miller,  2  Ashm.  61.  G  2  Inst.  589. 

8  See  2  Hawk.  P.  C.  Carw.  Ed.  p.  183,  7  Reg.  v.  Allan,  Car.  &  M.  295,  5  Jar. 

{  1,  p.  186  et  seq.  and  $  21 ;   4  Bl.  Com.  296.    And  see  Vol.  I.  $  918. 

130;  Bex  v.  Haswell,  Rass.  &  Ry.  458.  8  2  Hawk.  P.  C.  Carw.  Ed.  191,  §  3. 

*  2  Hawk.  P.  C.  Curw.  Ed.  p.  186,  §  12. 
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tion  between  escape  and  prison  breach  on  this  point  is  utterly 
impossible ;  and,  on  the  whole,  since  a  confinement  on  civil  proc- 
ess is  merely  for  the  benefit  of  a  private  party,  we  can  hardly 
deem  a  breaking  from  it  indictable,  unless  something  is  at  the 
same  time  done,  which,  on  grounds  distinct  from  those  now  under 
consideration,  gives  it  an  indictable  quality.  There  are  doubtless 
many  cases  in  which  the  act  will  be  indictable  on  such  other 
grounds. 

§  1033  [899  a].  The  author  wishes  it,  however,  to  be  under- 
stood, that  he  is  treating  of  this  matter  rather  according  to  its 
apparent  legal  aspect  as  seen  in  the  few  not  very  well-considered 
decisions  which  we  have,  and  in  the  old  text-books,  than  upon 
principle.  If  we  look  at  the  matter  with  a  single  eye  to  correct 
legal  reasoning,  with  no  reference  whatever  to  any  specific  thing 
found  in  the  books,  we  shall  come  to  a  somewhat  different  con- 
clusion. The  justice  of  the  country  is  a  matter  of  primary  regard 
as  a  public  interest,  whether  viewed  as  justice  to  individuals,  or 
as  justice  to  the  collective  body  of  individuals  called  the  State. 
And  so,  if  a  man  arrested  on  even  a  civil  process,  or  confined  in 
jail  thereon,  breaks  away  from  either  the  personal  custody  of  the 
officer  or  the  walls  of  the  jail,  he  does  an  act  directly  in  obstruc- 
tion of  the  public  justice  of  the  country ;  for  which  act,  therefore, 
he  should  be  liable  to  be  indicted  and  punished  criminally,  the 
same  as  is  a  witness,  who  commits  perjury  in  court.  And  if 
another  person  aids  him  in  the  breaking  from  the  custody,  or 
attempts  to  aid  him,  such  other  person  is  at  least  equally  guilty ; 
—  in  morals,  he  is  more  guilty,  if  not  legally  so ;  —  because  this 
other  person  had  not  the  temptation  of  self-interest  which  rested 
on  the  one  imprisoned. 

§  1034  [900].  When  the  imprisonment  is  unlawful,  —  either 
because  there  is  no  proper  warrant  of  commitment,  in  a  case 
wherein  a  warrant  is  necessary,  or  because  there  is  no  lawful 
right  to  detain  the  prisoner  without  warrant,  —  the  offence  is  not 
perpetrated,  though  the  prison  is  broken.  But  where  the  impris- 
onment is  lawful,  though  the  party  imprisoned  is  not  guilty  of 
what  is  laid  to  his  charge,  he  commits  the  substantive  crime  which 
we  are  considering  whenever  he  breaks  the  prison  and  thereby 
escapes.1 

1  2  Hawk.  P.  C.  Curw.  Ed.  p.  185 ;  2  Inst.    61 .    See  also  Rex  v.  Fell,  1  Ld.  Raym, 
590;  Commonwealth  v.  Miller,  2  Afihm.    424. 
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§  1035  [901].  Moreover,  to  constitute  this  offence,  the  prison 
must  be  broken.  What  is  a  breach  of  the  prison,  what  is  a  lawful 
arrest,  and  what  is  the  dereliction  for  which  the  imprisonment 
must  be  had,  to  make  ground  for  committing  the  crime  of  prison 
breach,  are  matters  not  much  discussed  in  the  modern  books,  and 
not  very  satisfactorily  in  the  ancient  ones.  Gabbett,  the  Irish 
author,  whose  work  is  little  used  in  this  country,  has  treated  of 
the  various  branches  of  the  criminal  law,  as  they  stand  in  the  old 
books,  so  clearly  as  renders  a  quotation  from  him,  on  this  point, 
quite  as  satisfactory  as  the  making  of  any  new  form  of  statement 
would  be.  And  this  quoting  from  Gabbett  is  done  the  more 
readily,  because  evidently  much  of  what  is  found  in  the  old  books, 
relating  to  the  three  heads  of  Prison  Breach,  Rescue,  and  Escape, 
is  not  correct  as  there  stated ;  while,  at  the  same  time,  we  have 
not  sufficient  adjudications  of  a  modern  d^te  to  render  valuable 
any  exposition  of  the  modern  law,  other  than  is  contained  in  the 
foregoing  sections.  The  mere  opinions  of  a  law-writer  would  not 
be  regarded  binding  on  our  tribunals,  however  confident  he  might 
himself  be  of  their  correctness. 

§1036  [902].  Says  Gabbett1  —  let  us  cite  his  authorities  as 
well  as  his  text —  prison  breach  "  is  where  a  party  effects  his  own 
escape  by  force,  whether  he  were  actually  within  the  walls  of  a 
prison  or  only  in  the  stocks,  or  in  the  custody  of  any  constable  or 
private  person  who  had  lawfully  arrested  him.  Such  breach  of 
prison,  or  even  the  conspiracy  to  break  it,  was  felony  at  the  com- 
mon law ;  for  whatever  cause,  criminal  or  civil,  the  party  was 
lawfully  imprisoned ; 2  but  the  severity  of  the  common  law  was 
mitigated  by  the  statute  de  frangentibus  prisonam,  1  Edw.  2,  St. 
2.8  So  that  to  break  prison  and  escape,  when  lawfully  committed 
for  any  treason  or  felony,  remains  still  felony  at  the  common  law ; 
.and  to  break  prison  when  lawfully  confined  on  any  inferior  charge, 
was,  by  this  statute,  punishable  only  as  a  high  misdemeanor,  by 
fine  and  imprisonment.4  We  must  here  notice  the  several  points 
.which  have  been  ruled  upon  the  construction  of  this  statute. 

§  1037  [903].  "  What  is  a  prison,  and  a  lawful  imprisonment 
within  Stat.  1  Edw.  2,  St.  2.  First,  then,  it  is  laid  down  as  a 
clear  principle,  that  any  place  whatsoever  wherein  a  person  under 

1  1  Gab.  Crim.  Law,  S05  et  seq.  8  For  this  statute,  see  ante,  §  1030. 

*  1  Hale,  607-609  ;  2  Hawk.  c.  18,  §  1 ;        *  4  Bl.  Com.  130. 
^rlaat.  589 ;  4  Bl.  Com.  130. 
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a  lawful  arrest  for  a  supposed  crime  is  detained,  whether  in  the 
stocks,  or  in  the  street,  or  in  the  common  jail,  or  the  house  of  a 
constable  or  private  person,  is  properly  a  prison  within  the  mean- 
ing of  the  statute ;  for  imprisonment  is  nothing  else  but  a  restraint 
of  liberty ;  and  the  statute  therefore  extends  as  well  to  a  prison  in 
law  as  a  prison  indeed.1  But  the  imprisonment  must  be  a  lawful 
one  :  and  with  respect  to  this  point  it  is  clear,  that,  if  a  person  be 
taken  upon  a  capias  awarded  on  an  indictment  against  him  for  a 
supposed  treason  or  felony,  he  is  within  the  statute  if  he  break  the 
prison,  whether  any  such  crime  were  or  were  not  committed  by 
him,  or  any  other  person  ;  for  there  is  an  accusation  against  him 
on  record  which  makes  his  commitment  lawful,  however  innocent 
he  may  be ;  and  though  the  prosecution  be  ever  so  groundless.2 
And  so  if  an  innocent  person  be  committed  by  a  lawful  mittimus 
on  such  a  suspicion  of  felony,  actually  done  by  some  other,  as  will 
justify  his  imprisonment,  though  he  be  not  indicted,  he  is  within 
the  statute  if  he  break  the  prison ;  for,  as  he  was  legally  in  custody, 
he  ought  to  have  submitted  to  it  till  he  had  been  discharged  by 
due  course  of  law.8  But  if  no  felony  at  all  were  done,  and  the 
party  be  not  indicted,  no  mittimus  for  such  a  supposed  crime  will 
make  him  guilty,  within  the  statute,  fjpr  breaking  the  prison ;  his 
imprisonment  being  unjustifiable.4 

§  1038  [904].  "  How  far  the  offence  depends  upon  the  nature  or 
lawfulness  of  the  mittimus.  And  though  a  felony  were  done,  yet 
if  there  were  no  just  cause  of  suspicion  either  to  arrest  or  commit 
the  party,  his  breaking  of  the  prison  will  not  be  felony,  if  the  mit- 
timus be  not  in  such  form  as  the  law  requires ;  because  the  law- 
fulness of  his  imprisonment  in  such  a  case  depends  wholly  on  the 
mittimus  :  but  if  the  party  were  taken  up  for  such  strong  causes 
of  suspicion  of  felony  as  will  be  a  good  justification  of  his  arrest 
and  commitment,  it  seems  that  it  will  be  felony  in  him  to  break 
the  prison,  though  he  happen  to  have  been  committed  by  an  in- 
formal warrant ;  for  the  necessity  of  a  mittimus  from  a  magistrate 
depends  rather  on  the  constant  settled  practice  of  justices  of  the 
peace,  than  any  direct  law;  and  therefore  it  seems  difficult  to 
maintain  that  the  informality  of  such  a  mittimus  should  make  it 
lawful  for  the  prisoner  to  break  the  prison  ;  when,  by  the  ancient 

*  2  Hawk.  c.  18,  $  4 ;  2  Inst.  589.    See        "  2  Hawk.  c.  18,  $  6. 
ante,  {  768.  *  2  Hawk.  c.  18,  $  7. 

3  2  Hawk.  c.  18,  $5. 
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common  law,  any  private  person  might,  of  his  own  authority,  jus- 
tify both  an  arrest  and  commitment  for  treason  or  felony,  on  a 
reasonable  cause  of  suspicion.1 

§  1039  [905].  "How  far  it  depends  upon  the  nature  of  the 
crime  for  which  the  party  is  confined.  As  to  the  nature  of  the 
crime  for  which  the  party  must  be  imprisoned,  in  order  to  make 
his  breaking  the  prison  felony  within  the  meaning  of  the  statute 
1  Edw.  2,  it  is  clear,  from  the  express  words  of  the  act,  that,  if 
the  crime  for  which  the  party  is  charged  in  the  mittimus  do  not 
require  judgment  of  life  or  member,  and  the  offence,  in  truth,  be 
no  greater  than  the  mittimus  doth  suppose  it  to  be,  his  breaking 
the  prison  will  not  amount  to  felony.  And  it  is  also  clear,  that, 
to  make  the  prison-breaking  a  felony,  the  offence  for  which  the 
party  was  imprisoned  must  be  a  capital  one  at  the  time  of  his 
breaking  the  prison,  and  not  become  such  by  matter  subsequent : 
as  where  A  is  committed  to  prison  for  a  dangerous  wound  given 
to  B,  and  breaks  the  prison,  and  then  B  dies  ;  for  though,  to  some 
intents,  such  offence  be  esteemed  capital  from  the  time  of  the  first 
act,  yet,  as  it  was  in  truth  but  a  trespass  at  the  time  of  the  break- 
ing of  the  prison,  and  it  was  then  uncertain  whether  it  would  ever 
become  capital,  and  becomes  such  afterwards,  ab  initio,  by  fiction 
only,  for  some  special  purposes,  such  fiction  shall  not  exclude  the 
party  from  the  advantages  of  this  beneficial  law  (1  Edw.  2).  Yet 
an  offender  breaking  prison  while  it  is  uncertain  whether  his 
offence  will  become  capital,  is  highly  punishable  for  his  contempt, 
by  fine  and  imprisonment.2  But  it  is  not  material,  whether  the 
offence  for  which  the  party  was  imprisoned  were  capital  at  the 
time  of  the  passing  of  the  statute  (1  Edw.  2),  or  was  made  so  by 
subsequent  statutes ;  for  the  object  of  the  statute  was  to  restrain 
the  common  law  (which  made  all  breaches  of  prison  felonies)  to 
the  cases  of  imprisonment  for  capital  offences;  and  therefore, 
when  an  offence  is  made  a  capital  one,  it  is  as  much  out  of  the 
benefit  of  the  statute  (1  Edw.  2)  as  if  it  had  been  always  so.3  It 
is  also  to  be  observed,  that,  though  the  offence  for  which  the  party 
is  committed  be  supposed,  in  the  mittimus,  to  be  of  such  a  nature 
as  requires  a  capital  judgment,  yet,  if,  in  4he  event,  it  be  found  to 
be  of  an  inferior  nature,  and  not  to  require  such  a  judgment,  it 
seems  that  the  breaking  of  the  prison  on  a  commitment  for  it 


*  2  Hawk.  c.  18,  $  8;  1  Hale,  610. 
8  2  Hawk.  c.  18,  *  14. 
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dannot,  by  this  statute,  be  felony ;  as  the  words  are, '  except  the 
cause  for  which  he  was  taken  and  imprisoned  require  such  a 
judgment.'  And,  on  the  other  hand,  if  the  offence  which  was  the 
cause  of  the  commitment  be  of  such  a  nature  as  requires  a  capital 
judgment,  but  be  supposed,  in  the  mittimus,  to  be  of  an  inferior 
degree,  it  will,  as  it  seems,  be  felony  within  the  meaning  of  the 
statute }  since  the  fact  for  which  he  was  arrested  and  committed 
does,  in  truth,  require  judgment  of  life,  though  the  nature  or 
quality  of  the  offence  be  mistaken  in  the  mittimus.1 

§  1040  [906].  "A  party  attainted  is  within  the  statute.  A 
party  actually  attainted  of  the  crime  charged  against  him,  who 
breaks  his  prison,  is  as  clearly  within  the  meaning  of  the  statute, 
as  one  under  an  accusation  only ;  though  the  offence  of  one 
already  attainted,  not  requiring  any  second  judgment,  is  not 
therefore  within  the  precise  words  of  the  statute,  namely, '  except 
the  cause  for  which  he  was  taken  and  imprisoned  require  such  a 
judgment.'  But  the  manifest  meaning  of  the  statute  is,  that  the 
breaking  of  prison  shall  not  be  a  capital  offence,  unless  the  crime 
for  which  the  party  was  in  prison  be  also  a  capital  offence :  —  the 
makers  of  the  statute  could  not  intend  a  greater  favor  to  persons 
actually  attainted,  and  under  the  condemnation  of  the  law,  than 
to  persons  under  an  accusation  only.2 

§  1041  [907].  "  What  force  is  necessary  to  constitute  a  prison- 
breaking.  The  next  point  for  consideration  is,  what  shall  be  said 
to  be  a  breaking  of  prison  within  the  meaning  of  the  statute ;  and 
the  rules  upon  this  subject  are,  that  there  must  be  an  actual 
breaking,  or  some  real  force  or  violence,  and  not  such  only  as 
may  be  implied  by  construction  of  law :  and,  therefore,  if  without 
any  obstruction  a  prisoner  go  out  of  the  prison  doors,  being 
opened  by  the  consent  or  negligence  of  the  jailer,  or  otherwise 
escape,  without  using  any  kind  of  force  or  violence,  he  is  guilty 
of  a  misdemeanor  only.8  In  a  recent  case,  where  one  Haswell, 
who  was  convicted  of  horse-stealing,  made  his  escape  from  the 
house  of  correction,  by  tying  two  ladders  together,  and  placing 
them  against  the  wall  of  the  yard ;  on  the  top  of  which  wall  was 
a  range  of  bricks  placed  loose,  and  without  mortar,  some  of  which 
were  thrown  down  by  the  prisoner  (it  was  supposed  accidentally) 
in  getting  over  the  wall,  Mr.  Baron  Wood  doubted,  whether  there 

i  2  Hawk.  c.  18,  4  15.  8  I  Hale,  611 ;  2  Hawk.  c.  18,  \  9. 

1  2  Hawk.  c.  18,  {  16. 
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was  such  force  used  as  to  constitute  the  crime  of  prison-breaking1 ; 
or  whether  it  amounted  only  to  an  escape ;  and,  the  point  being 
reserved,  the  judges  were  unanimously  of  opinion  tbat  this  was  a 
prison-breaking,  and  punishable  as  a  common-law  felony.1 

§  1042  [908].  "  The  breaking'  must  be  by  or  with  the  privity  of 
the  prisoner.  Another  rule  is,  that  the  breaking  must  be  either  by 
the  prisoner  himself,  or  by  others  through  his  procurement,  or  at 
least  with  his  privity ;  for,  if  the  prison  be  broken  by  others  with- 
out his  procurement  or  consent,  and  he  escape  through  the  breach 
'  so  made,  it  seems  that  he  cannot  be  indicted  for  the  breaking,  but 
only  for  the  escape;"  2 

§  1043  [909].  Cases  of  necessity.  "It  is  also  to  be  under- 
stood, that  the  breaking  must  not  be  from  a  necessity  arising  out 
of  an  inevitable  accident  happening  without  any  fault  of  the  pris- 
oner ;  as  where  the  prison  is  set  on  fire  by  lightning,  or  other- 
wise without  his  privity,  and  he  breaks  it  open  to  save  his  life."3 

§  1044  [910].  Imprisonment  for  petit  larceny.  Another  point 
mentioned  in  the  books  is,  that,  where  the  imprisonment  is  for 
petit  larceny,4  the  breach  of  the  prison  is  not  felony.6  It  was 
held,  however,  to  be  felony  in  New  York.6 

Ill  The  substantive  Offence  of  Rescue. 

§  1045  [911].  We  have  already  defined  rescue  to  be,  a  de- 
liverance of  a  prisoner  from  lawful  custody  by  a  third  per- 
son.7 It  differs  from  prison  breach  only  in  this,  that  prison 
breach  is  by  the  prisoner  himself,  while  rescue  is  by  another; 
both  prison  breach  and  rescue  bearing  a  common  relation  to 
escape  by  the  prisoner,  as  the  more  aggravated  forms  of  one 
offence.  This  appears  to  be  the  true  statement  of  the  case, 
though  there  are  passages  in  the  books  from  which  somewhat 
different  views  may  be  drawn.  We  see  herein,  that  the  law  is 
not  always  wise  in  its  classification  of  crimes ;  because,  if  it  were, 
it  would  make  but  one  offence  of  the  three  which  stand  at  the 
head  of  this  chapter ;  dividing  this  one  into  its  more  aggravated 

j  l  Rex  v.  Haswell,  Ross.  &  Ry.  458.  •  People  v.  Duell,  3  Johns.  449.    As  to 

s  2  Hawk.  c.  18,  §  10.  prison  breach  under  the  Massachusetts  stat- 

8  2  Inst.  590;  1  Hale,  611.    The  fore-    ute,  see  Commonwealth  v.  Briggs,  5  Met 
going  extracts  are  from  1  Gab.  Crim.  Law,    559. 
305-308.  ?  Ante,  {  1026. 

*  Vol.  I.  f  621,  622,  715. 

*  2  Hawk.  P.  C.   Ourw.  Ed.   p.   187, 
{  15. 
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form  of  breaking,  whether  by  the  prisoner  or  by  a  third  person, 
and  into  the  milder  forms  which  include  all  the  other  matters 
of  this  chapter.  And  perhaps  there  is  no  branch  of  the  criminal 
law  concerning  which  the  books  are  so  much  at  fault  as  the  one 
we  are  discussing  under  our  threefold  title. 

^  1046  [912].  The  books  indeed  speak  as  though  the  only 
higher  manifestation  of  the  offence  of  rescue  was  prison  breach. 
But  if  there  should  be  a  case  wherein  the  defendant  had  delivered 
from  restraint  a  prisoner  who  did  not  concur  in  the  act  which 
freed  him,  and  the  prisoner  should  then  take  his  liberty,  clearly 
it  would  be  rescue  in  this  defendant,  but  in  the  prisoner  only 
escape.  Such  indeed  seems  substantially  to  be  the  doctrine  of 
Hawkins.1 

§  1047  [913].  Moreover,  Hawkins  says,  that,  according  to  the 
better  opinion,  a  man  guilty  of  rescue  cannot  "  be  arraigned  for 
such  offence  as  for  a  felony,  until  the  principal  offender  be  first 
attainted,"8 — a  rule  which  plainly  does  not  apply  to  prison 
breach.  And  this  is  true  where  the  rescuer  is  prosecuted  for 
an  accessorial  crime,  as  before  mentioned.8  But,  clearly,  rescue 
is  a  substantive  offence  also :  and.  what  fixes  this  point  beyond 
doubt  is,  that  the  rescuer,  where  the  prisoner  concurs  in  the 
rescue,  is  an  aider  at  the  fact,  in  other  words  is  a  principal,4  in  the 
prisoner's  offence  of  prison  breach ;  and,  if  we  term  the  act  of 
rescuing  prison  breach,  it  is  just  as  much  a  principal  crime  in  the 
rescuer  as  in  the  prisoner  rescued.  But  a  name  cannot  change 
the  immutable  nature  of  the  thing. 

§  1048  [914].  A  doctrine  well  founded  in  principle  is,  that  a 
rescue  is  committed  by  a  person  other  than  an  officer,  while  an 
escape,  of  the  kind  not  done  by  the  prisoner  himself,  is  always 
the  act  or  neglect  of  an  officer.  Yet  the  books  contain  expres- 
sions to  the  effect,  that  the  offence  of  escape  may  be  perpetrated 
by  a  mere  private  individual.6  Such  expressions  can  have  no 
foundation  in  just  legal  distinction ;  because  the  substantive 
offence  of  escape  rests,  plainly,  on  the  duty  of  the  officer  to  dis- 
charge his  official  trust.  But  third  persons,  who  are  not  officers, 
may  undoubtedly  become  accessories  at  the  fact  to  any  kind  of 

i  2  Hawk.  P.   C.    Curw.  Ed.   p.    186,        '  Ante,  {  1029. 
4  10.  *  Vol.  I.  S  596. 

a  2  Hawk.  P.  C.  Curw.  Ed.  p.  202,  f  8.        *  2  Hawk.  P.  C.  Curw.  Ed.  p.  200. 
a.  p.  The  State  t>.  Cathbert,  T.  U.  P. 
Charl.  13. 
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escape,  whether  by  an  officer  or  by  the  prisoner  himself;  in  other 
words,  principals  in  the  second  degree ;  and,  therefore,  punishable 
in  the  same  manner  as  the  prisoner  escaping,  or  the  officer  permit- 
ing  him.1 

§  1049  [915].  "As  the  party  himself,"  says  Hawkins,  " seems 
not  to  be  guilty  of  felony  by  breaking  the  prison,  unless  he  go  out 
of  it,  so  neither  is  a  stranger,  unless  the  prisoner  actually  go  out 
of  the  prison." a  Yet  clearly,  though  the  act  of  breaking,  with 
intent  to  let  the  prisoner  escape,  may  not  be  a  technical  rescue 
unless  he  does  escape,  it  is  indictable,  nevertheless,  as  an  attempt.3 

§  1050  [916].  A  rescue,  where  the  restraint  is  for  felony,  is 
felony ;  and,  where  the  restraint  is  for  misdemeanor,  it  is  misde- 
meanor.4 

§  1051.  It  is  not  an  offence  to  rescue  a  prisoner  from  the  hands 
of  a  private  person,  unless  the  one  rescuing  knows  that  the  pris- 
oner was  under  arrest  for  a  felony  or  misdemeanor.6 

IV.  The  substantive  Offence  of  Escape. 

§  1052  [917].  We  have  already  defined  escape  to  be,  the  allow- 
ing, voluntarily  or  negligently,  of  any  person  lawfully  in  confine- 
ment to  leave  the  place.  And  we  have  said,  that  the  term  is  also 
employed  to  designate  the  crime  of  departure  from  custody  by  the 
prisoner  himself,  where  his  act  does  not  amount  to  a  prison 
breach.6  But  on  this  subject  of  escape,  the  same  observations 
apply  which  were  made  in  connection  with  that  of  prison  breach  ;7 
and,  for  the  reasons  there  pointed  out,  the  most  desirable  method 
of  treating  it  seems  to  be  to  avoid  the  extended  discussion  which 
would  be  required  if  we  should  unfold  both  the  views  found  in 
the  books  generally,  and  such  modifications  of  them  as  the  state 
of  the  law  at  the  present  day,  and  the  general  principles  of  our 
criminal  jurisprudence,  appear  to  require.  Therefore  let  us  look 
at  the  law,  as  found  usually  laid  down  in  the  books,  employing 
herein  the  words  of  Mr.  Gabbett.8 


1  See  ante,  $1029;  post,  $  1061,  note.  5  Car.  &  P.  148;  Rex  v.  Haswell,  Buss. 

*  2  Hawk.  P.  C.  Curw.  Ed.  p.  202,  §  3.  &  Ry.  458 ;  Jenk.  Cent.  171. 

8  The  State  v.  Murray,  15  Maine,  100.  *  The  State  t>.  Hilton,  26  Misso.  199. 

And   see,    concerning  attempts,   Vol.  I.  e  Ante,  {  1026. 

$  657  et  seq.  7  Ante,  f  1035. 

«  4  Bl.    Com.   131  ;    2   Hawk.  P.   C.  8  1  Gab.  Crim.  Law,  297,  et  seq. 
Curw.  Ed.  p.  202,  $  6;  Rex  v.  Stokes, 
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§  1053  [918].  "  Escape  defined,  and  distinguished  from  prison- 
breaking'  and  rescue.  The  escape  of  a  person  arrested  upon 
criminal  process,  whether  effected  with  or  without  force,  before  he 
is  discharged  by  due  course  of  law,  is  punishable  as  an  offence 

against  public  justice And  it  is  a  clear  principle  of  law, 

that  an  indictment  will  lie  not  only  against  the  party  who  gains 
his  liberty  before  he  is  legally  discharged,  but  also  against  the 
officer  by  whose  default,  and  from  whose  legal  custody,  he  has 
been  suffered  to  escape.  It  will  lie  against  the  party  himself, 
because  all  persons  are  bound  to  submit  themselves  to  the  judg- 
ment of  the  law,  and  to  be  ready  to  be  justified  by  it ;  and  there- 
fore whoever  in  any  case  refuses  to  undergo  that  imprisonment 
which  the  law  thinks  fit  to  put  upon  him,  and  frees  himself  from 
it  by  any  artifice,  before  such  time  as  he  is  delivered  by  due 
course  of  the  law,  is  guilty  of  a  high  contempt,  and  punishable 
with  fine  and  imprisonment.1 

§  1054  [919].  "  To  constitute  an  escape,  there  must  be  an  actual 
arrest y  and  a  legal  and.  continuing  imprisonment.  To  constitute 
an  escape,  it  is  however  necessary  that  there  shall  have  been  an 
actual  arrest ;  and  therefore  it  has  been  holden  that,  if  an  officer, 
having  a  warrant  to  arrest  a  man,  see  him  shut  up  in  a  house, 
and  challenge  him  as  his  prisoner,  but  never  actually  have  him  in 
his  custody,  and  the  party  get  free,  the  officer  cannot  be  charged 
with  an  escape.*  And,  in  the  next  place,  the  arrest  must  have 
been  for  some  criminal  matter  which  justifies  the  imprisonment ; 
for,  if  the  party  be  arrested  for  a  supposed  crime,  where  no  such 
crime  was  committed  (and  the  party  not  indicted  for  it) ;  or  for 
such  a  slight  suspicion  of  an  actual  crime,  and  by- such  an  irreg- 
ular mittimus,  as  will  neither  justify  the  arrest  nor  imprisonment, 
—  the  officer  is  not  guilty  of  an  escape,  by  suffering  the  prisoner 
to  go  at  large.  And  Sergeant  Hawkins  lays  it  down  as  a  good 
general  rule,  that,  wherever  an  imprisonment  is  so  far  irregular 
that  it  will  be  no  offence  in  the  prisoner  to  break  from  it  by  force, 
it  can  be  no  offence  in  the  officer  to  suffer  him  to  escape.8  But, 
according  to  the  same  learned  writer,  if  the  warrant  of  commit- 
ment do  plainly  and  expressly  charge  the  party  with  treason  or 
felony,  and  in  other  respects  it  be  not  strictly  formal,  yet  it  seems 
that  the  jailer  suffering  an  escape  is  as  much  punishable  as  if  the 

i  2  Hawk.  c.  17,  f  5 ;  Cro.  Car.  210.  »  2  Hawk.  c.  19,  §  2. 

2  2  Hawk.  c.  19,  \  1- 
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warrant  were  perfectly  right ;  for  it  would  be  highly  inconvenient 
to  suffer  jailers  to  take  advantage  of  a  slip  of  this  kind  in  com- 
mitments ;  which,  being  generally  made  by  persons  of  no  great 
knowledge  in  the  law,  cannot  be  expected  to  be  always  agreeable 
to  its  forms;  and,  therefore,  if  they  be  good,  in  substance,  the 
public  good  seems  to  require  that  the  jailer  be  as  much  bound 
to  observe  them  as  if  they  were  never  so  exactly  made.1  To 
constitute  this  offence  it  is  further  essential,  that  the  imprison- 
ment shall  be  continuing  at  the  time  of  the  escape ; 2  and  such 
continuance  must  be  grounded  on  that  satisfaction  which  public 
justice  demands  for  the  crime  committed ;  for,  if  a  prisoner  be 
acquitted  and  detained  only  for  his  fees,  it  will  not  be  criminal  to 
suffer  him  to  escape,  unless  it  be  a  part  of  the  punishment ;  as 
where  he  is  condemned  to  imprisonment  for  a  certain  time,  and 
also  until  he  pays  his  fees,  as  in  such  case  he  is  not  merely  de- 
tained as  a  debtor.3 

§  1055  [920] .  "  Negligent  and  voluntary  escapes  distinguished. 
As  to  the  distinction  between  voluntary  and  negligent  escapes, 
there  can  be  no  doubt  but  that,  wherever  an  officer  who  hath  the 
custody  of  a  prisoner  charged  with  and  guilty  of  a  capital  offence, 
doth  knowingly  give  him  his  liberty,  with  an  intent  to  save  him 
either  from  his  trial  or  execution,  he  is  guilty  of  a  voluntary 
escape,  and  thereby  involved  in  the  guilt  of  the  same  crime  of 
which  the  prisoner  was  guilty,  and  stood  charged  with.4  And  it 
seems  to  have  been  the  opinion  of  Lord  Hale,  that,  in  some  cases, 
an  officer  may  be  adjudged  guilty  of  a  voluntary  escape  who  had 
no  intent  to  save  the  prisoner,  but  meant  only  to  give  him  a 
liberty  which  by  law  he  had  no  right  to  give;6  but  Sergeant 
Hawkins  dissents  from  this  opinion,  and  observes,  that  there  are 
some  cases  wherein  an  officer  has  been  found  to  have  knowingly 
given  his  prisoner  more  liberty  than  he  ought  to  have  had  (as  by 
allowing  him  to  go  out  of  prison  on  a  promise  to  return,  or  to  go 
amongst  his  friends,  to  find  some  who  would  warrant  goods  to 
be  his  own  which  he  is  suspected  to  have  stolen),  and  yet  only 


1  2  Hawk.  c.  19,  §  24.  ferer  by  the  escape ;  and  that  it  wonld  be 

s  And  see  Rex  v.  Kelly,  I  Crawf.  &  Dix  hard  to  punish  him  for  suffering  an  injury 

C.  C.  203.  to  himself  only,  in  the  non-payment  of  a 

8  Hawkins  (vol,  2,  c.  19,  $  4)  says  that  debt  in  his  power  to  release. 

this  is  to  be  intended  where  toe  tccs  are  *  2  Hawk.  c.  19,  $  10. 

due  to  others  as  well  as  the  jailer ;  for  5  See  post,  $  1064. 

otherwise  the  jailer  would  be  the  only  suf- 
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adjudged  guilty  of  a  negligent  escape ;  and  he  infers,  that  the 
judgment  to  be  made  of  all  offences  of  this  kind  must  depend 
upon  the  circumstances  of  the  case ;  such  as  the  heinousness  of 
the  crime  with  which  the  prisoner  is  charged,  the  notoriety  of 
his  guilt,  the  improbability  of  his  returning  to  render  himself  to 
justice,  the  intention  of  the  officer,  and  the  motives  on  which  he 
acted,  Ac.1  But,  in  general,  a  negligent  escape,  as  contradistin- 
guished from  a  voluntary  escape,  is  where  the  party  arrested  or 
imprisoned  escapes  against  the  will  of  him  in  whose  custody  or 
prison  he  is  lawfully  detained,  and  is  not  retaken  before  he  has 
been  lost  sight  of.2 

§  1056  [921].  "  An  escape  implies  the  negligence  or  connivance 
of  the  officer.  And  so  6trongly  does  the  law  incline  to  presume 
negligence  in  the  officer  where  an  escape  occurs,  that,  though 
such  prisoner  should  break  jail,  yet  it  seems  that  it  will  be  deemed 
a  negligent  escape  in  the  jailer  ;  because  it  will  be  attributed  to  a 
want  of  due  vigilance  in  the  jailer  or  his  officers : 8  and,  upon 
the  same  principle,  if  a  person  in  custody  on  a  criminal  charge, 
suddenly,  and  without  the  assent  of  the  constable,  kill,  hang,  or 
drown  himself,  this  is  also  considered  as  a  negligent  escape  in  the 
constable.4  And  not  only  is  the  jailer  responsible  for  the  security 
of  the  jail,  and  the  safe  custody  of  the  prisoners,  but  a  neglect 
in  not  keeping  jails  in  a  proper  state  of  repair,  by  those  who 
are  liable  to  the  burden  of  repairing  them,  appears,  in  many 
instances,  to  have  been  treated  as  an  indictable  offence,  as  tend- 
ing to  the  great  hinderance  and  obstruction  of  justice.6  It  seems, 
however,  that  the  presumption  of  default  in  the  jailer,  in  cases  of 
escape,  may  be  rebutted  by  satisfactory  proof  that  all  due  vigilance 
was  used,  and  that  the  jail  was  so  constructed  as  to  have  been 
considered,  by  persons  of  competent  judgment,  a  place  of  perfect 
security.6 

§  1057  [922].  "  What  officers  are  criminally  responsible  for  the 
escape  of  prisoners.  Whoever  de  facto  occupies  the  office  of  jailer 
is  liable  to  answer  for  a  negligent  escape ;  and  it  is  in  no  way 
material  whether  or  not  his  title  to  the  office  be  legal ;  for  the  ill- 
consequence  to  the  public  is  the  same  in  either  case,  and  there 
seems  to  be  no  reason  that  a  wrongful  officer  should  have  a  greater 

1  2  Hawk.  c.  19,  f  10.  5  See  the  precedents  3  Chitt.  C.  L.  668, 

'  Dalt.  c.  159,  $  6.  669  ;  4  Wentw.  363. 

*  1  Hale,  601.  •  1  Bubs.  C.  L.  371. 

*  Dalt  c  159,  S  5. 
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tioued  were  of  coarse  to  be  doubled  ;  yet  that  the  forfeiture  was 
to  be  no  greater  for  suffering  a  prisoner  committed  on  two  several 
accusations  to  escape  than  if  he  had  been  committed  but  on  one.1 
It  is  said  that  one  voluntary  escape  amounts  to  a  forfeiture  of  a 
jailer's  office ;  and  that  if  a  jailer  suffer  many  negligent  escapes, 
he  may  also  be  ousted  by  the  court.2  And  whereas  persons  in- 
dicted of  felonies,  after  removing  the  indictments  before  the  king, 
and  yielding  themselves  to  the  marshals  of  the  king's  bench,  had 
been,  incontinently,  let  to  bail  by  the  marshals,  the  5  Edw.  3,  c.  8, 
E.  &  I.  enacts,  that,  if  any  such  prisoner  be  found  wandering  out 
of  prison,  by  bail  or  without  bail,  the  marshal,  being  found  guilty, 
shall  have  a  year's  imprisonment,  and  be  ransomed  at  the  king's 
will. 

§  1061  [926].  "  Escapes,  when  suffered  by  private  persons,  how 
punished.9  A  private  person  may  be  also  guilty  of  an  escape ; 
and  is,  in  general,  punishable  in  like  manner  as  a  jailer  or  other 
officer :  and  the  general  rule  is,  that  wherever  any  person  has 
another  lawfully  in  his  custody,  whether  upon  an  arrest  made  by 
himself  or  another,  he  is  guilty  of  an  escape,  if  he  suffer  him  to 
go  at  large  before  he  has  discharged  himself  by  delivering  him 
over  to  some  other  who  by  law  ought  to  have  the  custody  of  him.4 
And  if  a  private  person  arrest  another  for  suspicion  of  felony,  and 
deliver  him  into  the  custody  of  another  private  person  who 
receives  him,  and  suffers  him  to  go  at  large,  it  is  said  that  both  of 
them  are  guilty  of  an  escape ;  the  first,  because  he  should  not 
have  parted  [with]  him  till  he  had  delivered  him  into  the  hands 
of  a  public  officer ;  the  latter,  because,  having  charged  himself 
with  the  custody  of  a  prisoner,  he  ought  at  his  peril  to  have  taken 
care  of  him.6  But  where  a  private  person,  having  made  an  arrest 
for  suspicion  of  felony,  delivers  over  his  prisoner  to  the  proper 
officer  (as  the  sheriff  or  his  bailiff,  or  a  constable),  from  whose 
custody  the  prisoner  escapes,  such  private  person  will  not  be 
chargeable.  He  cannot,  however,  excuse  himself  from  the  escape 
by  alleging  that  he  delivered  the  prisoner  over  to  an  officer,  with- 
out showing  to  whom  in  particular,  by  name,  he  so  delivered  him, 
that  the  court  may  certainly  know  who  is  answerable.6  And,  as 
to  the  manner  in  which  a  private  person  is  punishable  for  an 

i  2  Hawk.  c.  19,  {  33.  *  2  Hawk:  c  20,  $  1 ;  1  Hale,  595. 

*  2  Hawk.  c.  19,  $  30.  *  2  Hawk.  c.  20,  \  2. 

*  See  ante,  f  1048.  •  2  Hawk,  c  20,  \  5. 
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escape,  it  is  laid  dowu  that  if  it  be  voluntary,  he  is  punishable  in 
the  same  manner  as  an  officer ;  and  if  it  were  negligent,  he  is 
punishable  by  fine  and  imprisonment,  at  the  discretion  of  the 
court.1 

§  1062  [927].  "Aiding  escapes,  or  attempts  to  escape,  how 
punished.  As  to  aiding  prisoners  in  escaping,  or  attempting  to 
escape,  it  seems  to  be  clear,  that,  by  the  common  law,  any  assist- 
ance whatsoever  given  to  one  known  to  be  a  felon,  in  order  to 
binder  his  being  apprehended  or  tried,  or  suffering  the  punish- 
ment to  which  he  is  condemned,  is  sufficient  to  make  the  person 
giving  such  assistance  an  accessory  after  the  fact  to  such  felony : 
and  the  aiding  and  assisting  any  prisoner  to  escape  out  of  prison, 
by  whatever  means  it  may  be  effected,  or  whatever  be  the  nature 
of  the  offence  with  which  such  prisoner  is  charged,  is  an  offence 
of  a  mischievous  nature,  and  indictable  as  an  obstruction  to  the 
course  of  justice."  2 

§  1063  [928].  Escape  by  the  prisoner  himself.  An  escape  by 
a  prisoner  himself  is  no  more  than  a  misdemeanor,  whatever  be 
the  crime  for  which  he  is  imprisoned.  But,  it  must  be  remem- 
bered, this  doctrine  refers  not  to  prison-breach;  and  it  applies 
only  to  his  walking  away  where  there  are  no  obstructions  to 
prevent ;  as,  says  Hawkins,  "  if,  without  any  obstruction,  a  pris- 
oner go  out  of  the  prison  doors,  being  opened  by  the  consent  or 
negligence  of  the  jailer,  or  otherwise  escape  without  using  any 
kind  of  force  or  violence,  he  is  guilty  of 'a  misdemeanor  only,  but 
not  of  felony."  8 

§  1064  [929].  In  Connecticut,  where  an  imprisoned  convict 
went,  by  permission  of  his  keeper,  about  the  land  connected  with 
the  jail ;  went  to  market  and  brought  back  provisions  for  the 
inmates  of  the  jail ;  cooked  food  for  them  in  the  kitchen  of  the 
dwelling-house  attached  to  it;  went  to  the  adjacent  barn,  and 

1  2  Hawk.  c.  20,  $  6.    There  are  many  ished  for  the  same  escape.     In  this  last 

cases  in  which  private  persons,  by  the  con-  view  they  are  punishable,  bat  not  as  officers 

duct  mentioned  in  Mr.  Gabbetrs  text,  be-  are ;  they  are  rather  punishable  as  any  one 

come  guilty  of  the  felony  of  accessories  may  be  who  aids  a  man  in  committing  a 

after  the  fact  to  the  offence  of  the  prisoner  rape.    See  ante,  §  1048. 

who  is  permitted  to  escape.    But  unless  *  2  Hawk.  c.  29,  $  26.    The  foregoing 

they  are  such  accessories,  or  unless  their  quotation   is  from    1    Gab.    CrimTLaw, 

act  amounts  to  a  rescue,  they,  having  no  p.  297-303. 

legal  duty  to  perform  incumbent  on  them  8  2  Hawk.  P.  C.  Curw.  Ed.  p.  186,  f  9  ; 

as  officers  of  justice,  clearly  cannot  be  more  4  Bl.  Com.  129,  130.    Such  an  escape  is 

heavily  punished  than  the  prisoner  whom  prison-breach  in  Scotland.    Hutton's  case, 

they  aid  and  abet  at  the  fact  can  be  pun-  1  Swinton,  497. 
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there  fed  and  milked  the  cow ;  and  from  the  barn,  without  the 
jailer's  knowledge,  departed  and  left  the  State,  —  he  was  held,  by 
the  majority  of  the  court,  to  be  guilty  of  a  criminal  escape.  Said 
the  judge :  "  It  was  long  ago  decided  by  the  court  of  King's 
Bench  in  England,  that,  although  a  prisoner  departs  from  prison 
with  the  keeper's  license,  yet  it  is  an  offence  as  well  punishable 
in  the  prisoner  as  in  the  keeper.1  That  doctrine  has  never  since 
been  overruled,  but  often  recognized  as  law."  2  Church,  J.,  who 
dissented,  was  of  opinion,  that  the  prisoner  should  not  be  con- 
victed, unless,  when  he  went  to  the  barn,  he  had  in  mind  the 
intent  to  escape,  and  of  this  the  jury  should  judge.3 

§  1065  [930].  English  and  American  statutes.  There  are,  on 
this  subject,  some  English  statutes  later  than  Stat.  1  Edw.  2, 
stat.  2,  de  frangentibus  prisonam;*  and  there  are  likewise  some 
American  ones  ;  but  they  seem  not  to  require  any  special  observa- 
tion here.6 

1  Referring  to  Hobert's  case,  Cro.  Car.  *  Ante,  \  1030. 

209.  *  See  Bex  v.  Shaw,  Rnss.  &  Ry.  526 ; 

*  Referring  to  The  State  v.  Dond,  7  Rex  v.  Walker,  1  Leach,  4th  ed.  97 ;  Rex 

Conn.  384.  v.  Greeniff,  1  Leach,  4th  ed.  363  ;  Kyle  v. 

8  Riley  v.  The   State,   16    Conn.   47,  The  State,  10  Ala.  236;  Hughes  v.  The 

majority  opinion  by  Waite,  J.  State,  1  Eng.  131. 


PROFANE  SWEARING.    See  tit.  Blasphemt  awd  Phofakbkem. 
PUBLIC  MEETINGS. '  See  tit.  Disturbing  Meetings. 
PUBLIC  SHOWS.    See  Vol.  I.  *  1079  et  seq. 
PUBLIC  WAY.    See  tit.  Wat. 
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CHAPTEK    L. 

RAPE.i 

Sect.  1066-1074.  Introduction. 

1075.  The  Man  who  commits  the  Offence. 

1076,1077.  The  Woman  on  whom  it  is -committed. 

1078,1079.  The  Kind  of  Foroe  necessary. 

1080,1081.  The  Consent  which  will  prevent  the  act  from  being  Rape. 

1082-1087.  The  Carnal  Knowledge  necessary. 

1088.  Carnal  Abuse  of  Children. 

1089-1091.  Concluding  Points. 

§  1066.  There  is,  in  the  books,  some  obscurity  respecting  the 
nature  and  definition  of  the  crime  of  rape ;  whence  it  will  be 
advisable,  before  entering  upon  the  discussion  of  the  modern  law 
of  this  offence,  to  look  a  little  into  the  history  of  the  law,  and 
especially  to  call  to  mind  some  early  English  statutes.  If  we  turn 
to  Hale's  Pleas  of  the  Crown,  we  shall  there  read  as  follows : 
"  Having  considered  the  felonies  that  are  by  the  common  law,  I 
now  proceed  to  the  handling  of  felonies  by  act  of  parliament. 

Rape  was  anciently  a  felony,  as  appears  by  the 

laws  of  Adelstane  mentioned  by  Br  acton,  lib.  3,  and  was  pun- 
ished by  loss  of  life.  But  in  process'  of  time  that  punishment 
seemed  too  hard ;  but,  the  truth  is,  a  severe  punishment  succeeded 
in  the  place  thereof,  namely,  castration,  and  the  loss  of  the  eyes, 
as  appears  by  Bracton  (who  wrote  in  the  time  of  Henry  III.),  lib. 
3,  c.  28.  But  then,  though  the  offender  was  convict  at  the  king's 
suit,  the  woman  that  was  ravished,  if  single,  might,  if  she  pleaded, 
redeem  him  from  the  execution,  if  she  elected  him  for  her  hus- 
band, and  the  offender  consented  thereunto."  2 

§  1067.  Thus,  according  to  the  same  authority,  Lord  Hale, 
stood  the  law  at  the  time  of  the  enactment  of  Stat.  Westm.  1  (3 
Edw.  1),  c.  13,  a.  d.  1275,  as  follows :  "  And  the  king  prohibiteth, 
that  none  do  ravish,  nor  take  away  by  force,  any  maiden  within 
age  [that  is,  under  twelve  years8],  neither  by  her  own  consent  nor 

1  For  matter  relating  to  this  title,  see  "  Here  it  shall  be  taken  for  her  ace  of  con- 

Vol.  I.  £  466,  567,  568,  672,  685,  715,  807,  sent ;  that  is,  twelve  years  old,  for  that  is 

818,  823,  993.  her  age  of  consent  to  marriage."    And  see 

*  1  Hale  F.  C.  626,  627.  1  Bishop  Mar.  &  Div.  f  143  et  seq. 

8  2  Inst.  181,  where  Lord  Coke  says : 
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without,  nor  any  wife  or  maiden  of  full  age,  nor  any  other  woman 
against  her  will ;  and,  if  any  do,  at  his  suit  that  will  sue  within 
forty  days  the  king  shall  do  common  right ;  and,  if  none  com- 
mence his  suit  within  forty  days,  the  king  shall  sue ;  and  such  as 
be  found  culpable  shall  have  two  years  imprisonment,  and  after 
shall  fine  at  the  king's  pleasure ;  and,  if  they  have  not  whereof, 
they  shall  be  punished  by  longer  imprisonment,  according  as  the 
trespass 1  requireth." 

§  1068.  Says  Lord  Hale :  "  This  statute  gives  a  punishment  by 
imprisonment  and  ransom  only,  if  attaint  at  the  king's  suit,  and 
takes  away  castration  and  putting  out  the  eyes ;  but,  it  seems,  as 
to  the  suit  of  the  party,  if  commenced  within  forty  days,  it  alters 
not  the  punishment  before."  2 

§  1069.  Thus  we  are  brought  down  to  a  time  in  the  history  of 
the  law  of  rape,  when,  as  an  indictable  offence,  it  was  simply  a 
misdemeanor  punishable  by  fine  and  imprisonment.  And  we  are 
now  to  inquire  what  it  was  which  was  raised  to  the  grade  of  a 
felony.  We  have  the  answer  in  the  statute  of  Westm.  2  (13  Edw. 
1),  c.  34,  a.  d.  1285  ;  the  part  of  which,  material  to  our  present 
inquiry,8  being  as  follows :  "  It  is  provided,  that,  if  a  man  from 
henceforth  do  ravish  a  woman  married,  maid,  or  other,  where  she 
did  not  consent  neither  before  nor  after,  he  sliall^  have  judgment  of 
life  and  of  member.  [This  clause  of  the  statute  refers  particularly 
to  the  now  obsolete  semi-civil  proceeding  by  appeal4].  And 
likewise  where  a  man  ravisheth  a  woman  married,  lady,  damsel,  or 
other,  with  force,  although  she  consent  after,  he  shall  have  such 
judgment  as  before  is  said  [that  is,  of  life  and  member5],  if  he 
be  attainted  at  the  king's  suit,  and  there  the  king  shall  have  the 
suit."  • 

§  1070.  By  Stat.  18  Eliz.  c.  7,  §  4,  it  is,  "  for  plain  declaration 
of  law,"  enacted,  "  that,  if  any  person  shall  unlawfully  and  car- 
nally know  and  abuse  any  woman-child  under  the  age  of  ten  years, 
every  such  unlawful  and  carnal  knowledge  shall  be  felony,  and 
the  offender  thereof  being  duly  convicted  shall  suffer  as  a  felon 
without  allowance  of  clergy." 

1  As  to  the  meaning  of  the  word  trespass,  6  Says  Lord  Coke :  "  Hereby  it  appeareth, 

see  Vol.  I.  $  590.  that  the  first  clause  is  to  be  intended  of  the 

8  1  Hale  P.  C.  627.  suit  of  the  party,  this  branch  providing  ex- 

8  For  the  entire  stat.  see  ante,  §  856,  note,  pressly  for  the  suit  of  the  king ; "  that  u, 

4  2  Inst.  433, 434.  for  proceeding  by  indictment  or  informa- 

6  The  meaning  of  which  is,  that  "  he  tion.    2  Inst.  434. 
shall  be  attainted  of  felony."    2  Inst.  434 
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§  1071.  The  effect  of  these  several  statutes  will  be  more  or  less 
considered  in  subsequent  parts  of  this  chapter.  But  what  is 
material  in  this  connection  is  to  consider  what,  according  to  these 
statutes,  is  the  true  definition  of  the  felonj  of  Rape.  The  follow- 
ing is,  in  substance  what  is  found  in  most  of  the  books  ;  and  it  is 
the  definition  which  was  given  in  the  first  and  second  editions  of 
the  present  work,  and  is  the  same  which  is  retained  in  the  first 
volume 1  of  the  present  edition :  Rape  is  the  unlawful  carnal 
knowledge,  by  a  man,  of  a  woman,  forcibly  and  against  her  will. 
Mr.  East's  words  defining  this  offence  are :  "  Rape  is  the 
unlawful  carnal  knowledge  of  a  woman  by  force  and  against  her 
will."2  And  the  language  of  the  other  standard  criminal-law 
writers  is  in  effect  the  same.8 

§  1072.  This  definition  is,  as  to  most  of  its  points,  a  good  one. 
But  it  does  not  follow  the  statute  in  respect  to  the  mental  condi- 
tion of  the  woman  on  whom  the  offence  is  committed.  Putting 
together  the  two  clauses  of  the  statute  (Westm.  2,  above  recited), 
and  they  should  evidently  be  connected  for  the  present  purpose, 
we  have  the  following  result :  The  ravishment  must  be  by  force, 
and  the  woman  must  not  consent  at  the  time  of  the  ravishment. 
But  where  the  force  and  the  absence  of  consent  concur  in  point  of 
time,  the  offence  is  committed,  and  the  legal  guilt  is  not  removed 
by  any  consent  given  afterward.  The  case  must  be  one,  let  us 
repeat,  in  which  the  woman  "  did  not  consent,"  —  in  which  there 
was  an  absence  of  consent.  But  the  definitions  cited  from  the 
text-writers  state,  that  the  copulation  must  be  "  against  her 
will."    And,  under  various  circumstances,  there  is  a  great  differ- 

1  Vol.  I.  4  993.  Inst,  just  cited,  defines  :   "  Rape  is  the  car- 

2  1  East  V.  C.  434.  nal  knowledge  of  any  woman  above  the  age 
8  1.  Lord    Coke,  in   the    2d    Institute,    of  ten  years  against  her  will,  and  of  a 

makes  choice  of  the  following  from  the  woman-child  under  the  age  of  ten  years 

Mirror :  "  Rape  is  when  a  man  nath  carnal  with  or  against  her  will.       1  Hale  r.  C. 

knowledge  of  a  woman  by  force,  and  against  628. 

her  will.     2  Inst.  180.   In  the  3d  Institute :  3.  Hawkins,    "  It  seems  that  rape  is  an 

"  Rape  is  felony  by  the  common  law  [the  offence   in  haying    unlawful    and    carnal 

reader  has  seen,  in  the  text,  that  this  is  not  knowledge  of  a  woman  by  force  and  against 

quite  accurate],  declared  by  parliament  for  her  will.       1  Hawk.  P.  C.  Curw.  Ld.  p. 

the  unlawful  and  carnal  knowledge  and  122,  §  2. 

abuse  of  any  woman  above  the  age  of  ten  4.  Blackstone.  Rape  is  "the  carnal  knowl- 

years  against  her  will  [see  as  to  children  be-  edge  of  a  woman  forcibly  and  against  her  , 

tween  the  ages  of  ten  and  twelve,  post,  will."    4  Bl.  Com.  210. 

$  1088],  or  ofa  woman  child  under  the  age  5.  Russell.    "  Rape  has  been  defined  to 

of  ten  years  with  her  will,  or  against  her  be  the  haying  unlawful  and  carnal  knowl- 

will,  and  the  offender  shall  not  have  the  edge  of  a  woman  by  force  and  against  her 

benefit  of  clergy."    3  Inst.  60.  will."    1  Rubs.  Crimes,  Grea.  Ed.  675. 
2.  Lord  IMe,  referring  to  the  place,  3d 
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ence  between  the  act  done  "  against  the  will "  of  the  woman ; 
and  the  same  act,  simply,  "  where  "  to  use  the  exact  words  of  the 
statute  "  she  did  not  consent." 

§  1073.  It  is  quite  immaterial  to  inquire  whether  the  evident 
error  in  these  definitions  arose  from  copying  some  definitions 
which  existed  anterior  to  the  statute  of  Westm.  29  or  from  some 
mere  accident  or  slip  of  the  pen  whereby  the  exact  words  of  the 
statute  were  not  retained.  If  the  former  supposition  is  correct, 
then  the  statute,  enlarging  the  common  law,  should  have  led  the 
writers  on  the  launto  enlarge  the  definition ;  if  the  latter,  still  the 
error  is  equally  obvious.  Let  U6,  therefore,  amend  the  definition 
to  meet  the  terms  of  the  statute.  If  we  keep  to  the  words,  it  will 
be  as  follows :  Rape  is  a  ravishment,  by  a  man,  of  a  woman,  with 
force,  where  she  does  not,  consent.  Still  the  more  common  form 
may  be  well  enough  followed  so  far  as  in  sense  it  does  not  depart 
from  the  statute,  thus :  Rape  is  the  unlawful  carnal  knowledge, 
by  a  man,  of  a  woman,  committed  with  force,  where  she  does  not 
consent.  And  late  English  authorities  sustain  this  correction  of 
the  definition.1  If  the  carnal  abuse  of  female  children  is  to  be 
deemed  rape,  —  and  the  question  is  merely  one  of  name,  —  then 
the  definition  needs  enlarging  to  meet  this  case. 

§  1074.  Let  us,  therefore,  led  by  the  amended  definition,  con- 
sider the  following  points :  I.  The  Man  who  commits  the  Offence ; 
II.  The  Woman  on  whom  it  is  committed ;  III.  The  Kind  of  Force 
necessary;  IV.  The  Consent  which  will  prevent  the  Act  from 
being  Rape ;  V.  The  Carnal  Knowledge  necessary ;  VI.  Carnal 
Abuse  of  Children ;  VII.  Concluding  Points. 

1  Reg.  v.  Caraplin,  1  Den.  C.  C.  89,  we    have   seen,    ante,  f  1069,  1072,  the 

1  Cox  C.  C  220,  1  Car.  &  K.  746 ;  Reg.  learned  judge  is  here  partly  wrong.)    We 

v.  Ryan,  2  Cox  C.  C.  11 5 ;  Reg.  v.  Fletcher,  are  bound  by  that  definition,  and  it  was 

Bell  C.  C.  63,  71,  8  Cox  C.  C  131.    In  adopted  in  Caraplin's  case,  acted  upon  in 

the  last-cited  case.  Lord  Campbell,  C.  J.,  Ryan's  case,  and  subsequently  in  a  case 

said :  "  The  question  is,  what  is  the  real  before  my  brother  Willes.     It  would  be 

definition  of  the  crime  of  rape,  whether  it  monstrous  to  say,  that,  if  a  drunken  woman 

is  the  ravishing  of  a  woman  against  her  returning  from  market  lay  down  and  fell 

will,  or  without  her  consent.    If  the  former  asleep  by  the  road-side,  and  a  man,  by 

is  the  correct  definition,  the  crime  is  not  in  force,  had  connection  with  her  whilst  she 

this    case    proved  ;    if   the    latter,   it    is  was  in  a  state  of  insensibility  and  incapable 

proved.     Camplin's   case    seems   to    me  of  giving  consent,  he  would  not  be  guilty 

really    to    settle    what    the    proper   defi-  of  rape.      And  Martin,  B.,  observed :  "I 

nition  is,  and  the  decision  in  that  case  rests  am  quite  content  to  take  the  definition  of 

upon  the  authority  of  an  act  of  parliament,  rape  as  we  find  it  in  the  statute."    See 

The  statute  of  Westminster  2,  c.  34,  defines  also  post,  \  1078-1080  and  notes.    Now, 

the  crime  to  be  where  '  a  roan  do  ravish  a  as  this  statute  is  a  part  of  the  common  law 

woman,  married,  maid,  or  other,  where  slit  of  our  States,  the  definition  needs  rectify- 

did  not  consent  neither  before  nor  after.'    [As  ing  here  as  much  as  it  did  in  England. 
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I.  The  Man  who  commits  the  Offence. 

§  1075  [986].  The  offence  of  rape  implies  a  physical  capability 
in  the  person  perpetrating  it.1  We  shall  see,  by  and  by,2  that  one 
having  no  such  physical  capability  may  become  guilty  of  it,  as 
principal  offender,  by  aiding  and  abetting  another  who  has.  Ac- 
cording to  the  English  doctrine,  a  boy  under  the  age  of  fourteen 
years  is  conclusively  presumed  to  be  incapable,  whatever  be  the 
real  facts  of  the  case.8  The  reason  is,  that  puberty  does  not  often 
develop  itself  at  an  earlier  period ;  and  so  this  rule  works  justice 
in  most  cases,  while  its  conclusive  nature  prevents  those  indecent 
disclosures  which  tend  to  the  corruption  of  public  virtue.4  In 
this  country,  the  rule  has  been  little  discussed ;  but  some  courts 
have  held,  that  it  is  to  be  received  only  to  establish  a  primd  facie 
case,  which  may  be  overthrown  by  actual  testimony.6  We  can 
hardly  suppose  the  instances  of  physical  capability  exhibited  at  an 
earlier  age  than  fourteen  years,  in  a  boy,  sufficiently  numerous  to 
call  for  the  abolition  of  a  technical  rule,  so  well  adapted  as  this 
to  prevent  those  particular  statements  of  indecent  things,  which 
wear  away  the  nice  sense  of  the  refined,  placed,  by  the  Maker,  in 
the  human  mind  as  one  of  the  protections  of  its  virtue. 

II.  The  Woman  on  whom  the  Offence  is  committed. 

§  1076  [937, 1.  411].  The  physical  nature  of  woman  is  devel- 
oped earlier  in  life  than  that  of  man.  Accordingly,  the  law  has 
established  the  age  of  twelve  years  for  her  legal  puberty,  instead 
of  fourteen.6  But  puberty  in  the  woman  is  probably  not  essential 
to  rape,  though,  when  she  is  under  ten,  the  question  at  common 
law  is  a  little  in  doubt  Yet  pretty  clearly  she  is  never  too  young 
to  be  the  subject  of  this  offence,  provided  it  is  in  fact  committed 
on  her.7 

*  Nugent  v.  The  State,  18  Ala.  5S1.  *  1  Bishop  Mar.  &  Dir.  S  US- 146. 

*  Post,  i  1000.  T  1  Hale  r.  C.  630, 631 ;  Rex  v.  Brasier, 

*  Vol.  I.  S  466,  672,  993 ;  Beg.  v.  Phil-  1  Leach,  4th  ed.  199,  1  East  P.  C.  435, 
ips,  8  Car.  &  P.  736 ;  Reg.  v.  Jordan,  9  1  Gab.  Crim.  Law,  833,  4  Bl.  Com.  214 ; 
Car.  &  P.  118;  Reg.  v.  Bnmilow,  9  Car.  Reg.  v.  Neale,  1  Car.  &  K.  591, 1  Den.  C. 
&  P.  866,  2  Moody,  122;  Rex  v.  Groom-  C.  37,  1  Hawk.  P.  C.  Curw.  Ed.  p.  122, 
bridge,  7  Car.  &  P.  582.  <  4;   Hays  v.  People,  1  Hill,  N.  Y.  351 ; 

*  See  1  Bishop  Mar.  &Div.  *  146.  Stephen  v.  The  State,  11  Ga.  225.    See 

*  Vol.  I.  $  466 ;  Williams  v.  The  State,  Vol.  I.  S  242 ;  Sydney  v.  The  State,  3 
14  Ohio,   222  ;    People  v.  Randolph,  2  Humph.  478. 

Parker,  174.    See  The  State  v.  Handy, 
4  Harring.  Del.  566. 
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§  1077  [938].  This  offence  may  be  committed  as  well  on  a 
common  prostitute  as  on  any  other  female.1  But  a  husband  does 
not  become  guilty  of  rape  by  forcing  his  wife  to  his  own  embraces ; 
though,  if  he  is  present  aiding  and  abetting  another  man  who 
forces  her,  he  does.3 

III.  The  kind  of  Force  necessary. 

§  1078.  The  question  of  the  force  necessary  has,  in  most  cases 
of  rape,  been  blended  with  considerations  growing  out  of  the  half- 
following  of  the  erroneous  definition  of  the  offence,  already  ex- 
plained.8 We  shall  see,  under  our  next  sub-title,  that,  supposing 
a  consent  to  the  connection  to  have  been  obtained,  it  protects  the 
defendant  against  a  charge  of  rape,  even  where  he  got  the  consent 
by  some  fraudulent  practice.  Now,  suppose,  on  general  prin- 
ciples, such  a  consent  should  be  deemed  void  as  consent,  still, 
where  it  exists,  there  is  probably  not  the  force  of  which  the  law 
speaks  as  an  ingredient  in  rape.4  Yet  wherever  there  is  a  carnal 
connection  without  anything  which  can  be  deemed  a  consent  by 
the  woman,  there  is  evidently,  in  the  wrongful  act  itself,  all  the 
force  which  the  law  demands  as  an  element  of  the  crime. 

§  1079.  When,  therefore,  the  act  was  committed  with  a  girl  of 
very  weak  intellect,  incapable  of  distinguishing  between  right  and 
wrong,  or  of  giving  any  consent,  and  no  resistance  was  shown 
on  her  part,  though,  on  the  other  hand,  there  did  not  appear  to  be 
any  yielding  of  the  mere  animal  instincts,  the  offence  of  rape  was 
held  to  be  committed.6    And  in  another  case  of  idiocy  in  the  girl, 

1  1  Hawk.  P.  C.  Curw.  Ed.  p.  122,  $  7 ;  dence  that  the  prisoner  had  carnal  knowl- 

Pleasant  v.  The  State,  15  Ark.  624 ;  Rex  edge  of  the  girl  by  force,  and  without  her 

v.  Barker,  3  Car.  &  P.  589 ;   Pleasant  v.  consent,  they  ought  to   find  the  prisoner 

The  State,  8  Eng.  360 ;  Wright  v.  The  guilty."    p.  64.    And  see  ante,  \   1073, 

State,  4  Humph.  194.  note.    In  the  coarse  of  the  hearing,  there 

1  1  Hale  P..C.  629.    See  ante,  |  1075;  was   mentioned  an  unreported  nisi  prius 

post,  S  1090.  case  tried  before  Willea,  J.,  stated  bir  the 

8  Ante,  §  1066-1073.  learned  judge  himself  as  follows  :   "That 

*  And  see  Kelly  v.  Commonwealth,  1  case  was  tried  before  me  at  the  Old  Bailey. 

Grant,  Pa.  484 ;  Lewis  v.  The  State,  30  It  was  the  case  of  a  rape  upon  an  idiot  girl. 

Ala.  54 ;   and   various  cases  cited  post,  I  directed  the  jury,  that,  if  they  were  satis- 

§  1080.  fled  that  the  girl  was  in  such  a  state  of  idiocy 

6  Beg.  v.  Fletcher,  Bell  C.  C.  63.    This  as  to  be  incapable  of  expressing    either 

case  does  not,  indeed,  distinctly  speak  of  consent  or  dissent,  and  that  the  prisoner 

the  force  as  distinguishable  from  the  matter  had  connection  with  her  without  her  con- 

of  the  consent.  The  instruction  to  the  jury,  sent,  it  was  their  duty  to  find  him  guilty  ; 

sustained  by  all  the  judges,  was,  "  that,  if  but  I  also  told  them,  that  a  consent  pro- 

the  jury  should  be  of  opinion  that  the  girl  duced  by  mere  animal  instinct  would  be 

was  incapable  of  giving  consent  or  of  ex-  sufficient  to  prevent  the  act  from  conetitut- 

ercising  any  judgment  upon   the  matter,  ing  a  rape."    p.  70. 
then,  if  they  were  satisfied  upon  the  evi- 
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the  learned  judge  told  the  jury,  that, "  if  she  was  in  a  state  of 
unconsciousness  at  the  time  the  connection  took  place,  whether  it 
was  produced  by  the  act  of  the  prisoner,  or  by  any  act  of  her  own, 
any  one  having  connection  with  her  would  be  guilty  of  rape.  If 
she  was  in  a  state  of  unconsciousness,  the  law  assumes  that  the 
connection  took  place  without  her  consent,  and  the  prisoner  is 
guilty  of  the  crime  charged."  1  But  the  matter  of  this  sub-title 
blends  itself  with  that  of  the  next. 


IV.    The  Consent  which  will  prevent  the  Act  from  being  Rape. 

§  1080  [939].  Rape  is  not  committed  where  the  will  of  the 
woman  is  overcome  by  fraud ;  and  especially  where  it  is  overcome 
by  persuasion.  This  question  has  arisen  in  several  cases  of  inter- 
course with  married  women,  by  individuals  who  personated  the 
husband,  intending  to  use  no  violent  means  if  they  should  be  de- 
tected. And  in  England,  such  an  act  is  held  not  to  be  rape ; 7 
and  the  same  has  been  adjudged  in  Upper  Canada ; 8  while,  in 
this  country,4  and  in  Scotland,6  cases  have  occurred  in  which  the 
tribunal  has  deemed  it  rape ;  though,  in  other  American  cases, 
the  English  decisions  are  followed.6  The  general  proposition  of 
the  law,  as  it  has  been  sometimes  stated,  is  very  distinct  and 
broad,  that  the  will  of  the  woman  must  oppose  the  act,  and  that 
any  inclination  favoring  it  is  fatal  to  the  prosecution,7  —  a  propo- 
sition partly  overthrown  by  the  doctrine,  concerning  the  definition, 
already  considered.8  But  if  a  female  is  non  compos,  and  so  neg- 
lects to  oppose  because  she  has  no  intelligent  will,  the  intercourse 


1  Beg.  v.  Ryan,  2  Cox  C.  C.  115.  who  means  to  personate  the  husband,  is 
There  was  a  conviction  in  this  case,  and  not  rape.  Reg.  v.  Sweenie,  8  Cox  C.  C. 
there  appears  to  have  been  no  attempt  to  223. 

procure  a  reversal.  •  Wyatt  ».  The  State,  2  Swan,  Tenn. 

2  Reg.  v.  Clarke,  Dears.  397,  18  Jar.  394;  Lewis  v.  The  State,  80  Ala.  54.  And 
1059,  29  Eng.  L.  &  Eq.  542 ;  Rex  v.  see  Sullivant  ».  The  State,  3  Eng.  400 ; 
Jackson,  Russ.  &  Rj.  487 ;  Reg.  ».  Wil-  Commonwealth  v.  Field,  4  Leigh,  648 ; 
liams,  8  Car.  &  P.  286 ;  Reg.  v.  Saunders,  People  v.  Bartow,  1  Wheeler  Crim.  Cas. 
8  Car.  &  P.  265.  378. 

8  Reg.  v.  Francis,  13  TJ.  C.  Q.  B.  116.  7  Reg.  v.  Hallett,  9  Car.  &  P.  748 ;  The 

*  The  State  v.  Shepard,  7  Conn.  54 ;  State  v.  Murphy,  6  Ala.  765 ;  Pleasant  v. 
Anonymous,  1  Wheeler  Crim.  Cas.  381,  The  State,  8  Eng.  360 ;  Woodin  v.  People, 
note,  being  a  decision  by  Thompson,  C.  J.  1  Parker,  464 ;  People  v.  Morrison,  1  Par- 

*  Frasers  case,  Arkley,  329.  In  a  very  ker,  625,  643.  And  see  Charles  v.  The 
late  Scotch  case,  however,  the  majority  of  State,  6  Eng.  389. 

judges  held,  that  intercourse  with  a  mar-  8  Ante,  $  1066-1073,  1078,  1079. 
ried  woman  in  the  state  of  sleep,  by  a  man 
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with  her  is  rape,1  as  stated  in  the  last  section  ;  and,  if  she  is  very 
young,  and  of  mind  not  enlightened  on  the  question,  this  consid- 
eration will  lead  the  court  and  jury  to  demand  less  clear  opposi- 
tion than  in  the  case  of  an  older  and  intelligent  female,  or  even 
lead  them  to  convict  where  there  was  no  apparent  opposition  at 
all.2  So  where  the  prisoner  had  given  a  girl,  thirteen  years  of 
age,  liquor  to  excite  her ;  and,  on  her  becoming  drunk,  had  vio- 
lated her  while  she  was  insensible  to  what  he  did ;  he  was  held  to 
have  committed  rape.8  This  view  would  perhaps  seem  to  favor 
the  following  distinction ;  namely,  that,  if  a  woman  should  be 
made  actually  to  consent  to  an  intercourse  with  one  whom  she 
believed  to  be  her  husband,  then,  the  consent  having  passed,  the 
point  could  not  well  be  taken  that  it  was  against  her  will ;  while, 
if  she  gave  no  consent,  but  simply  forbore  opposition  because  she 
supposed  the  man  to  be  one  having  lawful  right,  the  act  in  him 
would  be  rape.  The  distinction,  however,  is  rather  nice  ;  but,  in 
the  criminal  law,  trice  lines  are  often  drawn. 

§  1081  [940].  A  consent  induced  by  fear  of  personal  violence 
is  no  consent;  and,  though  a  man  lays  not  hands  on  a  woman, 
yet,  if  by  any  array  of  physical  force  he  overpowers  her  mind  so 
that  she  dares  not  resist,  he  is  guilty  of  rape  by  having  the  un- 
lawful intercourse.4 

1  Vol.  I.  $  569 ;   Rex  v.  Ryan,  2  Cox  C.  J.,  and  Parke,  B.,  remarked,  that,  in 

C.  C.  115;  The  State  ».  Crow,  10  West.  Stat.  Westm.  2,  c.  34  [quoted  ante,  $  856, 

Law  Jour.  501 ;  ante,  $  1079.    In  a  Scotch  note,  1069],  the  offence  of  rape  is  described 

case,  where  the  girl  was  an  idiot,  the  court  to  be  ravishing  a  woman  '  where  she  did 

told  the  jury,  that,  if  they  believed  the  not  consent/  and  not  ravishing  against  her 

defendant  "  had    actually  penetrated    the  will.    But  all  the  ten  judges  agreed,  that, 

girl,  and  that  she  had  shown  any  physical  in  this  case,  where  the  prosecutrix  was 

resistance,  to    however  small  an   extent,  made  insensible  by  the  act  of  the  prisoner, 

the  offence  would  be  complete,  in  conse-  and  that  an  unlawful  act,  and  when  also 

quence  of  her  inability  to  give  a  mental  the  prisoner  must  have  known  that  the  act 

consent."    McNamara's  case,  Arkley,  521,  was  against  her  consent  at  the  last  moment 

524.  that  she  was  capable  of  exercising  her  will, 

*  Reg.  v.  Case,  Temp.  &  M.  318,  1  Den.  because  he  had  attempted  to  procure  her 
C.  C.  580,  4  New  Sess.  Cas.  847,  14  Jur.  consent  and  failed,  the  offence  of  rape  was 
489,  19  Law  J.  n.  8.  M.  C.  174,  1  Eng.  committed."  See  further  as  to  this  matter, 
L.  &  Eq.  544  ;    Stephen  v.  The  State,  11  ante,  $  1073  and  note. 

Ga.  225.    And  see  Reg.  v.  Day,  9  Car.  &  *  Pleasant  t>.  The  State,  8  Eng.  360 ; 

P.  722.  Reg.  v.  Hallett,  9  Car.  &  P.  748 ;  Reg.  v. 

•  Reg.  v.  Camplin,  1  Den.  C.  C.  89,  1  Day,  9  Car.  &  P.  722.  In  Wright  ».  The 
Car.  &  K.  746.  According  to  a  note  of  State,  4  Humph.  194,  the  court  held  the 
Baron  Parke,  the  judges  who  were  in  favor  following  instruction  to  the  jury  to  be 
of  the  conviction,  ten  to  three,  proceeded  on  correct  in  all  its  parts  :  "  It  is  no  difier- 
the  following  grounds :  "  Several  thought,  ence  if  the  person  abused  consented 
that  the  crime  of  rape  is  committed  by  through  fear,  or  that  she  was  a  common 
violating  a  woman  when  she  is  in  a  state,  prostitute,  or  that  she  assented  after  the 
of  insensibility  and  has  no  power  over  her  fact,  or  that  she  was  taken  first  with  her 
will,  whether  such  state  is  caused  by  the  own  consent,  if  she  were  afterward  forced 
man  or  not,  the  accused  knowing  at  the  against  her  will." 

time  that  she  is  in  that  state ;  and  Tindal, 
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V.    The  Carnal  Knowledge  necessary. 

§  1082  [941].  The  question  whether  rape  may  be  committed 
without  emission,  has  been  decided  differently  by  different  tribu- 
nals. Lord  Hale  lays  down  the  doctrine,  that  this  ingredient  is 
not  necessary  ; l  and  there  appears  to  have  beqp  no  contrary  adju- 
dication at  the  time  he  wrote.  But  Lord  Coke  says,  that  emission 
is  essential  in  sodomy,  so  decided  "  in  the  case  of  Stafford,  who 
was  attainted  in  the  King's  Bench  and  executed."  2  And  he  adds, 
that,  "in  rape,  there  ought  to  be  penetration  and  emission  of 
seed."8  But  though  writers  generally  assume  the  two  cases  of 
rape  and  sodomy  to  stand  in  this  respect  on  common  ground,  a 
more  careful  reflection  may  suggest  differences  quite  material. 
In  a  subsequent  case,  the  English  judges  were  divided  on  the 
question,  whether  emission  is  essential  even  in  sodomy.4 

§  1083  [942].  Mr.  East  has  collected,  and  stated  at  length, 
the  authorities  on  this  point  down  to  the  time*  lie  wrote  ;  and  we 
shall  not  need  to  restate  them.5  His  conclusion  appears  just, 
that,  until  Hill's  case  was  decided,  in  1781,  long  after  the  settle- 
ment of  this  country,  the  current  of  authority  was  clear  against 
the  necessity  of  emission.6  This  being  so,  the  common  law  of 
these  States  must,  on  general  principles,  be  understood  to  be  the 
same ;  while  the  later  English  cases  cannot  bind  us.  In  Hill's 
case,  a  majority  of  the  judges  held  the  other  way, "  on  the  ground, 
that  carnal  knowledge  (which  they  considered  could  not  exist 
without  emission)  was  necessary  to  the  consummation  of  the 
offence.  The  others  denied  that  definition;  and  also  observed, 
that  carnal  knowledge  was  not  necessary  to  be  laid  in  the  indict- 
ment, but  only  that  the  defendant  ravished  the  party." 7    Accord- 

i  1  Hale  P.  C.  628.  1    Swinton,  93,  104,  stated  post,  {  1085, 

*  Stafford's  case,  cited  12  Co.  37.  Lord  Moncreiff  said  :  "  When  we  look  at 
8  Case  of  Buggery,  12  Co.  36,  37.    In    the  English  law,  there  is  no  donbt  that 

3  Inst.  59,  Lord    Coke  states,  that  pene-  there  was  a  period  when  a  majority  of  the 

tration  is  necessary  both  in  sodomy  and  judges  gave  a  contrary  decision  [that  is, 

rape ;    emission  alone  not  being  enough,  decided  emission  to  be  necessary] ;  some 

He  makes  no  mention  of  emission  as  es-  of  the  ablest  men  that  ever  sat  on  the 

sential.      Therefore    some    persons    have  bench  dissenting.    But  when  we  look  back 

inferred  that  this  great  luminary  of  the  to  Coke  and  Hale,  we  see  that  the  old  law 

law  intended  not  to  follow  the  doctrine  in-  of  England  was  different.    And  the  new 

dicated  in  the  report.  act  restores  it  to   what  it  was  in  their 

*  DuffiVs  case,  1  East  P.  C.  437.    And  times." 

see,  as  to  sodomy,  post,  §  1086.  7  Hill's  case,  1   East  P.  C.  439 ;  s.  p., 

*  1  East  P.  C  436-440.  Rex  v.  Burrows,  Buss.  &  By.  519. 

*  So  in  the  Scotch  case,  of  Robertson, 
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ing  to  all  opinions,  penetration  is  primd  facie  proof  of  emission ; l 
but  the  cases  in  which  the  question  of  emission  has  arisen,  have 
developed  circumstances  rebutting  this  presumption. 

§  1084  [943].  The  question  of  emission  is  not  longer  open  in 
England ;  because  the  statute  of  9  Geo.  4,  c.  31,  §  18,  after  re- 
citing, that,  "'upon  trials  for  the  crimes  of  buggery  and  rape,  and 
of  carnally  abusing  girls,  <fec,  offenders  frequently  escaped  by 
reason  of  the  difficulty  of  the  proof  which  had  been  required  of 
the  completion  of  those  several  crimes,  for  remedy  thereof"  en* 
acts,  "  that  it  shall  not  be  necessary  in  any  of  these  cases  to  prove 
the  actual  emission  of  seed  in  order  to  constitute  a  carnal  knowl- 
edge, but  that  the  carnal  knowledge  shall  be  deemed  complete 
upon  proof  of  penetration  only." 2  There  was  once  a  doubt, 
whether  this  statute  extended  further  than  to  make  proof  of  pen- 
etration primd  facie  sufficient ; 3  but  the  judges  have  since  settled 
the  doctrine,  that  it  renders  emissions  unnecessary  to  the  consti- 
tution of  the  offence.4 

§  1085  [944] .  In  Scotland  this  question  recently  arose ;  and, 
on  great  consideration,  and  with  great  force  of  reasoning,  the 
judges  held,  unanimously,  that  penetration  only  is  enough.  Said 
Lord  Mackenzie :  "  What  is  the  essence  of  the  crime  ?  Dishonor 
by  violence  —  not  the  danger  of  impregnation,  as  to  which  no 
question  is  ever  asked.  Is  a  woman  dishonored  or  not,  by  a  forci- 
ble entry  of  her  person  ?  This  has  never  been  doubted  in  any 
country  of  Europe."  And  further  on  he  proceeds :  u  I  cannot 
see  why  there  must  be  emission,  if  impregnation  is  not  necessary. 
It  adds  nothing  to  the  wickedness,  —  or  to  the  injury."6  That 
the  danger  of  offspring  entered  not  into  the  old  idea  of  this  crime, 
is  shown  by  the  notion  of  the  lawyers,6  that  impregnation  was  of 
itself  conclusive  proof  of  the  woman  having  given  such  consent 
as  prevents  the  intercourse  from  being  rape. 

§  1086  [945].  In  this  country,  we  have  few  decisions  on  the 
point.  One  case  leaves  it  doubtful ; 7  one  holds  emission  unneces- 
sary in  sodomy;8  while  another  decides,  that  it  is  unnecessary  in 

1  1  East  P.  C.  440.  v.  Allen,  9  Car.  &  P.  31 ;  Rex  v.  Jennings, 

1  1  Ross.  Crimes,  Grea.  Ed.  682.    The  4  Car.  &  P.  249,  1   Lewin,  93 ;  Rex  v. 

present  statute,  however,  is  24  &  25  Vict.  Cozins,  6  Car.  &  P.  &51. 

c.  100,  f  63,  but  to  the  same  effect.  •  Robertson's  case,  1  Swinton,  93. 

•  That  it  did  not,  see  Rex  ».  Russell,  1  •  1  Hawk.  P.  C.  Curw.  Ed.  p.  122,  *  8. 
Moody  &  R.  122.  t  The  State  v.  Le  Blanc,  I  Tread.  354. 

*  Rex  v.  Cox,  l  Moody,  337,  5  Car.  &  •  Commonwealth  v.  Thomas,  1  Va. 
P.  297 ;  Brook's  case,  2  Lewin,  267  ;  Reg.  Cas.  307. 
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rape.  Said  the  court,  in  this  last  case :  "  The  essence  of  the 
crime  is  not  the  begetting  of  a  child,  which  cannot  be  done  without 
emission  ;  but  the  violence  done  to  the  person  and  feelings  of  the 
woman,  which  is  completed  by  penetration,  without  emission. 
....  If ,  together  with  penetration,  emission  must  be  proved, 
may  not  the  ravisher  prevent  proof  of  his  crime  by  onanism  ?  " 1 
§  1087  [946].  Penetration,  the  authorities  agree,  is  necessary. 
Even  emission,  without  penetration,  is  not  enough.2  In  the  Scotch 
case,  already  referred  to,  Lord  Meadowbank  observed :  "  I  am  of 
opinion,  that,  to  constitute  the  crime  of  rape,  it  is  sufficient  that 
there  be  full  penetration;  for  in  grown  women  it  is  necessary 
that  the  penetration  be  full — otherwise  it  is  conatus"*  But 
the  English  and  American  courts  have  held,  that  nothing  more 
than  res  in  re,  without  regard  to  extent,  is  required.4  Even, 
according  to  the  doctrine  now  settled  in  England,  the  fact  of  the 
hymen  not  being  ruptured  is  only  presumptive  evidence  against 
penetration ;  which  may  be  sufficient  without.6 

VI.   Carnal  Abuse  of  Children. 

§  1088  [I.  411].  There  are  English  statutes,  the  early  ones,  as 
18  Eliz.  c.  7,  §  4,  already  cited,6  being  probably  common  law  in 
this  country,7  making  the  carnal  knowledge  of  female  children 
under  ten  years,  though  consenting,  felony  ;8  and,  by  the  older 
statute  of  Westm.  1,  3  Edw.  1,  c.  13,  also  given  in  a  previous 
section,9  such  carnal  knowledge  is  an  indictable  misdemeanor 
where  the  consenting  girl  is  "  within  age,"  which  is  twelve  years.10 
Thus,  though  we  have  almost  no  direct  decisions  to  guide  us,  yet, 
according  to  established  principles,  the  common  law  of  this  coun- 
try makes  the  unlawful  carnal  knowledge  of  a  girl  who  consents, 
while  between  ten  and  twelve  years  old,  indictable  as  misde- 

1  The  8tate  v.  Snlliran,  Addison,  143    P.  C.  438;  Reg.  v.  Jordan,  9  Car.  &.  P. 
(a  Pennsylvania  decision).  118 ;  Reg.  v.  McRae,  8  Car.  &  P.  641. 

*  3  Inst.  60 ;  1  Hale  P.  C.  628 ;  And-        *  Ante,  {  1070. 

ley's  case,  3  Howell  St.   Tr.  401,  403 ;  T  And  see  The  State  t>.  Dick,  2  Mnrph. 

Fitzpatrick's  case,  3  Howell  St.  Tr.  419.  388;  Stephen  v.  The  State,  11  Oa.  225. 

*  Robertson's  case,  1  Swinton,  93.  '  1  Hale  P.  C.  630 ;  1  Russ.  Crimes, 

*  3  Inst.  69 ;  The  State  v.  Le  Blanc,  Orea.  Ed.  693 ;  Reg.  v.  Day,  9  Car.  &  P. 
1  Tread.  354 ;  Reg.  v.  Lines,  1  Car.  &  K.  722. 

893.  •  Ante,  *  1067. 

«  Reg.  v.  Hughes,  2  Moody,  190,  9  Car.  10  1  Hale  P.  C.  626,  631 ;  1  East  P.  C. 

&  P.  762  (overruling  Rex  v.  Gammon,  460.    And  see  Reg.  v.  Lines,  1  Car.  &  K. 

5  Car.  &  P.  321) ;  Rex  v.  Rtusen,  1  East  893. 
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meanor ;  below  ten,  indictable  probably  as  felony ;  if  not,  then 
indictable  as  misdemeanor.  The  whole  subject  is  matter  of  legis- 
lation in  many,  perhaps  all,  of  the  States.1 


VII.  Concluding  Points. 

§  1089  [947].  Degree  of  the  crime,  and  punishment.  We  have 
already  seen,2  that  the  offence  of  rape  was  very  anciently  in  Eng- 
land a  felony,  and  afterward  it  became  a  misdemeanor.  But  by 
Stat.  Westm.  2,  c.  34,  it  was  raised  to  its  earlier  character  of 
felony ;  and  such  undoubtedly  it  is  under  the  common  law  of 
this  country  generally;  for  it  was  such  in  England,  by  force 
of  the  statute,  which  became  common  law  with  us  at  the  time 
when  this  country  was  settled.3  In  Missouri,  it  is  misdemeanor, 
even  when  committed  by  a  slave.  The  reason  is,  that  by  a  statute 
of  this  State  no  offences  are  there  felonies,  except  those  the  pun- 
ishment of  which  is  death ;  and  rape  by  a  slave  is,  or  at  the  time 
of  the  decision  referred  to  was,  punished  by  castration.4 

§  1090  [948].  Persons  assisting.  Where  rape  is  felony,  and,  a 
fortiori,  where  it  is  misdemeanor,  all  persons  present  abetting  the 
perpetrator  may  be  deemed  principal  actors  in  his  guilt.6  They 
are,  therefore,  indictable  in  the  same  way  as  the  one  whose  direct 
volition  does  the  injury.  Consequently  a  boy  under  the  age  of 
puberty,  or  a  woman,  or  a  husband  in  respect  of  his  own  wife, 
may  become  guilty  as  principal  in  the  second  degree  of  this 
offence  of  rape.6 

1  See  Commonwealth  v.  Bennett  2  Va.  to  two  years'  imprisonment  and  a  fine  at 

Cas.  235  ;    Commonwealth   v.  Fields,  4  the  king's  will.    But  the  sm&llness  of  the 

Leigh,  648 ;  Dennis  v.  The  State,  5  Pike,  punishment  proving  a  great  encouragement 

230.    See  Vol.  I.  $  38,  note ;  post,  1091.  to  the  offence,  it  was  made  felony  again  by 

8  Ante,  $  1066  et  seq.  the  statute  of  Westminster  2,  c.  34 ;  and, 

*  1  Hale  P.  C.  627 ;  3  Inst.  60 ;  1  East  by  18  Eliz.  c.  7,  it  is  excluded  from  the  bene- 

P.  C.  434 ;  Mean  v.  Commonwealth,  2  fit  of  clergy."    1  Hawk.  P.  C.  Curw.  Ed. 

Grant,  Pa.  385.    As  to  North  Carolina,  see  p.  123,  $  11.    And  see  ante,  f  1066  et  seq. 
The  State  v.  Dick,  2  Murph.  388.  Hawkins        *  Nathan  v.  The  State,  $  Misso.  631 .  In 

says :  "  It  is  said,  that  of  old  time  it  was  North  Carolina  the  attempt  by  a  slave  on 

felony,  and  consequently  punishable  with  a  white  woman  is  punished  capitally.  Syd- 

death,  especially  if  the  party  ravished  were  ney  v.  The  State,  3  Humph.  478.    See,  as 

a  virgin,  unless  such  virgin  would  accept  to  Arkansas,  Dennis  v.  The  State,  5  Ark. 

of  the  offender  for  her  husband,  in  which  230. 
case  she  might  save  his  life  by  marrying        •  Vol.  I.  $  576  et  seq. 
him.    But  afterwards  it  was  looked  upon        °  1  East  P.  C.  446 ;  1  Hawk.  P.  C. 

as   a   great   misdemeanor  only,  but  not  Curw.  Ed.  p.  123,  $  11 ;  .Audler's  case, 

felony ;  and  the  offender  was  punished  with  3  Howell  St.  Tr.  401 ;  Reg.  v.  Crisham, 

the  loss  of  his  eves  and  testicles :  and  by  1  Car.  &  M.  187 ;  Rex  v.  Folkes,  1  Moody, 

the  statute  of  Westminster,  1,  c  13,  it  was  354;  Rex  v.  Gray,  7  Car.  &  P.  164. 
reduced  to  a  trespass,  subjecting  the  offender 
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§  1091  [949].  Attempts.  An  attempt  to  commit  a  rape  is  a 
common-law  misdemeanor,  on  principles  explained  in  the  previous 
volume.1  In  order  to  constitute  the  offence,  the  offender  must 
specifically  intend  to  proceed  to  violence,  if  necessary ; 2  and  he 
must  have  physical  capability  of  accomplishing  the  object.8  In  a 
New  York  case  it  was  held,  that  one  decoying  a  female  under  ten 
years  of  age,  and  standing  indecently  exposed  before  her,  may  be 
convicted  of  an  assault  with  intent  to  commit  rape.  The  judge 
observed :  "  The  assent  of  such  an  infant .  being  void  as  to  the 
principal  crime,  it  is  equally  so  in  respect  to  the  incipient  ad- 
vances of  the  offender.  That  the  infant  consented  to  or  even 
aided  in  the  prisoner's  attempt,  cannot,  therefore,  as  in  the  case 
of  an  adult!  be  alleged  in  his  favor,  any  more  than  if  he  had  con- 
summated his  purpose.  The  case  submitted  to  the  jury  was  that 
of  a  man  having  another  in  his  power,  and  within  reach,  threaten- 
ing and  exerting  the  means  to  accomplish  meditated  violence  upon 
her  person.  This  is  clearly  an  assault  within  all  the  authorities."4 
How  far  a  man' must  proceed  in  the  execution  of  his  intent,  to 
render  himself  responsible  in  a  case  of  attempted  rape,  we  con- 
sidered somewhat  in  the  previous  volume.6 

i  Vol.  I.  $  657  et  sea.  .*  Hays  ».  People,  1  Hill,  N.  Y.  851, 
2  Vol.  I.  $  660, 664  ;  Rex  v.  Lloyd,  7  Car.  opinion  by  Cowen,  J. 
&  P.  318;   Commonwealth  v.  "Fields,  4  *  Vol.  I.  $  685.    And  see  Kelly  v.  Corn- 
Leigh,  648.  monwealth,  1  Grant,  Pa.  484. 

8  Vol.  I.  §  662.    See  Charles  v.  The 
State,  6  Eng.  389. 
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CHAPTER    LI. 

RECEIVING   STOLEN   GOODS.1 

§  1092  [950].  The  receiver  of  stolen  goods  was  ancientlj 
guilty  of  only  a  misprision  or  of  a  compounding  of  felony ;  but 
afterward,  under  an  old  English  statute,  he  became  an  accessory 
after  the  fact  to  the  thief.  Later  legislation  in  England  and  the 
United  States  generally,  has  made  this  offence  a  substantive  one.2 
The  matter  was  so  far  considered  in  our  previous  volume  that 
little  further  need  be  added  here. 

§  1093  [951].  First.  As  to  the  intent.  The  question  of  the 
intent  is  partly  answered  in  the  proposition,  that  the  person  re- 
ceiving the  stolen  goods  must  know  them  to  have  been  stolen. 
Moreover  the  statutes  do  not  require  that  the  receiver  should  act 
from  motives  of  personal  gain :  if  his  object  is  to  aid  the  thief, 
this  is  enough.8  So  it  is  enough  if  his  object  is  to  get  from  the 
owuer  a  reward  for  restoring  the  goods  to  him.4 

§  1094  [952] .  Secondly.  As  to  the  act  of  receiving.  The  lead- 
ing doctrine  here  is,  that  the  goods  must  come  under  the  control 
of  the  receiver ;  yet  that  the  control  need  not  be  a  manual  one. 
For  instance,  if  they  are  in  the  hands  of  a  person  whom  he  can 
command  in  respect  to  them,  they  may  be  deemed  to  have  been 
received.6  But  where  there  is  no  such  authority  to  command,  they 
must  have  passed,  in  some  other  way,  into  his  possession.6  Thus, 
where  a  person  allowed  a  trunk  of  stolen  goods  to  be  sent  on 
board  a  vessel  in  which  he  had  taken  passage,  he  was  held  to  have 
received  them.7 

1  For  matter  relating  to  this  title,  see  n.  s.  575,  where  it  appears  that  even  thej 

Vol.  I.  i  633,  638,  744,  745,  803,  823,  need  not  have  passed  out  of  the  hands  of 

1003.  the  thief,  provided  the   receiver  controls 

3  See  Vol.  I.  $  638.  them  in  his  hands. 

•  Rex  v.  Davis,  6  Car.  &P.  177  ;  Rex  v.  *  Reg.  v.  Hill,  3  New  Sess.  Cas.  648, 1 
Richardson,  1  Car.  &  P.  335.  Den.  C.  C.  453,  Temp.  &  M.  150,  13  Jar. 

*  People  v.  Wiley,   3  Hill,  N.  T.  194.  545, 18  Law  J.  v.  s.  M.  C.  199. 

As  to  receiving,  in  Michigan,  see  People  v.  7  The  State  v.  Scovel,  1  Mill,  274.  And 

Reynolds,  2  Mich.  422.  see  Reg.  v.  Wiley,  2  Den.  C.  C  37, 1  Eng. 

6  Reg.  v.  Smith,  Dears.  494,  33  Eng.  L.  L.  &  Eq.  567. 
&  Eq.  531,  24  Law  J.  K.  8.  M.  C.  135, 1  Jar. 

[586] 


OHAP.  LI.]  RECEIVING  BTOLBN  GOODS.  §  1095 

§  1095  [953].  Thirdly.  The  property  as  having  been  stolen. 
It  is  merely  a  truism,  that  there  can  be  no  receiving  of  stolen 
goods  which  have  not  been  stolen.  Therefore  if  the  person 
accused  is  an  aider  at  the  fact l  of  the  original  larceny ;  in  other 
words,  a  principal  of  the  second  degree ;  he  cannot  also  be  holden 
as  a  receiver.2  He  must  have  received  the  goods  from  some  per- 
son who  is  guilty  of  the  larceny,  as  principal  offender ; 8  and  not, 
for  example,  from  another  receiver ;  because,  in  the  latter  case, 
they  are  not,  as  to  the  person  from  whom  he  gets  them,  property 
stolen.4  So  also,  if  the  goods  have  passed  back  from  the  thief 
into  the  hands  of  the  owner ;  and  have  been  retransferred  to  the 
thief  otherwise  than  by  a  fresh  larceny  of  them,  a  receiving  of 
them  from  this  thief  is  not  a  receiving  of  stolen  goods.5  And 
where  the  taking  from  the  thief  is  not  With  the  thief  s  consent,  the 
case  is  not  within  this  statute ; 6  but  the  act  is  rather  an  original 
larceny.7 

1  See  Vol.  I.  $  596-602.  *  See  farther  on  this  point,  Cassels  v. 

8  Reg.  v.  Grancell,  9  Car.  &  P.  365 ;  The  State,  4  Yerg.  149 ;  Wright  v.  The 

Beg.  v.  Smith,  Dean.  494,  83  Eng.  L.  &  State,  5  Yerg.  154. 

Eq.  531.    See  also  Beg.  v.  Kelly,  2  Car.  &  *  Beg.  v.  Dolan,  Dean.  436,  1  Jar.  n.  s. 

K.  379.    Ab  to  receiving  goods  from  a  72,  29  Eng.  L.  &  Eq.  533,  overruling  Beg. 

slave,  in  Virginia,  see  Smith  v.  Common-  v.  Lyons,  Car.  &  M.  217. 

wealth,  10  Leigh,  695.  6  Keg.  v.  Wade,  1  Car.  &  K.  739. 

*  The  State  v.  lyes,  13  Ire.  338.  T  Ante,  i  794. 


RELIGIOUS  WORSHIP.    See  til.  Disturbing  Meetings. 

RESCUE.    See  tit.  Pbibon  Breach,  &c. 

RESISTING  OFFICER.    See  tit.  Obstructing  Justice  and  Government. 
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CHAPTER    LII. 

RIOT,  i 

Skct.  1096.  Introduction. 

r  1097,1098.  The  Persons  committing  the  Act 

1099-1108.  The  Nature  of  the  Act. 

1104.  The  Intent 

1105-1107.  Concluding  Points. 

§1096  [954].  A  riot  is  such  disorderly  conduct,  in  three  or 
more  assembled  persons  actually  accomplishing  some  object,  as  is 
calculated  to  terrify  others.2  In  the  discussion  of  this  subject, 
we  shall  consider,  I.  The  Persons  committing  the  Act ;  II.  The 
Nature  of  the  Act ;  III.  The  Intent ;  IV.  Concluding  Points. 

I.  The  Persons  committing'  the  Act. 

§  1097  [955].  The  commission  of  a  riot  requires  the  concur- 
rence of  three  or  more  persons.8    If  two  perform  any  act,  how- 

xFor  matter  relating  to  this  title,  see  Russell — speaking  of  riots,  roots,  and 

Vol.  I.  f  432,  505,  605,  807,  975,  978,  980.  unlawful  assemblies,  says  :  "  The  distinc- 

See  this  volume,  tit.  Affray ;  Boat ;  Un-  tion  between  these  offences  appears  to  be, 

lawful  Assembly.  that  a  riot  is  a  tumultuous  meeting  of  per- 

8  The  definition  of  Blackstone,  differing  sons  upon  some  purpose  which  they  actu- 

somewhat  from  this,  may  be  found  in  the  ally  execute  with  Yiolence ;  a  rout  is  a  similar 

Srevious  volume.  Vol.  I.  \  975.  Other  meeting  upon  a  purpose  which,  if  exe- 
efinitions  are  the  following :  cnted,  would  make  them  rioters,  and  which 
Hawkins.  "  A  riot  seems  to  be  a  tumul-  they  actually  make  a  motion  to  execute ;  and 
tuous  disturbance  of  the  peace,  by  three  per-  an  unlawful  assembly  is  a  mere  assembly  of 
sons  or  more,  assembling  together  of  their  persons  upon  a  purpose  which,  if  executed, 
own  authority,  with  an  intent  mutually  to  would  make  them  rioters,  but  which  they 
assist  one  another,  against  any  who  shall  do  not  execute,  nor  make  any  motion  to  ess- 
oppose  them,  in  the  execution  of  some  en-  cute"  1  Russ.  Crimes,  Grea.  Ed.  266.  He 
terprise  of  a  private  nature,  and  afterwards  proceeds,  however,  to  give  Hawkins's  defi- 
actually  executing  the  same  in  a  violent  nition  of  riot,  deeming  it  substantially  cor- 
and  turbulent  manner,  to  the  terror  of  the  rect. 

Qle,  whether  the  act  intended  were  of  By  Statute  in  Indiana.     "  If  three  or 

'  lawful  or  unlawful."    1  Hawk.  P.  C.  more  persons  shall  actually  do  an  unlawful 

Curw.  Ed.  p.  513,  fl.    And  see  The  State  act  or  violence,  either  with  or  without  a 

v.  Cole,  2  McCord,  117, 119;  The  State  v.  common  cause  or  quarrel,  or  even  do  a 

Connolly,  3  Rich.  337.  lawful  act  in  a  violent  and  tumultuous 

Lord  Coke.    Riot  "  in  the  common  law  manner,  they  shall  be  deemed  gjuiltT  of  a 

signifieth  when  three  or  more  do  any  un-  riot."    The  State  v.  Scaggs,  6  Black£  37. 

lawful  act,  as  to  beat  any  man,  or  to  hurt  Similar  in  Illinois.    Dougherty  v.  People, 

him  in  his  park,  chase,  or  warren,  or  to  4  Scam.  179. 

enter  or  take  possession  of  another  man's  *  See  post,  T  1098. 
land,  or  to  cut  or  destroy  bis  corn,  grass,  or 
other  profit,  &c."    3  Inst.  176. 
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ever  tumultuous  or  dangerous  to  the  public  repose,  they  do  not 
thereby  commit  a  riot.1  By  statute  in  Illinois,  however,  the 
offence  may  be  perpetrated  by  two.2  And  in  the  slave-holding 
States  of  this  country,  the  courts  have  decided,  that,  under  the 
common  law,  two  free  white  men  and  a  negro  slave  may  jointly 
become  guilty  of  this  offence.8  How  the  question  would  stand,  if 
one  of  three  were  the  wife  of  another  one,  appears  not  to  be 
decided ;  but,  since  the  wife  may  clearly  be  guilty  of  the  offence 
of  riot,  there  seems  no  reason  why  she  should  not  be  counted  as 
one  in  a  company ;  a  different  principle  applying  here  from  what 
prevails  in  conspiracy. 

§  1098  [956].  Perhaps  there  are  cases  in  which  what  is  done 
by  one  of  three  persons  is  enough  to  make  him  partaker  of  their 
guilt,4  while  yet  his  activity  is  not  such  as  to  constitute  him  one  of 
the  necessary  three  in  a  riot ;  so  that,  if  there  had  been  three 
active  ones,  the  four  would  all  be  rioters  in  law,  while,  for  the 
want  of  the  fourth,  all  escape.  A  doctrine  like  this,  where  two  of 
the  three  were  inactive,  seems  to  have  been  maintained.6  But,  in 
Maine,  the  court  decided,  that,  if  two  persons  do  the  physical 
mischief  while  a  third  is  present  abetting  them,  the  offence  may 
amount  to  a  riot.6 

II.  The  Nature  of  the  Act. 

§  1099  [957].  The  principal  point  to  be  here  considered  is, 
that  the  act  must  be  one  calculated  to  create  apprehension  of 
danger  in  the  minds  of  persons  other  than  the  rioters.  Where, 
therefore,  three  or  more  individuals  innocently  assemble,  and 
some  of  them  fall  upon  one  of  the  company,  doing  no  more  than 
simply  this,  what  they  do  is  not  a  riot.7  Whether  the  indictment 
should,  under  all  circumstances,  allege  that  the  thing  done  was  to 
the  terror  of  the  people,  is  a  question  of  pleading,  not  properly 
within  the  purpose  of  this  volume.  But  in  a  Massachusetts  case, 
the  court  held,  that,  if  it  charges  an  assembling  "  with  force  and 

*  Vol.  I.  $  975  ;  Turpin  v.  The  State,  4  The  State  v.  Thackam,  1  Bay,  858  ;  The 

Blackf:  72  ;  Beg.  v.  Ellis,  Holt,  636  ;  The  State  v.  Calder,  2  McCord,  462. 

State  v.  Alison,  3  Yerg.  428;  Bex  v.  Scott,  4  Post,  $  1105. 

3  Bur.  1262 ;  Bex  v.  Sudbury,   12  Mod.  6  Scott  ».  United  States,  1  Morris,  142. 

262 ;  Commonwealth  v.  Edwards,  1  Ashm.  *  The  State  v.  Straw,  33  Maine,  554. 

46.  T  Beg.  v.  Soley,  2  Salk.  594,  595 ;  Anon- 

2  Dougherty  v.  People,  4  Scam.  179.  ymons,  6  Mod.  43. 

8  The  State  v.  Jackson,  1  Speers,  13 ; 

vol.  ii.  50  [589] 
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arms,"  and  acts  of  violence  committed  by  the  rioters,  the  further 
allegation  of  terror  to  the  people  is  unnecessary.  The  judge 
observed :  "  Lord  Holt  has  given  a  distinction  founded  in  good 
sense  between  those  indictments  in  which  the  words  in  terrorem 
populi  are  essential,  and  those  wherein  they  may  be  omitted. 
He  says,  that,  in  indictments  for  that  species  of  riots  which  consist 
in  going  about  armed,  Ac,  without  committing  any  act,  the  words 
aforesaid  are  necessary ;  because  the  offence  consists  in  terrifying 
the  public ;  but,  in  those  riots  in  which  an  unlawful  act  is  com- 
mitted, the  words  are  useless." l  But  this  proposition  only  gives 
force  to  the  general  doctrine,  that  the  gist  of  the  offence  is  the 
terror  created  in  persons  pursuing  their  lawful  callings.  And 
perhaps  this  consideration  may  have  been  one  of  the  causes  leading 
to  a  statement  in  some  of  the  books,  that  the  enterprise  of  the 
rioters  must  be  of  a  private  nature,  in  distinction  from  a  public,8 — 
a  doctrine,  however,  which  cannot  be  maintained.  For  example, 
a  riot  may  be  committed  in  opposing  the  course  of  justice  of  the 
country.8 

§  1100  [958],  The  ingredient  of  terror  excited,  necessary  in  a 
riot,  does  not  require  more  persons  than  one  to  be  alarmed. 
Therefore  where  rioters  went  in  a  frolic  at  midnight  to  a  man's 

1  Commonwealth  v.  Runnels,  10  Mass.  not  amount  to  treason,  is  a  proposition  too 
518,  referring  to  Reg.  ».  So  ley,  11  Mod.  plain  in  principle  to  be  overthrown  by 
116.  And  see  Rex  v.  Hughes,  4  Car.  &  P.  authority  from  the  English  books.  Russell, 
373  ;  Rex  v.  Cox,  4  Car.  &  P.  538.  after  stating,  in  his  text,  this  doctrine  of 

2  The  State  v.  Brooks,  1  Hill,  S.  C.  361 ;  Hawkins,  adds,  in  a  note :  "  But  see,  in  2 
The  State  v.  Cole,  2  McCord,  117.  Haw-  Chit.  Crim.  Law,  494,  an  indictment  said 
kins  says  :  "It  seems  agreed,  that  the  to  have  been  drawn  in  the  year  1797,  by  a 
injury  or  grievance  complained  of  and  in-  very  eminent  pleader,  for  the  purpose  of 
tended  to  be  revenged  or  remedied  by  such  suppressing  an  ancient  custom  of  kicking 
an  assembly  must  relate  to  some  private  about  footballs  on  Shrove  Tuesday  at 
quarrel  only ;  as  the  inclosing  of  lands  in  Kingston-upon-Thames.  The  first  count 
which  the  inhabitants  of  a  town  claim  a  is  for  riotously  kicking  about  a  football  in 
right  of  common,  or  gaining  the  possession  the  town  of  Kingston  ;  and  the  second, 
of  tenements  the  title  whereof  is  in  dis-  for  a  common  nuisance  in  kicking  about  a 
pute,  or  such  like  matters  relating  to  the  football  in  the  said  town.  And  in  Sir 
interests  or  disputes  of  particular  persons  Anthony  Ashley's  case,  1  Roll.  109,  Coke, 
no  way  concerning  the  public ;  for  wnerever  C:  J.,  said  that  the  stage-players  might  be 
the  intention  of  such  an  assembly  is  to  indicted  for  a  riot  and  unlawful  assembly ; 
redress  public  grievances,  as  to  pull  down  and  see  Dalt.  Just.  c.  136  (citing  Roll.  R.), 
all  inclosures  in  general,  or  to  reform  re-  that,  if  such  players  by  their  shows  occasion 
ligion,  or  to  remove  evil  counsellors  from  an  extraordinary  and  unusual  concourse  of 
the  king,  &c.,  if  they  attempt  with  force  to  people  to  see  them  act  their  tricks,  this  is 
execute  such  their  intentions,  they  are,  in  an  unlawful  assembly  and  riot,  for  which 
the  eye  of  the  law,  guilty  of  levying  war  they  may  be  indicted  and  fined.  19  Vin. 
against  the  king,  and  consequently  of  high  Ab.  tit.  Riots,  &c,  A.  8."  1  Ross.  Crimes, 
treason."  1  Hawk.  P.  CCurw.  Ed.  p.  515,  Grea.  Ed.  267,  note. 

\  6.  That  there  can  be,  in  this  country,  8  Pennsylvania  v.  Morrison,  Addison, 
note  of  the  general  sort  alluded  to  in  the  274.  See  also  Rex  i>.  Fursey,  6  Car.  &  P. 
latter  part  of  this  quotation,  which  riots  do    81. 
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stable,  and  shaved  his  horse's  tail ;  in  doing  which,  they  made 
such  noise  as  aroused  the  owner  and  alarmed  his  family ;  they 
were  held  to  be  properly  convicted,  the  objection  that  the  injury 
was  confined  to  only  one  family  being  overruled.1  In  like  man- 
ner, the  facts  of  a  South  Carolina  case  were,  that  two  white 
persons  and  a  negro  slave  went  together  to  where  another  man 
was  at  work ;  upon  their  arrival  there,  one  of  the  white  persons 
cut  a  club  in  the  presence  of  the  rest,  used  threatening  language 
to  the  man,  and  commanded  his  associates  to  cut  up  some  house- 
logs  the  man  had  prepared ;  which  command  they  executed  ;  and 
this  was  held  to  be  a  riot.2 

§  1101  [959] .  Accordingly  there  is  no  need  that  the  thing  done  be 
in  itself  unlawful.  If  it  is  never  so  lawful,  yet  if  it  is  done  in  a  tur- 
bulent manner,  calculated  to  excite  terror,  the  doing  amounts  to  a 
riot.8  An  illustration  of  this  doctrine  has  already  been  shown,  under 
the  titles  of  Forcible  Entry  and  Detainer,  and  of  Forcible  Trespass.4 
On  the  other  hand,  as  Hawkins  observes :  "  It  is  possible  for  more 
than  three  persons  to  assemble  together,  with  an  intention  to 
execute  a  wrongful  act,  and  also  actually  to  perform  their  intended 
enterprise,  without  being  rioters ;  as  if  a  competent  number  of 
people  assemble  together,  in  order  to  carry  off  a  piece  of  timber 
to  which  one  of  the  company  hath  a  pretended  right,  and  after- 
wards do  carry  it  away  without  any  threatening  words,  or  other 
circumstances  of  terror.  And  from  the  same  ground  it  seems 
also  to  follow,  that  persons  assembled  together  in  a  peaceful  man- 
ner to  do  a  thing  prohibited  by  statute,  as  to  celebrate  mass,  Ac, 
and  afterwards  peacefully  performing  the  thing  intended,  cannot 
be  said  to  be  rioters;  for  there  seems  to  be  no  reason  why  an 
assembly  should  become  riotous  barely  for  doing  a  thing  contrary 
to  the  statute,  any  more  than  for  doing  a  thing  contrary  to  com- 
mon law."6 

§  1102  [960.]  When  persons  assemble  lawfully,  they  have  not 
that  criminal  purpose  which  is  necessary  to  constitute  a  riot.   And 


1  The  State  v.  Alexander,  7  Rich.  5.  4  Ante,  f  464,  471,  474,  475,  478,  479, 

See  also  Pennsylvania  t>.  Cribs,  Addison,  493  ;    Henderson    v.    Commonwealth,    8 

277 ;  The  State  v.  Batchelder,  5  N.  H.  549.  Grat.  708 ;  Rex  v.  Stroade,  2  Show.  149 ; 

And  see  Commonwealth  o.  Taylor,  5  Binn.  Rex  v  Wyvill,  7  Mod.  286 ;  Douglass  v. 

277.  The  State,  6  Yerg.  525. 

*  The  State  v.  Jackson,  1  Speers,  13.  •  1   Hawk.  P.  C.  Curw.  Ed.  p.  515, 

•  1  Hawk.  P.  C  Curw.  Ed.  p.  515,  J  7.  $  5. 
And  see  the  State  v.  Boies,  34  Maine, 
235. 
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this  has  led  to  the  idea,  sometimes  expressed  or  implied,  that  the 
original  object  of  the  meeting  must  be  riotous,  or  in  some  way 
criminal.1  But  a  combination,  lawful  in  the  first  instance,  can  be 
rendered  unlawful  by  the  combined  acts  of  the  individuals ;  and 
then  the  assembly  may  amount  to  a  riot.2  Hawkins  states  the 
matter  thus :  "  It  seems  agreed,  that,  if  a  number  of  persons 
being  met  together  at  a  fair  or  market  or  churchale,  or  any  other 
lawful  or  innocent  occasion,  happen  on  a  sudden  quarrel  to  fall 
together  by  the  ears,  they  are  not  guilty  of  a  riot,  but  of  a  sud- 
den affray  only,  of  which  none  are  guilty  but  those  who  actually 
engage  in  it ;  because  the  design  of  their  meeting  was  innocent 
and  lawful,  and  the  subsequent  breach  of  the  peace  happened 
unexpectedly  without  any  previous  intention  concerning  it.  Yet 
it  is  said,  that,  if  persons  innocently  assembled  together  do  after- 
wards, upon  a  dispute  happening  to  arise  among  them,  form 
themselves  into  parties,  with  promises  of  mutual  assistance,  and 
then  make  an  affray,  they  are  guilty  of  a  riot;  because,  upon 
their  confederating  together  with  an  intention  to  break  the  peace, 
they  may  as  properly  be  said  to  be  assembled  together  for  that 
purpose  from  the  time  of  such  confederacy  as  if  their  first  coming 
together  had  been  on .  such  a  design :  however,  it  seems  clear, 
that,  if  in  an  assembly  of  persons  met  together  on  any  lawful 
occasion  whatsoever,  a  sudden  proposal  should  be  started  of  going 
together  in  a  body  to  pull  down  a  house  or  inclosure,  or  do  any 
other  act  of  violence,  to  the  disturbance  of  the  public  peace,  and 
such  motion  be  agreed  to,  and  executed  accordingly,  the  persons 
concerned  cannot  but  be  rioters ;  because  their  associating  them- 
selves together  for  such  a  new  purpose  is  no  way  extenuated  by 
their  having  met  at  first  upon  another.  Also  it  seems  to  be  certain, 
that)  if  a  person  seeing  others  actually  engaged  in  a  riot  do  join 
himself  unto  them,  and  assist  them  therein,  he  is  as  much  a 
rioter  as  if  he  had  at  first  assembled  with  them  for  the  same 
purpose ;  inasmuch  as  he  has  no  pretence  that  he  came  innocently 
into  the  company,  but  appears  to  have  joined  himself  unto  them 

1  Anonymous,  6  Mod.  43  ;   The   State  lawful  assembly.  Bat,  we  think,  an  unlawful 

v.  Stalcup,  1  Ire.  30.    In  the  last  case  it  assembly  is  a  constituent  and  necessary 

was  held,  that  if  an  assembly  is  originally  part  of  the  offence  of  a  riot.    It  most  pre- 

lawful ;  as,  upon  summons,  to  assist  an  cede  the  unlawful  act  which  consummates 

officer  in  the  execution  of  lawful  process  ;  the  offence  of  riot." 
subsequent  illegal  conduct  will  not  make        8  Reg.  v.  Soley,  2  Salk.  594,  595 ;  The 

the  persons  rioters.   Said  the  court :  "Such  State  v.  Cole,  2McCord,  117;  The  State 

an  assembly  cannot  be  considered  an  un-  v.  Snow,  18  Maine,  346. 
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with  an  intention  to  second  them  in  the  execution  of  their  un- 
lawful enterprise ;  and  it  would  be  endless  as  well  as  superfluous 
to  examine  whether  every  particular  person  engaged  in  a  riot 
were  in  truth  one  of  the  first  assembly,  or  actually  had  a  previous 
knowledge  of  the  design  thereof." l  The  doctrine  is  true,  beyopd 
dispute,  that  a  riot  is  an  unlawful  assembly  carried  to  the  extent 
of  actually  doing  the  thing  contemplated ; 2  but  the  result  does 
by  no  means  logically  follow,  that  there  must  be  a  space  of  time 
intervening  between  the  existence  of  the  mere  unlawful  assembly 
and  no  more,  and  its  proceeding  to  perpetrate  the  ulterior  act. 
If  an  assembly,  however  innocent  may  be  its  first  object,  does 
riotous  things,  then  all  persons  present  and  concurring  in  the 
things  constitute  themselves,  by  the  fact  itself,  an  unlawful  assem- 
bly ;  and  not  the  less  so  •ecause  the  hand  moves  simultaneously 
with  the  moving  of  the  mind. 

§  1103  [961].  Precisely  how  much  must  be  done  by  an  assem- 
blage of  rioters  to  complete  the  offence,  is  by  no  means  clear  on 
the  authorities.  This  question  relates  only  to  the  name  of  the 
crime,  not  to  the  crime  itself.  Because,  as  we  shall  see  under  a 
subsequent  title,8  a  mere  coming  together  to  commit  a  riot  is 
indictable  as  an  unlawful  assembly ;  and,  as  we  shall  see  also,4 
an  act,  performed  by  the  unlawful  assembly,,  makes  it  a  rout. 
And  the  name  by  which  the  evil  conduct  is  called,  is  of  no  conse- 
quence, other  than  as  a  matter  of  technical  law.  As  to  riot,  the 
general  proposition  is,  that  the  thing  contemplated  must  be  accom- 
plished.6 

• 

III.  The  Intent 

§  1104  [962].  Concerning  the  intent,  there  is  little  to  be  spe- 
cially noted.  Russell  observes,  that  "the  violence  and  tumult 
must  in  some  degree  be  premeditated."6  But  this  proposition 
seems  to  be  an  inference  drawn  from  authorities  not  well  under- 
stood ;  while,  on  principle,  there  appears  no  reason  for  it.  And 
persons  who  actually  intend  only  a  frolic  may,  nevertheless,  com- 
mit a  riot.7 

1  1   Hawk.  P.  C.  Car*.  Ed.  p.  51 4,  v.  Vincent,  9  Car.  &  P.  91 ;  ante,  {  1096 

3.  and  notes.    Contra,  Lord  Holt  in  Reg.  v. 

*  Post,  \  1103.  And  see  the  first  note  Soley,  11  Mod.  116.    See  1  Russ.  Crimes, 
to  this  section.  Grea.  Ed.  266,  note. 

»  Post,  tit.  Unlawful  Assembly.  •  1  Ross.  Crimes,  Grea.  Ed.  268. 

*  Post,  tit.  Rout  t  The  State  v.  Alexander,  7  Rich.  5. 

*  Rex  v.  Birt,  5  Car.  &  P.  154 ;  Reg. 
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IV.   Concluding  Points. 

§  1105  [963] .  Degree  of  the  offence,  Sfc.  Riot  is  misdemeanor, 
and  not  felony.1  But  there  may  ,be  circumstances  in  which  a 
statute  has  elevated  it  to  the  higher  degree.3  Plainly  a  person 
may  become  guilty  as  a  rioter,  by  countenancing  those  who  com- 
mit the  act,  without  doing  anything  personally.8  But  where  the 
judge  told  the  jury,  that,  "in  riotous  and  tumultuous  assemblies, 
all  who  are  present  and  not  actually  assisting  in  the  suppression 
in  the  first  instance  are,  in  presumption  of  law,  participants,  and 
that  the  obligation  is  cast  upon  a  person  so  circumstanced  to  prove 
his  non-interference,"  the  superior  court  held  this  instruction  to 
be  erroneous.1  There  must  be  either  an  active  assistance,  or  a 
readiness  to  assist,6  or  such  counselling  as  renders  one  liable 
according  to  the  general  principles  stated  in  the  previous  volume.6 

§  1106  [964].  Convictions  for  a  minor  offence. — Former  jeop- 
ardy. There  are  some  points  of  this  kind ;  but  we  need  only 
refer  to  our  former  volume,7  and  to  the  cases.8 

§  1107  [965].  Attempts.  A  singular  fact  concerning  this  of- 
fence has  been  already  noticed  ;9  namely,  that  a  particular  form 
of  attempted  riot  is  elevated  into  a  separate  offence,  known  as  an 
unlawful  assembly ;  and,  when  this  form  of  attempt  has  made  a 
step  of  further  progress,  it  is  called  by  still  another  name,  of  rout . 
There  may  probably  be  other  kinds  of  indictable  attempt  to  com- 
mit riot;  but  the  books  furnish  us  with  no  authorities  on  the 
point. 

1  Rex  v.  Fnrsey,  6  Car.  &  P.  81.  out,  and  the  nest  preceding  and  next  snb- 

9  Bex  v.  Fnrsey,  supra.     See  Rex  v.  sequent  chapters. 

Thanet,  1  East  P.  C.  408.  *  Commonwealth  v.  Kinney,  2  Va.  Cas. 

8  Vol.  I.  i  432,  605 ;  Williams  v.  The  139 ;  The  State  v.  Townsend,  2  Harring. 

State,  9  Misso.  268 ;  Rex  v.  Hunt,  1  Keny.  Del.   543 ;   Shouso  v.  Commonwealth,  5 

108.  Barr,  83 ;  Rex  v.  Hemings,  2  Show.  93 ; 

*  The  State  v.  McBride,  19  Misso.  239.  Rex    v.    Heaps,  2    Salk.    593  ;    Rex    v. 

See  Vol.  I.  $  655.  Hughes.  4  Car.  &  P.  373 ;  Rex  v.  Cox, 

6  Pennsylvania  v.  Craig,  Addison,  190.  4  Car.  &  P.  538. 

6  Vol.  I.  i  430  et  seq.,  594-656.  °  Ante,  $  1103. 

7  Vol.  I.  I  807,  and  the  chapter  throngh- 


*  RIVER.    See  tit.  Wat. 
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CHAPTER    LIII. 


ROBBERY,  i 

Sect.  1108.  Introduction. 

1109-1114.  The  Act  of  Violence. 

1115,1116.  The  Taking. 

1117.  What  may  be  deemed  the  Person. 

1118.  The  Fear. 
1119-1122.  Concluding  Points. 

§  1108  [966].  Robbery  is  larceny  committed  by  violence  from 
the  person  of  one  put  in  fear.2  In  the  discussion  of  this  offence, 
the  following  order  will  be  pursued :  I.  The  Act  of  Violence ; 
II.  The  Taking ;  III.  What  may  be  deemed  the  Person ;  IV.  The 
Pear ;  V.  Concluding  Points. 


I.  The  Act  of  Violence. 

§  1109  [967].  To  constitute  robbery,  there  must  be  either  some 
act  of  direct  violence,  or  some  demonstration  from  which  physical 
injury  to  the  person  robbed  8  may  be  reasonably  apprehended.     A 

1  For  matter  relating  to  this  title,  see  goods,  to  any  value,  from  the  person,  of 

Vol.  I.  S  355,  413,  434,  451,  454,  525,  672,  another,  or  in  his  presence,  against  his  will, 

833,  887,  894,  895,  992,  1003,  1016.     See  by  violence   or  patting  him  in  fear."    2 

this  volume,  tit.  Assault;  Larceny;  Lar-  East  P.  C.  707. 

ceny,  Compound.  Blackstone.    "  The  felonious  and  forcible 

8  The  following  are  some  of  the  defini-  taking,  from  the  person  of  another,  of  goods 

tions  of  this  offence :  —  or  money  to  any  value,  by  violence  or  put- 

Lord  Coke.     "Robbery  is  a  felony  by  tine  him  in  fear."    4  Bl.  Com.  242. 

the  common  law,  committed  by  a  violent  Lord  Mansfield.    "  A  felonious  taking 

-assault  upon  the  person  of  another,  by  put-  of  property  from  the  pereon  of  another  by 

ting  him  in  fear,  and  taking  from  his  per-  force."  Rex  v.  Donofly,  2  East  P.  C.  715, 

son  his  money  or  other  goods  of  any  value  725. 

whatsoever."    3  Inst.  68.  By  Statute  in  Ohio.   "If  any  person  shall 

Lord  Hale.    *g  Robbery  is  the  felonious  forcibly  and  by  violence,  or  by  putting  in 

and  violent  taking  of  any  money  or  goods  fear,  take  from  the  person  of  another  any 

from  the  person  of  another,  putting  him  in  money  or  personal  property  of  any  value 

fear,  be  the  value  thereof  above  or  under  whatsoever,  with  intent  to  steal  or  rob, 

one  shilling."    1  Hale  P.  C.  582.  every,"  &c.    Turner  v.  The  State,  I  Ohio 

Hawkins.    "  Robbery  is  a  felonious  and  State,  422.    As  to  Massachusetts,  see  Corn- 
violent  taking  away  from  the  person  of  monwealth  v.  Humphreys,  7  Mass.  242. 
another,  goods  or  money  to  any  value,  put-  As  to  Georgia,  see  Ixmg  v.  The  State,  12 
ting  him  in  fear."    1  Hawk.  P.  C.  Curw.  Ga.  293. 
Ed.  p.  212.  8  As  to  injury  to  the  property,  see  post, 

East.    "  A  felonious  taking  of  money  or  $1112. 
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single  exception  to  this  proposition  apparently  exists ;  namely, 
that,  if  a  man  gives  up  his  property  to  the  robber  from  fear  of 
losing  his  reputation  in  consequence  of  a  charge  of  sodomy, 
whether  such  charge  be  well1  or  ill-founded  in  fact,  the  crime  of 
robbery  is  committed.  But  there  is  clearly  no  foundation  of  prin- 
ciple for  this  exception ;  and,  though  it  is  well  established  in  the 
actual  adjudications  of  the  English  tribunals,  perhaps  also  of  our 
own,2  it  can  only  be  regarded  as  an  excrescence  on  the  law.  The 
fear  of  physical  ill  must  come  before  the  relinquishment  of  the 
property  to  the  thief,  and  not  after ;  else  the  offence  is  not  rob- 
bery.8 And  the  injury  may  be,  as  just  mentioned,  either  actual 
or  apprehended. 

§  1110  [968].  As  to  actual  injury.  Mr.  East  observes,  "that 
no  sudden  taking  of  a  thing  unawares  from  the  person,  as  by 
snatching  anything  from  the  hand  or  head,  is  sufficient  to  constitute 
a  robbery,  unless  some  injury  be  done  to  the  person,  or  unless  there 
be  some  previous  struggle  for  the  possession  of  the  property." 4 
But  in  the  later  editions  of  Hawkins,  it  is  said  to  be  robbery  "  to 
snatch  a  basket  of  linen  suddenly  from  the  head  of  another."6 
The  true  doctrine  is,  that  such  a  snatching  will  constitute  robbery, 
provided  the  article  is  so  attached  to  the  person  or  clothes  as  to 
create  resistance,  however  slight;  not  otherwise.  And  where  a 
watch  was  fastened  to  a  steel  chain  passing  round  the  neck  of  its 
owner,  one  who  snatched  it  away,  breaking  the  chain,  was  held  to 
be  guilty  of  this  offence.  "  For  the  prisoner  could  not  obtain  the 
watch  at  once,  but  had  to  overcome  the  resistance  the  steel  chain 
made,  and  actual  force  was  used  for  the  purpose."  6  To  snatch  a 
pin  from  a  lady's  head-dress,  so  violently  as  to  remove  with  it  a 

1  Rex  v.  Gardner,  1  Car.  &  P.  479,  Lit-  State,  7  Humph.  45.    Some  of  the  above 

tledale,  J.,  observing :  "  If  he  was  guilty,  cases  go  only  to  the  point,  that  it  is  rob- 

tly  prisoner  ought  to  have  prosecuted  him  bery  to  extort  money  by  means  of  a  charge 

for  it,  and  not  nave  extorted  money  from  of  sodomy,  leaving  the  question  an  open 

him."  one,  whether  the  fear  created  relates  to 

*  1  Hawk.  P.  C.  Curw.Ed.  p.  215,  $  10;  physical  consequences  growing  out  of  a 

Bex  v.  Knewland,  2  Leach,  4th  ed.  721,  prosecution,  or  relates  to  the  loss  of  char- 

730;  Rex  v.  Jones,  2  East  P.  C.  714,  715,  acter.     Other  cases  decide,  that  it  need 

1  Leach,  4th  ed.  139 ;  Rex  v.  Harrold,  2  only  be  of  the  loss  of  character. 

East  P.  C.  715;  Rex  v.  Stringer,  2  Moody,  *  Rex  v.  Harman,  2  East  P.  C.  736. 

261 ;  Rex  v.  Fuller,  Rum.  &  Ry.  408 ;  The  general  doctrine  is,  that  physical  force, 

Rex  v.  Donnally,  1  Leach,  4th  ed.  193,  2  actual  or  apprehended,  in  taking  property. 

East  P.  C.  713,  783 ;  Rex  v.  Egerton,  is  essential  to  constitute  a  crime  of  this 

Russ.  &  Ry.  375  ;  Rex  v.  Hickman,  2  East  kind.    See  Vol.  L  f  1016. 

P.  C.  728,  1  Leach,  4th  ed.  278;  Rex  v.  *  2  East  P.  C.  708. 

Elmstead,  1  Russ.  Crimes,  Grea.  Ed.  894 ;  *  1  Hawk.  P.  C.  Curw.  Ed.  p.  214,  f  9. 

Long  v.  The  State,  12  Ga.  293 ;  People  v.  •  Rex  v.  Mason,  Russ.  &  Ry.  419. 
McDaniels,  1  Parker,  198 ;  Britt  v.  The 
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part  of  the  hair  from  the  place  where  it  was  fixed,1  or  to  force  an 
ear-ring  from  her  ear,2  is  robbery;  but  not,  to  snatch  property 
merely  from  another's  hand.8 

§  1111  [969].  Plainly,  if  the  robber  has,  in  any  way,  disabled 
his  victim,  a  simple  taking  then  from  the  person  is  sufficient. 
And  where  a  bailiff  handcuffs  his  prisoner,  under  pretence  of  con- 
ducting him  the  more  safely  to  prison,  but  really  for  the  purpose 
of  robbing  him ;  then,  if,  having  so  disabled  him,  he  takes  money 
from  the  prisoner's  pocket,  the  offence  is  robbery.4  So  also,  if  one 
seizes  another  by  the  cravat,  then  forces  him  against  the  wall,  then 
abstracts  his  watch  from  his  pocket  even  without  his  knowledge, 
this  graver  form  of  larceny  is  committed.6 

§  1112  [970].  Apprehended  violence.  There  is  no  need  of 
actual  force  to  be  employed  by  the  robber.  If  he  assaults  one,6 
or  threatens  him  in  such  a  manner  as  to  create  in  his  mind  a 
reasonable  apprehension  of  bodily  harm  in  case  of  resistance,  the 
taking  is  robbery.  So  that,  where  money  was  given  to  a  person 
connected  with  a  mob  in  a  time  of  riot,  on  his  coming  to  the 
house  and  begging  in  a  manner  which  implied  menace  if  it  were 
not  given  him,  the  getting  of  this  money  was  held  to  be  robbery.7 
And  where  the  threat  was  to  tear  down  corn  and  the  house,  the 
giving  under  the  fear  of  this  threat  was  deemed  sufficient  to  con- 
stitute the  taker  a  robber.8  Even  where  the  danger  was  not 
immediate,  but  the  threat  was  to  bring  a  mob  from  a  neighboring 
town,  iu  a  state  of  riot,  and  burn  down  the  prosecutor's  house, 
and  the  prosecutor  parted  with  the  goods  through  fear  of  this  con- 
sequence, which  he  believed  would  follow  refusal,  but  not  other- 
wise from  apprehension  of  personal  danger,  the  crime  was  held  to 
be  committed.9  The  offer  of  money,  less  than  the  value  of  the 
goods,  will  not  make  the  act  of  taking  less  criminal.10  - 

§  1113  [971].  To  constitute  robbery,  under  the  circumstances 
mentioned  in  the  last  section,  the  menace  must  be  of  a  kind  to 

1  Rex  v.  Moore,  1  Leach,  4th  ed.  335.  e  1  Hale  P.  C.  533;   1  Hawk'.  P.  C. 

3  Rex  v.  Lapier,  1  Leach,  4th  ed.  820,  Curw.  Ed.  p.  214,  §  7. 

2  Bast  P.  C.  557,  708.  7  Rex  v.  Taplin,  2  East  P.  C.  712. 

8  Rex  ».  Baker,  1  Leach,  4th  ed.  290,  8  Rex  v.   Simons,  2  East  P.  C.  731. 

2  East  P.  C.  702 ;  Rex  v.  Macauley,  1  See  Rex  t;.  Gnosil,  1  Car.  &  P.  504. 

Leach,  4th  ed.  287  ;  Rex  ».  Robins,  1  9  Rex  v.  Astley,  2  East  P.  C.  729 ;  Rex 

Leach,  4th  ed.  290,  note.  v.  Brown,  2  East  P.  C.  731. 

*  Rex  v.  Gascoigne,  1  Leach,  4th  ed.  10  Rex  t;.  Simons,  2  East  P.  C.   712; 

280,  2  East  P.  C.  709.  Rex  ».  Spencer,  2  East  P.  C.  712.    And 

6  Commonwealth  v.  Snelling,  4  Binn.  see  1  Hawk.  P.  C  Curw.  Ed.  p.  215,  $  13; 

879.  ante,'*  867. 
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excite  reasonable  apprehension  of  danger.  Nothing  short  will  do.1 
Moreover,  though  the  danger  need  not  be  immediate  and  the 
money  need  not  be  parted  with  instantly,  yet  the  money  must  be 
delivered  and  taken  while  the  fear  is  on  the  mind,  and  not  after 
time  has  elapsed,  especially  in  the  absence  of  the  robber,  for  the 
fear  to  be  removed.8  Lord  Hale  says :  "  If  thieves  come  to  rob  A, 
and,  finding  little  about  him,  enforce  him  by  menace  of  death  to 
swear  upon  a  book  to  fetch  them  a  greater  sum,  which  he  doth 
accordingly,  this  is  a  taking  by  robbery,  yet  he  was  not  in  con- 
science bound  by  such  compelled  oath ;  for  the  fear  continued, 
though  the  oath  bound  him  not." 8  Hawkins  seems  of  opinion, 
that  the  force  of  such  an  oath  on  a  mistaken  man's  conscience  is  a 
force  sufficient  for  holding  the  transaction  to  be  robbery ; 4  but  the 
reason  mentioned  by  Lord  Hale  is  a  better  one,  and  doubtless 
where  this  reason  does  not  apply  the  consequence  does  not  follow. 
§  1114  [972].  The  doctrine  concerning  money  or  other  thing 
extorted  on  a  threat  of  prosecution  for  sodomy  has  been  already 
stated.5  In  no  other  case  will  a  threat  of  prosecution  justify  such 
fear  as  is  necessary  in  robbery ; 6  because,  where  a  man  is  in  the 
hands  of  the  law,  he  is  not  presumed  to  be  in  danger  of  bodily 
harm,  however  otherwise  the  actual  facts  in  many  instances  are. 
Still  it  has  been  laid  down,  that  getting  money  under  the  threat 
of  indicting  the  person  for  perjury  is  a  criminal  misdemeanor, 
though  not  robbery ;  for,  said  Lord  Holt,  if  a  man  will  make  use 
of  a  process  of  law  to  terrify  another  out  of  his  money,  it  is  such  a 
trespass  as  an  indictment  will  lie." 7 

II.    The  Taking. 

§  1115  [973].  There  is  little  to  be  said  concerning  this  ingre- 
dient in  the  offence ;  because  it  refers  to  that  part  of  the  crime 
which  has  already  been  discussed  under  the  title  of  Larceny.  There 

1  Long  v.  The  State,  IS  Ga.  293;  S  v.  Newton,  Car.  Crim.  Law,  3d  ed.  285; 
East  P.  C.  713;  1  Hawk.  P.  C.  Curw.  Ed.  Hex  v.  Knewland,  2  Leach,  4th  cd.  721 ; 
p.  214,  i  8.  Rex  v.  Wood,  2  East  P.  C.  732 ;  Long  t>. 

2  Long  v.  The  State,  12  Ga.  293 ;  Rex  The  State,  12  Ga.  293;  Reg.  v.  Henry, 
v.  Jackson,  1  East  P.  C.  Add.  xxi.,  2  Moody,  118.  Obtaining  money  from  a 
1  Leach,  4th  cd.  193,  note,  2  lb.  618,  note ;  woman,  by  a  threat  to  accuse  her  husband 
1  Hawk.  P.  C.  Carw.  Ed.  p.  213,  §  1.  of  an  indecent  assault,-  is  not  robbery.  Rex 

•  1  Hale  P.  C.  532.  v.  Edwards,  5  Car.  &  P.  518,  1  Moody  & 

•  1  Hawk.  P.  C.  Curw.  Ed.  p.  218,  f  1.  R.  257. 

•  Ante,  *  1109.  t  Reg.  v.  Woodward,  11  Mod.  137. 
6  Brittv.  The  State,  7  Humph.  45;  Rex 
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must  be  the  trespass,  the  asportation,  the  criminal  intent,  men- 
tioned under  that  title.  And  the  reader  need  only  refer  to  it  for 
matter  concerning  our  present  sub-title.  For  instance,  if  the  per- 
son assaulted  merely  drops  the  property,  and  the  assailant  is 
apprehended  before  he  takes  it  up,  his  offence  is  not  robbery.1 
And,  says  Lord  Hale,  ".if  A  have  his  purse  tied  to  his  girdle,  and 
B  assaults  him  to  rob  him,  and  in  struggling  the  girdle  breaks, 
and  the  purse  falls  to  the  ground,  this  is  no  robbery ;  because  no 
taking.  But  if  B  take  up  the  purse  ;  or,  if  B  had  the  purse  in 
his  hand,  and  then  the  girdle  break,  and  striving  lets  the  purse 
fall  to  the  ground,  and  never  takes  it  up  again  ;  this  is  a  taking 
and  robbery."  a  So  the  doctrine  of  simple  larceny  applies,  that 
the  thing  must  be  valuable ;  yet  need  be  only  of  the  minutest 
value,  as  where  it  was  merely  a  piece  of  paper  containing  a  mem- 
orandum in  the  nature  ef  an  account,  the  robbery  was  held  to  be 
committed.8  So,  after  the  taking  has  been  effected,  the  crime  is 
not  purged  by  giving  back  the  thing  taken.4  Bank-notes  are 
"  personal  property,"  within  the  Ohio  statute  against  robbery.6 

§  1116  [974].  We  have  already  considered  the  cases,  of  money 
given  by  a  woman  who  was  assaulted,  in  order  to  preserve  her 
chastity ; 8  and  of  one  writing  an  order  under  compulsion.7  It  is 
no  objection,  that  the  person  assaulted  delivered  with  his  own 
hand  the  property  to  the  assailant,  if  the  necessary  other  circum- 
stances concurred.3  The  doctrine  here  is  the  same  as  in  simple 
larceny. 

III.    What  may  be  deemed  the  Person. 

§  1117  [975].  Since  robbery  is  an  offence  as  well  against  the 
person  as  the  property,  the  taking  must  be,  in  the  language  of  the 
law,  from  the  person.9  But  the  person  may  be  deemed  to  protect 
all  things  belonging  to  the  individual,  within  a  distance,  not 
easily  defined,  over  which  the  influence  of  the  presence  extends. 
"Ifa  thief,"  says  Lord  Hale,  "  come  into  the  presence  of  A ;  and, 

1  Rex  v.  Farrell,  1  Leach,  4th  ed.  322,  *  Turner  v.  The  State,  1   Ohio  State, 

note,  2  East  P.  C.  557 ;  ante,  f  806.  422. 

3  1  Hale  P.  C.  533,  referring  to  3  Inst.  •  Vol.  I.  \  413. 
69 ;  Dalt.  Just.  c.  100 ;  Cromp.  35.  »  Vol.  I.  \  672. 

8  Rex  v.  Bingley,  5  Car.  &  P.  602.  8  1  Hale  P.  C.  533. 

4  1  Hale  P.  C.   533;  Rex  v.  Peat,  1        •  See  Kit  v.  The  State,  11  Humph.  167. 
Leach,  4th  ed.  228, 2  East  P.  C.  557 ;  ante, 

i  805. 
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with  violence  and  putting  A  in  fear,  drives  away  his  horse,  cattle, 
or  sheep  ;  "  he  commits  robbery.1  The  better  expression  is,  that  a 
taking  in  the  presence  of  an  individual  (of  course,  there  being  a 
putting  in  fear)  is  to  be  deemed  a  taking  from  his  person.8 


IV.    The  Fear. 

§  1118  [976].  The  last  ingredient  to  be  mentioned  is,  that  the 
individual  robbed  must  be  put  in  fear.  In  those  cases,  however, 
wherein  the  offender  forces  away  the  property  by  actual  violence, 
the  fear  is  implied  by  law,  and  it  need  not  have  —  so  the  doctrine 
appears  to  be  —  any  existence  in  fact.  The  proposition  is  some- 
times stated,  that  there  must  be  either  force  or  fear,  while  there 
need  not  be  both.3  The  true  distinction  is  doubtless  the  one  first 
above  mentioned,  that,  where  there  is  no  actual  force,  there  must 
be  actual  fear ;  but,  where  there  is  actual  force,  the  fear  is  con- 
clusively inferred  by  the  law.4  And,  within  this  distinction, 
assaults,  whero  there  is  no  actual  battery,  are  probably  to  be 
deemed  actual  force.6  Where  neither  this  force  is  employed,  nor 
any  fear  is  excited,  there  is  no  robbery,  though  there  be  reasonable 
grounds  for  fear.8  The  case  of  one  parting  with  his  property,  on 
demand  of  an  assailant,  for  the  purpose  of  prosecuting  him  as  a 
robber,  was  considered  in  the  previous  volume.7 


1  1  Hale  P.  C.  533.  cattle  oat  of  his  pasture  in  his  presence,  or 

2  Rex  v.  Frances,  Comyns,  478,  2  Stra.  takes  op  his  purse  which  the  other  in  his 
1015,  Cas.  temp.  Hardw.  113,  Foster,  128.  fright  had  thrown  into  a  bosh,  or  his  hat 
In  the  cose  of  United  States  v.  Jones,  3  which  had  fallen  from  his  head."  2  East 
Wash.  C.  C.  209,  216,  the  learned  judge  P.  C.  707.  "Or,"  adds  Hawkins,  "robs 
•m  ployed  a  form  of  expression  somewhat  my  servant  of  my  money  before  my  face." 
different,  bat  meaning  the  same  thing.  He  1  Hawk.  P.  C'tfurw.  Ed.  p.  214,  $  5.  See 
said :  "  It  is  objected,  that  the  taking  mast  also  Turner  v.  The  State,  1  Ohio  State, 
be  from  the  person.     The  law  is  otherwise ;  422 ;  Rex  v.  Fallows,  5  Car.  &  P.  508. 

for  if  it  be  in  the  presence  of  the  owner,  —  *  Commonwealth  v.  Snelling,  4  Binn. 

as  if  by  intimidation  he  is  compelled  to  open  379  ;  McDaniel  v.  The  State,  8  Sm.  &  M. 

his  desk,  from  which  his  money  is  taken,  401,418;  The  State  v.  Cowan,  7  Ire.  239; 

or  to  throw  down  his  parse,  which  the  rob-  Commonwealth    v,  Humphries,    7   Mass. 

ber  picks  up,  it  is  robbery."  The  difference  242  ;  Rex  v.  Frances,  Comyns,  478 ;  Long 

of  expression  is  merely  verbal :  the  law  is  v.   The    State,   12  Ga.  293;  McDaniers 

the  same  stated  either  way.    Mr.  East  uses  case,  19  Howell,  St.  Tr.  745,  806. 

the  following  language ;  "  In  robbery,  it  is  *  See  also  Rex  v.  Reane,  2  Leach,  4th 

sufficient  if  the  property  be  taken  in  the  ed.  616. 

presence  of  the  owner ;  it  need  not  be  takqn  *  Vol.  I.  $  525. 

immediately  from  his  person,  so  that  there  •  Rex  u.  Reane,  2  East  P.  C.  734,  2 

be  violence  to  his  person  or  putting  him  in  Leach,  4th  ed.  616.    And  see  2  East  P.  C. 

fear.     As  where  one,  having  first  assaulted  665,  666. 

another,  takes  away  his  horse  standing  by  7  Vol.  I.  \  525. 

him ;  or  having  put  him  in  fear,  drives  his 
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Y.   Concluding  Points. 

§  1119  [977].  Degree  of  the  offence.  Robbery  is  a  common- 
law  felony,  numbered  "amongst  the  most  heinous  felonies."1 
The  collateral  consequences  of  this  doctrine  are  such  as  our  pre- 
vious volume  discloses.    Let  us  look  at  some  of  them  here. 

§  1120  [978].  Hawkins  observes :  "  In  some  cases  a  man  may 
be  said  to  rob  me,  where  in  truth  he  never  actually  had  any  of  my 
goods  in  his  possession :  as  where  I  am  robbed  by  several  of  one 
gang,  and  one  of  them  only  takes  my  money ;  in  which  case,  in 
judgment  of  law,  every  one  of  the  company  shall  be  said  to  take  it, 
in  respect  of  that  encouragement  which  they  give  to  another, 
through  the  hopes  of  mutual  assistance  in  their  enterprise  ;  nay, 
though  they  miss  of  the  first  intended  prize,  and  one  of  them 
afterwards  ride  from  the  rest,  and  rob  a  third  person  in  the  same 
highway  without  their  knowledge,  out  of  their  view,  and  then 
return  to  them,  —  all  are  guilty  of  robbery,  for  they  came  together 
with  an  intent  to  rob,  and  to  assist  one  another  in  so  doing." 2 
This  consequence  comes  from  the  doctrine,  that  all  persons  pres- 
ent and  assisting ;  or  near  enough  to  assist,  if  called  on,  and 
lending  their  mental  concurrence  to  the  act;  are  principal  of- 
fenders, either  of  the  first  or  second  degree.8  And  we  have  seen,4 
that  a  person  thus  assenting  need  be  thus  present  only  during  a 
part  of  the  transaction  which  constitutes  the  offence.6 

§  1121  [979].  Attempts.  Like  all  other  high  crimes,  robbery 
admits  of  criminal  attempts  to  commit  the  offence,  which  attempts 
are  only  misdemeanors.  Having  discussed  this  general  doctrine 
fully  in  the  previous  volume,  we  need  here  merely  refer  to  it ; 6 
and  to  the  authorities,  some  of  which  are  under  statutes,  others  are 
pure  expositions  of  the  common  law.7 

§  1122  [980].  Other  points.  Concerning  the  effect  of  a  pre- 
vious jeopardy,8  the  reader  is  referred  to  the  previous  volume.9 


1  8  Inst.  68.  East  P.  C.  397 ;  Rex  v.  Lee,  1  Leach,  4th 

8  1  Hawk.  P.  C.  Curw.  Ed.  p.  213,  \  4.  ed.  51 ;  Rex  v.  Mackey,  1  East  P.  C.  399; 

*  Vol.  I.  i  596-602.  Anonymous,  2  East  P.   C.  662  ;  Reg.  v. 

*  Vol.  I.  4  597.  Stringer,  1  Car.  &  K.  188,  2  Moody,  261 ; 
6  As  to  the  subject-matter  of  this  section,  Rex  v.  Thomas,  1  Leach,  4th  ed.  330 ;  Rex 

nnder  the  United  States  statute    against  v.  Parfait,  1  Leach,  4th  ed.  19,  1  East  P.  C. 

robbing  the  mail,  see  United  States  v.  Mills,  416;  The  State  v.  Bruce,  24  Maine,  71. 

7  Pet.  138.  8  Roberts  v.  The  State,  14  Ga.  8;    The 

6  Vol.  I.  $  657  et  seq.  State  v.  Lewis,  2  Hawks,  98. 

i  Rex  v.  Mills,  1  Leach,  4th  ed.  259,  1  •  Vol.  I.  \  824  et  seq. 
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Lord  Hale  mentions  some  early  English  statutes  against  robbery 
from  the  person  in  his  dwelling-house  ; 1  but  they  can  have  little 
practical  force  here,  even  if  technically  they  are  a  part  of  our 
common  law.  There  is  a  statute  in  North  Carolina  against  rob- 
bing people  "  in  or  near"  a  highway.2 

*  1  Hale  P.  C.  548.  a  The  State  v.  Anthony,  7  Ire.  234. 
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CHAPTEK    LIV. 

ROUT,  i 

§  1123  [981] .  Concerning  rout,  little  need  be  said  beyond 
what  was  stated  in  the  chapter  on  Riot.2  Bout  may  be  defined  to 
be  an  unlawful  assembly  which  has  performed  some  act  toward 
the  commission  of  a  riot8  And  on  this  principle  the  South  Caro- 
lina court  has  held,  that,  where  the  requisite  number  of  persons 
meet,  stake  money,  and  propose  to  engage  in  a  prize-fight,  they 
commit  a  rout.4 


1  For  matter  relating  to  this  title,  see  rioters,  and  actually  making  a  motion 
Vol.  I.  i  975.  See  this  volume,  tit.  Affray  ;  towards  the  execution  thereof.  Bat  by 
Riot ;  Unlawful  Assembly.  some  books  the  notion  of  a  rout  is  confined 

2  Ante,  J  1096  and  note,  1103,  1 107.  to  such  assemblies  only  as  are  occasioned 
*  Hawkins  says :  "  A  root  seems  to  be,  by  some  grievance  common  to  all  the  corn- 
according  to  the  general  opinion,  a  disturb-  pany ;  as  the  inclosure  of  land  in  which 
ance  of  the  peace  by  persons  assembling  they  all  claim  a  right  of  common,  &c." 
together  with  an  intention  to  do  a  thing  1  Hawk.  P.  C.  Curw.  Ed.  p.  516,  $  8. 
which,  if  it  be  executed,  will  make  them        *  The  State  v.  Sumner,  2  Speers,  599. 


SABBATH  BREAKING.    See  tit.  Lord's  Day. 
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CHAPTEK   LV. 

SALE    OF   INTOXICATING  LIQUOR.* 

Sect.  1124, 1125.    Introduction. 

1126-1128.    The  History  of  the  Legislation  on  this  Subject 
1129-1147.    Expositions  of  Statutes;  subdivided— 

1120.    Introduction. 
1180-1148.    Expositions  of  General  Principles. 
1144-1146.    Expositions  of  Particular  Words. 

1147.    General  View  of  the  Remaining  Decisions! 
1148-1158.    How  far  this  Kind  of  Legislation  is  Constitutional. 
1154-1158.    Concluding  Points. 

§  1124  [982].  The  question  of  the  policy  of  laws  restraining 
the  sale  of  intoxicating  liquor  has  deeply  agitated  the  community, 
during,  especially,  the  last  few  years.  It  is  no  part  of  the  duty 
of  a  legal  author  to  discuss  legislative  matters ;  consequently  no 
such  discussion,  concerning  the  subject  now  before  us,  is  in  place 
here.  The  question,  however,  of  the  constitutionality  of  laws 
does  belong  to  the  writer  of  legal  treatises ;  and  this  question,  in 
respect  of  the  enactments  to  be  explained,  will  be  somewhat  con- 
sidered in  the  following  sections. 

^  1125  [983] .  We  shall  examine  the  following  points :  I.  The 
History  of  the  Legislation  on  this  Subject;  II.  Expositions  of 
Statutes ;  III.  How  far  this  Kind  of  Legislation  is  Constitutional ; 
IV.  Concluding  Points.  But,  let  it  be  observed,  the  enactments 
vary  so  much  in  their  minuter  provisions,  while  they  extend  over 
the  statute-books  of  so  many  States,  that  a  particular  exposition 
of  any  one  of  them  is  undesirable. 


I.    The  History  of  the  Legislation  on  this  Subject. 

§  1126  [984].  At  the  common  law,  no  indictment  lies  for  keep- 
ing an  inn  or  an  ale-house,  unless  disorderly  conduct  is  allowed 
there,  even  though  it  is  a  common  tippling-house.s    The  coinmon- 

1  For  matter  relating  to  this  title,  see  9  Vol.  I.  §  949;  1  Hawk.  P.  C.  Curw. 

Vol.  I.  §  253,  269,  394,  459,  605,  627,  628,  Ed.  p.  714,  \\  et  seq. ;  Rex  v.  Harriot,  4 

687,  707,  708,   735,   801,  896,949.     See  Mod.  144;  Rex  v.  Ivyes,  2  Show.  468; 

also  Vol.  L,  Disorderly  House,  $  1046  et  Stephens  v.  Watson,  1   Salk.  45 ;  Rex  v. 

seq.  Randall,  3  Salk.  27 ;  Overseers  v.  Warner, 
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law  doctrine  concerning  disorderly  houses,  including  houses 
wherein  liquor  is  sold,  was  stated  in  the  previous  volume.1  But 
many  statutes  have  been  passed,  beginning  at  a  very  early  period 
of  English  legislation,  and  extending  down  to  the  time  of  the 
settlement  of  this  country,  thence  to  the  present  day,  from  which 
statutes  the  American  legislation  has  been  chiefly  drawn.  Indeed 
by  these  English  enactments,  even  by  the  old  ones,  nearly  every 
form  of  provision  which  has  been  employed  in  this  country  was 
anticipated.2 

§  1127  [985].  Under  our  next  sub-title  will  be  considered  the 
principal  provisions  out  of  which  judicial  discussion  has  grown. 
But  we  may  here  observe,  that  the  following  objects  have  been 
sought  to  be  attained  by  legislation ;  namely,  the  prevention  of 
sales  of  intoxicating  liquor,  except  in  quantities  mentioned  in  the 
statutes,  so  large  as  to  preclude  its  purchase  for  the  purpose  of 
mere  tippling.  And,  under  this  head,  specific  sales  have  been 
made  penal ;  while,  at  the  same  time,  the  being  a  common  seller 
has  been  made  penal  also.  Another  object,  sometimes  aimed  at, 
is  to  punish  the  purchaser  of  the  liquor  in  these  small-  quantities  ; 
but  most  of  the  enactments  only  restrain  the  sale,  not  extending 
to  the  purchase.8  Another  object  has  been  to  prevent  all  sales  in 
any  quantities,  by  persons  not  specially  authorized.  And  whether 
the  selling  has  been  entirely  prohibited  to  unauthorized  venders 
or  has  been  so  restricted  as  to  exclude  the  vending  of  small  quan- 
tities by  them,  there  has  been,  in  all  the  provisions  of  law  on  the 
subject,  a  reserve  of  the  right  to  vend  generally,  or  for  particular 
purposes,  in  persons  either  licensed  to  sell  on  their  own  account, 
or  appointed  to  make  sales  on  the  account  of  some  town  or  other 
like  corporation. 

1128  [986],  Whoever  takes  the  trouble  to  read  the  old  English 
statutes  on  this  subject  learns,  from  recitations  of  facts  therein 
made,  that  the  enforcement  of  this  class  of  laws  was  always  diffi- 
cult. And  all  who  understand  the  doings  of  offenders  and  of 
courts  of  the  present  time  know,  that  the  same  fact  exists  now. 
The  question  of  the  constitutionality  of  the  enactments  has  been 
put  forward,  in  this  country,  as  an  obstruction  in  their  way ;  the 

3  Hill,  N.  T.  150;   Rex  v.  Faulkner,   1  11  Hen.  7,  c.  2;  5  &  6  Edw.  6,c.  25;  Uac. 

Saund.  249,  2  Keb.  506,  pi.  79.  1,  c.  9 ;  4  Jac.  1,  c.  4 ;   4  Jac.  1,  c.  5 ;  7 

1  Vol.  I.  i  1046  et  aeq.  Jac.  1,  c  10 ;  21  Jac.  1,  c.  7 ;  1  Car.  1,  c. 

2  For   the   leading  enactments  of  the  4;  3  Car.  1,  c.  3. 

early  times,  see  Stats.  12  Edw.  2,  c.  6 ;       »  See  Vol.  I.  §  605  and  note. 
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question  of  tbeir  expediency  has  also  been  urged  against  them ; 
and  the  question  of  their  intrinsic  rightfulness  has  entered  largely 
into  the  matter.  But  a  recent  provision,  called,  sometimes,  the 
Maine  law,  from  the  circumstance  of  its  having  been  first  adopted 
in  Maine,  seems  to  have  stirred  more  deeply  all  these  elements 
than  any  other.  The  history  of  this  Maine  law  is  the  following : 
In  the  summer  of  1847,  some  gentlemen  residing  in  Massachu- 
setts drafted  a  petition  to  the  legislature  of  the  latter  State,  one 
of  the  prayers  of  which  was,  in  the  words  of  the  petition  itself, 
that  the  legislature  should  "  abolish  all  licenses  and  licensing 
whatever,  of  the  traffic  in  intoxicating  liquors ;  prohibit  entirely 
the  sale  thereof  in  all  cases  where  a  license  is  now  required  to 
authorize  the  same  ;  and  render  it  imperative  upon  the  courts  to 
punish,  by  imprisonment,  all  who  sell  after  a  second  conviction ; " 
and  another  prayer  was,  for  the  legislature  "  to  require  the  courts, 
on  reasonable  complaint,  to  issue  a  warrant  against  any  and  all 
persons  suspected  of  selling  intoxicating  liquors  contrary  to  law ; 
commanding  the  officer  to  proceed  against  the  place  suspected, 
and  seize  all  intoxicating  liquors,  and  all  casks,  demijohns,  and 
other  vessels  in  which  the  same  may  be  contained,  and  all  articles 
used  in  the  traffic,  found  upon  the  premises,  and  hold  the  same  to 
be  confiscated  and  destroyed  in  case  of  a  conviction."  This  peti- 
tion, having  been  numerously  signed  by  persons  approving  of  the 
proposed  measure,  was  presented  to  the  legislature  at  its  session 
in  the  winter  of  1848,  It  was  referred  to  a  special  committee 
having  charge  of  this  general  subject ;  and  the  committee  reported 
a  bill  agreeing,  substantially,  with  the  prayer  of  the  petition.  The 
bill,  which  was  printed,  provided,  that  no  person,  unauthorized 
by  special  appointment,  should  sell  in  any  quantities ;  that  agents 
of  towns  should  be  appointed  to  sell  for  purposes  mentioned  in 
the  bill;  and  that  all  liquor  kept  for  sale  contrary  to  the  pro- 
visions of  law  should  be  forfeited,  on  proceedings  had  against  the 
offender.  The  destruction  feature,  mentioned  in  the  petition  as 
an  addition  to  the  forfeiture,  was  not  introduced.  But  the  meas- 
ure, though  warmly  supported,  failed  to  become  a  law.  After- 
ward, in  1851,  the  legislature  of  Maine  adopted  it,  with  the  de- 
struction clause;  incumbered,  however,  by  some  peculiarities 
relating  to  the  procedure,  intended  to.  avoid  those  delays  to  which 
all  real  justice  is  necessarily  subject.  Some  other  States,  includ- 
ing Massachusetts  herself  at  a  later  period,  followed  in  the  path 
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thus  marked  out.  Therefore  the  opinion,  that  this  form  of  legis- 
lation is  a  new  invention,  and  the  idea,  that  in  its  late  develop- 
ment it  originated  with  a  citizen  of  Maine,  are  both  erroneous. 


II.   Expositions  of  Statutes. 

§  1129  [987].  In  the  consideration  of  this  matter,  we  can  only 
present  some  general  principles  relating  to  these  enactments,  and 
some  expositions  of  particular  words  employed  in  them.  There 
will  remain  questions  growing  out  of  what  may  be  termed  the. 
combined  legislation  on  the  subject,  as  exhibited  in  the  history 
and  present  condition  of  the  law  in  particular  States ;  which  ques- 
tions have  been  discussed  by  the  courts  of  those  States,  while  a 
statement  at  length  of  the  points,  local  in  their  nature,  would 
require  an  undue  amount  of  our  space.  Let  us  take  up  these 
topics  in  the  following  order  :  First,  Expositions  of  general  prin- 
ciples ;  Secondly,  Expositions  of  particular  words ;  Thirdly,  A 
view  of  some  decisions  in  the  several  States.  But  the  reader 
should  remember,  that  in  this  volume  we  do  not  treat  of  the 
proceedings. 

§  1130  [988].  First.  Expositions  of  general  principles.  Under 
this  division  we  have  the  following  matters : 

The  license.  The  license  may  be  granted  or  withheld  by  the 
licensing  power  at  its  discretion.1  This  is  the  general  doctrine ; 
but  there  is  a  State  or  two  wherein,  by  reason  of  the  peculiar 
language  of  the  statute,  the  officer  must  act  whenever  the  grounds 
of  action  are  furnished  to  him.2  There  are  also  States  in  which 
there  is  an  appeal  from  the  decision  of  the  licensing  power.8  And 
by  force  of  the  common  law  applicable  under  all  circumstances, 
ministerial  officers  corruptly  refusing  or  granting  licenses  may  be 
indicted  therefor,4  as  in  other  cases  of  corruption.6  The  licenses 
must  be  in  due  legal  form ; 6  and  a  certificate  that  one  is  licensed, 

1  Ex  parte  Yeager,  11  Grat.  655  ;  Leigh  Monr.  239.    See  People  v.  Ferry,  13  Barb, 
v.  Westervelt,  2  Duer,  618 ;  Reg.  v.  Bra-  206;  Sights  v.  Yarnalls,  12  Grat.  292. 
tol,  28  Eng.  L.  &  Eq.  291,  24  Law  J.  n.  s.        8  Ex  parte  Dunn,  14AInd.  122 ;  Drapert 
M.  C.  43, 1  Jar.  n.8.  373 ;  People  v.  Morton,  ».  The  State,  14  Ind.  123. 

7  Barb.  477  ;  Attorney  General  v.  Justices,  4  People  v.  Norton,  7  Barb.  477  ;  Rex 

5  Ire.  515;  Reg.  v.  Harris,  2  Ld.  Raym.  v.  Holland,  1  T.  R.  692.    And  see  Attor- 

1302 ;  Rex  v.  Austin,  8  Mod.  309  ;  Louis-  ney  General  v.  Justices,  5  Ire.  315. 

ville  v.  Kean,  18  B.  Monr.  9;  Raleigh  v.  *  Vol.  I.  §  913;  ante,  §  950-954. 

Kane,  2  Jones,  N.  C.  288.  °  See  The  State  v.  Shaw,  32  Maine,  570 ; 

2  The  State  r.  The  Justices,  15  Ga.  Pope  v.  The  State,  2  Swan,  Tenn.  611. 
408 ;  Dougherty  v.  Commonwealth,  14  B. 
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is  not  a  license ; J  neither  is  a  parol  license  sufficient,  where  the 
statute  requires  it  to  be  in  writing.2  Undoubtedly,  if  the  power 
which  gives  the  license  omits  to  make  up  a  proper  record,  or  omits 
all  record,  of  its  proceeding,  the  omission,  reprehensible  though  it 
is,  does  not  impair  the  license.8 

§  1131  [989].  The  individual  licensed  can  sell  only  in  the 
place,  to  the  persons,  in  the  quantities,  within  the  time,  according 
to  the  manner,  pointed  out  in  the  license,  and  in  the  law  under 
which  it  is  given.4  If  he  does  otherwise,  the  license  affords  him 
no  protection.6  And  it  usually  authorizes  merely  the  selling  in 
one  place.6  The  sale  may  be  made  by  the  licensee  either  person- 
ally or  by  his  agent ; 7  but  the  license  cannot  be  assigned,  so  as  to 
give  to  the  assignee  any  authority  under  it.8  Even,  according  to 
the  better  doctrine,  if  the  licensee  takes  in  a  partner,  this  partner 
cannot  sell  under  the  license ;  because  the  effect  of  the  partner- 
ship is  to  authorize  the  several  partners  to  exercise  an  independent 
discretion  concerning  the  business,  a  partner  differing  herein  from 
a  mere  agent  or  servant  or  clerk.  The  license,  in  its  very  nature, 
is  a  special  trust  to  the  particular  person,  reposed  in  him  on 
account  of  some  real  or  supposed  individual  fitness.9  There  are, 
however,  some  Kentucky  cases  which  seem  to  go  far  toward  the 

1  Commonwealth  v.  Spring,  19  Pick.  State  v.  Fredericks,  16  Misso.  382 ;  Lam- 
896.  bert  v.  The  State,  8  Misso.  492;   Dis- 

2  Lawrence  v.  Gracy,  11  JohnB.  179;  brow  v.  Saunders,  1  Demo,  149;  Face  v. 
The  State  v.  Moore,  14  N.  H.  451.  In  a  The  State,  11  Ala.  849 ;  Commonwealth  v. 
South  Carolina  case  the  doctrine  was  laid  Hall,  8  Grat.  588 ;  The  State  v.  Pretty- 
down,  that  a  license  to  retail  spirituous  man,  8  Uarring.  Del.  570;  The  State  v. 
liquors,  from  a  day  past,  is  a  release  of  Woodward,  34  Maine,  293 ;  The  State  r. 
penalties  incurred  subsequently  to  the  date  Ambs,  20  Misso.  214  ;  Independence  ». 
of  the  license ;  the  court  observing :  "  The  Noland,  21  Misso.  394 ;  Curd  v.  Common- 
city  council  must  be  regarded  as  having  wealth,  14  B.  Monr.  386.  See  Mabry  v. 
waived  or  released  their  nght  of  action  for  Bullock,  7  Dana,  837. 

the  penalty,  as  it  was  competent  for  them  6  The  State  v.  Perkins,  6  Fost.  N.  H. 

to  do."    Charleston  v.  Corleis,  2  Bailey,  9  ;  Commonwealth  v.  Thayer,  8  Met  523 ; 

186.    But  see  post,  $1132.    In  a  later  Commonwealth  v.  Jordan,  18  Pick.  228; 

South  Carolina  case  it  was  held,  that  a  The  State  v.  Keen,  34  Maine,  500 ;  The 

license  by  the  city  council  of  Charleston,  State  v.  Putnam,  38  Maine,  296  ;  The  State 

after  suit  commenced  for  a  penalty,  is  no  v.  Parks,  29  Vt.  70.     And  see  Beg.  v. 

release  of  the  penalty  (City  Ord.  224),  al-  Knapp,  2  Ellis  &  B.  447,  22  Eng.  L.  &  Eq. 

though  it  takes  effect  from  a  day  before,  and  1 57. 

covers  the  offence.  But  there  was  a  special  6  The  State  v.  Walker,  16  Maine,  241 ; 
provision  in  the  ordinance  making  this  so.  The  State  v.  Prettyman,  3  Harring.  Del 
And  Whitner,  JJ.,  observed :  "  We  think  570. 
the  cause  presented  is  precisely  as  though  7  See  post,  $1155. 
this  part  of  the  ordinance  had  been  incor-  8  Alger  v.  Weston,  14  Johns.  231 ;  Lewis 
porated  in  the  license."  Charleston  v.  v.  United  States,  1  Morris,  199 ;  Common- 
Schmidt,  11  Rich.  343,  346.  wealth  v.  Bryan,  9  Dana,  310;  Godfrey  v. 

8  Foster  r.  Dow,  29  Maine,  442.  The  State,  5  Blackf.  151. 

*  Adams  v.  Hackett,  7  Post.  N.  H.  289 ;  9  Long  v.  The  State,  27  Ala.  32,  in 

Commonwealth  v.  Markoe,  17  Pick.  465 ;  which  case  the  court,  by  Rice,  J.,  observed : 

Benson  v.  Moore,  15  Wend.  260;  The  "  We  concede,  that  a  licerue  may  be  granted 
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doctrine,  that  one  partner  may  sell  under  a  license  to  another ; 1 
there  is  also  a  case  in  which  the  further  opinion  appears  to  have 
been  entertained,  that  any  licensed  man  may  protect  any  other 
man  selling  under  his  license,  if  the  first  has  a  general  superin- 
tendence of  the  business,  conducted  in  the  licensed  place,  though  the 
second  purchases  and  sells  the  liquor  on  his  own  account.2  But, 
even  here,  the  business  must  be  controlled  by  the  licensee  him- 
self.8 A  license  to  two  men  as  partners  will  authorize  one  of 
them  to  sell  after  the  other  has  retired  from  the  business.4 

§  1132  [990].  There  are  various  other  points  which  concern 
the  license,  but  they  are  mostly  so  far  local  to  particular  States 
that  a  minute  discussion  of  them  is  not  desirable.  If  one  sells 
without  a  license,  no  conviction  for  such  sale  will  authorize  any 
further  unlicensed  selling.5  A  license  cannot  relate  back,  so  as  to 
legalize  an  illegal  sale  already  made.6  A  person  who  has  a  license 
is  bound  by  any  subsequent  legislation  on  the  subject;  to  which, 
therefore,  he  must  conform.7  If  a  license  is  unduly  granted ; 
that  is,  granted  contrary  to  law  ;  it  does  not  protect  the  holder.8 
If,  however,  it  is  merely  informally  granted,  the  result  is  other- 
wise.9 Under  a  statute  of  Maine,  which  authorized  the  establish- 
ment, by  towns,  of  agencies  for  the  sale  of  intoxicating  liquor,  and 
which  provided  further,  "  that  no  agent  shall  have  any  interest  in 
such  liquor,  or  in  the  profits  of  the  sales  thereof/'  the  court  held 
such  an  agent,  appointed  with  the  understanding  that  he  should 

to  a  partnership,  upon  a  compliance  with  388  ;  Gray  v.  Commonwealth,  9  Dana,  300. 

the    law  by  its    members.      No    greater  See  Maine  v.  Davie,  23  Maine,  403 ;  Com- 

amoant  would  have  to  be  paid  for  such  monwealth  v.  Hall,  8  Grat.  588. 

license  than  for  a  license  to  a  single  indi-  a  Duncan  v.  Commonwealth,  2  B.  Monr. 

ridual.    Yet,  before  it  could  lawfully  be  281. 

granted,  it  would  be  necessary  that  each  8  Commonwealth   v.  Branamon,    8  B. 

member  of  the  firm  should  produce  the  pre-  Monr.  374. 

scribed    recommendation,   and  take    and  *  The  State  v.  Gerhardt,  3  Jones,  N.  C. 

subscribe  the  prescribed  affidavit.    We  also  1 78. 

concede,  that,  when   a  license   has  been  6  The  State  v.  McBride,  4  McCord,  832. 

granted  to  an  individual,  he  may  exercise  6  The  State  v.  Hughes,  24  Misso.  147. 

the  privilege  it  confers  by  his  clerk  or  But  see  ante,  $  1  ISO,  note, 

agent;  for  the  acts  of  his  clerk  or  agent  7  The  State  v.  Fairfield,  37  Maine,  517 ; 

are,  in  law,  bis  acts,  and  nothing  more.  Hirn  v.  The  State,  1  Ohio  State,  15  ;   The 

The  clerk  or  agent  is  entirely  under  the  State  v.  Holmes,  38  N.  H.  225.    See  Fos- 

control  and  superintendence  of  the  princi-  ter  v.  Dow,  29  Maine,  442 ;    Hannibal 

pal.  But  one  partner  is  not  the  mere  clerk,  v.  Guyott,   18  Misso.  515;  The  State  v. 

or  mere  agent,  of  his  copartner,  nor  en-  Andrews,  26  Misso.  171 ;  The  State  v. 

tirely  under  his  control  and  superintend-  Andrews,  28  Misso.  14, 19. 

ence.  Each  partner  has  rights  and  powers,  8  The  State  v.  Moore,  1  Jones,  N.  C. 

and  is  subject  to  responsibilities,  which  do  276.     And  see  Ex  parte  Cox,  19  Ark.  688. 

not  attach  nor  appertain  to  a  mere  clerk  or  9  Commonwealth  v.  Graves,  18B.  Monr. 

agent."  p.  36.  33 ;  Goff  v.  Fowler,  3  Pick.  300.    But  see 

1  Barns    v.  Commonwealth,   2   Dana,  Crutz  v.  The  State,  4  Ind.  885. 
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own  the  liquor  and  have  the  profits  for  his  compensation,  to  be 
unprotected  by  this  license  in  respect  of  his  sales ;  because  the 
transaction  was  contrary  to  the  statute,  and  because  there  can,  in 
the  nature  of  things,  be  no  agent  whose  duty  it  is  to  do  business 
on  his  own  account.1  Other  points  may  be  seen  in  the  cases  cited 
below.2 

§  1133  [991].  By-laws  of  cities  and  towns.  Under  authority 
from  the  legislature  it  is  usual,  in  many  States,  for  the  cities  and 
towns  to  prohibit  or  restrict  the  sale  of  intoxicating  drinks  within 
their  corporate  limits.  These  provisions  are  so  diverse,  that  we 
shall  most  wisely  refer  only  to  some  of  the  adjudications.8  Some- 
times a  statute  of  the  State  regulates  the  matter  in  the  particular 
municipal  locality.4 

§  1134  [992].  License  being  refused.  If  the  licensing  power 
refuses  a  license  to  a  particular  person,5  or  refuses  to  license  any 
person,6  still  no  man  is  authorized  on  this  account  to  sell,  whether 
the  refusal  is  right  or  wrong.7  In  like  manner,  if  there  is  no  offi- 
cer to  receive  applications  for  license,  this  circumstance  does  aot 
justify  sales  by  unlicensed  individuals.8 

§  1135  [993].    The  sale.    A  sale  is  not  constituted  by  a  mere 


1  The  State  t\  Putnam,  38  Maine,  296.  H.  268  ;  Markle  v.  Akron,  14  Ohio,  586 ; 

s  Sights  v.  Yarnalls,  12  Grat.  292  ;  An-  Louisville  v.  Kean,  18  B.  Monr.  9 ;  The 

lanier  v.  Governor,  1  Texas,  653 ;  Hanni-  State    v.  Neeper,  3  Greene,  Iowa,  337 ; 

bal  v.  Guyott,  18  Misso.  515  ;  The  State  v.  Harris  v.  Livingston,  28  Ala.  577  ;    St. 

Estabrook,  6  Ala.  653 ;  Commonwealth  v.  Paul  v.  Troyer,  3  Min.  291 ;  Chastain  v. 

Luck,  2  B.  Monr.  296  ;  Woods  v.  Pratt,  5  Calhonn,  29   Ga.  333 ;    Gardner   v.  The 

Blackf.  377  ;    The    State    v.  Wynne,    1  State,  20  111.  430 ;  Pekin  v.  Smelzel,  21  HL 

Hawks,  451 ;   The   State  v.  Kennedy,  1  464 ;  Megowan  v.  Commonwealth,  2  Met. 

Ala.  31;  Commonwealth  v.  Voorhies,  12  Ky.  3;    Mayor   v.  Hussey,  21   Ga.  80; 

B.  Monr.  361;    Parsley   v.  Hutchins,   2  Brooklyn    v.    Toynbee,    31    Barb.    282; 

Jones,  N.  C.  159  ;Redpath  v.  Nottingham,  Thompson  v.  Mt.  Vernon,  11  Ohio  State, 

5  Blackf.  267 ;  McGowen  v.  Deyo,  8  Barb.  688. 

340 ;  Orvis  v.  Thompson,  I  Johns.  500  ;  *  Indianapolis  v.  Fairchild,  1  Ind.  315, 
Forman  v.  Knapp,  19  Johns.  248;  Floyd  Smith,  Ind.  122;  Chevalier  v.  Common- 
ly. Commissioners,  14  Ga.  854 ;  Common-  wealth,  8  B.  Monr.  379 ;  Hill  v.  Commis- 
wealth  v.  Kamp,  14  B.  Monr.  385  ;  The  sioners,  22  Ga.  203 ;  Ambrose  v.  The  State, 
State  v.  Gerhardt,  3  Jones,  N.  C.  178 ;  The  6  Ind.  351 ;  McRae  v.  Wessell,  6  Ire.  153 ; 
State  v.  Cloud,  6  Ala.  628.  McCnen  v.  The  State,  19  Ark.  630 ;  Levy 

*  Camp  v.  The  State,  27  Ala.  53 ;  Byers  v.  The  State,  6  Ind.  281. 

v.  Olney,  16  111.  35  ;  Goddard  w.  Jackson-  6  City   Council  v.  Hollenback,  3  Strob. 

ville,  15  111.  588 ;  The  State  v.  Clark,  8  355  ;  Indianapolis  v.  Fairchild,  1  Ind.  315. 

Fost.  N.  H.   176;  Heisembrittle    v.  City  *  The  State  v.  Jamison,  23  Misso.  330 ; 

Council,  2  McMnllan,  233 ;  The  State  v.  Commonwealth  v.  Blackington,  24  Pick. 

Columbia,  6  Rich.  404 ;  Aberdeen  v.  Saun-  352 ;   Garner  v.  The  State,  8  Blackf.  568 ; 

derson,  8  Sm.  &  M.663  ;  Bogart  v.  New  New  York  v.  Mason,  4  £.  D.  Smith,  142. 

Albany,  I  Smith,  Ind.  38 ;  Clintonville  v.  7  Commonwealth    v.  Blackington,     24 

Keeting,  4  Denio,  341 ;  City  Council  v.  Pick.  352. 

Ahrens,  4  Strob.  241 ;  Morris  v.  Rome,  10  8  Lord  v.  Jones,  24  Maine,  439. 
Ga.  532 ;  The  State  v.  Hogan,  10  Fost.  N. 
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agreement  to  sell : 1  there  must  be  a  delivery  of  the  liquor.2  But 
the  payment  need  not  be  actually  made ;  for  a  sale  on  credit  is 
within  the  prohibition  of  selling,  though  the  law  would  not 
enforce  the  payment.8  And  if  the  particular  drink  is  mixed  with 
unknown  ingredients,  and  sold  under  another  name,  still  the  act 
is  a  sale  of  the  drink.4  The  courts  will  not  suffer  a  defendant  to 
escape  the  charge  of  selling,  by  resorting  to  any  artifice,  where,  in 
fact,  a  sale  is  made.5  And  if  the  vender  receives  money  from  the 
purchaser,  apparently  for  some  other  article,  and  actually  delivers 
the  other  article,  parting  with  his  property  therein,  yet  delivers  also 
the  forbidden  liquor,  he  sells  the  liquor.6  So  where  the  selling  of 
less  than  a  quart  of  liquor  at  a  time  was  forbidden ;  and  the  pur- 
chaser contracted  for  a  quart,  but  had  it  delivered  in  pints  at  two 
different  times,  the  transaction  was  held  to  comprise  two  sales  of  a 
pint  each.7  But  in  this  case,  the  quart  attempted  to  be  sold  in 
the  first  instance  was  not  then  separated  from  the  vender's  unsold 
liquor,  neither  was  it  delivered  to  the  purchaser :  if  these  things 
had  been  done,  and  if,  also,  the  jury  had  not  found  any  intention 
to  violate  the  statute,  the  case  would  have  been  only  one  of  the 
sale  of  a  quart.  But  it  seems  to  have  been  considered,  that,  even  then 
if  the  transaction  was  but  colorable,  and  the  intent  was  different 
from  what  appeared,  the  sale  would  be  indictable  under  the  prohibi- 
tion of  the  statute.8  The  giving  away  of  liquor  is  not  a  selling  of  it.* 

1  Banchor  v.  Warren,  33  N.  H.  183.  that  case  it  was  left  to  the  jury  to  say, 

2  Pulse  v.  The  State,  5  Humph.  108.  whether  it  was  in  the  contemplation  of  the 
8  Emerson  v.  Noble,   32  Maine,  380 ;    parties  by  the  purchase  of  cigars  to  pay 

Commonwealth  v.  Burns,  8  Gray,  482.    A  for  the  liquor ;  and  the  jury  convicted  the 

delivery  and  receipt  of  intoxicating  liquors,  defendant  of  a  violation  of  this  law."  The 

as  payment  for  a  service  performed:,  is  a  State  v.  Redden,  5  Harring.  Del.  505. 

sale,  within  the  meaning  of  the  statutes  *  Commonwealth  v.  Thayer,  8  Met.  525. 

{)rohibiting    the    unlawful    sale    of    such  And  Bee  New  Gloucester  v.  Bridgham,  28 

iquors.    Mason  v.  Lothrop,  7  Gray,  354.  Maine,  60.    It  is  a  question  of  fact  for  the 

And   see    Commonwealth   v.  BumrUl,   1  jury,  whether  the  giving  away  of  liquor  by 

Gray,  388.  a  grocer,  with  a  view  to  increase  bis  cus- 

4  Commonwealth  v.  Bathrick,  6  Cash,  torn  for  groceries,  is  a  mere  device  to  evade 

247.  the  liquor  law,  and  within  $  9.    Kober  v. 

6  "  The  court  said,  the  law  prohibited  The  State,  10  Ohio  State,  444.    Handing 

the  sale  of  any  kind  of  spirituous  liquor  the  liquor  to  a  person  who  asks  for  it,  is 

by   the  small;    or  of  any  mixed   Honor  not  the  only  method  by  which  a  sale  may 

whatever.    The  law  pointed  at  the  tact,  be  made.    Kimball  v.  People,  20  111.  348. 

and  did  not  regard  the  mode  or  manner  of  And  see  The  State  v.  Hopkins,  4  Jones, 

sale.    No  device  of  striped  pig,  or  other  N.  C.  305 ;  The  State  v.  Wright,  4  Jones, 

contrivance  which  ingenuity  has  resorted  N.  C.  308. 

to  in  ordert  o  circumvent  the  law,  will  avail,  7  Murphy    v.  The    State,   1   Ind.  366, 

if  the  main  fact  be  proved ;  if,  in  fact,  the  Smith,  Ind.  261 ;  The  State  v.  Kirkham,  1 

transaction  amount  to  a  purchase  and  sale  Ire.  384.  s.  p.  Thomas  v.  The  State,  37 

of  liquor.    In  Kent  county  an  ingenious,  Mississ.  353. 

but  worthless,  woman  set  up  a  stall  to  give  8  The  State  v.  Kirkham,  supra;  The 

away  liquor,  and  sell  cigars  at  a  price  State  v.  Bell,  2  Jones,  N.  C.  337. 

which  would  compensate  for  the  liquor ;  in  •  Allen  v.  The  State,  14  Texas,  633. 
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Neither  is  it  a  sale  for  a  physician  to*  administer  liquor  to  a 
patient  as  a  medicine.1 

§  1136  [994] .  Where  the  words  of  the  statute  were  "  shall  deal 
in  the  sellings  &c,  in  quantities  of  one  pint  or  more,  and  less  than 
twenty  gallons/'  the  court  held  a  single  sale  to  be  within  the  pro- 
hibition.2 So  the  word  "  retail "  requires  but  one  act  of  selling.8 
But  a  butcher,  who  sells  spirits  in  a  single  instance,  is  not  engaged 
in  the  "  business  or  employment "  of  retailing  liquor.4  A  sale  is 
not  necessarily  an  offer  to  sell.6  Where  the  words  were :  "  No 
person  shall  presume  to  be  a  retailer  or  seller  of  wine,  brandy, 
rum,  or  other  spirituous  liquors,  in  a  less  quantity  than  twenty- 
eight  gallons,  and  that  delivered  and  carried  away  all  at  one 
time," —  the  court  held  the  offence  to  be  committed  by  a  single 
act  of  unauthorized  selling.6  But  under  this  enactment,  a  sale  of 
twenty-eight  gallons  in  all,  of  different  kinds  of  liquor,  where  the 
quantity  of  each  kind  is  less  than  twenty-eight  gallons,  is  held  not 
to  be  prohibited.  "  If,"  said  Shaw,  C.  J.,  "  it  is  purchased  at  one 
time  by  one  contract,  it  is  as  much  one  sale,  when  composed  of 
several  different  kinds  of  spirits,  as  if  an  equal  quantity  of  one 
species  had  been  taken.  It  is  equally  in  its  character  a  wholesale 
dealing  with  a  customer,  who  buys  to  6ell  again." 7 

§  1137  [995].  Common  Seller.  The  English  statute  of  5  &  6 
Edw.  6,  c.  25,  §  4,  provided,  among  other  things,  for  the  punish- 
ment of  those  who  should  without  license  "  use  commonly  selling 
of"  the  forbidden  drinks;  and  later  enactments  employed  the 
same  words.  In  this  country,  some  of  the  statutes  make  a  distinct 
offence  of  being  a  "  common  seller,"  without  license.  And,  to 
constitute  a  common  seller,  three  acts  of  sale  are  required,  in 

connection  with  other  evidence.8    The  sales  need  not  be  to  three 

* 

1  Schaflher  v.  The  State,  S  Ohio  State,  the  6eller  may  have  merely  accepted  an 

642.    And  see  poet,  §  1 140.  offer  of  a  third  person  to  purchase  an  arti- 

3  The  State  v.  Paddock,  24  Vt.  312 ;  cle  which  he  had  no  previous  thought  of 

The  State  v.  Glasgow,  Dudley,  Sx  C.  40 ;  selling,  or  wish  to  sell ;  and  it  is  absurd  to 

The  State  v.  Bugbee,  22  Vt.  32 ;   The  talk  of  an  acceptance  as  an  offer.    They 

State  v.  Chandler,  15  Vt.  425 ;  Vol.  I.  §  241 .  are  as  essentially  distinct  as  a  question  and 

In  Markle  v.  Akron,  14  Ohio,  586,  the  an  answer."    Williams  v.  Tappan,  3  Fost. 

court  were  of  opinion,  that  the  word  "  re-  N.  H.  385,  394. 

tail"  does  not  necessarily  imply  a  consid-  6  Commonwealth  v. Bean, 01  Pick.  384 ; 

eration  given ;  but  query  whether  this  view  R.  S.  c.  47,  4  3. 

can  be  maintained.  7  Browne  v.  Hilton,  23  Pick.  319.    As 

8  The  State  v.  Cassety,  1  Rich.  90 ;  The  to  what  is  wholesaling,  and  what  retailing, 

State  v.  Mooty,  3  Hill,  S.  C.  187.  see  Grosuth  v.  Butterfield,  2  Wis.  837; 

*  Moore  v.  The  State,  16  Ala.  411.  Harris  v.  Livingston,  28  Ala.  577. 

6  "  It  [the  offer  to  sell]  is  not  to  be  in-  8  Commonwealth  v.  Tubbs,  1  Cush.  2 ; 

ferred  from  the  mere  fact  of  a  sale,  because  Commonwealth  v.  Odin,  23  Pick.  275  ; 
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distinct  persons ; l  if  tfiey  are  all  to  one,  the  effect  is  the  same.8 
They  may  be  all  in  one  day  8  or  evening ;  *  or  on  different  days.6 
These  three  sales  do  not  themselves  constitute  the  offence,  of  which 
they  are  rather  the  evidence ;  6  but,  though  other  evidence  may  be 
introduced,  this  cannot  be  dispensed  with.7  "  No  statute,  and  no 
rule  of  common  law,"  said  a  learned  judge,  "  has  precisely  deter- 
mined what  shall  constitute  a  person  a  common  seller."8  As 
other  matter,  additional  to  proof  of  the  three  acts  of  specific  sale, 
the  defendant  may  be  shown  to  have  a  place  fitted  up  for  selling, 
and  to  be  on  the  premises  ready  to  sell ;  while  still  other  circum- 
stances of  the  like  import  are  admissible.9 

§  1138  [996].  Keeping"  a  tippling-house.  This  is  no  offence  at 
the  common  law ; 10  unless  the  house  becomes  disorderly,  as  be- 
fore explained.11  There  are,  however,  some  statutes  making  it 
criminal ;  but  we  have  not  sufficient  decisions  to  enable  us  to  lay 
down  the  rule  exactly,  as  to  what  constitutes  a  tippling-house.12 
A  common  tippling-house  is  not  constituted  by  a  single  act  of  sale.18 

§  1139  [997].  Keeping  for  sale.  Some  recent  statutes  have 
made  the  keeping  of  liquor,  to  be  sold  contrary  to  law,  an  offence 
of  itself.  But  the  adjudications  under  these  statutes  relate  princi- 
pally to  the  procedure,  —  a  matter  not  belonging  to  the  present 
discussion.14 

§  1140  [998].  Sale  for  medicinal  use,  Sfc.  In  the  previous 
volume  we  saw,  that  statutes  of  a  criminal  nature  are  to  be  so 
construed  as  not  to  subject  to  punishment  any  person  who  does 
not  violate  their  spirit  as  well  as  their  letter.16  And  on  this  ground, 
some  courts  hold,  that,  if  one  sells  without  license  liquor  in  good 
faith  to  be  used  merely  for  a  necessary  medicinal  purpose,  he  does 


The  State  v.  Day,  37  Maine,  244.    By  a  7  Commonwealth  v.  Tubbs,  1  Cash.  9. 

more  recent  statute  in  Massachusetts,  three  8  Shaw,   C.  J.,    in  Commonwealth  v. 

acts  of  sale  are  declared  sufficient  to  consti-  Odlin,  23  Pick.  275,  278. 

tute  the  offence  of  being  a  common  seller.  e  Commonwealth  v.  Tubbs,  supra. 

Commonwealth  v.  Kirk,  7  Gray,  496.    See  10  Rex  v.  Fawkner,  2  Keb.  506,  pi.  79. 

ante,  §  82.  "  Vol.  I.  {  1047, 1048. 

1  Commonwealth  v.  Tubbs,  supra.  u  See  Moore  v.  The  State,  9  Terg.  353 ; 

1  Commonwealth  v.  Odlin,  23  Pick.  275,  Morrison  v.  Commonwealth,  7  Dana,  218 ; 

278.  Howard  v.  The  State,  6  Ind.  444 ;  Bush  v. 

8  Commonwealth  9.  Perley,  2  Cash.  559.  The  Republic,  1  Texas,  455 ;    Burner  v. 

*  Commonwealth  v.  Bnmrill,  1  Gray,  Commonwealth,  13  Grat.  778. 

388.  "  Dunnaway  v.  The  State,  9  Terg.  850 ; 

6  The  State  o.  Day,  87  Maine,  244.  Hinton  v.  Commonwealth,  7  Dana,  216. 

6  The  State  v.  Maher,  35  Maine,  225 ;  "  See  The  State  v.  Robinson,  33  Maine, 

The    State  v.  Coombs,   32  Maine,  529.  564 ;  Barnett  v.  The  State,  36  Maine,  198. 

See  post,  {  11*7.  "  Vol.  I.  $  261,  262. 
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not  violate  the  statute,  though  his  act  is*  contrary  to  its  letter.1 
Other  courts  maintain  the  contrary  doctrine.8  In  Missouri,  it  has 
been  laid  down,  in  the  words  of  Gamble,  J.,  that,  "  if  a  physician 
upon  his  professional  judgment  that  a  sick  person  needs  brandy, 
administers  it  to  him  as  a  medicine,  in  good  faith,  and  charges  for 
it,  he  is  not  to  be  punished  ;  because  such  liquor,  properly  used,  is 
a  valuable  medicine.  But  if  he  sells  it  to  a  man  who  is  well,  or 
sells  it  to  a  man  who  is  not  well,  without  exercising  his  profes- 
sional judgment,  and  determining  that  it  is  necessary  for  the  sick 
person,  he  is  indictable."9  The  question  is  one  of  difficulty, 
especially  when  it  presents  itself  under  a  mixed  aspect  of  necessity 
and  common  business ;  but,  on  the  whole,  the  true  method  seems 
to  be  to  look  at  the  spirit  of  the  enactment,  and,  where  a  sale  is 
under  circumstances  which  remove  it  out  of  the  mischief  the  legis- 
lature intended  to  remedy,  to  hold  it  not  punishable.  The  doc- 
trine has  been  laid  down,  that,  if  liquor  is  purchased  for  medicinal 
use,  unknown  to  the  seller,  still,  as  it  was  not  sold  for  such  use, 
the  sale  is  indictable.4  And  this  distinction  seems  highly  just. 
Probably,  if  the  liquor  forms  an  ingredient  in  a  medicine,  which  is 
sold  in  good  faith  6  as  such,  all  the  courts  will  hold  the  sale  not  to 
be  within  the  prohibition ;  but  the  tribunal  in  Maine  held,  that,  if  a 
physician  sells  the  liquor  and  then  the  other  medicinal  ingredient, 
and  the  two  are  compounded  by  the  purchaser  in  the  presence  of 
the  seller,  the  sale  of  the  liquor  is  nevertheless  within  the  prohi- 
bition of  the  statute.6 

§  1141  [999].  The  intent.  The  views  of  the  intent,  in  its  gen- 
eral aspect,  made  the  topic  of  some  chapters  in  our  previous  vol- 
ume, will  be  sufficient  to  guide  the  reader  in  respect  of  the  same 
matter  as  applied  to  our  present  title.    The  defendant  need  only 

1  Vol.  I.  4  269 ;  Donnell  v.  The  State,  The  State  v.  Bennet,  3  Hairing.  Del.  565, 

2  Ind.  658.  see  poet,  $  1145,  the  court  observed :  "  It 

s  Vol.  I.  S  269 ;  The  State  v.  Brown,  has  been  urged,  that  this  construction  will 

31  Maine,  522 ;  Commonwealth  t>.  Sloan,  prohibit  the  sale  of  medicines,  the  basis  of 

4  Cosh.  52 ;  Commonwealth  v.  Kimball,  which  is  spirituous  liquors,  such  as  God- 

24  Pick.  366 ;  The  State  t>.  Chandler,  15  frey's  cordial,  elixir,  paregoric,  &c.     Not 

Yt.  425.    See  People  v.  Safibrd,  5  Denio,  so.    The  question  will  always  be,  whether 

112.  it  is  a  sale  of  medicine,  or  of  liquor.    If  an 

*  The  State  v.  Larrimore,  19  Misso.391.  apothecary  sell  brandy,  as  such,  it  would 
See  also  Commonwealth  v.  Kimball,  24  be  a  violation  of  the  law ;  if  brandy  made 
Pick.  366,  369  ;  The  State  v.  Hall,  39  up  into  laudanum  or  other  medicines,  it  is 
Maine,  107  ;  ante,  $  1135.  not  a  violation  of  the  law  prohibiting  the 

4  Leppert  v.  The  State,  7  lnd.  300.  sale  of  spirituous  liquor.  It  will  never  be 

*  See  ante,  $  1135.  difficult  to  distinguish."  Opinion  by  Lay- 

*  The  State  t\  Hall,  39  Maine,  107.  And  ton,  J. 
see  The  State  v.  Chandler,  15  Yt.  425.    In 
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have  intended  to  do  the  specific  thing  which  the  law  forbids ;  it 
being  no  excuse  for  him  that  he  deemed  it  to  be  right.1 

§  1142  [1000].  Civil  consequences.  Since  no  court  will  ex- 
tend its  relief  to  a  person  who  is  himself  a  violator  of  law  in  the 
matter  concerning  which  he  complains,  it  follows,  that  one  who 
sells  on  credit  intoxicating  liquor  contrary  to  a  statute  can 
maintain  no  suit  for  the  recovery  of  the  price  of  it.  Even  if  a 
promissory  note  has  been  given,  this  note  cannot  be  collected  at 
law.2  This  rule  does"  not  prevent  the  enforcement  of  any  other 
distinct  and  unconnected  contract  between  the  parties,  though 
made  at  the  same  time.8  But  a  man  who  sold  all  his  stock  of 
goods  at  once  to  another  was  held  not  entitled  to  maintain  an 
action  against  the  other  for  any  of  the  money  to  be  paid,  where  a 
part  of  the  article  sold  consisted  of  intoxicating  liquor.4 

§  1143  [1001] .  In  some  States,  the  statute,  in  words,  prohibits 
any  recovery  for  the  price  of  the  liquor.  Under  this  prohibition 
have  arisen  various  points,  the  discussion  of  which  does  not  come 
within  the  purpose  of  the  present  volume ;  so  the  reader  is  merely 
referred  to  a  few  of  the  adjudications.  Some  of  the  adjudications, 
as  cited  in  the  note,  are  illustrative  merely,  having  proceeded  on 
those  enactments  which  do  not  contain  this  express  clause.0 

§1144  [1002].  Secondly.  Expositions  of  particular  words.  Un- 
der this  head,  we  shall  not  attempt  more  than  a  bare  mention  of 
some  of  the  words  ;  while  others  will  be  more  fully  explained. 

"  Intoxicating  liquor."  "  Strong  liquor."  There  is  a  practical 
difficulty  in  determining  what  proportion  of  alcohol  is  sufficient  to 
give  to  a  liquor  an  intoxicating  quality.  Strong  beer  and  ale 
have  been  held  to  be  u  intoxicating." tf    Of  course  gin  is.7    In 

1  The    State  v.  Presnetl,   12  Ire.  103.  Maine,  528 ;  Cochrane  v.  Clough,  88  Maine* 

See  also  The  State  v.  CasBety,  1  Rich.  90 ;  25 ;  Emerson  v.  Noble,  82  Maine,  380  i 

Gilbert  v.  Hendricks,  2  Brev.  161.  Webber  v.  Williams,  36  Maine,  512  ;  Ter 

*  Briggs  v.  Campbell,  25  Vt.  704 ;  Van-  ritt  v.  Bartlett,  21  Vt.  184  ;  Gassett  v.  God* 
nojv.  Patton,  5  B.  Monr.  248;  Smith  v.  frey,  6  Fost.  N.  H.  415  ;  Orcutt  v.  Nelson, 
Joyce,  12  Barb.  21 ;  Turck  v.  Richmond,  1  Gray,  536  ;  Fisher  v.  McGirr,  I  Gray,  1 ; 
13  Barb.  533  ;  Bancroft  v.  Dumas,  21  Vt.  Lord  v.  Chadbourne,  42  Maine,  429 ;  Gray 
456;  Chase  v.  Burkholder,  6  Harris,  Pa.  v.  Kimball,  42  Maine,  299;  Dearborn  v. 
48 ;  AdamB  v.  Hackett,  7  Fost.  N.  H.  289 ;  Hoit,  41  Maine,  120. 

Lewis  v.  Welch,  14  N.  H.  294.    And  see  *  People  v.  Hawley,  3  Mich.  330 ;  Mar- 

Maybry  v.  Bullock,  7  Dana,  337  ;  New  kle  v.  Akron,  14  Ohio,  586,  591. 

Gloucester  v.  Bridgham,  28  Maine,  60 ;  7  Commonwealth  v.  Peckham,  2  Gray, 

Foster  v.  Thurston,  1 1  Cash.  322.  514.      In    Commonwealth    v.  Her  rick,  6 

*  Chase  v.  Burkholder,  6  Harris,  Pa.  48.  Cush.  465,  Shaw,  C.  J.,  observed :  "  The 
And  see  Buck  v.  Albee,  27  Vt.  190.  word  '  intoxicating '  includes  a  larger  class 

*  Ladd  v.  Dillingham,  84  Maine,  816.  of  cases  than  'spirituous/    They  near  the 

*  Carlton  v.  Bailey,  7  Fost.  N.  H.  230 ;  relation  to  each  other  of  genus  and  species ; 
Breck  v.  Adams,  3  Gray,  569 ;  Sullivan  v.  all  spirituous  liquors  are  intoxicating ;  but 
Park,  33  Maine,  438 ;  Towle  v.  Blake,  38  all  intoxicating  liquors  are  not  spirituous." 
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New  York,  a  division  of  opinion  exists,  whether  ale  is  "  strong 
liquor,"  within  the  statute ;  small  beer  is  not1  The  meaning  of 
these  words  is  in  some  States  defined  by  the  statutes.8 

$  1145  [1003].  ''Spirituous  liquor."  These  words  do  not  in- 
clude wine  and  other  fermented  liquor ;  for  they  imply,  that  the 
beverage  is  composed  in  part  or  fully  of  alcohol  extracted  by  dis- 
tillation.8 A  statute  of  Delaware  prohibits  the  sale,  without 
license,  of  "  any  wine,  rum,  brandy,  gin,  whiskey,  or  any  spirituous 
liquor,  by  any  measure  less  than  a  quart,  or  any  punch  or  other 
mixed  liquor  by  any  measure  whatever/'  and  the  majority  of  the 
court  held,  that  peppermint  cordial,  made  of  whiskey  sweetened 
and  scented,  comes  properly  under  the  words  spirituous  liquor.4 

§  1146  [1004].  Other  words.  We  have  in  these  statutes  vari- 
ous other  words,  which  have  been  passed  upon  by  the  courts ;  but 
they  do  not  require  specific  elucidation  here.  Some  of  them  are 
explained  in  our  previous  volume.  They  are,  "  distiller"  6  "  monr 
ufacturer"*  "merchant"7  "plantation"*  "refreshment  saloon"9 
"premises,"10 "furnishing,"  u " puMio-house," M"  dwelling-house," 18 
"  store"  "  shop"  u  Statutes  exist  against  selling  to  "  slaves"  u 
"negroes"19  "minors  and  servants"17  and  "common  drunkards;"1* 
but  these  do  not  claim  special  explanation.  Some  of  the  New 
York  judges  considered  the  word  "  beer "  alone  to  imply,  that  it 
be  intoxicating.19 

§  1147  [1005].  Thirdly.    A  view  of  some  decisions.    There  are 

1  Nevin  v.  Ladue,  3  Denio,  43 ;  s.  o.  3  u  The  State  v.  Freeman,  27  Vt.  580. 

Demo,  437  ;  People  v.  Crilley,  80  Barb.  246.  w  Brown  ».  The  State,  27  Ala.  47.    And 

9  The  State  v.  Lemp,   16  Misso.  389 ;  see  Vol.  I.  $  314-316. 

The   State  v.   Wittmar,   12  Misso.  407 ;  u  Vol.  I.  {  294-307 ;  Commonwealth  v. 

Commonwealth  v.  Giles,  1  Gray,  466.  Estabrook,  10  Pick.  293. 

8  Caswell  v.  The  State,  2  Humph.  402 ;  »  Vol.  I.  $  312;  Barth  v.  The  State,  18 

The  State  v.  Moore,  5  Blackf.  118.    See  Conn.  432. 

Smith  v.  The  State,  19  Conn.  493.  "  Bond  v.  The  State,  13  Sm.  &  M.  265 ; 

4  The  State  v.  Bennet,  8  Barring.  Del.  Commonwealth  v.  Hatton,  15  B.  Monr. 

565.    See  ante,  $  1 140,  note.    See,  as  to  an  537 ;  The  State  v.  Bradshaw,  2  Swan,  Tenn. 

analogous  question,  Smith  v.  The  State,  627;  Powell  v.  The  State,  27  Ala.  51; 

19  Conn.  493.  Boltze  v.  The  State,  24  Ala.  89 ;  Johnson 

6  Vol.  I.  4  290.  v.   Commonwealth,    12  Grat  714  ;    The 
•  Commonwealth   v.  Bralley,   3  Gray,  State  v.  McNair,  1  Jones,  N.  C.  180. 

456.  M  The  State  v.  Sonnerkalb,  2  Nott  & 

7  Commonwealth   v.  McGeorge,    9  B.    McCord,  280. 

Monr.  3 ;  Cole  v.  Commonwealth,  8  Dana,  n  The  State  v.  Fairfield,  37  Maine,  517. 

31.  "  Barnes  v.  The  State,  19  Conn.  398; 

8  Vol.  I.  $  817;  Sanderlin  v.  The  State,  Miller  v.  The  State,  3  Ohio  State,  475  ; 
2  Humph.  315.  Smith  v.  The  State,  19  Conn.  493.    And 

9  The  State  v.  Hogan,  10  Post.  N.  H.  see  Maxwell  v.  The  State,  27  Ala.  660. 
268.  »  People  v.  Whoelock,  3  Parker,  9. 

10  Vol.  I.  {  308,  note ;  Downman  v.  The 
State,  14  Ala.  242 ;  Swan  v.  The  State, 
1 1  Ala.  594. 
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some  other  points  under  these  enactments ;  but  they  are  so  local 
to  particular  States,  that  the  only  practical  method  is  to  refer  to 
some  decisions  in  which  they  are  treated,  and  thus  leave  the 
question.1 

III.  How  far  this  kind  of  Legislation  is  Constitutional. 

§  1148  [1006].  The  question  of  the  constitutionality  of  the 
statutes  discussed  in  this  chapter  has  been  more  frequently  agi- 
tated than  any  other  constitutional  question  presented  to  our 
tribunals.  It  arises  under  the  constitutions  of  the  several  States 
and  of  the  United  States.  As  to  the  former,  the  language  of 
these  instruments  differs  ;  but  probably  in  no  State  of  the  Union 
are  general  laws  of  the  kind  we  are  contemplating  void  on  this 
ground.2  Neither  are  they  a  violation  of  the  constitution  of  the 
United  States.  On  the  latter  point,  however,  the  doctrine  seems 
to  be,  that,  if  the  statute  undertakes  to  prohibit  the  sale  by  the 
importer  of  dutiable  liquors,  in  the  original  unbroken  packages, 

*  Alabama.    Smith  v.  The  State,  22  Ala.  Tibbetts,  36  Maine,  553 ;  Black  v.  McGil- 

54 ;  Lodano  v.  The  State,  25  Ala.  64 ;  Holt  very,  38  Maine,  287. 

v.  School  Commissioners,  29  Ala.  451.  Maryland.  Keller  v.  The  State,  11  Md. 

Arkansas.  Ramsey  v.  The  State,  6  Eng.  525. 

35.  Michigan.  People  v.  Hart,  1  Mich.  467 ; 

Illinois.  Sullivan  v.  People,  1 5  111.  233 ;  Smith  v.  Adrian,  1  Mich.  495. 

Bennett  v.  People,  16  111.  160;  Zarressel-  Mississippi.  Brittain  v.  Bethany,  31  Mia- 

ler  v.  People,  17  111.  101.  sis.  331. 

Indiana.  The  State  v.  Turner,  5  Blackf.  Missouri.  Bledsoe  v.  The  State,  10  Misso. 

253 ;  Cable  v.  The  State,  8  Blackf.  531 ;  388. 

Place  v.  The  State,  8  Blackf.  319;  Sloan  New  Hampshire.    The  State  v.  Perkins, 

v.  The  State,  8  Blackf.  361 ;  Cheeeem  v.  6  Fost.  N.  H.  9. 

The  State,  2  Ind.  149;  King  r.  The  State,  New  York.  Wright  v.  Smith,  13  Barb. 

2  Ind.  523;  Thompson  v.  Bassett,  5  Ind.  414;  Andrews  v.  Harrington,  19  Barb. 
535;  Harming  v.  The  State,  6  Ind.  432;  343;  Wynehamer  v.  People,  2  Parker,  377, 
Brosee  v.  The  State,  5  Ind.  75 ;  Howard  20  Barb.  567 ;  People  v.  Quant,  2  Parker, 
v.  The  State,  5  Ind.  183;  Rust  v.  The  410;  Van  Zant  p.  People,  2  Parker,  168; 
State,  4  Ind.  528 ;  Cassett  v.  The  State,  People  v.  Page,  3  Parker,  600. 

9  Ind.  87 ;  The  State  v.  0' Conner,  4  Ind.  North  Carolina.  The  State  v.  Plunkett, 

299 ;  Rosenbaum  v.  The  State,  4  Ind.  599;  1  Ire.  115;  Lincolnton  v.  McCarter,  Bus- 

Levner  v.  The  State,  8  Ind.  490.  bee,  429 ;  The  State  v.  Hix,  3  Dev.  1 16. 

Iowa.   Rogers  v.  Alexander,  2  Greene,  Ohio.    Him  v.  The  State,  1  Ohio  State, 

Iowa,  443.  15  ;   Miller  v.  The  State,  3  #hio  State, 

Kentucky.    Lawson    v.   Commonwealth,  475. 

14  B.  Monr.  225.  South  Carolina.    The  State  v.  Mooty, 

Maryland.    Brown    v.    The    State,    12  3  Hill,  S.  C.  187;  The  State  v.  Evans,  3 

Wheat.  419;  Bode  v.  The  State,  7  Gill,  Hill,  S.  C.  190;  The  State  v.  Chamblyss, 

326.  Cheves,  220;   Commissioner*  v.  Dennis, 

Massachusetts.  Commonwealth  v.  Odlin,  Cheves,  229. 

23  Pick.  275;  Harris  v.  Commonwealth,  Tennessee.    Dyer  v.  The  State,  Meigs, 

23  Pick.  280 ;  Commonwealth  v.  Herrick,  237 ;  Campbell  v.  The  State,  3  Humph. 

6  Cnsh.  465  ;    Commonwealth  v.  Bralley,  9 ;  The  State  v.  Eskridge,  1  Swan,  Tenn. 

3  Gray,  456.  413. 

Maine.  Foster  v.  Haines,  13  Maine,  307;  Virginia.  Clemmons  v.  Commonwealth, 

The  State  v.  Davis,  23  Maine,  403 ;  The  6  Rand.  681. 

State  v.  Gurney,  33  Maine,  527 ;  Parsons  *  See  post,  $  1149. 
v.  Bridgham,  34  Maine,  240 ;  The  State  v. 
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it  is,  to  this  extent,  void.1  But  on  principle,  while,  beyond  doubt, 
any  obstruction  by  the  legislature  of  a  State  to  the  passing  of 
dutiable  goods  from  a  port  of  entry  within  the  State  to  another 
part  of  the  Union  would  be  a  violation  of  the  national  constitu- 
tution,  there  seems  no  reason  why  the  doctrine  should  go  further. 
A  duty  imposed  on  the  importation  of  an  article  is  rather  an 
impediment  to  its  importation  as  an  article  of  commerce  than 
a  license  to  bring  it  into  the  country  and  vend  it,  in  its  nature,  in 
its  purpose,  and  in  its  actual  effect. 

§  1149  [1007] .  The  question  of  the  forms  of  procedure  does 
not  come  within  the  scope,  of  our  present  volumes.  Some  forms 
proposed  of  late  have  been  held  to  be  contrary  to  the  organic  law 
of  the  State  in  which  the  question  has  arisen.2  But  in  respect  of 
the  prohibition  of  the  sale  without  license,  either  in  quantities 
mentioned,  or  altogether,  it  has  been  confirmed  by  the  tribunals 
of  nearly  every  State  in  the  Union.8 

1  As  to  the  question  under  the  constitu-  The   State   v.  Snow,   3  B.  I.  64.    See 

tion  of  the  United  States,  see  Tharlow  v.  People  v.  Fisher,  2  Parker,  402  ;  In  re 

Massachusetts,  5  How.  U.  8. 504 ;  Fletcher  Powers,  25  Vt  261 ;   Lincoln  v.  Smith, 

v.  Rhode  Island,  5  How.  U.  S.  504 ;  Peirce  27  Vt.  328 ;  The  State  v.  Prescott,  27  Vt. 

v.  New  Hampshire,  5  How.  U.  8.  504;  194. 

Ingenoll  v.  Skinner,  1  Denio,  540 ;  Com-       *  Lodano  v.  The  State,  25  Ala.  64  ; 

mon wealth  v.  Blackington,  24  Pick.  352 ;  Bancroft  v.  Dumas,  21  Vt.  456 ;  Pierce  v. 

City  Council  v.  Ahrens,   4  Stroh.  241  ;  The  State,  18  N.  H.  536,  571 ;  The  State 

Commonwealth  v.  Kimball,  24  Pick.  359 ;  v.  Smith,  22  Vt.  74 ;  The  State  v.  Moore, 

Smith  v.  People,  1  Parker,  583 ;  People  v.  14  N.  H.  451 ;  Lunt*s  case,  6  Greenl.  412; 

Quant,  2  Parker,  410;  Wynhamer  ».  Peo-  Austin  v.  The  State,  10  Misso.  591 ;  The 

pie,  20  Barb.  567.    In  a  recent  Maine  case,  State  v.  Leary,  20  Misso.  498 ;  The  State 

DaviB,  J.,  stated  the  matter  as  follows:  v.  Guraey,  37  Maine,  156;  Jones  v.  People, 

"  Upon  this  point,  the  line  of  division  be-  14  111.  196 ;  The  State  v.  Clark,  8  Fost 

tween  the  power  of  the  Federal  Government  N.  H.  176 ;  Heisembrittle  v.  City  Council, 

and  that  or  the  State  has  been  settled.    Un-  2  McMullan,  233;  People  v.  Hawley,  3 

der  the  power  granted  by  the  constitution  Mich.  330 ;  Brown  ».  The  State,  12  Wheat 

to  regulate  commerce  with  other  nations,  419  ;    Bode  v.   The  State,  7  Gill,  326 ; 

Congress  may  authorise  a  person  to  import  Smith   v.  Adrian,    1    Mich.  495  ;    The 

intoxicating  liquors,  and  to  sell  the  same  State  v.  Muse,  4  Dev.  &  Bat  319;  Mil- 

in  the  original  packages.    But  here  the  ler  v.  The  State,  3  Ohio  State,  475 ;  City 

Sower  of  Congress  ceases,  and  the  juris-  Council  v.  Ahrens,  4  Strob.  241  ;  Com- 
iction  of  the  State  begins.  Brown  v.  monwealth  v.  Kimball,  24  Pick.  359 ; 
Maryland,  12  Wheat  262.  No  one  but  Fisher  v.  McGirr,  1  Gray,  1 ;  Smith  v. 
the  import*  himself  has  the  right  to  sell,  People,  1  Parker,  583 ;  People  v.  Quant, 
except  as  allowed  by  the  laws  of  the  State;  2  Parker,  410  ;  Langley  v.  Ergensinger, 
and  he  can  sell  only  in  the  original  pack-  3  Mich.  314 ;  People  p.  Hawley,  3  Mich, 
ages.  The  power  of  the  State  is  plenary  330;  The  State  v.  Snow,  3  E.  I.  64 ;  The 
to  regulate  or  prohibit  all  sales,  except  State  v.  Peckham,  SR.L  289 ;  Common- 
such  as  thus  made  by  the  importer  him-  wealth  v.  Clapp,  5  Gray,  97 ;  Keller  v. 
self.  Those  who  purchase  from  him  have  The  State,  1 1  Md.  525 ;  People  v.  Galla- 
no  such  right  to  sell.  The  License  Cases,  gher,  4  Mich.  244 ;  The  State  v.  Brennan's 
5  How.  U.  S.  504."  The  State  v.  Bob-  Liquors,  25  Conn.  278 ;  The  State  v. 
inson,  49  Maine.  285,  287.  Wheeler,  25  Conn.  290 ;  Perdue  v.  Ellis, 
*  Fisher  v.  McGirr,  1  Gray,  1 ;  People  18  Ga.  586 ;  Bepley  v.  The  State,  4  Ind. 
v.  Toynbee,  2  Parker,  329,  2  Parker,  490,  264  ;  .Germania  v.  The  State,  7  Md.  I ; 
3  Eernan,  378;  People  v.  Wynehamer,  Gutzweller  o.  People,  14  111.  142.  And 
2  Parker,  377,  2  Parker,  421,  3  Eernan  tee,  for  illustrative  points,  Washington  v. 
878;  Greene  v.  James,  2  Curt  C.  C.  187 ;  The  State,  8  Eng.  752;  Mabry  v.  Tarver, 
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§  1150  [1008].  The  question  of  the  right  to  confiscate  the 
liquor  kept  for  purposes  of  unlawful  sale,  seems  not  to  have 
been  always  properly  apprehended ;  but  the  authorities  are  clearly 
in  favor  of  the  right.1  Some  misapprehension  of  true  distinc- 
tions has,  perhaps,  obscured  a  little  the  decisions  in  some  recent 
New  York  cases.2  One  can  hardly  see  how  this  right  could  ever 
be  doubted  in  any  State  in  which  fines  may  be  imposed ;  because 
the  forfeiture  is  only  a  fine,  being  levied  upon  a  specific  article, 
instead  of.  the  estate  at  large  of  the  offender.  And  the  earliest  of 
the  old  English  enactments  on  this  exact  subject,  provides  for  this 
forfeiture  ;8  consequently  the  levying  of  the  penalty  on  the  specific 
article  is  one  of  the  modes  of  fine  known  in  that  fountain  of  laws 
from  which  our  jurisprudence  is  drawn. 

§  1151  [1009].  In  some  States,  the  experiment  has  been  tried 
of  directing,  that  the  forfeited  liquor  be  destroyed.  And  although 
such  destruction  violates  a  cardinal  principle  of  political  and  social 
economy,  which  forbids  the  needless  waste  of  anything  capable  of 
being  turned  to  a  useful  account,  still,  as  individuals  are  permitted 
to  do  what  they  will  with  their  own,  no  reason  appears  why  States 
cannot  exercise  the  same  liberty.  This  doctrine,  indeed,  is  suffi- 
ciently established.4  The  forfeiture  vests  the  property  in  the  State ; 
then  the  State  destroys  it.6 

1  Humph.  94 ;  People  v.  Jenkins,  1  Hill,  be  forfeit  to  the  king,  and  the  third  part 

N.  Y.  469 ;  People  v.  Roe,  1  Hill,  N.  Y.  thereof  shall  be  delivered  to  the  party  that 

470  ;  The  State  v.  Bock,  9  Texas,  369.  sned  the  offender,  as  the  king's  gift."   And 

Bat  see  People  v.  Toynbee,  and  People  v.  then   follows  a  direction   concerning  the 

Wynehamer,  infra;  fieebe  v.  The  State,  court  before  which  proceedings  shall  be 

6  Lid.  501 ;  O'Daily  v.  The  State,  9  Ind.  had. 

494;    Crossinger  v.  The    State,   9  Ind.  4  See  Fisher  tr.  McGirr,  1  Gray,  1.    The 

557.  State  v.  Brennan's  Liquors,  25  Conn.  278. 

1  Fisher  v.  McGirr,   1    Gray,  1  :   The  6  The  common  law  has  also  precedents 

State  v.  Snow,  3  R.  I.  64.    Bat  see  People  for  this  procedure.    Thus,  Pulton,  speak- 

v.  Toynbee,  2  Parker,  329,  2  Parker,  490,  ing  of  the  forfeiture  in  cases  of  felony, 

1  Reman,  378 ;  People  v.  Wynehamer,  sayB :  "  The  felon's  houses  and  lands  shall 

2  Parker,  377,  2  Parker,  421,  3  Korean,  be  seized  into  the  king's  hands,  where  they 
878;  Miller  v.  The  State,  8  Ohio  State,  shall  remain  by  the  space  of  a  year  and 
475.  day,  and  then  the  houses  shall  be  thrown 

*  People  v,  Toynbee,  and  People  v.  down  to  the  ground,  the  trees  shall  be 
Wynehamer,  supra.  palled  up  by  the  roots,  the  meadows  shall 

*  Stat.  12  Edw.  2,  c.  6,  ▲.  d.  1318,  is  as  be  ploughed  up,  and  all  things  which  the 
follows :  "Also,  to  the  common  profit  of  felon  did  build  or  plant  shall  be  cast  down, 
the  people,  it  is  agreed,  that  no  officer  in  digged  up,  and  supplanted ;  which  punish- 
citv  or  in  borough,  that  by  reason  of  his  ment  was  ordained  in  despite  of  offenders, 
office  ought  to  keep  assizes  of  wines  and  and  to  show  to  others,  how  much  the  law 
victuals,  so  long  as  he  is  attendant  to  that  doth  detest  murderers,  committers  of  burg* 
office,  shall  not  merchandise  for  wines  nor  lary,  robbery,  and  other  felonies,  and  as 
victuals,  neither  in  gross  nor  by  retail,  much  as  may  be  to  terrify  and  discourage 
And,  if  any  do,  ana  be  thereof  convict,  others  to  attempt  or  practice  the  like." 
the  merchandise  whereof  he  is  convict  shall  Pulton  de  Pace,  ed.  of  1615,  220  6. 
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§  1152  [1010].  The  whole  matter  stands  thus;  namely,  —  The 
State,  in  the  enactment  of  its  laws,  must  exercise  its  judgment 
concerning  what  acts  tend  to  corrupt  the  public  morals,  impov- 
erish the  community,  disturb  the  public  repose,  injure  the  other 
public  interests,  or  even  impair  the  comfort  of  individual  members, 
over  whom  its  protecting  watch  and  care  are  required.  And  the 
power  to  judge  of  this  matter  is  necessarily  alone  in  the  legisla- 
ture, from  whose  decision  no  appeal  can  be  taken,  directly  or 
indirectly,  to  any  other  department  of  the  government.  When, 
therefore,  the  legislature,  with  this  exclusive  authority,  has  exer- 
cised its  right  of  judging  .concerning  this  legislative  question,  by 
the  enactment  of  prohibitions  like  those  discussed  in  this  chapter, 
all  other  departments  of  the  government  are  bound  by  the  decision, 
which  no  court  has  jurisdiction  to  review.  And  the  question  of 
the  wisdom  of  the  enactment  is  decided  definitively  by  the  enact- 
ment itself.  An  express  constitutional  inhibition  of  this  kind  of 
legislation  would,  of  course,  bind  the  legislature ;  but  such  inhibi- 
tion is  not  to  be  gathered  from  those  expressions  of  individual 
rights  which  are  usually  found  in  our  State  constitutions.  That 
is,  the  power,  being  in  its  nature  legislative,  can  be  excepted  out 
of  a  general  grant  of  such  power,  found  in  express  words,  or  in 
their  equivalent  of  implication,  in  all  our  State  constitutions,  in 
no  way  but  by  express  words,  or  necessary  implication.  The  idea, 
sometimes  mentioned,  that  the  legislature  cannot  control  the  use 
of  property,  while  it  can  control  the  movements  of  its  owner, 
needs  no  refutation  ;  because  clearly  the  thing  owned  is  not  supe- 
rior to  its  intelligent  master.1 

§  1153  [1011].  The  constitution  of  Michigan  provides,  that 
"  the  legislature  shall  not  pass  any  act  authorizing  the  grant  of 
license  for  the  sale  of  ardent  spirits,  or  other  intoxicating  liquors." 

1  In  Jones  v.  People,  14  111.  196,  Tram-  prevent  the  exercise  of  this  power.  By 
ball,  J.,  summed  up  the  matter  as  follows :  virtue  of  its  police  power,  every  State  must 
"  We  shall  not  go  into  an  elaborate  argu-  have  the  ( right  to  enact  such  laws  as  may 
ment  to  prove,  that  the  legislature  possesses  be  necessary  for  the  restraint  and  punish- 
the  authority  to  regulate  its  own  internal  ment  of  crime,  and  for  the  preservation  of 
traffic  according  to  its  own  judgment,  and  the  public  peace,  health,  and  morals  of  its 
upon  its  own  views  of  the  interests  and  citizens.'  It  is  upon  this  principle  that  the 
well-being  of  its  citizens.  The  power  of  sale  of  lottery  tickets,  and  of  cards  and 
the  several  States  to  regulate  or  even  pro-  other  instruments  for  gaming,  is  prohibited ; 
hibit  the  retail  of  spirituous  liquors  within  and  whoever  questioned  the  constitutional' 
their  limits,  is  expressly  sanctioned  by  the  ity  or  validity  of  such  laws  ?  A  govern- 
supreme  court  of  the  United  States,  in  the  ment  that  did  not  possess  the  power  to  pro- 
License  Cases,  6  Howard,  504,  and  there  is  tect  itself  against  such  and  similar  evils, 
nothing  in  the  constitution  of  Illinois  to  would  scarcely  be  worth  preserving." 
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And,  in  considering  a  recent  statute,  the  court  observed :  "  The 
legislature  were  prohibited  from  enacting  any  law  which  should 
authorize  the  traffic  by  the  '  grant  of  a  license '  (which  is  a  per- 
mission or  authority  to  do  that  thing)  ;  but  it  cannot  be  doubted 
that  it  was  competent  to  regulate  and  even  prohibit  it  by  law. 
This  law  [the  one  under  consideration]  does  not  authorize  any 
municipal  authorities  to  grant  a  license  for  such  traffic.  It  as- 
sumes the  traffic  is  hazardous  to  the  morals  and  to  the  best 
interests  of  society,  and  therefore  only  grants  immunities  from 
fines  which  are  denounced  against  offenders,  upon  the  condition 
of  providing  adequate  security  for  compensation  to  those  who  may 
suffer  from  an  unbridled  and  iniquitous  exercise  of  the  right." l 

IY.  Concluding  Points. 

§  1154  [1012].  There  are  probably  no  statutes  which  have 
undertaken  to  elevate  this  offence  to  a  higher  degree  than  misde- 
meanor.2 Consequently  the  doctrines,  discussed  in  our  previous 
volume,  in  relation  to  the  various  collateral  consequences  of  mis- 
demeanor, apply  here. 

§  1155  [1013].  One  of  these  doctrines  is,  that  whatever  a  man 
does  through  an  agent  or  servant  or  clerk,  whether  he  is  himself 
absent  or  present,  may  be  understood  in  law  as  done  by  himself; 
and  he  is  therefore  indictable  in  the  same  manner  as  if  his  own 
hand  performed  the  act.8  In  this  way  he  may  be  holdeh  crim- 
inally here,  though  his  personal  presence  is  even  in  another 
country  or  State.4  The  agent  also  is  responsible  personally,  the 
same  as  if  he  violated  the  law  on  his  own  account,  or  for  his  own 
profit6  And  a  wife  may  be  guilty  by  selling  as  the  agent  of  her 
husband,  in  his  absence.8    In  like  manner,  the  unauthorized  sale, 

1  Lanrieyt?.  Ereensinger,  3  Mich.  314,  2  Humph.  399.    A  wife  may  be  the  hue- 

bpinion  by  W ing,  J.  band's  agent,  for  whose  acts  he  is  liable. 

8  The  Vermont  court  has  expressly  held  Gening  v.  The  State,  1  McCord,  573. 

this  offence  to  be  misdemeanor.    The  State  *  Vol.  I.  §  80,  81. 

v.  Comings,  28  Vt.  508.  *  Vol.   I.  §  449,  605 ;  Schmidt  ».  The 


•  Vol.  I.  $  430-432,  616,  619,  1001 
Commonwealth  v.  Park,  1  Gray,  553 
Thompson  v.  The  State,  5  Humph.  138 
Commonwealth  v.  Major,  6  Dana,  293 
Commonwealth  v.  Nichols,  10  Met.  259 


State,  14  Misso.  137 ;  Hays  v.  The  State, 
13  Misso.  246;  The  State  v.  Bryant,  14 
Misso.  340 ;  The  State  v.  Bugbee,  22  Vt. 
32  ;  Commonwealth  v.  Hadley,  11  Met. 
66 ;  Roberts  v.  O' Conner,  33  Maine,  496 ; 


Schmidt  v.  The  State,  14  Misso.  137  ;  The  The  State  v.   Caswell,  2  Humph.  399; 

State  v.  Brown,  31  Maine,  520 ;  The  State  The  State  v.  Dow,  21  Vt.  484;  French  v. 

v.  Stewart,  31  Maine,  515;  The  State  v.  People,  3  Parker,  114. 

Dow,  21  Vt  484 ;  The  State  v.  Caswell,  e  The  State  v.  Haines,  35  N.  H.  207. 
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by  one  partner,  of  liquor  belonging  to  the  firm,  is,  at  tbe  election 
of  the  power  which  prosecutes,  to  be  deemed  a  sale  by  all  the 
individual  partners.1  In  all  these  cases,  if  the  person  sought  to  be 
charged  really  did  not  give  authority,  in  any  way,  direct  or  indi- 
rect, or  participate  in  the  profits  of  the  transaction,  or  suffer  his 
will  to  concur  therein,  the  principles  discussed  in  our  previous 
volume  show,  that  he  cannot  be  holden.2 

§  1156  [1014].  The  punishment.  The  general  question  of  the 
punishment  in  such  cases,  and  the  particular  question,  whether 
the  penalty  for  a  joint  sale  should  be  imposed  on  the  defendants 
severally  or  jointly,  were  sufficiently  discussed  in  the  previous 
volume.8  There  are  some  matters,  concerning  the  punishment,  of 
a  nature  local  to  particular  States,  and  so  not  requiring  an  ex- 
planation at  large.4 

§  1157  [1015].  The  divisions  of  the  act  —  election  — former 
prosecution.  The  questions  suggested  by  these  words7  were  all 
discussed  somewhat  in  our  previous  volume.  The  party  offending 
may  be  held  for  any  criminal  act  which  can  be  carved  out  of  his 
conduct,  at  the  election  of  the  prosecutor.6  But  whether  he  can 
then  be  proceeded  against  for  another  act  also,  may  be  a  question 
of  difficulty.  We  saw,  in  the  previous  volume,8  that,  if  one  is 
convicted  of  being  a  common  seller,  the  three  acts  of  sale 
relied  on  may  afterward  be  severally  prosecuted  as  distinct 
offences  of  specific  sales.7  So,  in  Rhode  Island,  it  has  been  held, 
that  to  keep  liquor  for  sale,  and  to  sell  it,  are  two  separate 
offences ;  and  a  jeopardy  for  one  of  them  is  not  a  bar  to  a  con- 
viction for  another.8  Where  specific  acts  of  selling  are  indictable, 
the   conviction  for  one  sale   does  not   bar  the  prosecution  for 

1  Smith  v.  Adrian,  1  Mich.  495 ;  The  *  Taunton  v.  Sproat,  2  Gray,  428;  Croa- 

State  v.  Neal,  7  Post.  N.  H.  131.  by  v.  Snow,  16  Maine,  121 ;  Miller  v.  The 

1  Vol.  I.  4  402-405,  430-433 ;  Barnes  v.  State,  3   Ohio    State,  475  ;   Johnson    t». 

The  State,  19  Conn.  398 ;  Commonwealth  People,  Breese,  276;  Mertz's  case,  8  Watts 

v.  Nichols,   10  Met.  259;  The  State  v.  &  S.  374. 

Borgman,  2  Nott  &  McCord,  34,  note ;  *  Vol.  L  §  804 ;  Miller  v.  The  State,  3 

The  State  v.  Bohles,  1  Rice,  145, 147.  Ohio  State,  475.    And  see  Henry  v.  Com- 

•  Vol.  I.  4  719-736.    And  see  Lincoln-  mon wealth,  9  B.  Monr.  361 ;   Frasier  v. 

ton  v.  McCarter,  Basbee,  429;  Black  v.  Tbe  State,  6  Misso.  195. 

McGilvery,  38  Maine,  287 ;  Tuttle  v.  Com-  *  Vol.  I.  §  896. 

monwealth,  2  Gray,  505 ;  Estes  v.  The  T  The  State  v.  Coombs,  32  Maine,  529 ; 

State,  2  Humph.  496 ;  Ingersoll  v.  Skin-  The  State  v.  Maher,  35  Maine,  225  ;  The 

ner,  1  Denio,  540 ;  Washburn  v.  Mclnroy,  State  v.  Johnson,  3  R.  I.  94.     See  Wilson 

7  Johns.  134 ;  People  v.  Brown,  16  Wend.  v.  Commonwealth,  12  B.  Monr.  2  ;  People 

561 ;  Barth  v.  The  State,  18  Conn.  432;  v.  Saflbrd,  5  Denio,  112. 

Commonwealth  v.  Harris,  7   Grat.  600 ;  ■  The  State  ».  Head,  SB.L  135. 
Tracy  v.  Perry,  5  N.  H.  504;  Harris  v. 
Commonwealth,  23  Pick.  280. 
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another,  perpetrated  prior  to  the  one  to  which  the  conviction 
relates.1 

§  1158  [1016].  Attempts.  The  doctrine  of  attempts  seems  ap- 
plicable alike  to  all  titles  of  the  criminal  law.  But,  as  we  saw  in 
our  previous  volume,  the  enticement  which  the  purchaser  offers 
the  vender,  to  sell  contrary  to  these  statutes,  is  not  indictable  as 
an  attempt  or  otherwise.2 

1  The  State  v.  Ainsworth,  11  Vt.  91 ;        *  Vol.  I.  §  605,  687 ;  Commonwealth  v. 
The  State  v.  Cassety,  I  Rich.  90.    For    Willard,  22  Pick.  476. 
other   points,   see  People  v.  Stevens,   IS 
Wend.  341 ;  Miller  v.  The  State,  3  Ohio 
State,  475. 


SCOLD.    See  tit.  Common  Soold. 

SCRIPTURES,  REVILING.    See  tit.  Blasphemy  and  Pbofakbness. 
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SEDUCTION,  i 


§  1159.  The  subject  of  this  chapter,  considered  as  matter  of 
common  law,  lies  a  little  in  obscurity.  A  conspiracy  to  bring 
about  the  seduction  of  a  young  woman ;  or  even,  suppose  she  is 
under  guardianship,  or  under  the  legal  constraint  of  her  parents, 
being  a  minor,  to  procure  her  marriage  without  the  consent  of 
those  who  are  legally  entitled  to  forbid  the  nuptials ;  is  plainly, 
both  in  England  and  this  country,  indictable  at  the  common  law.3 
But  conspiracies,  as  the  reader  is  aware,  rest  on  grounds  peculiar 
to  themselves. 

§  1160  [1017].  In  England,  in  the  year  1557,  the  statute  of 
4  &  5  Phil.  &  M.  c.  8,  was  passed.  After  reciting,  §  1, "  that  maid- 
ens and  women  children  of  noblemen,  gentlemen,  and  others,  as 
well  such  as  be  heirs  apparent  to  their  ancestors,  as  others,  having 
left  unto  them,  by  their  father  or  other  ancestor  and  friends,  lands, 
tenements,  and  hereditaments,  or  other  great  substances  in  goods 
and  chattels  movable,  for  and  to  the  intent  to  advance  them  in 
marriage  somewhat  like  according  to  their  degrees  and  as  might 
be  most  for  their  surety  and  comfort,  as  well  for  themselves  as  of 
all  other  their  friends  and  kinsfolks,  be  oftentimes,  unawares  to 
their  said  friends  or  kinsfolks,  by  flattery,  trifling  gifts,  and  fair 
promises,  of  many  unthrifty  and  light  personages,  and  thereto  by 
the  entreaty  of  persons  of  lewd  demeanor,  and  others  that  for 
rewards  buy  and  sell  the  said  maidens  and  children,  secretly 
allured  and  won  to  contract  matrimony  with  the  said  unthrifty 
and  light  personages,  and  thereupon  either  with  slight  or  force 
oftentimes  to  be  taken  and  conveyed  away  from  their  said  parents, 

• 

1  See  also  tit.  Abduction.  Mod.  39 ;  Reg.  v.  Mean,  1  Eng.  L.  &  Eq. 

8  Ante,  $  226;  Twitchell  v.  Common-  581,  2  Den.  C.  C.  79,  Temp.  &  M.  414; 

wealth,  9  Barr.  211;  Anderson  v.  Com-  Rex  v.  Ossnlston,  2  Stra.  1107.    And  see 

monwealth,  5  Rand,  627;  Respubllca  v.  Vol.  I.  f  689,    690,    947;    ante,  $    30; 

Hevice,  2  Yeates,  114;    Mifflin  ».  Com-  Grey's  case,  9  Howell,  St.  Tr.  127,  Skin, 

monwealth,  5  Watts  &  S.  461  ;   Rex  v.  81. 
Thorp,  5  Mod.  221 ;  Beg.  v.  Blacket,  7 
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friends,  or  kinsfolks,  to  the  high  displeasure  of  Almighty  God,  dis- 
paragement of  the  said  children,  and  the  extreme  continual  heavi- 
ness of  all  their  friends ;  which  ungodly  dealing,  for  lack  of 
wholesome  laws  to  the  redress  thereof,  remaineth  a  great,  familiar, 
and  common  mischief  in  this  our  commonwealth,"  —  it  enacts, 
§  2,  "  That  it  shall  not  be  lawful  to  any  person  or  persons  to  take 
or  convey  away,  or  cause  to  be  taken  or  conveyed  away,  any  maid 
or  woman  child  unmarried,  being  under  the  age  of  sixteen  years, 
out  of  or  from  the  possession,  custody,  or  governance,  and  against 
the  will,  of  the  father  of  such  maid  or  woman  child,  or  of  such 
person  or  persons  to  whom  the  father  of  such  maid  or  woman 
child  by  his  last  will  and  testament  or  by  any  other  act  in  his 
lifetime  hath  or  shall  appoint,  assign,  bequeath,  give,  or  grant 
the  order,  keeping,  education,  or  governance  of  such  maid  or 
woman  child ;  except  such  taking  and  conveying  away  as  shall  be 
had,  made,  or  done  by  or  for  such  person  or  persons  as  without 
fraud  or  covin  be  or  then  shall  be  the  master  or  mistress  of  such 
maid  or  woman  child,  or  the  guardian  in  socage,  or  guardian  in 
chivalry,  of  or  to  such  maid  or  woman  child."  l  And  the  statute 
proceeds  to  add  various  other  provisions,  and  attach  penalties  for 
their  violation. 

§  1161  [1018].  The  date  of  this  enactment  is  prior  to  the  earli- 
est settlements  in  this  country.  It  would  seem,  therefore,  to  be  a 
part  of  our  common  law.  Kilty  says  it  was  received  in  Maryland 
as  such  ; a  but  the  Pennsylvania  judges,  not  inclined  to  include  a 
large  number  of  English  statutes,  omit  this  one  in  their  report.8 
It  was  made  specially  of  force  in  South  Carolina ;  and  there  it 
is  construed  as  not  being  restricted  to  heiresses  and  persons  of 
quality.4 

§  1162  [I.  412].  Returning  to  a  consideration  of  the  question 
as  it  stood  in  England  previous  to  the  statute  coming  into  opera- 
tion, there  are  opinions  to  the  effect  that  the  offence  was  punisha- 
ble under  the  earlier  common  law.6    Mr.  East,  however,  contends, 

1  See,  for  this  statute,  including  subse-  *  Report  of  Judges,  3  Binn.  595,  621. 

quent  sections,  and  for  expositions  of  it,  1  See  also  Anderson  v.  Commonwealth,  5 

Hawk.  P.  C.  Carw.  Ed.  p.   125  et  seq.  Rand.  627. 

See  also  Rex  ».  Bastian,  1  Sid.  362;  Rex  *  The    State    v.  Findlay,  2  Bay,  418, 

v.  Piereon,  Andr.  310;  Rex  v.  Cornforth,  1    Brev.  107  ;    The  State  v.  Tidwell,  5 

2  Stra.  1162;   Rex  v.  Lord  Ossnlston,  2  Strob.  1. 

Stra.  1107;  Reg.  v.  Hopkins,  Car.  &  M.  *  Rex  v.  Moore.  2  Mod.  128;  1  Deac. 

254 ;  Reg.  v.  Mankletow,  Dears.  159.  Crim.  Law,  6.     Yet   see   contra,  Rex  v. 

8  Kilty  Report  of  Statutes,  167.  Marriot,  4  Mod.  144. 
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that  it  was  not  fully,  and  that  something  more  than  the  bare  act 
of  marrying  without  leave  of  guardians  was  required  to  make  the 
thing  done  a  crime.1  When  we  look  at  this  latter  question  as  one 
of  principle,  we  see,  that  under  the  common  law  no  indictment 
lies  for  the  employment  of  mere  guile,  when  the  parties  stand  on 
equal  ground  toward  each  other.  Now,  if  the  woman,  though 
young  and  a  minor,  is  enticed  away,  the  act  of  enticement  is  not 
according  to  this  principle  indictable  as  an  offence  against  her ; 
but,  suppose  she  is  under  legal  guardianship,  or  under  the  care  of 
her  parents,  being  therefore  not  authorized  to  contract  marriage 
without  their  permission,  and  not  authorized,  more  than  any  other 
female,  to  yield  to  defilement,  a  question  may  be  made,  whether 
the  act  of  enticement  and  defilement,  of  such  a  person,  is  not  one 
of  those  wrongs  as  against  the  guardian  or  parent,  which,  being 
done  by  way  of  unfair  advantage,  are  on  this  ground  indictable. 
The  question  however,  as  one  of  principle,  lies  so  near  the  line 
dividing  the  indictable  from  the  unindictable,  as  to  require  judi- 
cial decision  for  its  settlement. 

§  1163.  The  hints  given  in  the  last  section  will  enable  the 
reader  to  trace  the  matter  out,  on  the  principles  laid  down  in  the 
previous  volume.  Yet  it  will  be  found,  that,  in  most  of  the  States, 
this  subject  is  sufficiently  regulated  by  statutes ;  and,  unless  there 
is  a  conspiracy  involved  in  the  particular  case  under  investigation, 
there  will  ordinarily  be  no  need  of  resorting  to  the  common  law. 
We  have  a  few  points  decided  under  statutes. 

§  1164  [1019].  The  New  York  statutes.  In  1848,  a  legislative 
provision,  in  this  State,  made  indictable  "any  man  who  shall, 
under  promise  of  marriage,  seduce  and  have  illicit  connection 
with  any  unmarried  female  of  previous  chaste  character."  2  And, 
as  an  element  in  the  offence,  a  subsisting  promise  of  marriage 
between  the  seducer  and  the  seduced  is  necessary ;  it  having  been 
holden,  that,  where  the  man  is  married,  living  with  his  wife,  and 
the  woman  knows  it,  his  act  of  seduction  is  not  within  the  statute. 
If  she  were  ignorant  of  his  subsisting  marriage,  the  consequence 
would  be  otherwise  ;8  because  the  promise  then  would  be  binding 
on  him,  to  the  extent  of  enabling  her  to  maintain  against  him  her 
civil  suit  for  its  breach.4    Under  this  statute,  and  under  Stat. 


*  1  East  P.  C.  458, 459. 

*  Stat.  1848,  c.  HI. 

8  People  v.  Alger,  1  Parker,  333. 
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*  Wild  v.  Harris,  7  C.  B.  999 ;  Millward 
v.  Littlewood,  5  Exch.  775,  1  Eng.  L.  & 
Eq.  408. 
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March  20,  1848,  c.  105,  which  provides,  that  "  any  person  who 
shall  inveigle,  entice,  or  take  away  any  unmarried  female  of  pre- 
vious chaste  character,  Ac,  for  the  purpose  of  prostitution,"  —  a 
"  previous  chaste  character  "  in  the  woman  is  expressly  made  neces- 
sary. The  meaning  is,  that  she  shall  possess  actual  personal 
virtue,  in  distinction  from  a  good  reputation.  But  though  she 
had  fallen,  yet,  if  at  the  time  of  the  seduction  she  is  reformed, 
her  case  is  within  the  statute.1  Under  the  latter  statute,  the 
woman  must  be  inveigled  away  by  the  offending  man;  if  she 
leaves  her  home  of  her  own  volition,  and  without  his  interference, 
the  offence  cannot  afterward  be  committed.2 

§  1165  [1020].  The  Massachusetts  statute.  Under  a  similar 
enactment  in  Massachusetts,  the  words,  "  for  the  purpose  of  pros- 
titution" were  held  not  to  be  satisfied  where  the  sole  purpose  was 
an  illicit  intercourse  merely  with  the  seducer;  "prostitution" 
being  an  indiscriminate  unlawful  connection.8  The  like  view  is 
entertained  in  New  York.4 

1  Carpenter  v.  People,  8   Barb.  603 ;        3  Carpenter  v.  People,  supra. 
Crozier  v.  People,  1   Parker,  453.     See        *  Commonwealth  v.  Cook,  13  Met.  93. 
Safford  v.  People,  1  Parker,  474.  *  Carpenter  v.  People,  8  Barb.  603. 
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CHAPTER    LVII. 


SELF- MURDER,  i 


§  1166  [1021].  Self-murder,  or  suicide,  is  really  an  offence, 
though  not  punishable  in  the  United  States.  There  are,  however, 
several  collateral  doctrines  applicable  in  this  country,  but  they 
seem  all  to  have  been  discussed  in  our  previous  volume.3 

1  For  matter  relating  to  this  title,  see  Vol.  Bex  v.  DjBon,  Ross.  &  By.  523;  Bex  v. 

I.  $  567, 580, 600, 739, 954.  See  this  volume,  Ward,  1   Ley.  8;  Hales  v.  Petit,  Plow, 

tit  Duelling ;  Homicide,  Felonious.  253,  260,  261 ;  Bex  v.  Hughes,  5  Car.  6 

s  See  the  sections   above  referred  to ;  P.  126 ;  Bex  v.  Russell,  1  Moody,  356 ; 

also  Commonwealth  v.  Bowen,  13  Mass.  Beg.  v.  Burgess,  1  Leigh  &  C.  258. 
356;  Beg.  v.  Alison,  8  Car.  &  P.  418; 
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CHAP.  LVHJ.]  SEPULTURE.  §  1169 


CHAPTER   LVIII. 


SEPULTURE,  i 

§  1167  [1022].  The  offences  of  refusing  burial,2  and  of  digging 
up  a  corpse,  were  mentioned  in  our  previous  volume.8  We  saw 
also,  that  preventing  a  coroner  from  holding  an  inquest  over  a 
dead  body,  where  an  inquest  is  required  by  law,  as  by  burying  it 
prematurely,  is  indictable.4  In  a  recent  English  case,  the  defend- 
ant had  removed,  without  leave,  the  bodies  of  some  deceased 
relatives  from  a  dissenter's  burial-place,  and  he  was  held  to  be 
punishable  criminally ;  though  his  motive,  being  to  bury  them 
elsewhere,  was  good.6    There  can  be  no  larceny  of  a  dead  body.6 

§  1168  [1023].  Lord  Coke  says:  "  Concerning  the  building  or 
erecting  of  tombs,  sepulchres,  or  monuments  for  the  deceased,  in 
church,  chancel,  common  chapel,  or  churchyard,  in  convenient 
manner,  it  is  lawful ;  for  it  is  the  last  work  of  charity  that  can  be 
done  for  the  deceased,  who  whiles  he  lived  was  a  living  temple  of 
the  Holy  Ghost,  with  a  reverend  regard  and  Christian  hope  of  a 
joyful  resurrection.  And  the  defacing  of  them  is  punishable  by 
the  common  law." 7 

§  1169  [1024].  There  are  some  statutes  relating  to  these  sub- 
jects ;  but  a  particular  discussion  of  them  is  not  necessary.8 

1  For  matter  relating  to  this  title,  Bee       6  Bee.  v.  Sharpe,  Dean.   &  B.  160, 

Vol.  I.  $  919,  950.  7  Cox  C.  C.  214,  40  Eng.  L.  &  Eq.  581. 

*  One  is  not  indictable  for  refusing  to        e  Ante,  4  792. 
bury  a  relative,  if  he  has  not  the  means  to        7  3  Inst.  202. 

bury  him ;  though  he  declines  to  borrow  8  Bex  v.  Duffin,  Boss.  &  By.  365 ;  Corn- 
money  offered  for  the  purpose.  Beg.  v.  monwealth  v.  Slack,  19  Pick.  304;  Com- 
Vann,  2  Den.  C.  C.  325,  5  Cox  C.  C.  monwealth  v.  Loring,  8  Pick.  370;  The 
879,  8  Eng.  L.  &  Eq.  596.  State  v.  McClure,  4  Blackf.  328 ;  Tate  v. 
8  Vol.  I.  4  950.  The  State,  6  Blackf.  110 ;  Winters  v.  The 

•  Vol.  L  4  919.  State,  9  Ind.  172. 


SHOWS.    See  Public  Shows,  Vol.  I.  4  1079etseq. 
SLANDER    See  tit.  Libel  and  Slandbb. 
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CHAPTER   LIX. 

SLAVE -STEALINGS 

§  1170  [1025] .  The  subject  of  this  title,  including  not  merely 
larceny  of  slaves,  properly  so  called,  but  all  kinds  of  inveigling 
and  enticing  them  from  their  masters,  and  concealing  them  when 
escaped,  has  been  several  times  alluded  to  in  these  volumes.  The 
present  volume  is  already  so  crowded,  that  we  shall  do  best  to 
leave  the  matter  of  this  class  of  statutory  offences  as  it  stands  on 
the  previous  discussions,  and  on  the  cases  cited ;  especially  as,  at 
the  time  this  third  edition  is  passing  through  the  press,  the  kind 
of  property  on  which  this  offence  is  committed  is,  in  the  greater 
number  of  the  former  slave-holding  States,  apparently  ceasing  to 
have  an  existence.8 

1  For  matter  relating  to  this  title,  see  the  cases  cited  there;  also,  The  State  v. 

Vol.  L  $  242,  255,  262,  793;  ante,  $  783,  Hathaway,  3  Dev.  &  Bat.  125 ;  Daven- 

795,  807.  port  v.  Commonwealth,  1  Leigh,  588. 

*  See  the  sections  referred  to  above,  and 
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CHAPTER    LX. 


SLAVE-TRADE.1 

§  1171  [1026].  There  are  statutes,  English  and  American, 
intended  to  suppress  the  importation  of  slaves  from  Africa,  and 
the  trading  in  them.  But  questions  do  not  often  arise  under 
these  statutes,  therefore  a  mere  reference  to  the  adjudications  is 
sufficient,2 

1  For  matter  relating  to  this  title,  see  Brig  Alexander,  S  Mason,  175;   United 

Vol.  I.  §  262.  States  v.  Battiste,  2  Sumner,  240 ;  United 

a  The  Josefe  Segunda,  5  Wheat.  338 ;  States  v.  Libby,  1  Woodb.  &  M.  221 ;  The 

The  Emily,  9  Wheat.  381 ;  The  St.  Jago  Brig  Caroline,  1  Brock.  384 ;  United  States 

de  Cuba,  9  Wheat.  409 ;  The  Antelope,  10  v.  Kennedy,  4  Wash.  C.  C.  91 ;  The  State 

Wheat.  66;  United  States  v.  Qooding,  12  v.  Caroline,  20  Ala.  19 ;  Neal  v.  Farmer, 

Wheat,  460 ;  United  States  v.  Preston,  3  9  Ga.  555 ;  Commonwealth  v.  Greathouse, 

Pet.  57  ;  United  States  v.  Skiddy,  1 1  Pet.  7  J.  J.  Mar.  590 ;  Brig  Tryphenia  v.  Har- 

73  ;  United  States  v.  The  Amistad,  15  Pet.  rison,  1  Wash.  C.  C.  522 ;  The  Porpoise, 

518 ;    United  States  v.  Schooner    Kitty,  2  Curt.  C.  C.  307.    For  the  English  law, 

Bee,  252 ;  United  States  v.  Smith,  4  Day,  see  1  Ross.  Crimes,  Grea.  Ed.  163 ;  Beg. 

121 ;  Fales  v.  Mayberry,  2  Gallia.   560 ;  v.  Zulueta,  1   Car.  &  K.   215 ;    Reg.  v. 

United  States  v.  La  Coste,  2  Mason,  129 ;  Serva,  1  Den.  C.  C.  104,  2  Car.  &  K.  53. 
La  Jeune  Eugenie,  2  Mason,  409;  The 
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CHAPTER    LXI. 


SODOMY,  i 


§  1172  [1027].  We  have  already  defined  sodomy  to  be,  a  car- 
nal copulation,  by  human  beings,  with  each  other  against  nature, 
or  with  a  beast.2  The  question  of  the  penetration  and  emission 
necessary  was  discussed  under  the  title  of  Rape.8 

§  1173  [1028].  Unlike  rape,  sodomy  may  be  committed  be- 
tween two  persons,  both  of  whom  consent :  so  husband  and  wife 
can  perpetrate  this  offence  together : 4  so  can  two  men,  or  a  boy 
and  a  man  ;  and,  whichever  is  the  pathic*  both  may  be  indicted.6 
A  penetration  of  the  mouth  is  not  sodomy.6  Also  Mr.  Russell 
says:  "An  unnatural  connection  with  an  animal  of  the  fowl 
kind  is  not  sodomy  —  a  fowl  not  coming  under  the  term  '  beast ; ' 
and  it  was  agreed  clearly  not  to  be  sodomy  when  the  fowl  was  so 
small  that  its  private  parts  would  not  admit  those  of  a  man,  and 
were  torn  away  in  the  attempt."  7 

§  1174  [1029].  A  solicitation  to  commit  this  offence  is  indicta- 
ble as  an  attempt ; 8  and  there  may  be  other  forms  of  the  attempt. 9 
There  is  doubt,  whether,  under  the  common  law  of  this  country, 
sodomy  is  felony  or  misdemeanor, —  a  point  mentioned  in  our  pre- 
vious volume.10 

1  For  matter  relating  to  this  title,  see  T  1  Rom.  Crimes,  Grea.  Ed.  698,  refer- 

Vol.  I.  §  689,  948.  ring  to  Bex  v.  Mulreaty,  a  manuscript  case, 

*  Vol.  I.  S  948.  by  Barley.  J. 

*  Ante,  S  1082-1087.  '  Vol.  I.  S  689  ;  Beg.  v.  Rowed,  6  Jar. 

*  Reg.  v.  Jellyman,  8  Car.  6  P.  604.  896 ;  Rex  v.  Hickman,  1  Moody,  34. 

*  Reg.  v.  Allen,  1  Den.  C.  C.  364,  Temp.  *  Reg.  v.  Eaton,  8  Car.  &  P.  417 ;  Dark 
&  M.  55,  2  Car.  &  K.  869,  13  Jar.  108,  18  v.  The  State,  3  Har.  &  J.  154. 

Law  J.  n.  s.  M.  C.  72;  1  East  P.  C.  480.         »  Vol.  L  4  948. 
8  Rex  v.  Jacobs,  Ross.  &  Ry.  331. 


STOLEN  GOODS.    See  tit.  Receiving  Stolen  Goods. 

SUBORNATION  OF  PERJURY.    See  ante,  4  1015. 

SUICIDE.    See  tit.  Sblf-Mubdbe. 

SUNDAY.    See  tie.  Lord's  Dat. 

SWEARING.    See  tit.  Blasphemy  and  Pbofanenkss. 
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CHAP.  LXII.]  THREATENING  LETTERS.  §  1176 


CHAPTER    LXII. 

THREATENING  LETTERS.  * 

§  1175  [1030].  Blackstone  says :  "  By  the  statute  9  Geo.  1, 
c.  22,  amended  by  statute  27  Geo.  2,  c  15,  knowingly  to  send  any 
letter j  without  a  name  or  with  a  fictitious  name,  demanding  money, 
venison,  or  any  other  valuable  thing,  or  threatening  (without  any 
demand)  to  kill  any  of  the  king's  subjects,  or  to  fire  their  houses, 
out-houses,  barns,  or  ricks,  is  made  felony  without  benefit  of  clergy. 
This  offence  was  formerly  high  treason  by  the  statute  8  Hen.  5,  c. 
6."2  Although  these  English  enactments  are  not  common  law 
with  us,  some  American  legislation  has  been  modelled  in  a  degree 
upon  them.  We  have  few  decisions  concerning  the  construction 
of  the  American  statutes ; 8  but  the  English  cases  may  become 
important  here,  and  so  they  are  referred  to  in  a  note.4 

§  1176  [1031].  Under  some  circumstances,  the  sending  of 
threatening  letters  is  clearly  an  offence  at  the  .common  law.  So 
doubtless  is  it,  under  the  law  of  nations.  But  our  United  States 
tribunals  have  not  jurisdiction  to  administer  these  laws,5  without 
express  authority  from  some  act  of  Congress.6 

1  For  matter  relating  to  this  title,  see  227 ;  Rex  v.  Boucher,  4  Car.  &  P.  562 ; 

Vol.  I.  4  257.  Reg.  v.  Wagstaff,  Russ.  &  Ry.  398 ;  Reg.  v. 

3  4  Bl.  Com.  144.  Hamilton,  1  Car.  &  K.  212  ;  Rex  v.  fad- 
•  The  State  v.  Brace,  24  Maine,  71 ;  die,  Rum.  &  Ry.  484 ;  Rex  w.  Jepson, 

People  v.  Griffin,  2  Barb.  427.  2  East  P.  C.  1115 ;  Rex  v.  Hammond,  2 

4  Reg.  v.  Smith,  Temp.  &M.  214, 1  Den.  East  P.  C.  1119,  1  Leach,  4th  ed.  444; 
C.  C.  610,  2  Car.  &  K.  882,  14  Jar.  92,  Rex  v.  Homing,  2  East  P.  C.  1 1 16, 1  Leach, 
1 9  Law  J.  n.  s.  M.  C.  80 ;  Rex  v.  McDer-  4th  ed.  445,  note ;  Reg.  v.  Borridge,  2 
mod,  Jebb,  118 ;  Reg.  v.  Grimwade,  1  Den.  Moody  $  R.  296. 

C.  C.  30,  1  Car.  &  K.  592 ;  Reg.  v.  Jones,  *  Vol.  I.  $  156-167. 

1  Den.  C.  G.  218,  2  Car.  &  K.  398 ;  Rex  v.  *  See  United  States  v.  Worrall,  2  DalL 

Robinson,  2  Leach,  4th  ed.  749,  2  East  384.    . 

P.  C.  11 10 ;  Rex  v.  Pickford,  4  Car.  &  P. 


TIPPLING-HOUSE.     See  tit.  Sale  or  Ihtoxicatiko   Liquob,     Alto,  Vol.   L 
4  1047-1049. 
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CHAPTER     LXIII. 

TREASON,  i 

Sect.  1177-1179.  Introduction. 

1180-1188.  The  English  Law  of  Treason. 

1189-1195.  The  Statutes,  &c,  as  to  Treason  againat  the  United  States. 

1196-1210.  Expositions  of  American  Doctrine. 

1211-1221.  The  Matter  as  affected  by  Ordinances  of  Secession. 

1222-1224.  The  Matter  as  affected  bj  Civil  War. 

1225, 1226.  Treasons  against  tho  several  States. 

§  1177.  In  the  former  volume,  the  writer  considered  many 
questions  pertaining  to  the  present  title.  It  is  not  proposed,  in 
this  volume,  to  repeat,  to  any  considerable  extent,  what  was  there 
said.  The  subject  of  treason  has  been  but  little  discussed  in  our 
American  courts ;  and  what  of  judicial  matter  we  have  upon  it 
consists  principally  of  judicial  dictay  rather  than  of  adjudication. 
There  has  been  but  one  case  of  treason  before  the  supreme  court 
of  the  United  States,  and  this  came  before  it  only  on  an  applica- 
tion for  the  discharge  of  a  prisoner  on  habeas  corpus.  The  pris- 
oner was  discharged,  and  Marshall,  C.  J.,  in  giving  the  opinion  of 
the  court  to  this  effect,  said  many  things  respecting  treason  ;* 
and,  afterward,  sitting  as  a  single  judge,  with  the  district  judge 
by  bis  side,  in  the  trial  of  Aaron  Burr,  he  explained  and  com- 
mented on  this  opinion  at  some  length.8  There  are  a  few  reports 
of  other  trials  before  the  lower  courts.4 

1  For  matter  relating  to  this  title,  see  in  this  chapter,  except  where  Coombs's  is 

Vol.  I.  §  144,  185,  188,  437,  442,  443,  451,  specified. 

454, 462,  505,  514, 524,  527,  578,  579,  603,        «  See  "  Two  Trials  of  John  Fries,"  &c., 

606,  623-626,  640-643,652,  683,  693,  738-  by  Carpenter,  a.  d.  1800;  United  States 

747,910.  v.  Vigol,  2  Dall.  346;    United  States  v. 

3  Ex  parte  Bollman,  4  Cranch,  75.  Vilato,  2  Dall.  870  ;    United    Stales  v. 

8  Of  the  Trial  of  Aaron  Ban-  there  are  Insurgents  of  Pa.  2  Dall   335;    United 

two  original  and  contemporaneous  reports,  Stales  v.  Stewart,  2  Dall.  343 ;  United 

that  of  Robertson,  published  at  Phikdel-  States  v.  Mitchell,  2  Dall.  348 ;  United 

phia,  in  two  volumes ;  and  that  of  C&rpen-  States    v.  Pryor,    3  Wash.  C.  C.  234 ; 

ter,  published  at  Washington,  in  three  vol-  United  States  v.  Hoxie,  1  Paine,  265 ;  West- 

umes.    Recently  there  has  been  published  ern    Insurgents,  Wharton's   State  Trials, 

at  Washington,  in  one  volume,  a  report  102 ;  Northampton  Insurgents,  Wharton's 

condensed  m>m  these  two,  but  principally  State  Trials,  458;  United  States  v.  Han* 

from  the  former;  edited  by  J.  J.  Coombs,  way,  2  Wal.  Jr.  139 ;   United  States  v. 

Esq.,  who  furnished  some  notes  of  his  Bollman,  1   Cranch  C.  C.  373  ;   United 

own.    Of  the  two  original  reports,  Robert-  States  v.  Lee,  2  Cranch  C.  C.  104 ;  also  a 

son's  is  said  to  be  the  more  accurate ;  it  is  few  things  of  interest  may  be  found  in  the 

the  one  to  which  the  references  are  made  later  legal  and  other  periodicals. 
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§  1178.  Trials  for  treason  do  not  often  arise ;  and,  when  they 
do,  ample  time  for  preparation  is  given  to  counsel.  It  would  not, 
therefore,  be  judicious  to  occupy  the  space  allotted  to  this  chapter 
in  tracing,  in  any  minute  way,  the  ciirrent  of  observation — for 
it  really  amounts  to  but  little  else  —  found  in  our  American 
reports  of  treason  trials ;  since  each  practitioner  can  trace  it  for 
himself  as  well  as  can  the  author  for  him.  Yet  it  will  be  useful 
for  us  here  to  call  to  mind  those  legal  principles  upon  which  the 
matter  properly  rests.  Gentlemen  who  prosecute  and  defend  per- 
sons charged  with  treason  are  generally  of  that  more  elevated  class  of 
the  legal  profession,  who,  better  than  men  of  less  acquirements,  un- 
derstand the  value  of  an  accurate  presentation  of  legal  principles. 
We  shall  look  at  this  subject  a  little  historically,  however,  as  well 
as  in  the  light  of  principle. 

§  1179.  We  shall  consider,  I.  The  English  Law  of  Treason ; 
II.  The  Statutes  and  Constitutional  Provision  relating  to  Treason 
against  the  United  States ;  III.  Expositions  of  American  Doc- 
trine ;  IY.  The  Matter  as  affected  by  Ordinances  of  Secession ; 
V .  The  Matter  as  affected  by  Civil  War ;  VI.  Treasons  against 
the  several  States. 


I.  The  English  Law  of  Treason* 

§  1180.  Under  the  ancient  English  law,  treason  was  of  two 
kinds,  high  and  petit ;  but  in  the  United  States  we  have,  as  we 
have  seen,1  no  petit  treason.  Therefore  the  kind  of  English 
treason  after  which  we  are  inquiring  is  high  treason.  Says 
Hawkins :  "  Before  the  25  Edw.  8,  c.  2,  there  was  great  diversity 
of  opinion  concerning  high  treason;  and  many  offences  were 
taken  to  be  included  in  it  besides  those  expressed  in  the  said 
statute ;  as,  the  killing  of  the  king's  father,  brother,  or  even  his 
messenger ;  producing  the  pope's  bull  of  excommunication,  and 
pleading  it  in  disability ;  refusing  to  accuse  a  man  in  the  king's 
courts,  and  summoning  him  to  appear,  and  defend  himself  before 
a  foreign  prince ;  and  other  such  like  acts  tending  to  diminish  the 
royal  dignity  of  the  crown."  % 

§  1181.  We  are,  therefore,  brought  to  the  consideration  of  Stat. 
25  Edw.  8,  stat.  5,  c.  2,  which  has  ever  since  remained  the 

1  Vol.  L  {  57S,  623,  799.  «  I  Hawk.  P.  C.  Curw.  Ed.  p.  7,  §  1. 
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foundation  of  the  English  law  of  treason.    It  was  enacted  long 
before  the  settlement  of  this  country.    It  is  as  follows :  "  Item, 
whereas  divers  opinions  have  been  before  this  time  in  what  case 
treason  shall  be  said,  and  in  what  not ;  the  king,  at  the  request  of 
the  lords  and  of  the  commons,  hath  made  a  declaration  in  the  man- 
ner  as  hereafter  followeth ;  that  is  to  say,  —  When  a  man  doth  com- 
pass or  imagine  the  death  of  our  lord  the  king,  or  of  our  lady  his 
queen,  or  of  their  eldest  son  and  heir;  or  if  a  man  do  violate  the 
king's  companion,  or  the  king's  eldest  daughter  unmarried,  or 
the  wife  of  the  king's  eldest  son  and  heir ;  or  if  a  man  do  levy 
war  against  our  lord  the  king  in  his  realm,  or  be  adherent  to  the 
king's  enemies  in  his  realm,  giving  to  them  aid  and  comfort  in 
the  realm,  or  elsewhere,  and  thereof  be  probably  attainted  of  open 
deed  by  the  people  of  their  condition.     And  if  a  man  counterfeit 
the  king's  great  or  privy  seal,  or  his  money  ;  and  if  a  man  bring 
false  money  into  this  realm,  counterfeit  to  the  money  of  England, 
as  the  money  called  Lushburgh,1  or  other  like  to  the  said  money 
of  England,  knowing  the  money  to  be  false,  to  merchandise  or 
make  payment  in  deceit  of  our  said  lord  the  king  and  his  people ; 
and  if  a  man  flee  the  chancellor,  treasurer,  or  the  king's  jus- 
tices of  the  one  bench  or  the  other,  justices  in  eyre  or  justices  of 
assize,  and  all  other  justices  assigned  to  hear  and  determine, 
being  in  their  places,  doing  their  offices.    And  it  is  to  be  under- 
stood, that,  in  the  cases  above  rehearsed,  that  ought  to  be  judged 
treason  which  extends  to  our  lord  the  king  and  his  royal  majesty. 
And  of  such  treason  the  forfeiture  of  the  escheats  pertaineth  to 
our  sovereign  lord,  as  well  as  of  the  lands  and  tenements  holden 
of  other,  as  of  himself."    The  statute  next  defines  petit  treason ; 
then  proceeds :  "  And  because  that  many  other  like  cases  of  trea- 
son may  happen  in  time  to  come,  which  a  man  cannot  think  nor 
declare  at  this  present  time,  it  is  accorded,  that,  if  any  other  case, 
supposed  treason,  which  is  not  above  specified,  doth  happen  before 
any  justices,  the  justices  shall  tarry  without  any  going  to  judg- 
ment of  the  treason,  till  the  cause  be  showed  and  declared,  before 
the  king  and  his  parliament,  whether  it  ought  to  be  judged  treason 
or  other  felony."    The  remainder  of  the  statute  is  of  no  impor- 
tance to  the  matter  now  in  hand. 
§  1182.  There  were  afterward  passed,  in  England,  some  stat- 

i  "Lnshbuighs,  alias  Luxenbiirghs,  were    English   money,  so  called   because  they 
a  kind  of  base  coin  to  the  likeness  of  oar    were  coined  in  Lushburgh."    S  Inst.  1. 
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utes  extending  this  offence  a  little  further  than  did  this  one  of 
Edwartf,  but  they  are  of  no  practical  importance  with  us.  Neither 
is  it  desirable  to  consider  here  the  English  law,  except  as  concerns 
the  levying  of  war  against  the  king,  and  adhering  to  his  enemies, 
giving  them  aid  and  comfort. 

§  1183.  Hawkins  says :  "  Of  high  treason  concerning  the  levy- 
ing of  war,  <fcc,  and  adhering  to  the  king's  enemies,  &c,  I  shall 
consider,  First,  What  acts  shall  be  said  to  amount  to  a  levying  of 
war  against  the  king;  Secondly,  What  shall  be  said  to  be  an 
adherence  to  the  king's  enemies.  As  to  the  first  point,  it  is  to  be 
observed,  that  not  only  those  who  directly  rebel  against  the  king, 
and  take  up  arms  in  order  to  dethrone  him,  but  also  in  many 
other  cases,  those  who  in  a  violent  and  forcible  manner  withstand 
his  lawful  authority,  or  endeavor  to  reform  his  government,  are 
said  to  levy  war  against  him;  and  therefore,  those  that  hold  a 
fort  or  castle  against  the  king's  forces,  or  keep  together  armed 
numbers  of  men  against  the  king's  express  command,  have  been 
adjudged  to  levy  war  against  him.  But  those  who  join  themselves 
to  rebels,  &c,  for  fear  of  death,  and  retire  as  soon  as  they  dare, 
seem  to  be  no  way  guilty  of  this  offence. 

§  1184.  "  Those  also  who  make  an  insurrection  in  order  to 
redress  a  public  grievance,  whether  it  be  a  real  or  pretended  one, 
and  of  their  own  authority  attempt  with  force  to  redress  it,  are 
said  to  levy  war  against  the  king,  although  they  have  no  direct 
design  against  his  person,  inasmuch  as  they  insolently  invade  his 
prerogative,  by  attempting  to  do  that  by  private  authority  which 
he  by  public  justice  ought  to  do,  which  manifestly  tends  to  a 
downright  rebellion  ;  as  where  great  numbers  by  force  attempt  to 
remove  certain  persons  from  the  king ;  or  to  lay  violent  hands  on 
a  privy  councillor ;  or  to  revenge  themselves  against  a  magistrate 
for  executing  his  office ;  or  to  bring  down  the  price  of  victuals ; 
or  to  reform  the  law  or  religion ;  or  to  pull  down  all  bawdy- 
houses  ;  or  to  remove  all  inclosures  in  general,  <fec.  But  where  a 
number  of  men  rise  to  remove  a  grievance  to  their  private  inter- 
est, as  to  pull  down  a  particular  inclosure  intrenching  upon  their 
common,  <fcc,  they  are  only  rioters. 

§  1185.  "  In  a  special  verdict,  not  only  those  who  are  expressly 
found  to  have  been  aiding  and  assisting  a  rebellious  insurrection, 
but  perhaps  also  those  who  are  only  found  to  have  acted  in  the 
execution  of  the  intended  violence,  or  to  have  attended  the  prin- 
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cipal  offender  from  the  beginning,  though  they  be  not  found  to 
have  known  the  design  of  the  rising,  shall  be  adjudged  guilty  of 
high  treason.  But  those  who  are  found  only  to  have  suddenly 
joined  with  them  in  the  streets,  and  to  have  flung  up  their  hats 
and  hallooed  with  them,  are  guilty  of  no  greater  offence  than  a 
riot  at  most. 

§  1186.  "  However  it  is  certain,  that  a  bare  conspiracy  to  levy 
such  a  war  cannot  amount  to  this  species  of  treason,  unless  it  be 
actually  levied.  Yet  it  hath  been  resolved,  that  a  conspiracy  to 
levy  war  against  the  king's  person  may  be  alleged  as  an  overt  act 
of  compassing  his  death,  and  that  in  all  cases  if  the  treason  be 
actually  completed,  the  conspirators,  Ac.,  are  traitors  as  much  as 
the  actors ;  and  that  there  may  be  a  levying  of  war  where  there 
is  no  actual  fighting. 

§  1187.  "  As  to  the  second  point,  namely,  What  shall  be  said 
to  be  an  adherence  to  the  king's  enemies,  <fcc,  this  is  explained 
by  the  words  subsequent, '  giving  aid  and  comfort  to  them  ; '  from 
which  it  appears,  that  any  assistance  given  to  aliens  in  open  hos- 
tility against  the  king,  as  by  surrendering  a  castle  of  the  king's 
to  them  for  reward,  or  selling  them  arms,  <fec,  or  assisting  the 
king's  enemies  against  his  allies,  or  cruising  in  a-  ship  with  ene- 
mies to  the  intent  to  destroy  the  king's  subjects,  is  clearly  within 
this  branch.  But  there  is  no  necessity  expressly  to  allege,  that 
such  adherence  was  against  the  king,  for  it  is  apparent ;  yet  the 
special  manner  of  adherence  must  be  set  forth.  And  it  is  said, 
that  the  succoring  a  rebel  fled  into  another  realm  is  not  within 
the  statute,  because  a  '  rebel  is  not  properly  an  enemy,'  and  the 
statute  is  taken  strictly." 1 

§  1188.  It  will  not  compensate  us  to  trace  this  matter  through 
the  other  English  books  and  the  English  cases;  these  extracts 
from  Hawkins  are  sufficient  to  enable  us  to  see,  that,  according  to 
the  English  law  as  it  stood  at  the  time  this  country  was  settled, 
and  at  the  time  our  constitution  was  adopted,  the  offence  of  trea- 
son was  not  well  defined,  and  especially  it  was  not  well  drawn 
juridically  in  legal  principle.  Upon  this  state  of  things,  let  us 
see  what  our  constitution  and  the  legislation  of  Congress  have 
done. 

i  1  Hawk.  P.  C.  Carw.  Ed.  p.  11-13,    *  23-28. 
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II.  The  Statutes  and  Constitutional  Provision  relating  to  Treason 

against  the  United  States. 

§1189  [1032].  Says  the  constitution  of  the  United  States: 
"  Treason  against  the  United  States  shall  consist  only  in  levying 
war  against  them,  or  in  adhering  to  their  enemies,  giving  them 
aid  and  comfort.1  No  person  shall  be  convicted  s>f  treason  unless 
on  the  testimony  of  two  witnesses  to  the  same  overt  act,  or  on 
confession  in  open  court.  The  Congress  shall  have  power  to 
declare  the  punishment  of  treason,  but  no  attainder  of  treason 
shall  work  corruption  of  blood  or  forfeiture  except  during  the 
life  of  the  person  attainted."  2  Therefore  the  statute  of  April  30f 
1790,  defined  the  offence  as  follows :  "  If  any  person  or  persons, 
owing  allegiance  to  the  United  States  of  America,  shall  levy  war 
against  them,  or  shall  adhere  to  their  enemies,  giving  them  aid 
and  comfort  within  the  United  States  or  elsewhere,  and  shall  be 
thereof  convicted,  on  confession  in  open  court,  or  on  the  testimony 
of  two  witnesses  to  the  same  overt  act  of  the  treason  whereof  he 
or  they  shall  stand  indicted,  such  person  or  persons  shall  be  ad- 
judged guilty  of  treason  against  the  United  States,  and  shall 
suffer  death."8  The  statute  also  contains  a  provision  making 
misprision  of  treason  punishable.4 

§  1190.  Thus  stood  the  statutory  law  until  1862,  when,  by  act 
of  July  17,  not  expressly  repealing  former  acts,  the  following  pro- 
visions tfere  made:  "Sect.  1.  Every  person  who  shall  hereafter 
commit  the  crime  of  treason  against  the  United  States,  and  shall 
be  adjudged  guilty  thereof,  shall  suffer  death,  and  all  his  slaves, 
if  any,  shall  be  declared  and  made  free ;  or,  at  the  discretion  of 
the  court,  he  shall  be  imprisoned  for  not  less  than  five  years  and 
fined  not  less  than  ten  thousand  dollars,  and  all  his  slaves,  if  any, 
shall  be  declared  and  made  free ;  said  fine  shall  be  levied  and 
collected  on  any  or  all  of  the  property,  real  and  personal,  exclud- 
ing slaves,  of  which  the  said  person  so  convicted  was  the  owner  at 
the  time  of  committing  the  said  crime,  any  sale  or  conveyance  to 
the  contrary  notwithstanding. 

§  1191.  "  Sect.  2.  If  any  person  shall  hereafter  incite,  set  on 
foot,  assist,  or  engage  in  any  rebellion  or  insurrection  against 

*  And  see  Vol.  I.  *  642,  910.  '  Act  of  April  30,  1790,  c  9,  $  1,  1 

2  Const.  U.  S.  art.  3,  $  3.  U.  S.  Stats,  at  Large,  p.  112. 

*  Vol.  L  S  656. 
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the  authority  of  the  United  States,  or  the  laws  thereof,  or  shall 
give  aid  or  comfort  thereto,  or  shall  engage  in,  or  give  aid  and 
comfort  to,  any  such  existing  rebellion  or  insurrection,  and  be 
convicted  thereof,  such  person  shall  be  punished  by  imprisonment 
for  a  period  not  exceeding  ten  years,  or  by  a  fine  not  exceeding 
ten  thousand  dollars,  and  by  the  liberation  of  all  his  slaves,  if 
any  he  have ;  or  by  both  of  said  punishments,  at  the  discretion  of 
the  court. 

§  1192.  "  Sect.  3.  Every  person  guilty  of  either  of  the  offences 
described  in  this  act  shall  be  forever  incapable  and  disqualified  to 
hold  any  office  under  the  United  States. 

§  1193.  "  Sect.  4.  This  act  shall  not  be  construed  in  any  way 
to  affect  or  alter  the  prosecution,  conviction,  or  punishment  of 
any  person  or  persons  guilty  of  treason  against  the  United  States 
before  the  passage  of  this  act,  unless  such  person  is  convicted 
under  this  act." l 

§  1194.  There  were,  however,  the  preceding  year,  passed  the 
following  statutes,  which  it  is  desirable  to  consider  in  this  con- 
nection :  "  If  two  or  more  persons  within  any  State  or  Territory 
of  the  United  States  4hall  conspire  together  to  overthrow,  or  put 
down,  or  to  destroy  by  force,  the  Government  of  the  United 
States,  or  to  levy  war  against  the  United  States,  or  to  oppose  by 
force  the  authority  of  the  Government  of  the  United  States ;  or 
by  force  to  prevent,  hinder,  or  delay  the  execution  of  any  law  of 
the  United  States ;  or  by  force  to  seize,  take,  or  possess  %ny  prop- 
erty of  the  United  States  against,  the  will  or  contrary  to  the 
authority  of  the  United  States ;  or  by  force,  or  intimidation,  or 
threat  to  prevent  any  person  from  accepting  or  holding  any  office, 
or  trust,  or  place  of  confidence,  under  the  United  States ;  each 
and  every  person  so  offending  shall  be  guilty  of  a  high  crime,  and 
upon  conviction  thereof  in  any  district  or  circuit  court  of  the 
United  States,  having  jurisdiction  thereof,  shall  be  punished  by 
a  fine  not  less  than  five  hundred  dollars  and  not  more  than  five 
thousand  dollars;  or  by  imprisonment,  with  or  without  hard 
labor,  as  the  court  shall  determine,  for  a  period  not  less  than 
six  month 8  nor  greater  than  six  years,  or  by  both  such  fine  and 
imprisonment/' s 

§  1195.  "  Sect.  1.    If  any  person  shall  be  guilty  of  the  act  of 

i  Act  of  July  17,  1862,  *  1-4,  12  U.  S.        *  Act  of  July  31,  1861, 12  U.  S.  Stats. 
Stats,  at  Large,  c.  195,  p.  689.  at  Large,  c  33,  p.  284. 
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recruiting  soldiers  or  sailors  in  any  State  or  Territory  of  the  United 
States  to  engage  in  armed  hostility  against  the  United  States,  or 
who  shall  open  a  recruiting  station  for  the  enlistment  of  such  per- 
sons, either  as  regulars  or  volunteers,  to  serve  as  aforesaid,  shall  be 
guilty  of  a  high  misdemeanor,  and  upon  conviction  in  any  court 
of  record  having  jurisdiction  of  the  offence,  shall  be  fined  a  sum 
not  less  than  two  hundred  dollars  nor  more  than  one  thousand 
dollars,  and  confined  and  imprisoned  for  a  period  not  less  than 
one  year  nor  more  than  five  years. 

"Sect.  2.  The  person  so  enlisted,  or  engaged  as  regular  or 
volunteer,  shall  be  fined  in  a  like  manner  a  6um  of  one  hundred 
dollars,  and  imprisoned  not  less  than  one  nor  more  than  three 
years." 1 

III.  Expositions  of  American  Doctrine. 

§  1196  [1033].  The  part  of  the  constitutional  provision  and  of 
the  statutes,  wherein  treason  is  defined,  seems  to  have  been 
taken  substantially  from  the  before-recited  English  statute  of  25 
Edw.  3,  stat.  5,  c.  2.  The  English  expression  is,  "  if  a  man  do 
levy  war  against  our  lord  the  king  in  his  realm,  or  be  adherent 
to  the  king's  enemies  in  his  realm,  giving  to  them  aid  and 
comfort  in  the  realm  or  elsewhere."  And  it  is  a  general  rule 
in  the  interpretation  of  our  written  laws,  that,  where  a  statu- 
tory provision  employs  terms  before  used  in  the  English  law,  or 
even  in  any  other  foreign  law,  such  terms  are  to  receive  with  us 
the  foreign  meaning.     But  this  rule  is  not  universally  binding. 

§  1197.  The  rule,  however,  has  been  sometimes  applied  to  the 
constitutional  and  statutory  provision  now  under  consideration.3 
In  a  general  sense,  this  is  undoubtedly  correct ;  still  it  does  not  fol- 
low, that  our  courts  should  adopt  every  expression  of  an  English 

1  Act  of  Aug.  6, 1861, 12  U.  S.  Stats,  at  ing  of  any  terms,  particularly  terms  of  art, 

Large,  c.  56,  p.  317.  is  completely  ascertained,  those  by  whom 

s  In  Burr's  Trial,  Marshall,  C.  J.,  said :  they  are  employed  most  be  considered  as 
*  But  the  term  [levying  war]  is  not  for  the  employing  them  in  that  ascertained  mean- 
first  time  applied  to  treason  by  the  constitu-  ing,  unless  the  contrary  be  proved  by  the 
tion  of  the  United  States.  It  is  a  technical  context.  It  is,  therefore,  reasonable  to  sup- 
term.  It  is  nsed  in  a  very  old  statute  in  pose,  unless  it  be  incompatible  with  other 
that  country  whose  language  is  our  Ian-  expressions  of  the  constitution,  that  the 
guage,  and  whose  laws  form  the  substra-  term  '  levying  war '  is  used  in  that  instru- 
tum  of  our  laws.  It  is  scarcely  conceivable  ment  in  the  same  sense  in  which  it  was 
that  the  term  was  not  employed  by  the  understood  in  England,  and  in  this  coun- 
framers  of  our  constitution  in  the  sense  try,  to  have  been  used  in  the  statute  of  the 
which  had  been  affixed  to  it  by  those  from  25th  of  Edward  3,  from  which  it  was  bor- 
whom  we  borrowed  it.   So  far  as  the  mean-  rowed."    Burr's  Trial,  Coombs  Ed.  308. 
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judge,  or  an  English  text-writer  of  authority,  or  even  every  deci- 
sion as  to  the  point  decided,  in  construing  our  constitution  and 
our  statutes. 

§  1198  [1034].  Indeed,  the  English  books  contain  some  expres- 
sions, if  not  absolute  decisions,  so  variant  to  the  common-sense 
meaning  of  these  words,  as  to  lead  to  doubt,  whether  the  interpreta- 
tion is  sound  which  applies  the  rule  to  this  clause.  Let  it  be  ob- 
served, in  the  first  place,  that  the  constitution  is  a  popular  instru- 
ment, the  provisions  of  which  were  scrutinized  and  approved  by 
men  who  knew  little  and  cared  nothing  concerning  those  technical 
distinctions  which  the  English  judges  had  found  in  some  cases 
necessary,  in  order  to  convict  of  this  grave  offence  persons  ob- 
noxious to  the  government.  In  the  next  place,  let  us  observe, 
that  the  tendency  of  the  English  courts  has  always  been  to  en- 
large the  boundaries  of  this  offence,  while  legislation  has  striven 
to  contract  them*  Thence  we  have  the  further  proposition,  that 
the  crime  of  treason,  being  one  of  a  political  nature,  is  ever 
liable  to  be  expanded  by  the  judicial  breath ;  since  the  judges 
are  almost  of  course  of  opposite  political  views  to  the  accused 
person.  It  is  a  tendency  of  the  mind  of  man,  under  all  circum- 
stances, to  attribute  corrupt  motives  to  men  of  opposite  opinions, 
especially  political  opinions;  and  treason  is  a  crime  of  motive 
even  more  than  any  other  in  the  catalogue. 

§  1199  [1035].  One  very  peculiar  doctrine,  which  has  been 
supposed  to  be  laid  down  in  England,1  and  has  been  sanctioned 
to  some  extent  in  this  country,2  is,  that  any  violent  attempt  to 
prevent  the  execution  in  all  cases  of  an  act  of  the  legislating,  not 
from  mere  private  motives,  but  from  motives  of  a  public  char- 
acter, is  treason.  Now,  while  we  cannot  doubt  that  such  violent 
attempt  may  be  a  sufficient  overt  act,  where  there  is  the  treason- 
able motive,  we  shall  find  great  difficulty  in  the  conclusion,  that 
a  motive  thus  circumscribed  is  what  is  meant  by  the  phrase  "  levy- 
ing war." 

§  1200  [1036].  The  whole  matter  turns  on  the  meaning  of 

these  words,  "  levying  war."    The  words  "  adhering  to  their  ene- 

.  mies,  giving  them  aid  and  comfort,"  merely  refer  to  the  doctrine 

of  being  an  aider  at  the  fact  of  a  levying  of  war,  as  applicable  to 

1  See  Rex  v.  Gordon,  2  Dong.  590 ;  States  v.  Hoxie,   1   Paine,  265  ;  United 

Reg.  v.  Frost,  9  Car.  &  P.  129;  ante,  States  v.   Han  way,  2  Wallace,  Jr.   139; 

S  1183.  United  States  v.  Mitchell,  2  Dall.  348. 

*  3  Greenl.  Ev.  $  242  and  note;  United 
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treason.  Now,  without  undertaking  any  nice  definition  of  the 
word  u  war,"  one  proposition  is  maintainable ;  namely,  that  it  is 
an  attempt  either  to  subject  or  to  overthrow  the  government  against 
which  it  is  levied.  Ordinarily,  where  the  overthrow  is  not  contem- 
plated, a  treaty  acknowledging  rights  previously  denied  is  expected. 
This  result  of  a  treaty  need  not  be  intended  in  form,  while  it 
must  be  in  substance.  If  a  body  of  men,  under  the  mistaken 
notion  that  a  particular  statute  is  in  violation  of  fundamental  or 
constitutional  right,  should  resolve  to  oppose  by  force  its  execu- 
tion everywhere  and  at  all  times,  and  should  commit  an  overt  act 
pursuant  to  the  resolution,  they  would  undoubtedly  be  guilty  of 
treason,  provided  their  determination  was  also  to  resist,  by  violence, 
every  attempt  to  bring  them  to  justice,  and  to  continue  this  course 
until  the  government  should  be  compelled  to  yield  to  them.  But 
if  their  intent  went  no  further  than  to  the  bare  forcible  prevention 
of  the  execution  of  the  statute,  they  meaning  not  to  measure 
power  with  the  government,  nor  to  resist  thus  violently  any  arrest 
and  trial  for  their  conduct,  it  could  not,  on  any  just  principle  of 
interpretation,  be  deemed  a  "  levying  of  war."  Suppose,  to  show 
the  absurdity  of  the  doctrine  we  are  combating,  a  nation  should 
make  a  reprisal  on  another  nation,  intending,  at  the  same  time, 
to  submit  to  whatever  infliction  the  nation  thus  despoiled .  should 
itself  deem  due  as  punishment  for  the  reprisal ;  the  notion,  that 
the  first  nation  had  thereby  levied  war  on  the  second,  would  be  as 
absurd  as  such  conduct  would  itself  be  ridiculous.  If  the  reprisal 
were  meant,  as  reprisals  are,  to  extort  compensation  to  which  the 
other  government  should  yield,  through  fear,  without  inflicting 
successful  chastisement  in  return,  the  case  would  be  different. 

§  1201.  And  this  leads  us  to  a  consideration  of  the  matter, 
be6t  approached  by  putting  the  question,  —  Can  one  man  alone, 
by  his  own  unaided  act,  without  combination,  and  without  a 
conspiracy  of  any  sort,  commit,  in  point  of  law,  the  treason  of 
levying  war  ?  The  reader  will  find  abundant  dicta  to  the  effect, 
that  there  must  be,  in  this  offence,  a  combination  of  numbers, 
accompanied,  of  course,  by  a  use,  actual  or  threatened,  of  force.1 
And  perhaps  some  of  the  dicta  may  approach  very  near  to  adju- 

1  See  Ex  parte  Bollman,  4  Cranch,  75.  taken  place."    Burr's  Trial,  Coombs  Ed. 

And  in  Burrs  Trial,  Marshall,  C.  J.,  dis-  312.    Still,  since  that  point  was  decided 

tinguishing  the  point  adjudged  from  the  with  reference  to  facts  appearing  in  the  par- 

dicta  of  the  court,  speaks  of  the  exact  ticular  case,  the  decision  could  not,  in  the 


point   decided  in  Ex  parte   Bollman  as    nature  of  things,  control  such  a  case  as 
being,  "that  no  treason  could  be  commit-    might  be  imagined,  al 
ted  because  no  treasonable  assemblage  had    different  circumstances. 


ing,  "  that  no  treason  could  be  commit-    might  be  imagined,  attended  by  directly 
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di  cat  ion,  or  even  cover  adjudication  itself.  But  if  there  must 
be  more  than  one,  how  many  must  there  be  ?  Are  two  enough  ? 
Are  two  hundred?  That  the  combination  need  not  be  of  suffi- 
cient numbers  to  constitute  an  armed  force  of  power  adequate 
to  overthrow  the  armies  of  the  government  on  the  field  of  battle, 
so  found  by  the  jury  as  fact,  or  adjudged  by  the  court  as  law,  is  a 
preposition  which  lies  clear  in  the  entire  body  of  decision  and 
practice  on  this  subject.  Must  the  jury  find,  that  the  government 
actually  began  to  tremble  under  the  coming  danger,  in  order  to 
convict  the  conspirators  ?    No.    There  is  no  such  doctrine. 

§  1202.  Now,  on  principle,  to  constitute  a  levying  of  war  there 
must  be,  in  the  mind  of  the  guilty  person  or  persons,  an  intent 
either  to  overthrow  the  government,  or  to  compel  it,  through 
constraint  of  fear,  to  yield  to  -something  to  which  it  would  not 
voluntarily  assent.  Added  to  this  intent,  there  must  be  an  array 
of  assembled  numbers  collected  for  the  purpose  of  war ;  or,  on 
the  other  hand,  some  act  of  violence,  or  some  other  kind  of 
act,  in  the  nature  of  war.1  Yet,  though  we  might  deem  it  legally 
possible  for  a  man  to  levy  war  alone  against  his  government, 
we  can  hardly  imagine  any  circumstances  in  which  the  jury 
would  be  justified  in  finding  that  one  man  alone  was  guilty, 
where  no  other  persons  were  shown  to  have  acted  with  him. 

§  1203.  But,  looking  at  the  matter  still  in  the  light  of  legal 
principle,  the  leading  doctrine  under  this  head  is  the  law  of  the 
intent.  Hardly  anything,  perhaps  nothing,  can  be  deemed  a  levy- 
ing of  war,  where  the  full  intent,  thus  explained,  does  not  exist. 
Yet  suppose  the  full  intent  does  exist,  there  must  still  be  an  act, 
in  compliance  not  only  with  the  express  words  of  the  written  law, 
but  also  with  the  doctrine  of  the  unwritten  law,  that  a  mere  evil 
imagining  does  not  constitute  a  crime.3 

§  1204.  A  mere  conspiring,  with  nothing  done  beyond,  is  a 
sufficient  act  to  satisfy  the  common-law  rule.8  But  it  is  not  so 
under  the  statutes  against  treason.4  And  a  mere  assemblage,  if 
the  assemblage  is  not  of  a  warlike  character,  seems  to  have  been 
deemed  to  come  short  of  the  "  overt  act "  which  is  required.5    In 

1  And  see,  on  this  matter,  the  authori-    man,  4  Crunch,  75 ;  Respoblica  v.  Carlisle, 
ties  referred  to,  Vol.  I.  §  100.  1  Dall.  35  ;    United  States  v.  Hanwaj, 

*  Vol.  I.  *  365.  2  Wallace,  Jr.  139. 

8  Vol.  I.  {  519.  •  At  the  time  of  the  breaking  out  of  the 

*  Ante,  \  1186;    Anonymous,  J.  Kel.    secession  war,  Spraxrae,  J.,  in  a  charge  to 
19,  Dalison,  14.    See  also  Ex  parte  Boll-    the  grand  jury  in  the  district  court  or  the 
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other  words,  the  "  overt  act "  must  be  one,  which,  in  itself,  per- 
tains to  warlike  operations.  It  must  be,  in  some  sense,  an  act  of 
war ;  and,  in  this  view,  it  is  to  the  nature  of  the  act,  rather  than 
its  magnitude,  that  inquiry  is  to  be  directed. 

§  1205.  We  have  thus  far  been  speaking  of  "  levying  war." 
But  when  war  is  levied,  the  "  overt  act"  of  "adhering  to  the 
enemies  of  the  country,  giving  them  aid  and  comfort,"  may  be 
a  different  thing.  For,  in  the  language  of  Marshall,  0.  J.,  pro- 
nounced in  the  supreme  court  of  the  United  States,  "  if  war  be 
actually  levied,  that  is,  if  a  body  of  men  be  actually  assembled 
for  the  purpose  of  effecting  by  force  a  treasonable  purpose,  all 
those  who  perform  any  part,  however  minute,  or  however  remote 
from  the  scene  of  action,  and  who  are  actually  leagued  in  the 
general  conspiracy,  are  to  be  considered  as  traitors." 1 

§  1206  [1037].  Still,  even  in  this  class  of  cases,  while  the  opinion 
has  sometimes  been  expressed  that  words  alone  are  a  sufficient  act ; 
yet  the  better  doctrine  is,  that,  unless  they  are  written  and  used 
as  a  writing,  they  are  not.  But  if  so  written  and  used,  they  are 
often  adequate  ;2  as,  for  instance,  where  they  constitute  an  inter- 
cepted letter  to  an  enemy.8 

§  1207.  Said  a  learned  judge :  "  What  amounts  to  adhering  to, 
and  giving  aid  and  comfort  to  our  enemies,  it  is  somewhat  difficult 


United   States  at  Boston,  employed   the  custom-house,  and  post-office,  forts,  arse- 

following  language  :  "It  is  settled,  that,  if  nals,  vessels,  and  other  property  belonging 

a  body  of  men  be  actually  assembled  for  to  the  United  States,  and  have  actually 

the  purpose  of  effecting  a  treasonable  pur-  fired  upon  vessels  bearing  the  United  States 

pose  by  force,  that  is  levying  war.    But  flag  and  carrying  United   States  troops, 

it  must  be  an  assemblage  in  force,  a  mili-  This  is  a  usurpation  of  the  authority  of 

tary  assemblage  in  a  condition  to  make  the  federal  government ;  it  is  high  treason 

war.    A  mere  conspiracy  to  overthrow  the  by  levying  war.    Either  one  of  these  acts 

government,  however  atrocious  such  con-  will  constitute  high  treason."    Charge  to 

spiracy  may  be,  does  not  of  itself  amount  the  Grand  Jury,  23  Law  Reporter,  597, 

to  the  crime  of  treason.    Thus,  if  a  con-  599.  See  also  Ex  parte  Bollman,  4Cranch, 

vention,  legislature,  junto,  or  other  assem-  75. 

blage  entertain  the  purpose  of  subverting  x  Ex  parte  Bollman,  4  Cranch,  75,  126 ; 

the  government,  and  to  that  end  pass  acts,  reaffirmed,  Burr's  Trial,  Coombs  Ed.  322 ; 

resolves,  ordinances,  or  decrees,  even  with  Vol.  I.  4  514. 

a  view  of  raising  a  military  force  to  carry  8  3  Inst.  14 ;  2  Stark.  Slander,  166-168 ; 

their  purpose  into  effect,  this  alone  does  8  Oreenl.  Ev.  §  240;  Foster,  197  et  seq.; 

not  constitute  a  levying  of  war."    Charge  1  East  P.  C.  117  et  seq.;  Peach  am 's  case, 

to  the  Grand  Jury,  23  Law  Reporter,  705,  3  Howell  St.  Tr.  368  ;  Challercomb's  case, 

707.    In  the  circuit  court  for  the  south-  3  Howell  St.  Tr.  368;  Williams's  case, 

era  district  of  New  York,  Smalley,  J.,  said  3  Howell  St.  Tr.  368  ;  Trials  of  the  Regi- 

m  a  charge  to  the  grand  jury :  "  Persons  cides,  5  Howell  St.  Tr.  947,  983 ;  Frost's 

owing  allegiance  to  the  United  States  have  case,  22  Howell  St.  Tr.  471, 480. 

confederated  together,  and  with  arms,  by  *  Bex  t>.  Jackson,  I  Crawf.  &  Dix  C  C. 

force  and  intimidation,  have  prevented  the  149.    And  see  Rex  v.  Stone,  6  T.  R.  527 ; 

execution  of  the  constitutional  acts  of  Con-  Rex  v.  Hensey,  1  Bur.  642. 
gress,  have  forcibly  seized  upon  and  hold  a 
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in  all  cases  to  define ;  but  certain  it  is  that  furnishing  them  with 
arms,  or  munitions  of  war,  vessels,  or  other  means  of  transporta- 
tion, or  any  materials  which  will  aid  the  traitors  in  carrying  out 
their  traitorous  purposes,  with  a  knowledge  that  they  are  intended 
for  such  purposes,  or  inciting  and  encouraging  others  to  engage  in 
or  aid  the  traitors  in  any  way,  does  come  within  the  provisions  of 
the  act.  And  it  is  immaterial  whether  such  acts  are  induced 
by  sympathy  with  the  rebellion,  hostility  to  the  government,  or  a 
desire  for  gain."  * 

§  1208.  Under  the  act  of  Congress,  of  1790,  a  person,  to  be 
guilty  of  treason,  must  owe  allegiance  to  the  United  States. 
"  Allegiance,"  says  Sprague  J.,  "  is  of  two  kinds  ;  that  due  from 
citizens,  and  that  due  from  aliens  resident  within  the  United 
States.  Every  sojourner  who  enjoys  our  protection  is  bound  to 
good  faith  toward  our  government;  and,  although  an  alien,  he 
may  be  guilty  of  treason  by  cooperation  either  with  rebels  or 
foreign  enemies.  The  allegiance  of  aliens  is  local,  and  termi- 
nates when  they  leave  our  country.  That  of  citizens  is  not  so 
limited."* 

§  1209.  Under  the  act  of  Congress  of  1862,8  some  interesting 
questions  may  arise.  Thus,  §  1  provides  a  new  punishment  for 
treason.  Doubtless,  however,  it  is  not  to  be  construed  to  change 
the  definition  of  treason  as  given  in  the  earlier  statute.  But  §  2 
creates  a  new  offence  out  of  what  was  before  treason,  or  out  of  acts 
some  of  which  were  before  treason,  and  prescribes  a  milder  pun- 
ishment. Is  it  competent  for  the  prosecuting  power,  when  a  per- 
son has  committed  acts  falling  fully  within  this  second  section,  nev- 
ertheless to  indict  and  convict  him  for  treason,  should  his  acts 
amount  also  to  such  ?  Pretty  plainly,  if  two  statutes,  following  one 
another,  were  to  prescribe  two  different  punishments  for  the  same 
identical  offence,  the  court  could  inflict  only  the  milder  punish- 
ment, unless  the  statutes  interpreted  together  could  be  construed 
to  give  to  the  tribunal  a  discretion  as  to  the  punishment,  to  select 
the  one  or  the  other,  as  it  should  see  proper.  But  there  is  some 
difference  of  definition  between  treason  and  the  rebellion  punisha- 
ble under  this  second  section ;  therefore  the  doctrine  laid  down  in 
our  previous  volume  applies,  that  a  criminal  person  may  be 

1  Charge  of  Smalley,  J.,  to  the  Grand  a  Charge  to  the  Grand  Jury,  23  Law 

Jury,  23  Law  Reporter,  597,  601.     See  Reporter,  705, 710.    See  also  United  States 

also  United  States  v.  Pryor,  3  Wash.  C.  C.  v.  Villato,  2  Dall.  370. 

234.  •  Ante,  \  1190. 
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holden  for  any  crime,  of  whatever  nature,  which  can  be  legally 
carved  out  of  his  act.    He  is  not  to  elect,  but  the  prosecutor  is.1 

§  1210.  Various  other  questions  present  themselves,  but  it  is 
deemed  best  to  close  here  this  part  of  the  discussion ;  only  re- 
questing the  reader  not  to  overlook  the  matter  contained  in  the 
first  volume. 


IY.    The  Matter  as  affected  by  Ordinances  of  Secession. 

§  1211.  Since  the  first  two  editions  of  this  work  were  published, 
a  new  question,  as  respects  the  offence  of  treason,  has  forced  itself 
upon  the  attention  of  the  country.  It  is  whether,  by  any  action 
of  the  people,  or  of  any  part  of  the  people,  in  a  particular  State, 
the  State  can  become  a  foreign  State,  so  that  its  inhabitants,  not 
owing  allegiance  to  the  General  Government,  cannot  commit  trea- 
son against  it  Before  we  proceed  to  answer  this  question,  let  us 
direct  our  attention  to  one  or  two  preliminary  things. 

§  1212.  In  the  first  place,  this  is  not  a  question  the  decision  of 
which  belongs  with  the  judiciary;  but  it  is,  on  the  contrary, 
within  the  sole  and  exclusive  jurisdiction  of  what  is  termed  the 
political  department  of  the  government,  consisting  of  the  presi- 
dent and  of  the  two  houses  of  Congress.  It  is  for  them  to  recog- 
nize or  refuse  to  recognize  the  government  of  any  particular 
State ;  or,  should  there  be  in  the  State  two  governments  both 
claiming  recognition,  to  choose  between  them,  or  to  reject  both. 
And  if  there  is  found  to  be,  in  a  State,  a  State  government  not 
coming  within  the  constitutional  requirement,  it  is,  in  the  lan- 
guage of  Taney,  C.  J.,  "  the  duty  of  Congress  to  overthrow  it."  3 
The  whole  matter,  therefore,  is  political ;  so  determined  by  the 
decision  of  our  highest  judicial  tribunal,  the  supreme  court  of 
the  United  States.8 

1  Vol.  I.  $  804,  and  see  the  rest  of  the  whole  military  and  naval  power  of  the 

chapter,  also  the  preceding  chapter.  former ;  that  it  is  a  government,  at  least 

s  Lather  v.  Borden,  7  How.  U.  8.  1,  de  facto,  and  entitled  to  the  rights  and 

45.    And  see  Vol.  I.  $  132-187.  privileges  that  belong  to  a  sovereign  and 

8  1 .  On  the  trial  of  The  Savannah  pi-  independent  nation.  The  right,  also,  con- 
rates,  in  the  circuit  court  for  the  southern  stitational  or  otherwise,  has  been  strongly 
district  of  New  York,  Nelson,  J.,  with  urged,  and  the  law  of  nations,  and  the  com- 
whora  sat  Shipman,  J.,  concurring,  said :  mentaries  of  eminent  publicists  have  been 
"  It  is  claimed  that  die  Confederate  States  referred  to  as  justifying  the  secession  or 
have  thrown  off  the  power  and  authority  revolt  of  these  Confederate  States.  Great 
of  the  General  Government ;  have  erected  ability  and  research  have  been  displayed 
a  new  and  independent  government  in  its  by  the  learned  counsel  for  the  defence  on 
place,  and  have  maintained  it  against  the  this  branch  of  the  case.    But  the  court  do 
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§  1213.  In  the  next  place,  though  the  decision  of  this  question 
rests  with  the  political  department  of  the  government,  not  with 

not  deem  it  pertinent  or  material  to  enter  stated,  it  is  immaterial  whether  there  is 

into   this   wide   field   of  inquiry.     This  peace  between  the  government  of  the  United 

branch  of  the  defence  involves  considers-  States,  on  the  one  hand ;  and  the  people 

tions  that  do  not  belong  to  the  courts  of  the  or  powers  of  a  particular  State,  on  the 

country.    It  involves  the  determination  of  other  hand ;  or  whether,  between  the  one 

great  public,  political  questions,  which  be-  and  the  other,  there  is  raging  a  civil  war. 

long  to  departments  of  our  government  The  cases  to  which  the  learned  judge  in  the 

that  have  charge  of  our  foreign  relations,  last  paragraph  alluded,  applying  them  to  the 

—  the  legislative  and   executive    depart-  domesic  affairs  of  the  United  States,  were 

moots ;  and,  when  decided  by  them,  the  cases  of  revolt  and  war  between  rebels  and 

court  follows  the  decision  ;  and,  until  these  regular  governments  abroad.  But,  as  we  saw 

departments  have  recognized  the  existence  in  the  former  volume  (Vol.  I.  \  132-137), 

of  the  new  government,  the  courts  of  the  the  same  rule,  being  the  rule  which  likewise 

nation  cannot.    Until  this  recognition  of  governs  our  relations  abroad  in  a  time  of 

the  new  government,  the  courts  are  obliged  peace  there,  applies  also  to  the  relations 

to  regard  the  ancient  state  of  things  re-  between  the  States  and  the  General  Gov- 

maining  as  unchanged.    This  has  been  the  eminent  at  home  in  a  time  of  domestic 

uniform  course  of  decision  and  practice  of  peace.   As  a  general  proposition,  our  States 

the  courts  of  the  United  States.    The  re-  establish    their    State   governments,    and 

volt  of  the  Spanish  colonies  of    South  change  them  from  time  to  time,  in  their 

America,  and  the  new  government  erected  own  way ;  but  still  the  matter  is  under  the 

on  separating  from  the  mother  country,  direction  of  Congress,  by  virtue  of  art.  4, 

were  acknowledged  by  an  act  of  Congress,  1 4,  of  the  United  States  constitution,  which 

on  the  recommendation  of  the  president,  provides,  that   "  the  United  States   shall 

in  1822.    Prior  to  this  recognition,  and  guarantee   to  every  State  in  this  Union 

during  the  existence  of  the  civil  war  be-  a  republican   form  of  government/'  &c 

tween  Spain  and  her  colonies,  it  was  the  Practically,  and  as  a  general  proposition, 

declared  policy  of  our  government  to  treat  controlling  the    matter  when   all   things 

both  parties  as  belligerents,  entitled  equally  move  quietly  in  our  political  machinery, "  no 

to  the  rights  of  asylum  and  hospitality;  one,"  in  the  language  of  Taney,  C.  J., 

and  to  consider  them,  in  respect  to  the  neu-  pronouncing  the  judgment  of  the  court  in 

tral  relation  and  duties  of  our  government,  Luther  v.  Borden,    7  How.  U.  S.  1,  47, 

as  equally  entitled  to  the  sovereign  rights  "  we  believe,  has  ever  doubted  the  propo- 

of  war  as  against  each  other.    This  was,  Bition,  that,  according  to  the  institutions  of 

also,  the  doctrine  of  the  courts,  which  they  this  country,  the  sovereignty  of  every  State 

derived  from  the  policy  of  the  government,  resides  in  the  people  of  the  State,  and  that 

following  the  political  departments  of  the  they  may  alter  and  change  their  form  of 

government  as  it    respects    our   relations  government  at  their  own  pleasure."    Yet, 

with  new  governments  erected  on  the  over-  as  the  learned  judge  goes  on  to  say,  this 

throw  of  the  old.    And  if  this  is  the  rule  is  not  a  matter  within  the  sphere  of  the 

of  the  federal  courts,  in  the  case  of  a  re-  national  judiciary  to  decide.    It  is  decided 

volt  and  erection  of  a  new  government,  as  and  controlled  by  Congress,  with  whom  in 

it  respects  foreign  nations,  much  more  is  some  respects  acts  the  president  as  a  su- 

the   rule  applicable    when    the    question  perintending  power.    "  Whether  they  [the 

arises  in  respect  to  a  revolt,  and  the  erec-  people  of  a  State]  have  changed  it  [their 

tion  of  a  new  government  within  the  limits  form  of  government]  or  not,  by  abolishing 

and  against  the  authority  of  the  govern-  an  old  government  and  establishing  a  new 

ment  under  which  we  are  engaged  in  ad-  onetn  its  place,  is  a  question  to  be  settled 

ministering  her  laws.    And  in  this  conneo-  by  the   political   power   [of  the   United 

tion  it  is  proper  to  say,  that,  as  the  Confed-  States].  And  when  that  power  has  decided, 

erate  States  must  first  be  recognized  by  the  the  courts  are  bound  to  take  notice  of  its 

political  departments  of  the  mother  gov-  decision,  and   to  follow  it."      The  duty 

ernment,  in  order  to  be  recognized  by  the  of  the  political  power  of  the  United  States 

courts  of  the  country,  namely,  the  legisla-  to  superintend,  and,  in  a  certain  sense, 

tive  and  executive  departments,  we  must  control  this  matter,  was  expressed  by  this 

look  to  the  acts  of  these  departments  as  learned  judge  at  p.  45  of  the  report,  in 

evidence  of  the  fact.    The  act  is  the  act  very  strong  language,  as  follows :  "  Un- 

of  the  nation  through  her  constitutional  pub-  questionably  a  military  government  eetab- 

lic  authorities."     Warburton's  Trial  of  the  lished  as  the  permanent  government  of  the 

officers  and  crew  of  the  privateer  Savan-  State,  would  not  be  a  republican  govern- 

nah,  372,  373.  ment,  and  it  would  be  the  duty  of  Congress 

2.  To  bring  a  case  within  the  rule  thus  to  overthrow  it." 
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the  judicial,  still  it  is  just  as  much  a  question  of  law  as  if  it 
were  to  be  decided  by  the  judiciary.  It  is  a  mistake  to  suppose, 
that  there  is,  in  our  country,  no  law  except  what  is  administered 
by  the  courts.  The  law  which  controls,  or  should  control,  the 
legislative  body ;  and  the  law  which  controls,  or  should  control, 
the  president  acting  officially  ;  belong  to  the  same  one  fountain  of 
laws  whence  are  drawn  those  which  govern  the  judicial  tribunal. 
And  neither  the  president  nor  a  legislator  has  any  more  right  to 
decide  a  question,  coming  up  for  decision,  incorrectly,  or  contrary 
to  the  law,  than  has  a  judge  sitting  judicially  in  his  tribunal.1 
The  fact,  therefore,  that  the  matter  now  under  consideration  is 
for  the  political  department  of  the  government,  not  the  judicial, 
does  not  render  it  the  less  appropriate  in  this  place. 

§  1214.  If  we  were  without  a  written  constitution,  no  one  would 
pretend  that  a  part  of  the  nation  could,  without  the  consent  of 
the  rest,  fly  off  and  establish  itself  as  a  separate  power,  except  as 
its  right  so  to  do  was  established  by  a  trial  of  arms.  Should, 
therefore,  a  part  undertake  to  do  this,  the  persons  entering  into 
the  conspiracy,  and  committing  an  overt  act  of  war,  would  be 
guilty  of  treason.  It  is  for  us,  then,  to  see,  whether  our  con- 
stitution has  established  a  different  rule ;  and,  if  so,  what  that 
rule  is.  But,  so  far  as  the  writer  is  aware,  no  person  has  ever 
undertaken  to  point  to  any  clause  of  the  constitution  wherein  the 
right  to  secede  is  expressly  recognized,  or  even  recognized  by  any 
strong  implication ;  the  whole  has  been  evolved,  by  its  advo- 
cates, out  of  a  mist  of  general  speculation.  We  shall  find,  how- 
ever, as  we  proceed,  that  the  question  does  not  rest,  on  the  one 
side  or  on  the  other,  upon  speculation,  but  upon  direct  and 
unmistakable  words  employed  in  the  constitution. 

§  1215.  The  articles  of  confederation,  which  preceded  our  con- 
stitution, contained,  in  their  closing  part,  the  following  declara- 
tion, in  the  nature  of  a  perpetual  covenant :  "  Every  State  shall  abide 
by  the  determination  of  the  United  States  in  Congress  assembled, 
on  all  questions  which,  by  this  confederation,  are  submitted  to 
them.  And  the  articles  of  this  confederation  shall  be  inviolably 
observed  by  every  State,  and  the  Union  shall  be  perpetual ;  nor 

3.   This  is  a  doctrine  upon  which  all  legacy,  lays  down  the  same  doctrine.    1 

opinions,  from  all  quarters,  are,  or  at  least  Calhoun's  Works,  336.    See  also  Bishop 

till  recently  have  been,  harmonious.  Thus,  Secession  and  Slavery,  36  et  seq. 
the  late  John  C.  Calhoun,  in  the  work  on         1  See  Vol.  I.  $  28  et  seq.,  30, 31. 
the  constitution  which  he  left  as  his  dying 
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shall  any  alteration  at  any  time  hereafter  be  made  in  any  of  them, 
unless  such  alteration  be  agreed  to  in  a  Congress  of  the  United 
States,  and  be  afterwards  confirmed  by  the  legislatures  of  every 
State."1  Thereupon,  as  these  articles  glided  away  before  the 
coming  light  of  the  constitution,  there  appears,  in  the  opening 
preamble  of  the  latter  instrument,  the  following :  "  We,  the  people 
of  the  United  States,  in  order  to  form  a  more  perfeet  Union, 
establish  justice,  insure  domestic  tranquillity,  provide  for  the  com- 
mon defence,  promote  the  general  welfare,  and  secure  the  blessings 
of  liberty  to  ourselves  and  our  posterity,  do  ordain  and  establish 
this  constitution  for  the  United  States  of  America."  Plainly, 
therefore,  something  stronger  on  the  point  of  perpetuity  is  to  be 
found  in  the  constitution  than  was  contained  in  the  articles  of 
confederation,  or  else  the  makers  of  the  constitution  did  not,  by 
their  work,  accomplish  what  they  meant. 

§  1216.  Well,  there  are  in  the  constitution  a  series  of  pro- 
visions, by  which  the  government  of  the  United  States  is  con- 
stituted with  powers  acting  directly  upon  the  people,  and  not 
through  the  States  ;  by  which,  whether  a  particular  State  will  or 
not,  the  General  Government  can  declare  war  and  make  peace  by 
its  own  action ;  by  which  each  State  is  forbidden  to  draw  the  sword 
except  by  permission  of  the  General  Government ;  by  which  the 
national  judiciary  acts  independently  of  the  State  judicatories ; 
and,  in  short,  by  which  the  United  States  Government  can  per- 
form full  governmental  functions,  both  in  war  and  in  peace,  with- 
out asking  the  consent  of  individual  States ;  while  no  State  can, 
without  the  consent  of  the  General  Government,  do  anything 
except  what  pertains  to  peace.  And  all  the  civil  officers  of  the 
State  are  compellable  to  take  an  oath  to  support  the  constitu- 
tion of  the  United  States. 

§  1217.  It  is  said,  and  most  emphatically  by  those  who  insist 
on  the  right  of  secession,  that  the  States  are  sovereign.  Yet, 
between  sovereigns,  as  we  all  know,  disputes  are  always  settled, 
when  negotiation  fails,  by  war.  A  sovereign  State  complains, 
that  its  constitutional  rights  are  violated.  The  sovereign  United 
States  retorts,  that  they  are  not.  Negotiation  fails.  The  consti- 
tution says,  the  United  States  may  declare  war.2  It  next  says, 
the  State  may  not  declare  war.8    There  can  be  no  stronger  terms 

*  Articles  Conf.  art.  13.  *  Const.  U.  8.  art.  1,  $  10. 

*  Const.  U.  S.  art.  1,  $  8. 
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than  these,  used  to  convey  the  idea,  that,  in  such  a  case,  the  State 
must  abide  by  the  decision  of  the  United  States.  Yet  the  right 
of  secession  is,  by  its  advocates,  put  upon  the  ground,  that,  when 
what  they  call  the  compact  of  the  constitution  is  violated,  the 
State,  pronouncing  the  violation  to  have  taken  place,  may  with- 
draw. How  is  she  to  withdraw,  when,  by  the  constitution,  she 
cannot  make  war,  while  the  United  States,  having  pronounced 
a  contrary  decision  on  the  merits  of  the  controversy,  can  ? 

§  1218.  Yet  these  considerations,  and  many  others  of  the  like 
kind,  hold  but  a  subordinate  place  in  the  real  argument  which  con- 
trols the  matter.  It  is  provided  in  the  constitution  as  follows : 
"  The  United  States  shall  guarantee  to  every  State  in  this  Union 
a  republican  form  of  government,  and  shall  protect  each  of  them 
against  invasion,  and,  on  application  of  the  legislature,  or  of  the 
executive  (when  the  legislature  cannot  be  convened),  against 
domestic  violence." 1 

§  1219.  If  the  reader  will  turn  to  a  note  in  the  former  volume,2 
he  will  see  something  concerning  the  interpretation  of  this  section 
of  the  constitution.  But  the  matter  to  which  attention  is  here 
invited  is,  that,  whether  the  interpretation  given  to  it  in  the  note 
alluded  to  is  correct  or  not,  still,  neither  by  that  interpretation 
nor  by  any  other  wherein  the  whole  section  shall  have  any  mean* 
ing,  can  a  State  withdraw  herself  from  under  subjection  to  it. 
Suppose,  for  illustration,  we  understand  the  first  clause  to  mean, 
that,  while  a  State  is  "  in  the  Union,"  she  shall  not  set  up  a  mo- 
narchical government:  then,  if  the  doctrine  of  secession  is  right, 
she  can  first  go  out  of  the  Union,  next  come  under  the  dominion 
of  a  king.  But  the  right  to  have  a  monarchical  form  of  govern- 
ment, while  remaining  in  the  Union,  is  taken  away  by  other 
clauses  of  the  constitution,  so  that,  if  this  is  all  the  present  clause 
means,  it  is  a  mere  nullity.  Thus :  "  The  senators  and  represent- 
atives before  mentioned,  and  the  members  of  the  several  State 
legislatures,  and  all  executive  and  judicial  officers,  both  of  the 
United  States  and  of  the  several  States,  shall  be  bound  by  oath  or 
affirmation  to  support  this  constitution."8  This  provision  and 
some  others  of  the  sort  are  sufficiently  exclusive  of  the  right  of  a 
State  to  have  a  monarchial  government. 

§  1220.  But  plainly  the  expression  "  every  State  in  this  Union" 

1  Const.  U.  S.  art.  4,  \  4.  *  Const.  U.  8.  art  6. 

*  Vol.  I.  \  128,  note. 
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corresponds  to  the  expression  "  the  parties  to  this  contract," 
found  often  in  agreements  of  a  private  nature.  The  latter  form 
of  words  would  not  have  been  accurate  in  the  constitution ; 
because  the  States  were  not  strictly,  in  their  sovereign  capacities, 
"  parties,"  though  they  were  the  objects  upon  which  this  guaranty 
section  was  meant  to  operate.  And  it  would  be  absurd  to  say, 
that  a  part  of  the  people  of  the  State  could  prevent  the  execution 
of  a  guaranty  which  another  part  of  the  people,  either  of  the  same 
State  or  of  any  other  portion  of  the  common  country,  desired  to 
have  executed. 

§  1221.  If,  then,  this  section  is  to  have  any  reasonable  meaning, 
it  places  "  the  United  States "  under  obligation,  whenever  there 
ceases  to  be  a  government  under  the  constitution  within  any 
State,  to  execute  the  guaranty,  and  give  the  State  "  a  republican 
form  of  government." 1  And  we  have  seen,  that,  to  enable  the 
United  States  to  effect  this  object,  the  constitution  has  extended 
to  its  government  the  right  to  make  war,  and  forbidden  this  privi- 
lege to  the  States.2  It  is  not  possible  that  any  language  should 
be  devised  more  positively  and  directly  prohibiting  secession  than 
does  this.  Here  we  have,  not  merely  the  precept,  as  in  the 
articles  of  confederation,8  but  the  sanction  of  the  penalty  also ; 
the  two  furnishing,  combined,  the  perfect  proportions  of  a  law.4 

V.   The  Matter  as  affected  by  Civil  War. 

§  1222.  We  saw,  in  the  preceding  volume,6  that,  in  the  United 
States,  the  powers  by  which  war  is  wielded,  and  the  judicial  sys- 
tem is  carried  on,  are  distinct  the  one  from  the  other ;  yet,  at  the 
same  time,  that  they  may  and  do  walk  side  by  side,  and  even  to 
some  extent  lean. the  one  upon  the  other  for  support.  And  it  has 
been  laid  down,  and  it  may  be  deemed  settled,  in  pur  system,  that 
the  National  Government  may  exercise  both  belligerent  and  civil 
authority  over  rebels  at  one  and  the  same  time.6  The  conse- 
quence of  this  is,  that,  if  a  rebellion  has  ripened  into  war,  how- 
ever complete  and  perfect,  carried  on  according  to  the  rules 

1  Vol.  I.  S  129,  133-137.  sub-title,  some   matter   which   would    be 

8  Ante,  S  1217.  equally  in  place  under  the  present. 

8  Ante,  i  1215.  *  Vol.  I.  *  49-68. 

4  The  reader  should  consult,  in  this  con-        8  The  Prize  Cases,  2  Black,  635  ;  Rose 

oection,  chapters  VL-VIII.  of  Vol.  I.,  and  ».  Himely,  4  Cranch,  241 ;  The  Savannah 

particularly  \  128-138,  including  the  notes.  Pirates,   Warburton's  Report.     See  ante, 

Also  there  will  be  found,  under  the  next  $  1212,  note. 
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furnished  by  the  law  of  nations,  still  it  is  competent  for  the  presi- 
dent, who  is  both  military  head  and  chief  executive  of  the  civil 
department,  to  order  a  rebel  captured  in  war  to  be  tried  by  the 
judiciary ;  either  during  the  progress  of  active  hostilities,  or  after 
they  have  terminated  in  the  subjugation  of  the  rebel  power. 
And  if  we  should  admit  that  this  was  a  violation  of  the  law  of 
nations,  which,  as  concerns  the  question  after  the  rebellion  is  sub- 
dued, it  is  not,  still  the  judiciary  could  not  overrule  the  action  of 
the  political  department  of  the  government  in  this  matter ;  but  it 
must  take  the  jurisdiction,  because  the  question  of  the  jurisdic- 
tion in  the  particular  case  has  been  settled  thus  by  competent 
authority,  from  which,  under  our  constitution,  there  is  no  appeal.1 

1  1 .  And  see  ante,  $  1 212  and  note.  The  ereign.  Oar  constitution  clothes  the  Nation- 
expediency  of  handing  over  a  rebel,  espec-  al  Government  with  fall  war  powers,  as 
ially  a  leading  rebel,  to  be  tried  by  the  civil  known  under  the  law  of  nations  (see  Vol.  I. 
tribunals,  after  a  great  rebellion,  which  had  $  49-68) ;  therefore  oar  military  authorities 
ripened  into  a  perfect  war,  has  been  sab-  have  the  same  right  to  execute  any  rebel  who 
dued,  is  quite  another  matter.  If  we  assume  is  to  be  executed,  after  the  proper  military 
it  to  be  the  law  of  nations,  which  it  certainly  trial,  as  to  take  the  life  in  battle  of  one 
is  not,  that  such  a  rebel  cannot  be  executed  who  is  encountered  among  the  opposing 
as  a  traitor,  then  it  would  not  be  wise  to  forces ;  or,  if  the  illustration  pleases  better, 
violate  this  law,  though  the  violation  the  same  right  which  they  have  to  execute 
should  involve  no  breach  of  the  constitu-  a  spy,  supposing  the  spy  is  to  be  executed, 
tion.  Probably,  also,  no  officer  of  oar  gov-  instead  of  turning  him  over  to  the  civil 
ernment  would  be  even  constitutionally  courts.  In  other  words,  assuming  that  the 
justified  in  violating  the  law  of  nations ;  prisoner  of  war  is  to  lose  his  lire,  there  is 
though  the  question,  in  this  case,  would  nothing  in  the  way  of  the  life  being  taken 
not  be  for  the  judiciary,  but  for  the  presi-  by  order  of  a  military  court, 
dent.  4.  On  the  other  hand,  there  is,  in  the  way 

2.  If,  then,  a  leading  rebel  is  to  be  exe-  of  the  trial  of  such  a  person  by  the  civil 
cnted,  and  the  law  of  nations  approves,  tribunals,  much,  not  perhaps  of  absolute 
the  highest  expediency,  even  almost  the  law  law,  bat  of  such  inexpediency  as  amounts 
itself,  demands,  that  he  shall  not  be  sent  to  almost  to  law,  possibly  quite.  Let  me  call 
the  judicial  tribunals  for  his  sentence,  bat  attention  to  one  or  two  things.  In  a  case 
that  this  shall  be  pronounced  by  a  military  like  that  of  Mr.  Davis,  there  is  no  ques- 
tribunal.  Let  us  remember,  that  the  law  tion  of  identity  to  be  decided ;  and  the  gov- 
of  nations  does  not  prescribe  the  court  in  ernment  has,  during  four  whole  years,  in 
which  the  trial  shall  be  bad.  We  are,  in  every  variety  of  form  pronounced,  not 
this  matter,  to  look  to  our  own  internal  sys-  that  there  was  a  violent  suspicion  against 
tern  of  laws.  him,  and  that  it  was  desirable  he  should  be 

3.  Let  as  illustrate  the  matter  by  a  case  arrested  and  pat  on  trial,  to  see  whether  he 
now  before  as.  Mr.  Jefferson  Davis,  the  was  guilty,  bat  that,  absolutely,  he  was 
leader  of  oar  secession  rebellion,  is,  at  the  guilty ;  and,  on  this  declaration,  the  gov- 
time  of  this  writing,  a  prisoner  in  the  ernment  has  pledged  its  credit  to  lenders  of 
hands  of  oar  military  powers,  having  been  money  to  an  enormous  extent,  and  ce- 
captured  by  the  army  in  a  time  of  war.  mented  the  declaration  in  the  blood  of 
Once  it  was  the  rale,  the  writers  on  the  thousands  slain.  Every  good  citizen, 
law  of  nations  tell  as,  to  kill  all  prisoners  every  truly  loyal  man,  has  given  his  voice 
of  war.  Afterward  the  death  penalty  was  with  the  government.  He  who  has  not  done 
mitigated,  if  mitigation  it  can  be  called,  to  so,  is  not  fit  to  be  a  juror  in  the  trial  of  any 
slavery.  At  length,  the  law  of  nations  cause.  Yet  a  jury  trial  by  a  panel  of 
was  still  farther  modified,  and  even  slavery  jurors  who  have  done  so  is  a  farce.  The 
could  not  be  imposed  on  the  captive,  case  could  not  go  into  a  civil  court  and  be 
Thus  it  stands  now,  as  a  general  rule.  Bat  there  submitted  to  a  jury,  without  bringing 
the  rule  has  this  exception,  that  it  does  not  the  whole  system  of  trial  by  jury  into  con- 
apply,  to  its  fall  extent,  to  the  case  of  rebels  tempt. 

subdued  and  captured  by  their  offended  sov-        5.  Bat  is  it  to  be  thought  of  without  a 
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§  1223.  There  is,  in  the  law  of  nations,  a  doctrine  not  well 
defined,  but  in  rough  outline  firmly  established,  to  the  following 
effect :  Some  treaties  are,  on  the  breaking  out  of  war  between  the 
contending  parties,  utterly  annulled,  and  they  are  not  revived 
by  the  return  of  peace,  unless  on  express  stipulation.  Other 
treaties  are  suspended  during  hostilities ;  but,  when  peace  comes, 
they  are  in  force  again.  Still  other  treaties  continue  in  war  the 
same  as  in  peace ;  they  are  not  even  suspended  by  the  conflict 
of  arms.1  Now,  it  is  sometimes  said,  that  it  is  competent  for 
our  government,  in  giving  peace  to  rebels  after  the  uprising 
has  been  put  down  by  war,  to  do  toward  them  whatever  the  laws 
of  war  as  received  in  the  law  of  nations  permit,  without  regard 
to  any  particular  provisions  found  in  the  constitution.3  The  true 
view,  however,  plainly  is,  that,  as  explained  in  our  previous  volume, 
the  particular  provisions  of  the  constitution,  which  do  not  point 
expressly  or  by  clear  intendment  to  this  matter  of  war,  are  meant 
to  be  regulations  for  the  civil  branches  of  the  government  in  mat- 
ters pertaining  to  peace,  and  they  have  no  reference  to  war.3 
These  provisions,  therefore,  are  analogous  to  the  second  class 
of  treaties  just  mentioned.  But  there  are  parts  of  the  constitu- 
tion which  point  to  war  as  well  as  to  peace,  and  they  are  equally 
binding  in  both. 

§  1224.  For  example,  the  president  is  commander-in-chief  of 
the  army,  both  in  war  and  in  peace.  And,  as  binding  both  in 
war  and  in  peace,  we  have  the  section  before  mentioned,4  provid- 


sbadder,  that,  after  the  expenditure  of  so  constitution   was  violated,  and  our  civil 

much  blood  and  treasure,  the  government  rights  were  in  jeopardy ;  because  thus  they 

is  to  submit  the  question  between  itself  and  would  suppose  they  could  win  the  favor 

Jefferson  Davis  to  a  iury  of  twelve  men,  of  the  people.    In  like  manner,  all  the 

—  all  of  whom  must  be  improper  persons  haters  of  our  country  abroad  would  de- 

and  incompetent  to  sit  on  a  jury,  if  the  nounce  the  act,  and  they  would  claim  thai 

ordinary  rules  are  to  be  applied  to  them,  or  there  is  less  liberty  in  our  republic  than  in 

they  could  not  get  into  the  jury-box,  —  the  monarchies  of  Europe.    Still,  if  those 

to  determine  by  verdict  between  the  legiti-  who  are  at  the  head  of  our  government 

mate  government  and   the  rebel  govern-  first  wash  their  own  hands  clean,  they  will 

ment,  and  decide  which  is  in  the  wrong  ?  find  no  real  difficulty  in  so  presenting  the 

If  Mr.  Davis  is  found  by  these  incompe-  matter  that  it  will  be  correctly  seen  by  the 

tent  and  improper  jurymen  to  be  in  the  pure-minded  among  us. 

wrong,  then  sentence  of  death  is  to  be  *  It  is  not  thought  best  to  make  any  full 

pronounced  upon  him.    If  the  government  citation  of  authorities  here ;  the  reader  may, 

is  found  to  be  in  the  wrong,  then  — — .  however,  consult  Vattel  Law  of  Nations, 

And  see  Vol.  I.  $  101.  b.  3,  $  175;    Society  v.  New   Haven,  8 

6.  I  know,  that,  at  such  a  time  as  this,  Wheat.  464 ;  Deane  on  Blockade,  being 

it  is  very  embarrassing  for  the  government  a  report  of  eight  cases,  &c. 

to  do  right.    Should  Mr.  Davis  be  tried  *  See  26  Law  Reporter,  537. 

by  a  military  court,  all  the  demagogues  in  8  Vol  I.  S  57,  53. 

the  country  would  raise  the  cry,  that  the  *  Ante,  $  1218. 
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iog,  that  "  the  United  States  shall  guarantee  to  every  State  in  this 
Union  a  republican  form  of  government."  The  expression  is 
general, "  the  United  States,"  covering  all  the  departments  and 
functions  of  the  government ;  and  the  end  of  a  civil  war,  after 
the  governments  of  particular  States  have  been  overthrown  by  the 
rebellion,  should  plainly  be  to  reestablish  "republican  forms  of 
government "  in  those  States.1 

1  1.  If  the  reader  will  torn  to  the  first  vol-  lows.  Law  is  straightforward  and  honest ; 
ume,  at  §  136,  he  will  find  a  note  of  which  the  same,  or  nearly  the  same,  to-day  as 
this  one  is  in  some  sense  a  continuation,  yesterday;  the  same  for  the  black  man  as 
Considerable  time  has  necessarily  elapsed  for  the  white  man ;  the  same  toward  the 
in  the  process  of  passing  these  volumes  north  pole  as  toward  the  tropics.  If  I 
through  the  press,  between  the  writing  and  may  say  a  personal  thing,  it  has  been  my 
printing  of  that  note  and  the  present,  own  fortune,  good  or  ill,  to  admire  and 
That  note  was  written  and  printed  while  hold  in  honorable  regard  the  law ;  but  not 
the  late  President  Lincoln  was  in  life,  ad-  to  see  the  beauties  which  I  suppose  I  ought 
ministering  the  affairs  of  our  government ;  in  statesmanship.  Yet,  if,  in  this  note,  I 
this  one  dates  at  an  early  period  of  the  speak  further  of  statesmanship,  in  a  man- 
administration  of  his  successor,  President  ner  whic£  according  to  my  own  standard 
Johnson.  of  judgment  is  not  flattering,  it  is  not  be- 

2.  We  saw,  in  the  note  thus  referred  to,  cause  I  have  any  malice  toward  its  authors 
that  the  reason  why  rebel  governments  and  supporters.  It  is  in  favor,  much  more 
were  set  up  in  any  of  the  States  was,  that,  than  is  the  law,  with  the  good  and  great  of 
as  a  first  step,  those  people  who  proved  to  our  country ;  with  those  men,  even,  whom 
be  loyal  were  refused  the  elective  franchise ;  I  number  among  my  personal  friends, 
then,  as  a  second  step,  the  people  who  whom  I  love  most  sincerely,  and  whose 
wielded  the  franchise  voted  secession  by  a  friendship  I  prize  most  highly.  I  know  it 
majority  of  their  own  numbers.  If  all  the  is  an  idiosyncrasy  of  mine  that  I  do  not 
people  born  on  our  soil,  and  arrived  at  a  admire  it ;  since  everybody  else  does,  and 
suitable  age  to  vote,  had  been  permitted  to  truth  with  us  is  understood  to  go  by  major- 
vote  on  the  question  of  secession,  there  ities.  If,  therefore,  in  explaining  the  law  a 
would  not  have  been  found  to  be  one  State  little  further  in  this  note,  especially  the  de- 
in  which  the  result,  adverse  to  the  govern-  cided  law,  I  am  compelled  to  explain  some 
ment,  could  have  been  obtained.  This  was  things  about  statesmanship,  the  reader  will 
true  at  the  time  the  votes  were  actually  understand  that  it  is  all  in  praise  of  states- 
taken  ;  and  it  has  remained  true,  in  every  manship. 

one  of  the  States,  at  each  separate  mo-  5.  Let  us  return,  then,  to  the  fact,  that 

ment  of  time  which  has  since  elapsed.  the  former  loyal  governments  were  over- 

8.  Without  undertaking  to  explain  mi-  thrown  in  the  seceded  States,  because,  in 
nutely  what  is  meant  by  "  a  republican  these  States,  great  masses  of  loyal  people 
form  of  government,"  I  cannot  fail  of  hit-  were  disfranchised.  As  soon  as  the  gov- 
ting  the  truth  when  I  say,  that  a  8tate#  ernment  in  any  one  State  was  overturned, 
which  has  no  government,  has  not  "are-  it  became,  immediately,  the  duty  of  " the 
publican  form  of  government."  And  it  is  United  States  "  to  establish  a  new  govern- 
now  understood  by  everybody  in  this  ment,  and  the  new  government  must  be  "  a 
country,  if  it  was  not  at  first,  that,  in  the  republican  form  of  government."  I  have 
several  seceded  States,  since  secession,  there  shown,  in  the  previous  volume  (Vol.  I. 
is  not  within  the  terms  of  our  national  con-  J  134),  that,  not  speaking  now  of  any  mil- 
stitution  any  government  whatever ;  there-  itary  force  to  subdue  any  rebellion,  the 
fore  there  is  not  "  a  republican  form  of  establishment  of  a  now  government,  —  the 
government "  in  those  States  respectively,  bringing  into  being,  or  putting  in  motion, 

4.  Just  here  comes  the  conflict  between  of  governmental  machinery,  when  the  old 

two  forces,  both  of  which  are  acknowledged  machinery  has  ceased  to  act,  —  is  a  thing  to 

powers    in   this   country,  —  statesmanship  be  orderly  and  lawfully  done  only  by  legis- 

and  law.    Statesmanship  works  by  indirect  lation.    But   the  legislature  of  a  seceded 

means ;  it  quiddles ;  it  perverts  the  truth ;  State  has  ceased  to  exist,  the  executive 

it  does  for  the  public  good  those  things  power  of  the  State  has  also  ceased,  the  rebel 

which,  if  done  for  private  good,  would  officers  are  nullities,  and  there  is  no  person 

•end  the  doers  to  the  prison  or  to  the  gal-  in  the  State  having  any  power  to  do  any- 
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YI.   Treason  against  the  several  States. 

§  1225.  If  the  reader  will  turn  to  our  first  volume,  at  §  144 
&  910,  he  will  see,  that  treason  is  an  offence  which  can  be  corn- 
thing.  The  governmental  body  in  dead,  as  follows, — the  passages  between  brackets 
There  is  no  power  in  the  State  to  give  itself  being  my  own :  "  Whereas  the  fourth  section 
a  republican  government,  if  it  would.  But  of  the  fourth  article  of  the  constitution  of 
there  is  power  in  "  the  United  States."  the  United  States  declares,  that  the  United 
This  is  a  living  existence.  It  has  a  Con-  States  shall  guarantee  to  every  State  in 
gress,  and  it  has  a  president.  The  Congress  the  Union  a  republican  form  of  govern- 
can  legislate,  and  it  is  bound  to.  For  the  ment,  •  and  shall  protect  each  of  them 
constitution  says,  "  the  United  States  shall  against  invasion  and  domestic  violence ; 
guarantee"  to  the  State  the  republican  ....  I,  Andrew  Johnson,  president  of 
government.  the  United  States  and  commander-in  chief 

6.  Well,  at  the  time  I  now  write,  there  of  the  army  and  navy  of  the  United  States, 
are  many  statesmen  who  will  admit  almost  do  hereby  appoint  William  W.  Uolden 
as  much  as  this ;  though  it  was  a  long  while  provisional  governor  of  the  State  of  North 
after  the  rebellion  began,  before  statesman-  Carolina,  whose  duty  it  shall  be,  at  the 
ship  would  permit  her  skirts  to  float  one  earliest  practicable  period,  to  prescribe  such 
inch  in  this  direction,  toward  the  law.  rules  and  regulations  as  may  be  necessary 
What  troubles  statesmanship  now  is,  that,  and  proper  for  convening  a  convention  com- 
if  she  comes  to  the  law,  her  garments  will  be  posed  of  delegates  to  be  chosen  by  that 

.  defiled  bv  contact  with  negroes ;  for,  as  I  portion  of  the  people  of  said  State  who  are 

said,  the  law  is  no  respecter  of  persons.    So  loyal  to  the  United  States,  and  no  others, 

statesmanship  says,  what  she  does  not  be-  for  the  purpose  of  altering  or  amending 

lieve,  that  the  old  constitutions  of  the  se-  the  constitution  thereof;  [Now,  the  law 

ceded  States  are,  though  dead,  alive.    She  would  say,  that,  if  the  old  constitution 

says,  that,  in  reconstructing  these  States,  the  here  alluded  to  is  in  force,  it  can  be  altered 

reconstruction  must  be  built  on  the  dead  only  in  the  way  prescribed  by  itself,  for 

constitutions.    Let  me  explain :  She  Bays  that  is  what  itself  says ;  if  it  is  not  in 

this.    She  acts  another  way.    For,  as  we  force,  then  it  is  not  a  thing  to  be  amended, 

all  know,  it  is  one  of  the  cardinal  virtues  of  It  cannot,  though  it  should  profess  to,  eren 

statesmanship,  that,  to  please  one  class  of  furnish  the  rule  by  which  to  determine  who 

people,  she  says  one  thing ;  to  please  an-  are  to  be  the  voters  at  an  election  to  frame 

other  class,  she  does  directly  the  opposite  a  new  constitution]  and  with  authority  to 

thing ;  thus  are  conflicting  interests  and  exercise  within  the  limits  of  said  State  all 

opinions  harmonized,  and  concord  prevails,  the  powers  necessary  and  proper  to  enable 

7.  To  illustrate  :  the  constitution  of  such  loyal  people  of  the  State  of  North 
North  Carolina,  as  amended  in  1835,  was  Carolina  to  restore  said  State  to  its  constitu- 
in  force  at  the  time  when  the  act  of  seces-  tional  relations  to  the  Federal  Government, 
sion  of  the  State  was  passed.  It  provides,  and  to  present  6uch  a  republican  form  of 
that  "  no  part  of  the  constitution  of  this  State  government  as  will  entitle  the  State 
State  shall  be  altered,  unless  a  bill  to  alter  f  to  the  guaranty  of  the  United  States  there- 
the  same  shall  have  been  read  three  times  for,  and  its  people  to  protection  by  the 
in  each  house  of  the  General  Assembly,"  United  States  against  invasion,  insurrec- 
&c.  This  constitution  is  either  in  force  at  tion,  and  domestic  violence ;  provided,  that, 
the  present  time,  or  it  is  not.  If  it  is  in  in  any  election  that  may  be  hereafter  held 
force,  it  can  be  "  altered  "  only  in  one  way.  for  choosing  delegates  to  any  State  con- 
There  must  be  a  "  General  Assembly "  to  vention  as  aforesaid,  no  person  shall  be 
alter  it.  But  the  governmental  powers  of  qualified  as  an  elector,  or  shall  be  eligible 
the  State  have  lapsed  into  non-existence ;  as  a  member  of  such  convention,  unless  he 
there  is  no  general  assembly ;  and  there  is  shall  have  previously  taken  and  subscribed 
no  way  by  which,  within  the  provisions  of  the  oath  of  amnesty  as  set  forth  in  the  prost- 
the  instrument,  there  can  be  one  elected,  dent's  proclamation  of  May  29th,  a.d.  1865, 
Therefore  we  are  driven  to  the  other  alter-  [Here  again,  the  old  constitution  is  in  force, 
native ;  namely,  it  is  not  in  force,  it  is  dead,  or  it  is  not ;  if  it  is,  the  president  cannot 
Yet  statesmanship  says,  it  is  alive.  Con-  prescribe  for  voters  qualifications  not  set 
sequently  from  the  executive  power  of  the  down  in  the  instrument  If  it  is  not  in  force, 
United  States,  we  have  the  proclamation  of  the  law  would  ask,  Why  is  it  assumed  to 
May  29, 1865,  some  extracts  from  which  are  be  ?   But  this  is  a  matter  of  statesmanship] 
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mitted  as  well  against  the  State  as  the  United  States.    But  the 
same  act  which  is  treason  against  the  United  States  is  not  neces- 

and  is  a  voter  qualified  as  prescribed  by  9.  I  will  now  state  the  proposition  to 

the  constitution   and  laws   of  the   State  which  this  discussion  conducts  us,  and  then 

of  North   Carolina  in  force  immediately  I  will  proceed  to  prove  the  proposition, 

before  the  20th  day  of  May,  a.  d.  1861,  the  It  is  this :  notwithstanding  the  mist  which 

date  of  the  so-called  ordinance  of  secession,  statesmanship  casts  around  the  question, 

[Voter  for  what  ?     The  old  constitution  the  law  is,  and  for  some  time  past  has  been, 

here  alluded  to  prescribes  one  set  of  quali-  settled  by  adjudication,  that,  in  the  calling  of 

fications  for  voters  for  senators  of  the  State ;  conventions  for  the  reorganizing  of  govern- 

and  another  set,  forvoten  for  members  of  the  merits  in  the  seceded  States,  the  United  States 

house  of  commons,  and  governor.  It  does  not  authorities  are  not  limited,  in  determining  who 

at  all  prescribe  the  qualifications  of  voters  the  voters  shall  be,  by  anything  contained  in 

for  members  of  a  constitutional  convention,  the  old  constitutions  of  the  States, 

Even  the  great  clause,  introduced  for  the  10.  We  have  sufficiently  seen,  in  other 

first  time  in  1835,  after  which  statesman-  parts  of  these  volumes, —  Vol.  I.  §  135; 

ship  is  here  reaching,  is  in  the  following  ante,  §  1212  and  note,  —  that  this  is  a  ques- 

words :   '  No  free  negro,  free  mulatto,  or  tion,  not  for  the  judiciary,  but  for  the 

free    person  of  mixed  blood,   descended  executive  and  legislative  departments  of  the 

from  negro  ancestors  to  the  fourth  genera-  government.    Now,  this  question  has  been 

tion  inclusive  (though  one  ancestor  of  each  before  both   these   departments,  and   the 

generation  may  have  been  a  white  person),  adjudication  of  it  has  been  what  I  stated 

shall  vote  for  members  of  the  senate  or  house  it  in  the  last  paragraph  to  be,  —  the  adjudi- 

of  commons,*   Art.  1,(3,  cl.  3  ]    And  the  cation  by  President  Lincoln,  followed  and 

said  convention,  when  convened,  or  the  concurred  in  by  President  Johnson,  and  the 

legislature  that  may  be  thereafter  assembled,  adjudication  by  the  two  houses  of  Congress, 

will  prescribe  the  qualification  of  electors  —both  have  taken  place,  and  both  have 

and  toe  eligibility  of  persons  to  hold  office  been,  and  remain  at  the  time  of  this  writ- 

under  the   constitution  and  laws   of  the  ing,  what  I  have  thus  stated.   Let  us  begin 

State,  —  a  power  the  people  of  the  several  with    the   presidential    adjudication,    first 

States  comprising  the  federal  Union  have  clearing  away  any  fog  which  statesmanship 

rightfully  exercised  from  the  origin  of  the  may  have  cast  here, 

government  to  the  present  time."  11.  On  the  8th  day  of  December,  1863, 

8.  I  inserted  nothing  in  brackets  between  President  Lincoln  issued  what  was  known 

the  clauses  in  the  last  sentence,  that  the  as  his  Amnesty  Proclamation ;  it  contained 

reading  might  not  be  interrupted  till  the  also  a  plan  for  the  reconstruction  of  the  se- 

end  was  reached.  Let  us  now  repeat,  using  ceded  States.    It  provided,  among  other 

brackets :  "  And  the  said  convention,  when  things,  that,  when  a  certain  proportion  of  the 

convened,  or  the  legislature  that  may  be  voters  of  these  States,  "  each  having  taken 

thereafter   assembled,   will    prescribe    the  the  oath  aforesaid,  and  not  having  since 

qualification  of  electors    [The  reader  will  violated  it,  and  being  a  qualified  voter  by 

remember,  that  always,  since  our  govern-  the  election  law  of  the  State  existing  im- 

ment  was  established,  it  has  been  deemed  mediately  before  the  so-called  act  of  seces- 

to  be  within  the  rightful  authority  of  the  sion,  and  excluding  all  others,  shall  reestab- 

president  of  the  United  States  to  direct  lish  a  State  government  which  shall  be 

amendments  to  be  made  in  the  State  con-  republican,  and  in  nowise  contravening  said 

stitutions ;  and  to  direct  who,  in  the  States,  oath,  such  shall  be  recognized  as  the  true 

shall  determine  the  qualifications  of  elect-  government  of    the  State ; "  that  is,  so 

ors  —  no,  that  is  not  just  so,  but  never  recognized  by  the  executive  department  of 

mind]  and  the  eligibility  of  persons   to  the  United  States  Government,  for  this 

hold  office  under  the  constitution  and  laws  department  could  not  control  the  Congress, 

of  the  State,  —  a  power  the  people  of  the  12.  Now,  at  the  first  impression,  this 

several  States  composing  the  federal  Union  precedent  would  seem  to  be  against  my 

[Who  are  the  people  of  the  several  States  proposition ;  but  it  is  not  so.    I  will  illus- 

composing  the  federal  Union  ?    Are  there  trate  by  referring  to  what  was  done  in 

no  people  in  a  seceded  State  except  those  Louisiana.    That  was,  perhaps,  a  peculiar 

who  have  rebelled,  and  require  the  presi-  State.    And  here  I  will  illustrate  again  by 

dent's  pardon?]  have  rightfully  exercised  an  extract  from  a  Report  by  Capt.  Con- 

from  the  origin  of  the  government  [when  way  to  Gen.  Banks,  New  Orleans,  1864, 

secession  was  unknown,  down,  while  se-  p.  9,  10.    Speaking  of  the  colored  peo- 

cession  is  a  controlling  element  in  some  of  pie,  he  said  :  "  Of  those  in  this  city,  some 

the  States,  entirely  changing  legal  rela-  are  rich,  and  some  highly  educated.    Some 

tions]  to  the  present  time.  are  graduates  of  colleges  in  Europe  and 
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sarily  treason  against  the  State.  By  constitutional  or  statutory 
provisions  in  most  of  the  States,  the  offence,  as  against  the  State, 

America,  and  occupy  eminent  positions  a  government.  Therefore  Gen.  Banks  ex- 
in  some  of  the  professions."  Now,  if  these,  plains  as  follows :  "  I  did  not  volunteer 
who  were  for  the  Union,  every  one,  were  not  action  in  the  organization  of  government 
to  be  allowed  to  participate  in  the  elections,  in  Louisiana.  The  president  gave  me  per- 
statesmanship  would  dictate  that  some  emptory  instructions,  after  others  had  failed 
reason  be  given  for  the  exclusion,  else  there  to  accomplish  anything.  He  directed  me 
would  be  created  alienation  of  feeling  in  to  form  a  government  as  far  as  practicable 
many  persons  whose  friendship  it  was  do-  according  to  the  constitution  and  laws  of 
sirable  to  retain.  Accordingly  the  presi-  the  State.  His  limitation  was,  that  it  was 
dent  very  frankly  stated,  in  the  same  proc-  to  be  a  free  State  government,  and  nothing 
lamation,  that  this  was  not  the  only  plan  less.  This  was  practicable,  so  far  as  sut- 
which  would  be  acceptable,  but  was  sag-  frage  was  concerned ;  and  was  binding  upon 
gested  as  one.  And  if  the  testimony  of  me.  The  instructions  of  the  War  Depart- 
Gen.  Banks  is  to  be  relied  on  (for  I  have  ment  to  me,  and  those  who  preceded  me, 
not  access  to  the  original  documents),  were  that  the  basis  of  political  power 
private  instructions  were  sent  from  Wash-  should  be  the  '  white  male  citizens  of  the 
ington  to  adhere,  indeed,  to  the  plan,  as  to  State/  [This,  the  reader  perceives,  is 
people  who  had  negro  blood  in  their  veins,  broader  than  was  the  old  State  constitu- 
but  to  depart  from  it  as  to  those  who  had  tion.]  ...  It  is  not  strictly  correct  to  say, 
not  In  that  way,  the  lesser  statesmen  that  I  changed  the  constitution  to  allow 
throughout  the  country  were  able  to  point  soldiers  to  vote.  I  simply  interpreted  it. 
to  asserted  presidential  scruples  as  to  con-  [This  was  mere  matter  of  form ;  for,  as  he 
stitutional  powers,  on  the  one  hand,  and  so  proceeds  to  show  us,  the  old  rule  was  not 
satisfy  one  class  of  people ;  and,  on  the  followed ;  and  it  is  immaterial  by  what 
other  hand,  to  satisfy  another  class  of  peo-  name  the  change  was  called.]  I  declared 
pie  by  showing,  that,  while  adherence  to  that  a  provision  which  prohibited  soldiers 
the  plan  had  excluded  from  the  polls  the  of  the  regular  [the  statesmanly  interpola- 
hated  colored  men  of  wealth  and  educa-  tion  of  the  word  '  regular '  into  the  state- 
tion  together  with  the  rest,  the  door  for  ment  of  the  case  does  not  change  its  legal 
departure  from  it  had  been  opened  to  let  aspect]  army  from  voting  could  not  be 
in  all  the  whites  whose  votes  were  desired,  applied  to  soldiers  of  the  volunteer  army, 
The  matter  stood  as  follows :  who  volunteered  to  defend  their  own  State 
IS.  In  1845,  as  "  the  people  "  of  Louisiana  against  an  active  public  enemy,  simply  be- 
were  nearing  toward  secession,  they  adopted  cause  they  volunteered  to  defend  the  State, 
into  their  constitution  the  following  pro-  The  provision  was  held  good  against  those 
vision,  which  they  continued  also  in  the  to  whom  it  was  intended  [by  the  command- 
constitution  of  1852,  the  one  in  force  at  the  ing  general]  to  apply,  but  not  against 
time  the  secession  ordinance  was  passed :  those  who  had  no  existence  when  the  pro- 
"  No  soldier,  seaman,  or  marine  in  the  army  vision  was  adopted.  The  officers  and  sol- 
or  navy  of  the  United  States,  no  pauper,  no  diers  of  the  regular  army  in  New  Orleans,  — 
person  under  interdiction,  nor  under  con-  citizens  according  to  the  letter  of  the  consti- 
viction  of  any  crime  punishable  with  hard  tution,  but  not  according  to  the  spirit, — did 
labor,  shall  be  entitled  to  vote  at  any  elec-  not  vote  in  these  elections."  Yet  to  another 
tion  in  this  State."  Const.  La.  tit.  2,  alteration  of  the  like  kind  he  gives  the  word 
art.  12.  This  section,  so  far  as  persons  in  change.  He  proceeds :  "  I  did  change  the 
the  military  and  naval  service  of  the  constitution  and  laws  in  the  matter  of 
United  States  were  concerned,  was  not  representation  and  slavery.  [This  is  hardly 
introduced  to  prevent  non-residents  who  '  a  power '  which  commanding  generals  of 
might  be  stationed  in  the  State  from  vot-  the  United  States  'have  rightfully  exercised' 
ing ;  for  that  was  provided  for  in  a  previous  in  the  States  '  from  the  origin  of  the  gov- 
section,  which  prescribed  a  term  of  resi-  eminent  to  the  present  time.']  The 
dence  for  all  voters,  while  it  is  known  by  government  was  organized  so  as  to  give  a 
everybody  that  no  legal  residence  for  such  a  few  white  people  in  the  country  control 
purpose  is  acquired  by  a  military  person  so  over  multitudes  of  tohite  people  in  the  city, 
stationed.  Then  the  connection  of  these  I  decided  that  these  provisions,  and  all 
persons  with  paupers  and  convicts,  who  laws  founded  upon  them,  were  inapplicable 
were  residents,  indicates  also  the  same  in-  to  any  class  of  people  then  existing  in  the 
terpretation.  But  if  the  negroes  and  those  State,  and  inconsistent  with  the  actual  con- 
whites  who  had  entered  the  service  of  the  dition  of  things,  and  therefore  inoperative 
United  States  were  to  be  alike  excluded,  and  void.  The  change  made  a  free  State 
there  would  not  be  enough  left  to  form  of  a  slave  State."     Gen.  Banks  to  Mr. 
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is  limited  substantially  as  it  is  by  the  constitution  and  laws  of  the 
United  States,  as  to  the  offence  against  the  General  Government. 

§  1226.  But,  as  was  in  substance  observed  in  the  early  part  of 
this  chapter,  trials  for  treason  seldom  occur ;  and,  when  they  do, 
there  is  ample  opportunity  given  to  counsel  for  preparation.  Mr. 
Wharton  has  collected  the  matter  relating  to  treason  against  the 
State,  so  well  as  to  render  it  unnecessary  for  me  to  do  more  than 
refer  to  his  book.1  Some  of  the  questions  belonging  to  this  sub- 
title are  also  discussed  in  our  first  volume. 

Garrison,  dated  Jan.  30, 1865.  Liberator  of  he  issued  a  proclamation,  the  one  just  men- 

Feb.  24,  1865.  tioned,  approving  the  plan,  as  one  of  the 

14.  The  result  is  this  :  a  convention  plans  which  might  be  adopted ;  thus  renew- 
was  called  in  Louisiana,  not  on  the  voting  mg  the  executive  sanction  to  the  same  prop- 
basis  or   on  the   basis  of  representation  osition  of  law. 

laid  down  in  the  old  constitution,  but  on        16*  Now,  the  matter  which  has  been  thus 

another,  prescribed  bv  federal  authority ;  a  adjudged  bj  the  two  branches  of  our  gov- 

constitution  for  the  State  was  framed,  and  emment  whose  province  it  is  to  decide  it, 

it  was  accepted  by  such  persons  as  were  goes  the  full  length,  that  the  State  consti- 

permitted  by  the  commanding  general,  or  tutions  and  local  laws  are  not  necessarily 

by  the  convention  elected  on  a  basis  of  vot-  to  be  in  any  wise  regarded  by  "  the  United 

nig  and  representation  presented  by  him  or  States,"  while  executing  the  guaranty  of 

the  president,  and  differing  from  the  rule  of  a  republican  government  to  the  seceded 

the  old  State  constitution,  to  vote ;  and  the  States.    And  this  is  but  another  expression 

executive  department  of  our  government,  of  the  doctrine,  stated  in  plain  terms  in  the 

first  through  President  Lincoln,  and  after-  constitution,  and  acted  upon  always  by  the 

ward  through  President  Johnson,  has  rec-  judiciary,  that  no  State  law  can  stand  in 

ognized  the  government  as  the  true  gov-  the  way  of  the  United  States  carrying  out 

ernment  of  Louisiana.      This  establishes  a  provision  of  the  national  constitution, 

my  proposition  so  far.    It  is  a  solemn  ad-  See  Vol.  I.  §  136,  note,  par.  6 ;  Const, 

judication,  made  by  one  president  and  re-  U.  S.  art.  6 ;  McCulloch  v.  Maryland,  4 

peated  by  another,  of  the  matter  as  I  stated  it.  Wheat.  316.    In  our  government,  the  ex- 

15.  During  the  latter  part  of  the  winter  ecutive,  the  legislative,  and  the  judicial 
session  of  1864,  there  was  passed  through  departments,  and  the  war  power  also,  are 
both  houses  of  Congress  a  bill  which  separate  and  distinct  the  one  from  the 
wanted  only  the  president's  signature  to  other.  It  was,  therefore,  the  duty  of  Con- 
make  it  a  law,  entitled  "  A  Bill  to  guaran-  gress,  as  soon  as  a  State  seceded,  to  pass 
tee  to  certain  States  whose  Governments  an  act  authorizing  all  loyal  persons  in  the 
have  been  usurped  or  overthrown  a  Re-  State  to  assemble  in  convention  and  form 
publican  Form  of  Government."  It  pro-  a  new  and  loyal  State  government.  This 
vided  for  conventions  in  the  several  seceded  would,  indeed,  have  abolished  slavery ;  for 
States  to  form  new  State  governments,  and  the  slaves  were  loyal,  and  the  process  insti- 
the  basis  of  representation  was  to  be  "  the  tuted  by  Congress  would  necessarily  have 
loyal  white  male  citizens  of  the  United  made  them  free ;  since  they  were  to  consti- 
States,  of  the  age  of  twenty-one  years,  and  tute  the  principal  voting  basis  in  the  States, 
resident  at  the  time  in  the  county,  parish,  the  whites  being  mainly  disloyal.  This  was 
or  district  in  which  they  shall  ofler  to  vote,  not  done.  But  the  right,  as  I  before  6howed, 
and  enrolled,  Ac,  or  absent  in  the  military  Vol.  I.  §  137,  having  vested  in  them,  cannot 
service  of  the  United  States,  and  who  shaft  betaken  away.  There  is  no  power  either  in 
take  and  subscribe  the  oath  of  allegiance  our  National  Government  or  in  any  of  our 
to  the  United  States,"  Ac.  The  bill  may  State  governments,  wherebv,  without  a  viola- 
be  seen  in  the  Statutes  at  Large,  in  con-  tionof  the  constitution  of  the  United  States, 
nection  with  the  president's  proclamation  the  disfranchisement  of  the  black  race  can 
of  July  8,  1864.  This  provision  does  not  be  carried  out.  But  it  is  not  deemed  best  to 
ran  parallel  with  any  provision  for  electoral  pursue  this  discussion  further  here.  I  have 
qualifications  in  any  one  of  the  old  State  simply  made  a  plain  statement  of  the  law ; 
constitutions  of  the  seceded  States.  Here,  what,  as  a  question  of  statesmanship,  should 
then,  is  a  solemn  adjudication  by  the  two  be  done,  it  does  not  lie  within  the  scope 
houses  of  Congress,  of  the  proposition  laid  of  these  volumes  to  discuss. 

down  in  my  9th  paragraph  above.    And        *  2  Whart.  Crim.  Law,  $  2766  et  seq. 
though  the  president  old  not  sign  the  bill, 
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CHAPTER    LXIV. 

UNLAWFUL  ASSEMBLY,  i 

§1227  [1039].  An  unlawful  assembly  id  a  congregating  of 
three  or  more  persons  for  the  purpose  of  doing  some  unlawful 
act.2  It  is  generally  understood  that  the  act  intended  must  be 
such  a  one  as,  when  done,  will  amount  to  riot.  But  undoubtedly 
there  may  be  assemblages  of  persons  contemplating  an  offence  of 
a  nature  different  from  riot,  where  they  render  themselves  thereby 
amenable  to  the  criminal  law.  Yet,  whether  they  are  in  all  such 
cases  indictable  for  the  substantive  crime  of  unlawful  assembly, 
or  whether,  where  the  intent  is  other  than  riotous,  their  act  is  to 
be  regarded  as  merely  an  attempt  to  perpetrate  the  thing  intended,0 
the  books  are  by  no  means  clear.  This  question  is  of  little  prac- 
tical importance.  If  the  assembly  is  calculated  to  excite  alarm 
and  terror,  there  is  no  need  to  show  any  specific  intent  to  do 
specific  mischief    It  is  an  unlawful  assembly.4 

§1228  [1040].  Hawkins  says:  "An  assembly  of  a  man's 
friends,  for  the  defence  of  his  person  against  those  who  threaten 
to  beat  him  if  he  go  to  such  a  market,  <fcc,  is  unlawful ;  for  he 
who  is  in  fear  of  such  insults  must  provide  for  his  safety  by 
demanding  the  surety  of  the  peace  against  the  persons  by  whom 

1  For  matter  relating  to  this  title,  see  bersf  complaining  of  a  common  grievance, 

Vol.  I.  i  975.    See  this  volume,  tit.  Af-  meet  together,  armed  in  a  warlike  manner,  ' 

fray ;  Riot ;  Rout ;  and,  particularly,  ante,  in  order  to  consult  together  concerning  the 

f  1096  and  note,  1103,  1107.  most  proper  means  fox  the  recovery  of  their 

*  Hawkins  says :  "  An  unlawful  assero-  interests ;  for  no  one  can  foresee  what  may 

bly,  according  to  the  common  opinion,  is  a  be  the  event  of  such  an  assembly."     1 " 

disturbance  of  the  peace  by  persons  barely  Hawk.  P.  C.    Curw.   Ed.  p.  516,    {    9. 

assembling  together  with  an  intention  to  do  Blackstone's  definition   is   given   Vol.  L 

a  thing  which,  if  it  were  executed,  would  S  976. 

make  them  rioters,  but  neither  actually  *  See  Vol.  I.  §  659  et  seq. 

executing  it,  nor  making  a  motion  toward  4  See,  on  the  matter  of  this  section,  the 

the  execution  of  it.    But  this  seems  to  be  following  cases :  Rex  v.  Blisset,  1  Mod. 

much  too  narrow  a  definition.    For  any  13;  Rex  v.  Hunt,  1  Russ.  Crimes,  Grea. 

meeting  whatsoever,  of  great  numbers  of  Ed.  273 ;  Reg.  v.  Neale,  9  Car.  &  P.  431 ; 

people,  with  such  circumstances  of  terror  Reg.  v.  Vincent,  9  Car.  &  P.  91 ;  Rex  v. 

as  cannot  but  endanger  the  public  peace,  Cox,  4  Car.  &  P.  538 ;  Rex  v.  But,  5  Car. 

and  raise  fears  and  jealousies  among  the  &  P.  154.     See  also  1  Russ.  Crimes,  Grea. 

king's  subject,  seems  properly  to  be  called  Ed.  272-274. 
an  unlawful  assembly ;  as  where  great  num.- 
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he  is  threatened,  and  not  make  use  of  such  violent  methods, 
which  cannot  but  be  attended  with  the  danger  of  raising  tumults 
and  disorders,  to  the  disturbance  of  the  public  peace.  Yet  an 
assembly  of  a  man's  friends  in  his  own  house,  for  the  defence  of 
the  possession  thereof  against  those  who  threaten  to  make  an 
unlawful  entry  thereinto,  or  for  the  defence  of  his  person  against 
those  who  threaten  to  beat  him  therein,  is  indulged  by  law ;  for  a 
man's  house  is  looked  upon  as  his  castle." 1  This  doctrine  is  so 
connected  with  other  considerations  concerning  the  right  of  de- 
fending one's  person  and  property,  that  we  cannot  judge  wisely 
of  it  without  recurring  to  propositions  illustrated  under  our  title 
of  Homicide.2  But  clearly  there  may  be  circumstances  in  which 
a  man  may  receive  the  assistance  of  his  friends  in  the  defence 
merely  of  his  person,  without  exposing  them  to  indictment  for  an 
unlawful  assembly. 

i  1  Hawk.  P.  C.  Cuiw.  Ed.  p.  516,  §  10.       *  Ante,  $  624  et  seq.  > 
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USURY. 


§  1229  [1041].  The  doctrine  of  usury  is  stated  by  Hawkins  as 
follows :  "  It  seems  that  usury,  in  a  strict  sense,  is  a  contract 
upon  a  loan  of  money  to  give  the  lender  a  certain  profit  for  the 
use  of  it,  upon  all  events,  whether  the  borrower  make  any  advan- 
tage of  it,  or  the  lender  suffer  any  prejudice  for  the  want  of  it,  or 
whether  it  be  repaid  on  the  day  appointed,  or  not  And  in  a 
larger  sense  it  seemeth,  that  all  undue  advantages  taken  by  a 
lender  against  a  borrower  come  under  the  notion  of  usury, 
whether  there  were  any  contract  in  relation  thereto  or  not;  as 
where  one,  in  possession  of  land  made  over  to  him  for  the  security 
of  a  certain  debt,  retains  his  possession  after  he  hath  received  all 
that  is  due  from  the  profits  of  the  land.  But  it  hath  been  re- 
solved, that  an  agreement  to  pay  double  the  sum  borrowed,  or 
other  penalty,  on  the  non-payment  of  the  principal  debt  at  a  cer- 
tain day,  is  not  usurious ;  because  it  is  in  the  power  of  the  bor- 
rower wholly  to  discharge  himself,  by  repaying  the  principal 
according  to  the  bargain." l 

§  1230  [1042].  The  common  law  did  not  make  the  taking  of 
interest  for  money  indictable,  where  the  rate  was  not  exorbitant ; 
but  where  it  was,  it  did.8  Still  the  idea  prevailed  in  early  times, 
that,  even  where  the  rate  was  not  exorbitant,  the  taking  was 
contrary  to  good  conscience.  And  Hawkins  says,  it  was  formerly 
supposed  that  no  action  would  lie  to  recover  such  interest ; 
though  afterward  a  contrary  doctrine  was  established.8 

§  1231  [1043].  There  are  some  English  statutes,  early  enough 
in  date  to  be  common  law  in  this  country,  regulating  this  matter;4 
but  they  appear  to  be  superseded  in  all  the  States  by  local  legisla- 

1  1   Hawk.  P.  C.  Curw.  Ed.  p.  618,        *  See  1  Hawk.  P.  C.  Carw.  Ed.  p.  614 ; 

i  1-3.  Beg.  v.  Dve,  11  Mod.  174;  Rex  v.  Hend- 

8  2  Chit.  Grim.  Law,  548,  note.  ricks,  2  Stra.  1234;  Lancaster's  case,  1 

8  1   Hawk.  P.   C.   Curw.  Ed.  p.  61S,    Leon.  208. 
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tion.  And  under  the  statutes  of  the  States,  there  are  not  estab- 
lished sufficient  general  principles,  as  applicable  to  the  indictable 
act,  to  justify  a  further  consideration  of  the  matter.  A  few  cases 
have  arisen,  which  are  referred  to  in  the  notes.1  Generally,  in 
the  States,  the  taking  of  unlawful  interest  is  only  a  civil  wrong ; 
and,  where  it  is  otherwise,  the  criminal  prosecution  is  seldom 
resorted  to. 

1  Curtis  v.  Knox,  2  Denio,  341;  The  Governor,  11  Humph.  147;  Livingston  v. 
State  v.  Tappan,  15  N.  H.  91 ;  Gillespie  v.  Indianapolis  Insurance  Company,  6  Blackf. 
The  State,  6  Humph.  164;  Young  v.  The    134. 


VAGRANCY.    See  Vol  I.  i  644,  958,  959. 

VERBAL  SLANDER.    See  tit.  Libel  and  Slabber. 

VOTING,  ILLEGAL.    See  tit.  Election  Frauds  and  Obstructions. 

WAGER.    See  tit.  Gaming. 
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CHAPTER     LXVI. 

WAY.i 

Sect.  1282, 1288.  Introduction. 

1234-1239.  The  Kinds  of  Ways. 

1240-1247.  The  Act  of  Obstruction. 

1248.  The  Neglect  to  Repair. 

1249.  Condition  in  which  the  Way  must  be  put  and  kept. 
1250-1262.  The  Person  or  Corporation  responsible  for  Non-repair. 
1258-1266.  Concluding  Points. 

§  1232  [1044].  The  subject  now  before  us  presents  itself  in  a 
double  aspect.  In  the  first  place,  there  being  imposed  on  certain 
persons  or  corporations  the  duty  to  build  and  keep  in  repair  pub- 
lic ways,  those  who  neglect  this  duty  are  indictable  for  its  neglect, 
on  principles  explained  in  our  previous  volume.2  In  the  next 
place,  any  one  who  puts  an  obstruction  in  such  way,  renders  him- 
self liable  to  criminal  prosecution  for  the  nuisance. 

§  1233  [1045].  We  shall  not,  however,  divide  the  matter  of 
this  chapter  according  to  the  method  thus  indicated ;  but,  for  the 
sake  of  a  condensed  presentation  of  doctrines,  shall  pursue  the 
following  order :  I.  The  Kinds  of  Ways  of  which  the  Obstruction 
and  Neglect  of  Repair  are  indictable ;  II«  The  Act  of  Obstruc- 
tion; III.  The  Neglect  to  Repair;  IV.  The  Condition  in  which 
the  Way  must  be  put  and  kept ;  V.  The  Person  or  Corporation 
responsible  for  Non-repair ;  VI.  Concluding  Points. 

I.    The  Kinds  of  Ways. 

§  1234  [1046].  The  kind  of  way  may  be  inferred  from  the  prop- 
osition, that  the  obstruction,  as  an  offence,  grows  out  of  the  incon- 
venience suffered  by  the  public.  Any  injury  done  to  a  mere 
private  road,  over  which  only  individuals  have  the  right  to  pass, 
is  not  a  crime.  This  doctrine  was  sufficiently  explained  in  the 
previous  volume.8    The  term  highway,  in  legal  phrase,  denotes  all 

1  For  matter  relating  to  this  title,  see       *  Vol.  I.  $  537. 
Vol.  I.  S   140-143,  818,  319, 426,  502,  515,         »  Vol.  I.  $  540-542,  972. 
534,  538-542,  804,  892,  972.     See  tit.  Nui- 
sance, Vol.  I.  i  1029  et  seq. 
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ways  of  a  public  nature,  such  as  rivers,  wagon  roads,  and  the  like, 
over  which  the  public  are  entitled  to  travel.1 

§  1235  [1047].  Concerning  the  establishment  of  highways  un- 
der the  authority  of  the  State,  there  are  many  questions  which  do 
not  come  within  the  scope  of  this  chapter;  but  a  reference  to 
some  adjudications  upon  them  will  be  found  convenient.3  And 
there  are  questions  relating  to  other  points  of  a  like  nature,  not 
within  our  range  of  inquiry,  while  yet  the  reader  may  have  occa- 
sion to  look  at  the  cases  decided.8 

§  1236  [1048].  There  is  a  question  whether  a  cul  de  sac,  as  it 
is  called,  or  a  way  which  terminates  in  no  other  way,  and  ends  on 
private  property,  is  to  be  deemed  a  highway  in  such  a  sense  as  to 
make  the  obstruction  of  it  indictable.  Some  opinions  have  been 
expressed  to  the  effect,  that,  since  the  public  can  have  no  occa- 
sion to  use  it,  there  cannot  be  the  evil  resulting  to  the  public  from 
its  obstruction,  which  the  law  requires.4  But,  on  principle,  why 
may  not  the  public  reserve  to  itself  the  use  of  such  a  way,  as 
sometimes  it  does  the  use  of  a  square,6  so  as  to  render  its  obstruc- 
tion punishable  in  the  same  manner  ?    However  this  may  be,  the 

1  See  Angell  &  Durfee  on  Highways,  v.  Wilts,  6  Mod.  307,  Holt,  339  ;  The  State 

V2;  Cleaves  ».  Jordan,  34  Maine,  9,  12;  v.  Lythgoe,  6  Rich.  112;  The  State  v. 
antilburgh  v.  Shann,  4  Zab.  740 ;  The  CardweH,  Bnsbee,  245  ;  The  State  v.  Can- 
State  t7.  Atkinson,  24  Vt.  448  ;  Reg.  v.  terbury,  8  Fost.  N.  H.  195;  People  v.  Lam- 
Saintiff,  Holt,  129;  Mills  v.  The  State,  20  bier,  5  Denio,  9  ;  Harrington  v.  People,  6 
Ala.  86.  Barb.  607  ;  Anderson  v.  The  State,  10 

2  Commonwealth  v.  Weiher,  8  Met.  445 ;  Hnmph.  119;  Shelby  v.  The  State,  10 
Commonwealth  v.  Belding,  13  Met.  10 ;  Hnmph.  165 ;  The  State  v.  Mobley,  1  Mc- 
Holleman  v.  Commonwealth,  2  Va.  Cas.  Mullan,  44  ;  Perrine  v.  Farr,  2  Zab.  356 ; 
135;  The  State  v.  Huffman,  2  Rich.  617  ;  Reg.  v.  Chorley,  12  Q.B.515;  Roberts  v. 
Mankin  v.  The  State,  2  Swan,  Tenn.  206  ;  Hunt,  15  Q.  B.  17;  Commonwealth  r. 
Commonwealth  v.  Cole,  2  Casey,  187 ;  Fitchbarg  Railroad,  8  Cush.  240 ;  Reg.  v. 
Golahar  v.  Gates,  20  Misso.  236  ;  Thomp-  Morris,  1  B.  &  Ad.  441 ;  The  State  v.  Al- 
son  t>.  The  State,  21  Ala.  48 ;  People  v.  burgh,  32  Vt.  262 ;  Blodget  v.  Royalton, 
Lawson,  17  Johns.  277 ;  Commonwealth  14  Vt.  288. 

v.  Low,  3  Pick.  408 ;   The  8tate  v.  Star-  8  The  State  v.  Marble,  4  Ire.  318 ;  Com- 

divan t,   18  Maine,  66;   Rex  v.  Leake,  2  monwealth  v.  Fisher,  6  Met.  433;  Com- 

Nev.  &  M.  583,  5  B.  &  Ad.  469  ;  Reg.  v.  monwealth  v.  Beeson,  3  Leigh,  821 ;  Reg. 

East  Mark,  11  Q.  B.  877  ;  Commonwealth  v.  Bamber,  13  Law  J.  h.  8.  M.  C.  13,  8 

v.  Abney,  4  T.  B.  Monr.  477  ;  The  State  Jur.  309 ;    Reg.  v.  Hornsea,  Dears.  291 ; 

v.  Richmond,  1  R.  I.  49 ;  Commonwealth  The  State  v.  Atkinson,  24  Vt.  448  ;  El- 

v.  Tncker,  2  Pick.  44 ;  Commonwealth  v.  kins  ».  The  State,  2  Hnmph.  543 ;  Com- 

Gowen,  7  Mass.  378 ;  The  State  v.  Spain-  monwealth    v.  Alburger,  1  Whart.  469 ; 

hour,  2  Dev.  &  Bat.  547  ;  The  State  v.  Martin  v.  People,  13  111.  341. 

Duncan,  1  McCord,  404 ;  The  State  v.  *  See  Angell  &  Durfee  on  Highways, 

Gilmanton,  14  N.  H.  467  ;  Rex  v.  Rich-  t  27-31 ;    Commonwealth   v.  Tncker,  2 

ards,  8  T.  R.  634;  The  State  v.  Beeman,  Pick.  44;   The  State  v.  Duncan,  1   Mc- 

35  Maine,  242 ;  The  State  v.  Strong,  25  Cord,  404 ;  The  State  v.  Lythgoe,  6  Rich. 

Maine,  297;  Rex  v.  Cumberworth,  3  B.  112;  The  State  v.  Randall,  1  Strob.  110. 

&;  Ad.  108 ;  Rex  v.  Wright,  3  B.  &  Ad.  6  Post,  §  1237. 
681 ;  Reg.  v.  Hornsey,  10  Mod.  150 ;  Reg. 
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question  of  the  public  necessity  may  often  be  important  on  the 
matter  of  evidence,  whether  a  particular  way  is  public  or  not.1 

§  1237  [1049].  Besides  the  ordinary  highways,  over  which  ve- 
hicles are  driven,  there  are  public  foot-ways,2  horse-ways,8  and  the 
like,  the  obstruction  of  which  is  in  the  same  manner  indictable. 
So  public  squares  are  a  sort  of  public  way  ;  and  their  obstruction 
is  an  offence  on  the  like  principle.4  A  bridge  is  ordinarily  a  part 
of  the  way  in  which  it  is  laid ; 6  but  sometimes  it  is  subject  to 
special  regulations,  not  necessary  to  be  here  described.6  The  like 
observations  apply  to  ferries  ; 7  which,  however,  are  oftener  than 
bridges  owned  and  managed  separately  from  the  carriage-ways 
they  connect. 

§  1238  [1050].  Turnpike-roads8  and  railroads,9  owned  by  cor- 
porations established  for  the  purpose,  are  highways,  concerning 
which  the  same  observations  may  be  made  as  concerning  other 
highways.  The  doctrines  must  necessarily  be  modified  somewhat, 
when  applied  to  railroads ;  because  these  roads  are  not  open  to 
the  public  in  the  same  manner  as  are  other  highways,  the  corpora- 
tion furnishing  the  vehicles  and  motive  power.10  An  obstruction 
of  a  turnpike-road  is  indictable  the  same  as  of  any  other  public 
road.11  Whether  the  town,  county,  or  other  like  body  or  person, 
who  is  not  the  owner  of  the  turnpike-road,  is  indictable  for  its 
non-repair,  the  same  as  for  the  non-repair  of  other  public  ways  in 
the  locality,  depends  on  the  terms  of  the  charter.    The  mere  fact 

1  Beg.  v.  Hornsey,  10  Mod.  150 ;  The  Gale  &  D.  97,  6  Jar.  483 ;  The  State  v. 
State  v.  Canterbury,  8  Fost.  N.  H.  195.  Morris  Canal  and  Banking  Company, 2  Zab. 

2  Thrower's  case,  1  Vent.  208,  S  Salk.  537;  Meadviile  v.  The  Erie  Canal,  6  Har- 
392.  ris,  Pa.  66. 

8  Bex  t>.  St.  Weonard,  5  Car.  &  P.  579 ;  7  Payne  v.  Partridge,  1  Show.  255.  And 

Beg.  v.  Saintiff,  Holt,  129.  see,  as  to  ferries,  The  State  v.   Hudson 

*  The  State  v.  Atkinson,  24  Vt  448;  Connty,  3  Zab.  206;  People  v.  Babcock, 
Commonwealth  v.  Bowman,  3  Barr,  202;  11  Wend.  586 ;  Carter  v.  Commonwealth, 
Bung  v.  Shoueberger,  2  Watts,  23  ;  Com-  2  Va.  Cas.  354 ;  Stark  t>.  McGowen,  1 
missioners  v.  The  State,  Riley,  146 ;  The  Nott  &  McCord,  387 ;  Sparks  v.  White, 
State  v.  Commissioners,  8  Hill,  S.  C.  149 ;  7  Humph.  86 ;  Broom,  Leg.  Max.  2d  ed. 
Commonwealth  v.  Bosh,  2  Harris,  Pa.  559 ;  Hudson  t>.  The  State,  4  Zab.  718 ; 
186.  See  Commonwealth  t>.  Eckert,  2  Angell  &  Dorfee  on  Highways,  $  46  et  seq. 
Browne,  249.  *  Commonwealth  v.  Wilkinson,  16  Pick. 

•  The  State  v.  Canterbury,  8  Fost.  N.  H.  175 ;  Bex  v.  Netherthone,  2  B.  &  Aid.  179 ; 
195;  Beg.  v.  Saintiff,  Holt,  129;  Bex  v.  Waterford  and  Whitehall  Turnpike  *.  Peo- 
Middlesex,  3  B.  &  Ad.  201 ;  Bex  v.  Bucks,  pie,  9  Barb.  161 ;  Beg.  v.  Preston,  2 
12  East,  192.  Lewin,  193. 

6  Attorney  General  v.  Hudson    Birer       •  Angell  &  Durfee  on  Highways,  $17- 

Bailroad,  1    Stock.  526 ;   Commonwealth  23 ;  Bex  v.  Pease,  4  B.  &  Ad.  30. 
v.  Newburyport  Bridge,  9  Pick.  142 ;  Bex       w  Angell  &  Durfee  on  Highways,  $  18. 
p.  Derby,  3  B.  &  Ad.  147 ;  Bex  v.  Wilts,       "  Commonwealth  v.  Wilkinson,  16  Pick. 

6  Mod.  307 ;  Follett  v.  People,  17  Barb.  175. 
193;  Bex  v.  Derbyshire,  2  Q.  B.  745,2 
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that  the  turnpike  corporation  is  holden  to  make  the  repairs,  and 
indictable  for  the  neglect,  seems  not  to  be  alone  sufficient,  accord, 
ing  to  the  doctrine  of  some  courts,  to  exonerate  from  the  duty 
any  other  body  who  would,  on  other  principles,  be  under  the  obli- 
gation. But  perhaps  this  conclusion  rests  on  the  particular  words 
of  the  statutes  on  which  the  particular  cases  depend.1  On  the 
other  hand,  the  Virginia  tribunal  took  the  extreme  view,  that, 
where  the  act  of  incorporation  subjects  to  a  penalty  an  individual 
intrusted  with  the  repairing  of  the  road,  for  the  breach  of  his 
duty,  even  the  corporation  itself  is  not  liable  to  indictment  for 
non-repair,2  —  a  conclusion  hardly  harmonious  with  doctrines 
held  elsewhere.8  And  under  many  circumstances  there  seems  to 
be  a  double  liability  to  indictment  for  non-repair,  —  on  the  cor* 
poration  as  such,  and  on  its  individual  officers ;  *  but  this  question 
depends  so  much  on  the  phraseology  of  particular  statutes,  that  a 
further  consideration  of  it  is  not  desirable. 

§  1239  [1051].  Rivers,  when  navigable,  are  public  highways, 
subject  to  the  same  rules,  as  far  as  applicable,  which  prevail  re- 
specting the  travelled  carriage-ways  of  the  country.6  The  same 
may  be  said  of  harbors  and  other  like  waters.6  What  are  obstruc- 
tions to  these  ways  will  be  seen  as  we  proceed.7 

II.   The  Act  of  Obstruction. 

§1240  [1052].  Any  act  performed  under  circumstances  showing 
a  criminal  intent,  whereby  any  one  of  the  ways  enumerated  in  the 
foregoing  sections,  or  any  other  public  highway,  is  in  a  perceptible 

1  Keg.  v.  Preston,  2  Lewin,  193  ;  Rex       6  Angell  &  Darfee  on  Highways,  $  53- 

v  Netherthong,  2  B.  &  Aid.  179 ;  Rex  v.  75 ;  The  State  v.  Thompson,  2  Strob.  12 ; 

Mellor,  1  B.  &  Ad.  32.  Rex  v.  Stanton,  2  Show.  30 ;   Bailey  v. 

8  Commonwealth   v.  Turnpike,   2  Va.  Philadelphia,   &c.,  Railroad,   4  Harring, 

Cas.  361.  Del.  389  ;  People  v.  St.  Louis,  5  Gilman, 

8  Simpson  v.  The  State.  10  Yerg.  525 ;  351 ;  Moore  v.  Sanhorne,  2  Mich.   519 ; 

Waterford  and  Whitehall  Turnpike  v.  Peo-  Reg.  v.  Botts,  16  Q.  B.  1022,  22  Eng.  L. 

pie,  9  Barb.  161.    And  see  The  State  v.  &  £q.  240;  Stuart  v.  Clark,  2  Swan,  Tenn. 

Thompson,  2  Strob.  12.  9;  Newark  Plank  Road  v.  Elmer,  1  Stock. 

4  See  Vol.  I.  $  507 ;  Kane  t>.  People,  8  754 ;  Rex  v.  Trafford,  1  B.  &  Ad.  874. 

Wend.  203 ;  Canaan  v.  Greenwoods  Turn-  And  see  Rex  v.  Grosvenor,  2  Stark.  511. 
pike,  1  Conn.  1 ;  The  State  ».  Patton,  4        6  Rex  v.  Tindall,  I  Nev.  &  P.  719,  6 

Ire.  16.    See  also  Reg.  v.  Sheffield  Canal,  A.  &  E.  143 ;  Commonwealth  v.  Alger,  7 

4  New  Sees.  Cas.  25,  14  Jur.  170,  19  Law  Cush.  53 ;  Rex  v.  Ward,  4  A.  &  E.  384. 
J.  v.  8.  M.  C.  44 ;  The  State  v.  Morris        7  Post,  $  1240  et  seq. 
Canal  and  Banking  Company,  2  Zab.  537 ; 
Meadville  v.  The  Erie  Canal,  6  Harris,  Pa. 
66;  post,  $  1251. 
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manner1  obstructed,  is  indictable  as  a  nuisance.2  There  is, 
indeed,  a  doctrine  laid  down  in  one  case,  that  the  obstruction 
must  be  such  as  does  not  show  a  counterbalancing  benefit  to  the 
public ; 8  but  this  doctrine  is  overruled  in  other  cases,4  and  it  is 
not  sustainable  on  principle. 

§  1241  [1053].  The  methods  of  obstruction  are  numerous. 
The  cutting  down  of  the  banks  of  a  river,  so  as  to  divert  its 
waters  ;6  the  erecting  of  a  barrier  to  travel,  or  digging  of  a  ditch, 
across  a  carriage  road  or  street;6  the  building,  improperly,  of 
wharves  in  a  harbor ; 7  the  making  of  an  unauthorized  bridge  over 
a  navigable  stream ; 8  the  placing,  in  a  carriage-way,  of  a  bridge 
without  public  utility,9 — are  severally  methods  of  obstruction, 
indictable.  Also,  "  it  is  a  nuisance,9'  says  Russell,  "  to  suffer  the 
highway  to  be  incommoded  by  reason  of  the  foulness  of  the 
adjoining  ditches,  or  by  boughs  of  trees  hanging  over  it,  <fcc. ;  .  .  . 
and  it  is  said,  that  the  owner  of  the  land  next  adjoining  to  the 
highway  ought  of  common  right  to  scour  his  ditches ;  but  that 
the  owner  of  land  next  adjoining  to  such  land  is  not  bound  by 
the  common  law  so  to  do,  without  a  special  prescription ;  and  it 
is  also  said,  that  the  owner  of  trees,  hanging  over  a  highway  to 
the  annoyance  of  travellers,  is  bound  by  the  common  law  to  lop 
them ;  and  that  any  other  person  may  lop  them,  so  far  as  to  avoid 
the  nuisance." 10    These,  however,  are  only  illustrations,  which 

1  The  words,  "  a  perceptible/'  &c.,  are  with  great  deference,  I  cannot  concur  with 

need  because  no  better  occur  to  me.   There  the  majority  of  the  judges  who  decided 

seems  to  be  a  doctrine,  that  the  obstruc-  Rex  v.  Russell.      The  true  question  is, 

tion  may  be  too  slight  for  the  law's  notice ;  whether  a  damage  accrues  to  the  naviga- 

Voi.  I.  §  515  ;  but  the  limit  of  this  propo-  tion  in  the  particular  locality ;  and  that  is 

eition  cannot  be  clearly  defined.    See  also  a  question  for  a  jury.  An  indictment  would 

Beg.  v.  Russell,  3  Ellis  &  B.  942,  26  Eng.  not  lie  merely  for  erecting  piers  in  a  navi- 

L.  &  Eq.  230,  23  Law  J.  n.  8.  M.  C.  173,  gable  river ;  it  must  be  laid  '  ad  commune 

18  Jur.  1022.  nocumentum,'  and  whether  it  was  so  or  not 

»  Vol.  I.  i  972.  must  be  decided  by  the  jury."     p.  1037  of 

9  Rex  v.  Russell,  6  B.  &  C.  566.  Q.  B.  report. 

*  Vol.  I.  S  426 ;  Rex  v.  Ward,  4  A.  &  *  Rex  v.  Stanton,  2  Show.  30.    And 

E.  384  ;  Respublica  v.  Caldwell,  1  Dall.  see  People  v.  St.  Louis,  5  Gilman,  351. 

150 ;  Reg.  v.  Betts,  16  Q.  B.  1022,  22  Eng.  *  Justice  v.  Commonwealth  2  Va.  Cas. 

L.  &  E<).  240.  In  the  last  cited  case,  which  171 ;  Allen  v.  Lyon,  2  Root,  213 ;  Wales 

was  an  indictment  for  the  obstruction  of  a  v.  Stetson,  2  Mass.  143  ;  The  State  v.  Yar- 

river,  Lord  Campbell,  C.  J.,  said  :   "  Ac-  rell,  12  Ire.  130 ;  The  State  v.  Miskim- 

cording  to  the  authority  of  Lord  Hale,  to  mons,  2  Ind.  440 ;  Beatty  v.  Gilmore,  4 

that  of  Lord  Tenterden,  in  Rex  v.  Russell,  Harris,  Pa.  463,  469 ;   Kelly  v.  Common- 

6B.&C.  566, and  to  the  opinion  of  this  wealth,   11   8.  &  R.  345;  The  State  v. 

court  in  Rex  v.  Ward,  4  A.  &  E.  384,  it  is  Hunter,  5  Ire.  369. 

for  the  jury  to  say,  whether  an  erection  of  T  Rex  v.  Grovesnor,  2  Stark.  511. 

this  kind  is  a  damage  to  the  navigation  or  8  Pennsylvania   v.  Wheeling  and   Bel- 

not.    That  the  utility  of  such  a  work  to  mont  Bridge,  13  How.  U.  S.  518. 

the  neighborhood,  or  to  the  public  inter-  •  Rex  v.  West  Riding  of  Yorkshire,  2 

ests  generally,  may  be  taken  into  account  East,  342. 

as  a  compensation,  is  a  point  on  which,  10  1  Rum.  Climes,  Grea.  Ed.  347. 
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might  be  multiplied  indefinitely.  When  the  owner  of  a  mill-dam, 
to  prevent  its  being  broken  by  a  flood,  cut  it  at  one  end,  and  so 
caused  an  injury  to  the  highway  near,  which  injury  would  have 
been  as  great  if  the  dam  had  broken  by  its  own  weight  of  waters, 
he  was  held,  nevertheless,  to  be  indictable.1 

§  1242  [1054].  Men  have  no  right  to  use,  for  their  own  private 
benefit,  the  public  ways  of  the  country,  except  in  such  a  manner 
as  does  not  obstruct  their  use  by  the  public.  They  may  travel 
over  them  to  and  from  their  own  homes,  and  make  such  occu- 
pancy of  them  at  the  point  of  starting  as  is  necessary,  and  not 
inconsistent  with  the  general  use ;  but  further  they  cannot  go. 
Therefore,  in  an  English  case,  the  court  held  to  be  indictable  a 
man  who,  in  a  city,  habitually  had  his  wagons  on  one  side  of  the 
street  before  his  warehouse  loading  and  unloading,  for  several 
hours  at  a  time,  day  and  night ;  one  wagon,  at  least,  being  usually 
there,  and  his  goods  lying  on  the  ground  ready  to  be  loaded ; 
though,  on  the  opposite  side  of  the  street,  there  was  room  for  car- 
riages to  pass  two  abreast.  "  The  court  6aid,  that  it  should  be 
fully  understood  that  the  defendant  could  not  legally  carry  on 
any  part  of  his  business  in  the  public  street,  to  the  annoyance  of 
the  public.  That  the  primary  object  of  the  street  was  for  the 
free  passage  of  the  public,  and  anything  which  impeded  that  free 
passage,  without  necessity,  was  a  nuisance.  That  if  the  nature 
of  the  defendant's  business  were  such  as  to  require  the  lpading 
and  unloading  of  so  many  more  of  his  wagons  than  could  con- 
veniently be  contained  within  his  own  private  premises,  he  must 
either  enlarge  his  premises  or  remove  his  business  to  some  more 
convenient  spot."  2  The  same  has  been  held  of  sawing  timber  in 
a  public  street,  though  done  solely  to  enable  the  defendant  to  get 
it  into  his  yard.8    And  constables  obstructing  the  streets  by  their 

1  The  State  v.  Knotts,  2  Speero,  692.  pairing  of  a  house ;  the  public  mast  submit 

3  Rex  v.  Russell,  6  East,  427,  2  Smith,  to  the  inconvenience  occasioned  necessarily 

424.    And  see  People  v.  Cunningham,  1  in  repairing  the  house;  but, if  this  incon- 

Denio,  524 ;  Rex  v.  Cross,  3  Camp.  224 ;  venience  is  prolonged  for  an  unreasonable 

Reg.  v.  Sheffield  Gas  Company,  22  Eng.  time,  the  public  hare  a  right  to  complain, 

L.  &  Eq.  200.  and  the  party  may  be  indicted  for  a  nui- 

8  Rex  v.  Jones,  3  Camp.  230,  Lord  El-  sance.    I  cannot  bring  myself  to  doubt  of 

lenborough  remarking :  "  If  an  unreasona-  the  guilt  of  the  present  defendant.    He  is 

ble  time  is  occupied  in  the  operation  of  not  to  eke  out  the  inconvenience  of  his 

delivering  beer  from  a  brewer's  dray,  into  own  premises  by  taking  in  the  public  high- 

the  cellar  of  a  publican,  this  is  certainly  a  way  into    his    timber-yard ;    and,  if  the 

nuisance.    A  cart  or  wagon  may  be  un-  Btreet  be  narrow,  he  must  remove  to  a  more 

loaded  at  a  gateway;  but  this  must  be  commodious  situation  for  carrying  on  his 

done  with  promptness.    So  as  to  the  re-  business." 
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sales,  commit  this  offence,  there  being  no  necessity  for  this  use.1 
But  what  is  necessary  for  the  individual  to  do,  of  the  general 
kind  before  mentioned,  may  be  done,  in  order  that  thus  he  may 
the  better  enjoy  the  way  for  its  primary  purpose,  travel.8 

§  1243  [1055].  In  like  manner,  the  collecting  together  of  a 
concourse  of  people  in  a  street  may  amount  to  an  indictable  ob- 
struction of  the  street.8  But  it  is  no  crime  to  darken  a  way  by 
erecting  on  it  a  larger  house  than  had  stood  there  before.4  If, 
however,  one  having  a  house  on  the  way  suffers  it  to  become 
dilapidated  and  likely  to  fall,  he  is  punishable,  on  account  of  the 
danger  to  the  public.6  And  one  occupying  a  house  which  hangs 
over  a  bridge,  must  keep  the  house  in  repair,  and  so  not  endanger 
the  public ;  else  he  is  liable  to  indictment.8 

§  1244  [1056].  Unquestionably  some  consideration  must  be 
given  to  the  nature  of  the  travel  contemplated  by  the  authority 
establishing  the  road,  to  the  circumstance  of  whether  the  way  is 
in  city  or  country,  and  to  all  other  matters  of  this  general  char- 
acter. In  one  case  the  doctrine  was  laid  down,  that  an  information 
will  lie  against  a  carrier  for  spoiling  the  highways  by  drawing 
over  them  an  extraordinary  weight,  contrary  to  the  custom  of  the 
realm.7  And  another  case  holds,  that  to  bring  a  ship  of  three  hun- 
dred tons  into  Billingsgate  dock,  which  is  a  dock  for  only  smaller 
vessels,  is  a  public  nuisance;  the  court  observing:  "Why  may- 
there  not  be  a  common  dock  only  for  small  ships  as  well  as  a 
common  pack  and  horse  way;  and,  if  a  man  with  a  cart  use  such 
a  way  so  as  to  plough  it  and  render  it  less  convenient  for  riders, 
will  not  that  be  a  nuisance  indictable  ? "  8  These  are  but  illustra- 
tions of  the  principle ;  which,  however,  can  be  stated  with  only 
general  accuracy. 

§  1245  [1057].  A  tree  or  post,  on  the  margin  of  a  public  way, 
seems  not,  under  all  circumstances,  to  be  a  nuisance.9    Yet  the 

1  Commonwealth  v.  Milliman,  13  S.  &  the  way  became  obstructed,  was  quashed; 
R.  403.  And  see,  as  to  the  use  of  the  the  report  of  the  case  not  showing,  how- 
streets  for  purposes  of  military  parade,  ever,  whether  the  objection  was  to  the  form 
Moody  v.  Ward,  13  Mass.  299 ;  Cole  v.  or  substance  of  the  allegation. 

Fisher,  II  Mass.  137.  As  to  holding  a  fair        *  Rex  v.  Webb,  1  Ld.  Raym.  737. 
or  market,  Rex  v.  Smith,  4  Esp.  111.  *  Reg.  v.  Watts,  1  Salk.  357. 

2  And  see  Commonwealth  v.  Passmore,        6  Reg.  v.  Watson,  2  Ld.  Raym.  856,  3 
;                               IS.  &R.  217.  Ld.  Raym.  18. 

i  *  Barker  v.  Commonwealth,  7  Harris,        7  Rex  v.  Edgerly,  March,  131,  pi.  210. 

i  Pa.  412 ;  People  v.  Cunningham,  I  Denio,        *  Reg.  v.  Leech,  6  Mod.  145. 

524.     See  Rex  v.  Sarraon,   1   Bur.  516,        •  Franklin  Turnpike  v.  Crockett,  2  Sneed, 

■  where  an  indictment  for  setting  a  person  in  263.    See  The  State  v.  Caldwell,  2  Speere, 

a  public  footway  of  London,  to  deliver  out  162  ;  ante,}  1241. 

bills  of  the  defendant's  business,  whereby 
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general  doctrine  is,  that,  if  one  places  or  suffers  to  continue  such 
a  thing  on  any  of  the  soil  of  the  road,  though  not  on  the  part 
worked  for  actual  travel,  he  commits  the  offence ;  while  the  cor- 
poration, obliged  to  repair,  is  not  compellable  to  furnish  more 
than  the  travelled  part  for  the  public  use.  "  The  town,"  it  was 
said  in  one  case,  "  to  enable  itself  to  discharge  its  obligations  to 
the  public,  requires  the  full  and  entire  use  of  the  whole  located 
way." l 

§  1246  [1058].  The  authorizing  by  the  legislature  of  an  act, 
the  effect  of  which  act,  unauthorized,  would  be  to  create  a  nui- 
sance, prevents,  of  course,  this  consequence.  But  if  the  authorized 
person  goes  beyond  his  authority,  or  otherwise  departs  from  it,  he 
is  indictable ;  since  he  cannot  rely  on  a  license  to  do  one  thing,  as 
a  protection  for  doing  another.2  And  if  the  legislature  gives 
permission  to  run  locomotives  on  a  railway,  no  indictment  can  be 
maintained  against  the  railroad  company  for  the  nuisance  as  tend- 
ing to  frighten  horses  driven  over  an  adjoining  travelled  road.8 

§  1247  [1059].  In  respect  of  the  intent  required  in  the  offence 
under  consideration,  the  doctrine  concerning  the  intent  generally, 
as  expounded  in  the  previous  volume,4  must  suffice.  Whatever 
damage  to  the  way  comes  necessarily  or  accidentally  from  the 
lawful  use  of  it,  must  be  borne  with ;  for  it  cannot  be  made  the 
foundation  for  an  indictment.5 


III.  The  Neglect  to  Repair. 

§  1248  [1060].  There  are  no  decisions  which  shed  a  clear  light 
on  the  subject  of  this  sub-title.  The  proposition  in  general  is, 
that  the  neglect  is  indictable  in  all  cases  in  which  the  road,  owing 
to  such  neglect,  is  not  in  the  condition  required  by  law.  What 
this  condition  is,  appears  in  part  from  the  doctrines  developed 
under  our  last  sub-title,  in  part  from  those  to  be  stated  under 
our  next. 

1  Commonwealth  v.  King,  13  Met.  115.  Zanesvflle  Canal  and  Mannf.  Co.  5  Ohio, 

And,  on  this  point,  see  further,  Common-  410. 

wealth  v.  Wilkinson,  16  Pick.  175 ;  Lan-  *  Rex  v.  Pease,  4  B.  &  Ad.  SO. 

caster  Turnpike  v.  Rogers,  2  Barr,  114;  *  Vol.  I.  §  364  et  seq.    And  see  Tate  v. 

The  State  v.  Pollok,  4  Ire.  303.  The  State,  5  Blackf.  73. 

*  Commonwealth  v.  Church,  1  Barr,  105;  6  Rex  v.  Watts,  2  Esp.  675;  Cummins 

Renwick  v.  Morris,  7  Hill,  N.  Y.  575  ;  Reg.  v.  Spruance,  4  Hairing.  Del.  315.    And 

v.  Scott,  2  Gale  &  D.  729,  3  Q.  B.  543  ;  see  Vol.  I.  {  705. 
Rex  9.  Morris,  1  B.  &  Ad.  441 ;   Hogg  v. 

[671] 


§  1250  SPECIFIC  OFFENCES.  [BOOK  X. 


IY.   The  Condition  in  which  the  Way  must  be  put  and  kept. 

§  1249  [1061].  Some  considerations  mentioned  in  a  previous 
section l  apply  here ;  the  doctrine  being,  that  the  condition  of  the 
way  must  depend  on  the  particular  nature  of  the  circumstances 
of  the  case,  and  the  object  for  which  it  is  used.  The  English 
books  say,  that  one  bound  by  prescription  to  repair  need  not  put 
the  road  in  better  order  than  it  has  been  in  time  out  of  mind.3 
The  revised  statutes  of  Maine  require  it  to  be  "safe  and  con- 
venient ; "  and  the  courts  hold,  that  the  question  whether  it  is  so, 
is  one  of  fact  for  the  jury.8  No  indictment,  says  an  old  English 
case,  lies  against  a  township  for  not  paving  a  cart-way ;  because 
the  township  is  under  obligation  only  to  repair,  not  to  pave.4 
If  the  way  is  merely  a  horse-way,  there  is  no  need  of  making  it 
fit  for  carriages  to  pass  over.6 

V.  The  Person  or  Corporation  responsible  for  Nonrepair. 

§  1250  [1062].  The  doctrine  under  this  sub-title  is,  that  the 
person  or  corporation  on  whom  the  law  casts  the  duty  is  indictable 
for  its  neglect.6  But  the  question,  on  whom  this  duty  is  cast, 
depends  on  the  legislation  of  the  State  in  which  it  arises.  Under 
the  English  common  law  many  difficulties  occur  which  do  not 
embarrass  us  in  this  country ;  because  the  statutes  of  the  States 
generally,  if  not  universally,  have  regulated  the  matter.  At 
common  law,  say  the  cases,  the  onus  of  the  repair  of  a  bridge, 
when  the  obligation  arises  ratione  tenurce,  falls  ultimately  on  the 
owner  of  the  soil,  not  the  occupier ; 7  though  the  occupier  may  be 
equally  in  the  first  instance  liable  to  the  public.8  Generally,  under 
the  English  common  law,  the  inhabitants  of  the  counties  are  to 
repair  the  bridges ; 9  but,  in  many  cases,  the  rule  is  otherwise  by 

*  Ante,  $  1244.  7  Baker  v.  Greenhill,  2  Gale  &  D.  435, 
3  Reg.  v.  Clnworth,  6  Mod.  163,  Holt,    6  Jar.  710;  3  Salk.  182.    See  Rex  v.  Ker- 

339.  rison,  1  M.  &  S.  435 ;  Reg.  v.  Bucknell, 

*  Merrill  v.  Hampden,  26  Maine,  234.        Holt,  128. 

*  Rex  v.  Marton,  Andr.  276.  8  Ante,  §   1243,  and   the   cases  there 

5  Rex  v.  St.  Weonard,  5  Car.  &  P.  579.    cited. 

And  see  Reg.  v.  Stretford,  2  Ld.  Raym.        •  Reg.  v.  Wilts,  6  Mod.  307,  Holt,  339  ; 

1169,  11  Mod.  56.  Rex  v.  Oxfordshire,  1  B.  &  Ad.  289 ;  Rex 

6  1  Rasa.  Crimes,  Grea.  Ed.  p.  351 ;  v.  Lancashire,  2  B.  &  Ad.  813 ;  Rex  v. 
The  State  v.  Murfreesboro,  11  Humph.  Devonshire,  2  Nev.  &  M.  212;  Rex  v. 
217;    Commonwealth    v.  Hancock  Free  Backs,  12  East,  192. 

Bridge,  2  Gray,  58;  ante,  f  1282. 
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prescription.1  In  like  manner,  the  common-law  liability  for  the 
repair  of  other  public  ways  is,  primd  facie,  on  the  parish  in  which 
they  are  situated ; 3  though  the  rule  is  here  also  different,  often*, 
times,  by  prescription.8 

§  1251  [1063].  In  the  United  States,  the  question  depends  on 
statutes  so  diverse  that  we  shall  not  do  wisely  to  attempt  a  minute 
discussion  of  it.  There  are  circumstances  under  which  an  indi- 
vidual and  a  corporation  may  be  equally  indictable  for  the  same 
neglect.4  The  authorities  on  various  other  points  arising  under  our 
statutes  may  be  seen  in  a  note.6 

§  1252  [1064.]  The  doctrine  is  laid  down  in  one  of  the  reports, 
that,  in  the  language  of  the  book  itself,  "  where  a  highway  lies 
over  an  open  field,  and  the  owner  of  the  field  turns  the  way  to 
another  part  of  the  field  for  his  own  convenience,  or  encloses  the 
field  for  his  own  benefit,  and  leaves  a  sufficient  way  besides,  he  is 
bound  to  repair  and  maintain  that  way  at  his  own  charge,  and  he 
must  make  it  passable,  though  it  was  founderous  before  ;  and,  if 
the  way  is  not  sufficient,  any  passenger  may  break  down  the 
enclosure  and  go  over  the  land,  and  justify  it,  till  a  sufficient  way 
is  made."  e 

YI.    Concluding  Points. 

§  1253  [1067].  We  scarcely  need  say  that  the  offences  men- 
tioned in  this  chapter  are  not  felonies  at  the  common  law,  but 
only  misdemeanors.7 

§  1254  [1068].  In  the  previous  volume  we  saw,  that  obstruc- 
tions to  public  ways,  being  public  nuisances,  may  be  lawfully 

i  Beg.  v.  Wilts,  6  Mod.  807 ;  Reg.  v.  Beg.  v.  Heage,  1  Gale  &  D.  548,  2  Q.  BH. 

Bucknell,  Holt,  128,  7  Mod.  55 ;  Box  v.  128,  6  Jar.  367;  Beg.  v.  Wilts,  Holt,  33*;, 

Hendon,  4  B.  &  Ad.  628 ;  Bex  v.  North-  Bex  v.  Leake,  2  Nov.  &  M.  583,  5  B.  &, 

ampton,2M.&S.262;  Bex  t>.  Stoughton,  Ad.  469;  Beg.  v.  Midville,  4  Q.  B.  240;, 

2  Sannd.   157;  Bex  v.  Oxfordshire,  16  3  Gale  &  D.  522. 

East,  223.  4  Ante,  f  1238.    See  also,  on  this  point, 

8  1  Bobs.  Crimes,  Grea.  Ed.  852 ;  Bex  Commonwealth  v.  Piper,  9  Leigh,  657 ; 

v.  Baeley,  12  Mod.  409  ;  Bex  v.  St.  Giles,  The  State  v.  Commissioners,  4  Dev.  345  ; 

5M.&S.  260.  The  State  v.  Nicholson,  2  Murph.  135 ; 

•  See  Beg.  v.  Barnoldswick,  12  Law  J.  The  State  v.  Barksdale,  5  Humph.  154; 

k.  B.  M.  C.  44 ;  Bex  v.  Clifton,  5  T.  B.  The  State  v.  Commissioners,  Walker,  868 ; 

498 ;  Roberts  v.  Hunt,  15  Q.  B.  17 ;  Beg.  Bex  v.  Dixon,  12  Mod.  198. 

p.  Nether  Hallam,  3  Com.  Law,  94,  29  *  The  State  v.  Gorham,  37  Maine,  451 ; 

Eng.  L.  &Eq.  200 ;  Bex  v.  Stratford-upon-  Follett  v.  People,  2  Kernan,  268  ;  Morris 

Aron,  14  East,  348 ;  Bex  v.  Edmonton,  Canal  v.  The  State,  4  Zab.  62 ;  Indianap- 

1  Moody  &  B.  24 ;  Bex  v.  Hayman,  Moody  olis  v.  McClare,  2  Ind.  147 ;  The  State  v. 

&  M.  401 ;  Beg.  v.  Bamber,  5  Q.  B.  279,  Hogg,  5  Ind.  515.  * 

1  Dar.  &  M.  367 ;  Beg.  v.  Ecclesfield,  IB.  °  3  Salk.  182.    And  see  Bex  v.  Devon- 

&  Aid.  348,  1  Stark.  393  ;  Bex  v.  West  shire,  2  Nev.  &  M.  212. 

Biding  of  Yorkshire,  4  B.  &  Aid.  623 ;  ?  The  State  v.  Knapp,  6  Conn.  415. 
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removed  by  any  person.1  The  leading  object  of  prosecutions  for 
this  class  of  offences  is,  usually,  to  procure  the  repair  of  the  way, 
#or  abatement  of  the  nuisance ;  and  the  court  takes  this  considera- 
tion into  the  account  in  awarding  its  sentence.  According  to 
one  case,  the  defendant,  indicted  for  non-repair,  pleaded  guilty, 
"but  the  court,  before  they  would  set  a  fine,  would  be  certified 
by  some  of  the  justices  of  the  peace  of  the  neighborhood,  that  the 
way  was  sufficiently  repaired." 2  Where  it  is  repaired,  or 
the  nuisance  removed,  the  fine  may  be,  in  the  discretion  of  the 
court,  merely  nominal.8  But  the  judgment  may  itself  contain  an 
order  for  the  abatement  of  the  nuisance ; 4  which  order  will,  how- 
ever, be  omitted  if  it  has  bden  already  abated.6  There  is  no  rule 
making  this  judgment  of  abatement  necessary  under  all  circum- 
stances.6 In  a  Vermont  case,  where  a  town,  after  being  indicted 
for  the  non-repair  of  a  highway,  discontinued  the  way,  and  made 
another  in  its  place,  the  court  held  this  proceeding  not  to  preclude 
a  trial  on  the  indictment.7 

§  1255  [1069].  There  is  one  case  in  which  the  court,  after 
fining  the  defendant  for  the  non-repair  of  a  bridge,  and  learning 
that  the  bridge  was  still  out  of  repair,  imposed  under  the  same 
proceedings  a  further  fine.  But  this  was  held  by  the  superior 
tribunal  to  be  unauthorized.8  A  second  indictment,  however, 
may  be  maintained  under  su6h  circumstances,  for  the  continuance 
of  the  neglect  to  repair.9  In  the  same  manner,  indictments  are 
sustainable  for  continuing  obstructions  in  a  way.10 

§  1256  [1070].  A  statute  of  New  Hampshire  provides,  that,  "  if 
any  town  shall  neglect  to  erect  or  keep  in  repair  [a]  guide-post  or 
guide-board  at  each  intersection  of  the  highways  therein,  they  shall 
forfeit  for  each  month's  neglect  the  sum  of  one  dollar."  And  the 
court  has  held,  that,  though  more  intersections  than  one  exist  in 
the  highways  of  the  town  without  guide-posts,  yet  only  one  penalty 
is  incurred  for  the  entire  neglect  during  the  month,  and  not  one 
penalty  for  each  neglected  intersection.11 

*  Vol.  I.  $  704;  Dimmett  v.  Eskridge,        *  Vol.  I.  $  701 ;  Rex  v.  West  Riding  of 
6  Munf.  308.    See  Hopkins  v.  Crombie,    Yorkshire,  7  T.  R.  467. 

4  N.  H.  520,  526.  T  The  State  v.  Fletcher,  IS  Vt.  124. 

*  Reg.  v.  Cluworth,  6  Mod.  163.  "  Rex  v.  Machynlleth,  4  B.  &  Aid.  469, 
8  Rex  v.  Incledon,  13  East,  164;  Rex       9  Rex  v.  Old  fcalton,  4  B.  &  Aid.  469, 

v.  Dunraven,  W.  W.  &  D.  577.    See  Rex  note ;  Rex  v.  Reynell,  6  East,  315, 2  Smith. 

v,  Hertford,  Holt,  320 ;  JRex  v.  Chedinfold,  406. 

Cas.  temp.  Hard w.  159.  10  3  Chit.   Crim.  Law,  613,  617,  618; 

*  Taggart  v.  Commonwealth,  9  Harris,  Rex  v.  West  Riding  of  Yorkshire,  7  T.  R. 
Pa.  527.  467. 

*  Rex  v.  Incledon,  13  East,  164.  u  Clark  v.  Lisbon,  19  N.  H.  286. 
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Note.  —  The  references  are  to  the  sections.  Where  several  consecutive  sections  in  the 
first  volume  are  referred  to,  it  win  often  be  found  helpful  to  the  inquirer  to  consult  the 
Analytical  Index  at  the  end  of  that  volume.  There  is  no  analytical  index,  separate  from 
the  alphabetical  one,  needed  for  this  second  volume;  because  the  matter  of  the  volume 
is  alphabetically  arranged. 


ABANDONING.  (See  Children.) 

ABDUCTION, 

what  —  indictable,  i.  994. 
general  discussion  of  the  offence,  ii.  1-5. 

old  statutes  of  England,  iL  1. 

their  construction,  ii.  2. 

whether  common  law  here,  ii.  8. 

oar  common  law  what,  ii.  4. 

attempts,  ii.  4. 

present  English  law,  ii.  5. 
ABORTION, 

attempt  to  commit ;  whether  woman  need  be  pregnant,  i.  671  and  note. 

murder  in  attempting,  i.  412 ;  ii.  717. 

attempt  by  "  medicine  or  other  thing,"  L  691. 
general  discussion  of  the  offence,  ii.  6-10. 

whether  the  fetus  must  be  quickened,  iL  6. 

the  phrase  "  quick  with  child,"  ii.  7. 

interpretations  of  statutes,  ii.  8. 

further  views  of  the  statutes,  ii.  9, 10. 
ABUSE, 

of  family,  when  not  indictable,  i.  979. 
ABUSING  CHILDREN.  (See  Rape.) 

ACCESSORY,  (See  Accessory  after  —  Accessory  before  —  Princi- 
pal and  Accessory.) 
meaning  of  the  term,  and  the  law  relating  to,  i.  607-615. 

properly  applies  only  in  felony,  i.  607. 
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ACCESSORY,  —  continued. 

the  general  idea  of  an  accessory,  L  608. 

reason  of  distinction  between  accessory  and  principal,  L  609. 

how  accessory  follows  principal  —  no  higher  offence,  L  610-612. 

whether  can  be  arraigned  or  convicted  before  his  principal,  L  611 

where  several  principals,  L  611. 

how,  where  principal  cannot  be  convicted,  L  612. 

statute  of  Anne,  L  612. 

erroneous  attainder  of  principal  —  pardon,  L  612. 

whether  accessory  may  deny  his  principal's  guilt,  i.  618. 

statutes  removing  obstructions  to  prosecution,  L  614. 

their  interpretation,  i.  614. 

parties  like  accessories  in  treason  and  felony,  L  615. 
other  points;  namely, 

how  distinguished  from  principal,  i.  597-602. 

one  is,  who  entices  another  to  a  place  to  be  murdered,  L  484. 

to  one  person,  conviction  for,  when  proof  of  more  persons,  L  805. 

cannot  be  convicted  of,  on  charge  as  principal,  i.  818. 
nor  on  proof  of  being  principal,  i.  818. 

charged  as,  not  convicted  as  principal,  i.  813. 

when  crime  is  out  of  the  State,  i.  81  et  seq. 
ACCESSORY  AFTER, 
in  felony,  i.  681-689. 

who  Buch  accessory,  i.  681, 684. 

on  what  principle  held,  i.  681. 
.  must  know  of  principal's  guilt,  L  682. 

must  be  more  than  a  misprision,  or  compounding,  L  688. 
or  receiving  back  the  stolen  goods,  L  688. 

criterion  to  distinguish  accessory  after,  i.  684. 

when  election  to  hold  as  accessory  or  principal  felon,  L  685,  686. 

receiving  the  accessory  before  the  fact,  L  687. 

may  be  accessories  after,  in  manslaughter,  L  687. 

receiving  stolen  goods  knowing,  &c.  i.  688,  689. 
persons  sustaining  same  relation  in  treason,  L  640-648. 

said  to  be  none  —  a  mistake,  i.  640. 

English  statutory  and  common  law,  i.  641. 

how  under  the  government  of  the  United  States,  i.  642. 
of  the  States,  i.  648. 
persons  sustaining  the  same  relation  in  misdemeanor,  i.  644,  645. 

some  acts  of  this  sort  not  indictable,  i.  644. 

others  believed  to  be  indictable  —  why,  i.  645. 

not  as  accessorial,  but  as  principal  offence,  i.  644. 
other  points;  namely, 

receiver  of  a  traitor  criminal,  i.  185-188. 

white  person  accessory  to  slave,  how,  i.  191. 

wife  cannot  be,  to  the  husband,  i.  458. 

whether  by  obstructing  arrest,  i.  918. 
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ACCESSORY  BEFORE, 

•    in  felony,  I  616-622. 

meaning  of  the  term,  i.  616. 

law  of,  not  well  founded  —  distinction  not  favored,  i.  616. 

principal  and  accessory  both  felons,  and  punished  alike,  L  616. 

accessory,  how  distinguished  from  principal,  L  617,  618. 
from  attempt,  i.  617. 

in  forgery,  murder,  burglary,  larceny,  &c.,  L  618. 

accessory  before  to  accessory  before,  L  619. 

none  in  manslaughter,  i.  620. 

none  in  petit  larceny,  L  621,  622. 
persons  sustaining  the  like  relation  in  treason,  L  628-626. 

petit  treason,  high  treason  —  whether  accessories  in,  L  623. 

procurer  of  treason,  principal,  i.  624. 

the  matter  discussed,  L  624-626. 
persons  sustaining  the  Wee  relation  in  misdemeanor,  I  627-629. 

no  accessories  before,  in  misdemeanor  —  procurer  principal,  i.  627. 

procuring  some  small  crimes  not  indictable,  i.  628. 

doer  only  guilty  of  some  crimes  from  their  peculiar  nature,  i.  629. 
other  points;  namely, 

to  a  felony  committed  out  of  the  State,  L  81  et  seq. 

to  statutory  felony  or  misdemeanor,  guilty  as  principal,  L  184, 185. 
ACCIDENT,  (See  Carelessness.) 

avoids  forfeiture,  when,  i.  701. 
"  ACCOUNTS."  (See  Book  of  Accounts.) 

"ACCUSED  OF  CRIME," 

meaning  of  the  words,  i.  272. 
ACQUITTAL, 

on  erroneous  indictment,  no  bar  to  a  second  prosecution,  i.  862. 
"  ACQUITTANCE," 

meaning  of  the  word,  i.  856  ;  ii  527. 
ACT,  (See  Overt  Act.) 

essential  to  constitute  a  crime,  discussed,  L 864-867,  508-698,  899  et  seq. 
some  points;  namely, 

to  constitute  crime,  act  must  concur  with  the  intent,  L  864-867. 

whether  act  and  intent  must  concur  in  point  of  time,  i.  866, 440, 681. 

whether  one  act  may  produce  many  offences,  i.  799,  note,  801, 806. 

may  be  less  as  intent  is  greater,  L  508-517, 684, 690. 
ACTS  OF  PARLIAMENT.  (See  Statutes.) 

"ACTUALLY  OCCUPY," 

meaning  of  the  words,  i.  192. 
"  ADJOINING," 

meaning  of  the  word  in  a  statute,  i.  258. 
ADJUDGED  CASES, 

how  considered,  i.  470, 471, 475,  note,  par.  4. 
ADMINISTERING  POISON, 

what  it  is,  i.  225. 

attempts  by,  i.  671,  note,  672. 
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ADULTERER, 

larceny  of  husband's  goods  by,  ii.  855,  856. 
ADULTERY, 

punishable  under  the  English  ecclesiastical  law,  i.  39. 

how,  under  the  common  law,  L  39,  40,  947. 

indictment  for,  conviction  of  fornication,  L  807. 

solicitation  to  commit,  when  indictable,  i.  689,  690. 

conspiracy  to  commit,  L  690. 

husband  killing  wife  taken  in,  ii.  731. 
general  discussion  of  the  statutory  offence  of,  ii.  11-23. 

definition,  &c,  ii.  11-17. 

criminality  of  a  party  in,  as  abetting  at  the  fact,  ii.  18. 

committed  with  a  slave,  ii.  19 

mistake  as  to  the  fact  of  marriage,  ii.  20-22 

must  be  a  marriage,  iL  23. 

divorce,  and  the  party  forbidden  marriage,  ii.  28. 
ADVERTISEMENT, 

signboard  is  an,  i.  238. 
ADVOCATE,        (See  Lawyers.) 

duty  of,  as  to  defending  criminals,  i.  469,  note,  par.  12. 
AFFIDAVIT, 

persons  infamous  may  make,  in  their  own  cases,  L  743 

false,  indictable,  i.  919. 
AFFIRMATION.      (See  False  Affirmation.) 
AFFIRMATIVE  STATUTES, 

what  they  are,  i.  195. 

when  they  repeal  prior  law,  L  197-211. 
AFFRAY, 

what — indictable,  I  976. 

the  right  to  suppress,  ii.  657-659. 
general  discussion  of  the  offence,  ii.  32-37. 

definition  of  the  offence,  ii.  32. 

two  persons  necessary,  ii.  32. 

place  of  its  commission,  ii.  38. 

what  of  the  fighting,  ii.  84.        ' 

what  of  the  terror,  ii.  35. 

how  aggravated  by  circumstances,  ii.  36. 

aggravation  amounting  to  higher  crime,  ii.  36. 

degree  of  the  offence  of  affray,  ii.  36. 

analogous  offences,  ii.  37. 
«  AGAINST  THE  FORM  OF  THE  STATUTE," 

in  indictment,  rejected  as  surplusage,  L  201. 

when  should  be  in  singular  form  and  when  plural,  i.  203. 
AGENT,        (See  Innocent  Aoent  —  Servant.) 

in  criminal  law,  who,  i.  288  ;  ii.  335-842. 

false  pretence  made  to,  i.  184. 

his  relations  to  his  principal,  i.  184,  185. 

command  of  his  principal  not  justify  his  crime,  i.  449. 
[678] 


TO  BOTH  VOLUMES.  ABB 

AGENT,  —  continued. 

selling  intoxicating  liquors,  i.  605,  (And  see  Sale  of  Intoxicating 
Liquor.) 

act  done  by,  same  as  done  directly,  i.  616, 1001. 

one  may  become  accessory  by,  L  619. 

effect  of  consent  to  the  taking  given  by,  in  larceny,  ii.  827. 
AID.  (See  Assistance.) 

"  AIDER," 

meaning  of  the  word  in  criminal  statutes,  L  287. 
ALE-HOUSE,       (See  Sale  of  Intoxicating  Liquor.) 

when  indictable,  L  949, 1047  et  seq. 
"  ALTER," 

bank-bills,  what  it  is  not,  L  248.  (And  see  Forgery.) 
AMBASSADOR.  (See  Embassador.) 

-AMENDS, 

private  right  to  take,  i.  649,  650. 
«  AND," 

effect  of  the  word  in  a  statute,  L  278. 
ANIMALS,     (See  Dangerous  Animals  —  Domestic  Animals  —  Lower 
Animals —  Wild  Animals.) 

may  be  chattels,  L  357. 
ANIMALS  TO  KEEP  AND  FEED, 

larceny  by  the  receiver  of,  iL  852. 
APES, 

not  subjects  of  larceny,  ii.  787. 
APOSTASY, 

whether  indictable,  i.  945. 
APPEAL,  (See  Jeopardy.) 

whether  grantable  to  the  prosecutor,  L  863-865. 

whether  to  defendant  when  judge  wrongfully  discharges  jury,  L  877. 

the  old  prosecution  by,  considered,  ii  969,  note  par.  4. 
APPRENTICE, 

when  neglect  to  give  him  food  indictable,  i.  995. 

enticing  away,  not  indictable,  i.  1016. 

whether  is  a  servant  in  embezzlement,  ii.  842. 
APPRENTICESHIP, 

English  laws  of,  not  in  force  here,  i.  952. 
ARMS,  (See  Carrying  Weapons  —  Loaded  Arms.) 

carrying,  when  indictable,  i.  980  ;  ii.  120  et  seq. 
ARMS  OF  THE  SEA,  (See  Bays.) 

are  within  counties,  i.  114. 
ARREST, 

statutes  regulating,  how  construed,  i.  228. 

what  the  castle  which  protects  from,  L  807. 

what  a  breaking  of  castle,  i.  827. 

refusal  to  assist  in  making,  indictable,  i.  920. 

obstructing,  indictable,  L  918. 

whether  makes  party  accessory,  i.  918. 
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ARREST,  —  continued. 

of  embassador,  &c,  punishable,  L  95. 

wrongful,  in  foreign  country,  effect  of,  L  103. 

bow  constituted,  iL  49. 

assault  in  resisting,  ii.  59. 

of  persons  obstructing  process,  &o,  ii.  237. 

in  presence  of  the  court,  is  contempt,  ii.  239. 

homicide  committed  in  making,  ii.  660-664. 

homicide  in  resisting,  L  528 ;  ii.  727. 
ARREST  OF  JUDGMENT,        (See  Jeopabdy.) 

effect  of,  on  new  proceedings,  L  844,  845. 
ARSENALS.  (See  Dock-Yard.) 

ARSON,  (See  Abson  and  othbb  Burnings  —  Burn.) 

what  —  indictable,  L  996;  ii.  38. 

the  burning  necessary  in,  i.  325,  326,  512. 

not  of  one's  own  property,  i.  958  ;  iL  39. 

offence  not  against  property,  but  security,  L  1012. 

committed  by  setting  fire  to  an  outhouse,  and  it  communicates,  L  394. 

place  o£  described  as  a  house,  I  294,  306. 

committed  by  burning  a  barn,  L  306. 

resulting  in  homicide,  i.  800. 

when  the  burning  done  in  attempt  to  do  something  else,  L  413. 

attempt  to  burn  by  burning  own  house,  i.  658. 

no  degrees  in,  i.k417. 

unintended,  intent  must  be  felonious,  i.  417. 
ARSON  AND  OTHER  BURNINGS,  (See  Arson  —  Burn.) 

general  discussion  of  these  offences,  ii.  88-47. 

as  to  arson,  iL  88-42. 

statutory  burnings,  iL  43. 
Concluding  points ;  namely, 

degree  of  the  crime,  &c.,  iL  44. 

attempts  and  solicitations,  iL  46, 47. 

burning  one's  own  house,  iL  47. 
ASSAULT,  (See  Assault  and  Battery.) 

what — indictable,  L  988.  ' 

with  intent  to  murder,  to  rob,  &c.  i.  992. 

means,  in  a  statute,  a  real  assault,  L  247. 

aggravated,  if  committed  on  official  persons,  L  921. 

with  intent  to  murder,  how  drunkenness  excuses,  L  492,  note, 
killing  intended,  i.  667. 

corporation  cannot  commit,  L  505. 

with  intent  to  commit  rape,  not  by  boy  under  fourteen,  L  672, 

conviction  for,  on  indictment  for  riot  and  assault,  i.  807. 

indictment,  assault  with  intent,  conviction  for  simple  assault,  i.  807. 
or  for  compound  assault  in  less  degree,  L  807. 

whether  same  act  is,  and  also  a  rape  or  murder,  i.  823. 

justifiable,  in  defence  of  property,  iL  642. 

in  defence  of  the  person,  ii.  646. 
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ASSAULT,  —  continued. 

homicide  in  repelling,  iL  725-737. 
general  discussion  of  the  offence,  ii.  48-78. 

definitions,  ii.  48  and  note. 
The  force  as  being  physical,  ii.  49-51. 

words  not  alone  sufficient,  ii.  49. 

physical  touch  not  necessary,  ii.  49. 

standing  still,  insufficient,  iL  49. 

any  physical  force  enough,  iL  50. 

refusal  to  provide  food  and  clothing,  ii.  51. 

exposure  to  the  weather,  ii.  51. 
The  force  as  being  put  in  motion,  iL  52. 
The  peril  or  fear,  ii.  53-55. 

need  only  be  apprehended,  ii.  53. 

but  real  injury  sufficient  without  fear,  iL  54. 

must  be  either  actual  fear  or  actual  injury,  iL  54. 

words  may  explain,  ii.  55. 
The  effect  of  consenting  to  the  force,  ii.  56,  57. 
The  force  as  being  unlawful,  iL  58-60. 

no  assault  to  do  what  is  lawful,  ii.  58. 

it  is  an  assault  to  proceed  too  far  with  lawful  force,  ii.  58. 

resisting  lawful  arrest,  &c,  ii.  59. 

words,  as  justifying  assault,  ii.  60. 

assault,  as  justifying  assault,  ii.  60. 
Aggravations  of  the  offence,  ii.  61-70. 

the  general  doctrine,  ii.  61. 

various  old  English  statutes  considered,  ii.  62-66. 

assaults  in  court,  on  officers,  &c.,  ii.  65-67. 

assaults  on  embassadors,  &c,  ii.  68. 

stabbing,  striking,  &c.,  under  statutes,  ii.  69. 

meaning  of  the  word  assault  in  a  statute,  ii.  69,  note. 

in  Missouri,  how  assault  not  indictable,  ii.  70. 
Concluding  points,  ii.  71-78. 

misdemeanor  —  how  punished,  ii.  71. 

exciting  others  to  assault;  ii.  71, 

what  other  offences  include  assaults,  ii.  72. 

assaults  as  constituting  parts  of  other  crimes,  &c,  ii.  73-75. 

assaults  as  attempts,  ii.  73-75. 

civil  liability  —  and  compared  with  the  criminal  liability,  ii.  7%  77. 

the  intent,  ii.  76. 

attempts  to  commit  assault,  ii.  78. 
ASSAULT  AND  BATTERY,  (See  Assault  —  Battery.) 

how,  when  same  blow  wounds  two  men,  L  892. 

procurer  of,  to  be  held  as  doer,  i.  627. 

whether  conviction  for,  on  indictment  for  manslaughter  or  rape,  i.  818. 

may  be  committed  by  parent  on  child,  L  767,  768. 

also  by  master  on  servant,  L  772. 

and  by  husband  on  wife,  L  775. 
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ASSAULT  AND  BATTERY,  —  continued. 

not  by  master  on  slave,  L  784. 

whether,  by  white  freeman  other  than  master,  L  785. 
ASSEMBLAGES.  (See  Disturbing  Meetings.) 

ASSEMBLY,  UNLAWFUL.  (See  Unlawful  Assemby.) 

ASSISTANCE, 

what,  makes  accessory  after,  L  684-636. 
ATTACHMENT,  (See  Contempt  of  Court.) 

what  the  castle  which  protects  goods  from,  L  807. 

what  a  breaking  of  the  castle,  L  827. 
ATTAINT— ATTAINTED— ATTAINDER,  (See  Autrefois  Attaint 

Erroneous  Sentence  —  Sentence.) 

meaning  of  the  word,  L  788. 

common-law  effects  of  attainder,  L  788. 
ATTEMPT,  (See  Solicitation.) 

unsuccessful,  indictable,  L  521,  980. 

most  proceed  to  some  act,  i.  865. 

counselling  is,  though  the  thing  is  not  done,  L  61 7. 

to  do  what  a  statute  forbids,  indictable,  L  187, 188,  535. 

to  do  grievous  bodily  harm,  L  528. 

to  bribe,  indictable,  L  919. 

to  prevent  attendance  of  witnesses,  &c,  L  919. 

to  procure  perjury,  L  919. 

other  obstructions  of  justice,  L  919. 

to  commit  sodomy,  ground  for  divorce,  L  948. 

to  take  human  life,  indictable,  i.  987. 

assault  with  intent  is,  L  992. 

whether  conviction  for,  on  indictment  for  the  full  offence,  i.  813, 818. 

to  commit  misdemeanor  by  means  of  felony,  how  regarded,  L  828. 

not  ordinarily  works  forfeiture,  i.  700. 

to  alien,  condition  against,  void,  L  700. 

acts  tending  to  mischief,  indictable,  L  980. 

at  abduction,  ii.  4. 

as  an  element  in  the  law  of  conspiracy,  ii.  180, 191  et  seq. 
general  view  of  the  doctrine  of,  L  657-698. 
Introductory  views,  i.  657-661. 

important  and  difficult  title,  L  657. 

leading  doctrine  under  this  title,  L  658. 

act  and  intent  must  combine,  &c,  i.  659,  660. 

division  of  the  subject,  L  661. 
The  kind  of  intent,  i.  662-667. 

the  general  doctrine,  L  661. 

thing  forborne  from  change  of  purpose,  i.  663,  664. 

no  intent  in  law  different  from  fact,  in  attempt,  i.  665,  666. 
how  as  to  substantive  crimes,  L  665. 
how  as  matter  of  evidence,  L  666. 
illustrations,  i.  667. 
The  kind  of  act,  L  668-691. 
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ATTEMPT,  —  continued. 

how  far  the  thing  done  must  be  adapted  to  produce  the  result  intended 
1668,669,673,691. 

illustrations — possible,  i.  672. 
no  man  deemed  to  attempt  what  he  knows  impossible,  i.  674,  676. 
attempts  at  abortion,  pocket-picking,  &c.,  i.  670-677. 
impossibility  of  fact — facts  not  known,  i.  675-680,  691. 

of  law  —  presumed  to  know  the  law,  L  674  et  seq. 
attempts  under  statutes  peculiarly  worded,  i.  671,  note,  681. 
true  doctrine  where  there  is  mistake  of  fact,  i.  670  et  seq.,  682. 
attempt  may  be  too  small  or  proceed  too  little  way,  L  688. 
attempt  to  commit  treason,  felony,  misdemeanor,  i.  683. 
same  whether  offence  is  at  common  law  or  statutory,  i.  683. 
act  may  be  less  in  proportion  as  intent  is  greater,  i.  684. 
as  to  act  being  illegal,  i.  685. 
carnal  abuse  of  child,  &c.,  i.  685. 
attempt  to  charge  with  felony,  i.  685. 
acts  toward  committing  substantive  offence  indictable  otherwise  than  as 

attempts,  i.  686. 
some  offences  too  small  to  have  attempts,  L  687. 
but,  generally,  nature  of  act  done  immaterial,  L  688. 
solicitation  considered  as  an  attempt,  i.  689. 

stands  further  from  the  act  than  some  other  attempts,  i.  690. 
how  far  the  thing  done  must  be  adapted,  L  668,  691. 
The  combination  of  act  and  intent,  i.  692. 
The  degree  of  the  crime  of  attempt,  i.  698. 

Note. — In  the  second  volume,  the  attempt  to  commit  eaoh  specific  offence  is  treated  of 
in  connection  with  the  offence  itself.    See,  in  this  index,  the  names  of  the  several  offences. 

"  ATTEMPT  TO  POISON," 

meaning  of  the  words,  i.  672. 
ATTORNEY.    (See  Lawyers.) 
AUCTIONEER, 

embezzling  the  money,  ii.  856. 
»  AUTHORIZED  BY  LAW," 

words  refer  to  our  own  laws,  not  foreign,  i.  236. 
AUTREFOIS  ATTAINT, 

the  doctrine  of,  i.  898. 
AWARD, 

of  referees,  disobeying,  a  contempt  of  court,  ii.  242. 

BAIL, 

may  take  the  person  bailed,  ii.  58. 
BANK-BILL, 

whether.goods  and  chattels,  i.  857,  858. 

not  money,  i.  859. 

is  a  promissory  note,  i.  351. 
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BANK  CHECK, 

is  an  order,  L  343. 
BANK-NOTE, 

term  includes  notes  of  other  States,  i.  236. 

whether  subject  of  larceny,  i.  1013. 

meaning  of  the  words,  iL  557,  559. 

what  is  larceny  of  a,  ii.  559. 

of  broken  bank,  passing,  when  false  pretence,  iL  399. 

whether  valid,  not  conforming  to  statute,  ii.  394. 
BANKRUPT, 

perjury  by,  in  swearing  to  his  schedule,  L  379. 
BANKRUPT  ACT, 

of  the  United  States,  how  statute  repealing  construed,  i.  501. 
BANKRUPTCY, 

fraudulent,  the  law  of,  ii.  79. 
BARN, 

when  the  subject  of  arson,  i.  306. 

when  parcel  of  the  castle,  L  307. 
BARRATRY, 

what — indictable,  i.  981 

whether  disqualifies  to  be  a  witness,  i.  744,  745. 
general  discussion  of  the  offence,  ii.  80-84. 

general  view,  ii.  80. 

definition,  &c,  ii.  81. 

analogous  to  maintenance,  libel,  &c.,  ii.  82. 

requires  three  acts  —  form  of  indictment,  ii.  82. 

in  whose  name,  &c,  actions  brought,  ii.  83. 

misdemeanor — how  punishable,  ii.  84. 
"  BARTERING," 

meaning  of  the  word,  ii.  566. 
BASTARDY, 

entertaining  one  guilty  of,  not  indictable,  i.  644. 
BATHING, 

in  open  sea,  when  indictable,  i.  1066. 
BATTERY,  (See  Assault  —  Assault  and  Batteby.) 

what — indictable,  i.  551, 988;  iL  85. 

civil  suit  also  for,  i.  551. 

how,  if  inflicted  at  request  of  person  injured,  i.  569. 

inflicted  on  several,  how,  after  conviction  in  respect  to  one,  i.  805. 

includes  an  assault,  iL  72. 

may  be  justified  by  an  assault,  ii.  60. 

what  touching  necessary,  ii.  86. 

justifiable  in  defence  of  property,  iL  642. 

in  defence  of  the  person,  ii.  646. 
BATTLE.  (See  Enemy.) 

BAWDY-HOUSE,         (See  House  op  Ill-Fame.) 

keeping  of,  indictable,  and  why,  i.  665,  947. 

wife  liable,  i.  454. 
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BAWDY-HOUSE,  —  continued. 

keeping,  not  disqualify  to  be  a  witness,  i.  744. 

procurer  of  keeping,  held  as  keeper,  i.  627. 
general  discussion  of  the  offence  of  keeping,  i.  1  OS  7-1 041. 

definition  —  why  keeper  indictable,  i.  1037, 1038. 

common  bawd,  not  indictable,  i.  1038. 

house  need  not  be  kept  for  lucre,  i.  1038. 

house  of  "  ill-fame  "  —  Connecticut  statute,  i.  1039. 

attempts — letting  house  for  bawdry,  i.  1040. 

the  latter  matter  as  it  stands  in  principle,  L  1041. 
BAYS, 

territorial  jurisdiction  over,  L  75. 
BEARS, 

not  subjects  of  larceny,  ii.  787. 

"  BEAST," 

meaning  of  the  word,  ii.  957,  1173. 

"  BEATING," 

a  man,  what  is  not,  i.  247. 
BEES.  (See  Honey  Bees.) 

BEGINNING  TO  DESTROY,  (See  Destroy.) 

a  house,  what,  i.  253. 
BENEFIT  OF  CLERGY, 

what,&c,  L  715-717. 
BESTIALITY.  (See  Sodomy.) 

BETTING,  (See  Elections — Gaming.) 

what  it  is,  ii.  590,  591,  593,  597. 

procurer  of,  to  be  held  as  doer,  i.  627. 

on  election,  meaning  of  statutes  against,  i.  236. 

forfeits  the  money,  i.  698. 

the  offence  of  betting  on  elections  considered,  ii  594-597. 
BIGAMY.  (See  Polygamy.) 

"BILL  OBLIGATORY," 

meaning  of  the  words,  ii.  528. 
BILL  OF  EXCHANGE, 

what  is,  i.  852;  ii.  525,  526,  797. 

need  not  be  negotiable,  L  852. 

is  not  money,  i.  359. 

is  an  order,  L  343. 
BIRDS.  (See  Singing  Birds.) 

BIRTH.  (See  Concealment  of  Birth.) 

BLASPHEMY  AND  PROFANENESS, 

indictable,  i.  946. 
general. discussion  of  the  offence,  ii  87-94. 

why  indictable,  ii.  87. 

definition  of  blasphemy,  &c,  ii.  88. 

reviling  the  Scriptures,  ii.  89,  94. 

reviling  the  author  of  Christianity,  ii.  90. 

profane  swearing,  ii.  91. 
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BLASPHEMY  AND  PROFANENESS,—  continued. 

statutory  blasphemy  and  profaneness,  iL  92. 

these  statutes  not  unconstitutional,  iL  92. 

liberty  of  speech,  &c.,  not  to  be  abridged,  iL  93. 

Scotch  law  of  blasphemy,  iL  94. 

'intoxication,  whether  an  excuse,  ii.  94. 
BOARS.  (See  Wild  Boars.) 

BODIES.  (See  Dead  Bodies.) 

BODILY  HARM.  (See  Grievous  Bodily  Harm.) 

BOND, 

whether  subject  of  larceny,  L  1013 ;  iL  784,  785. 
BONDS  FOR  THE  PEACE, 

may  be,  on  conviction  for  assault,  iL  71 ;  and  see  L  724. 
"BOOK  OF  ACCOUNTS," 

meaning  of  the  words,  iL  557. 
BOOKSELLER, 

when  liable  criminally  for  libel  sold  in  his  store,  i.  403-405. 
BOSTON  HARBOR, 

within  county  lines,  L  115 
BREACH.  (See  Prison  Breach.)         * 

BREACHES  OF  THE  PEACE, 

conspiracies  to  create,  indictable,  ii.  220. 
BREAK — BREAKING,  (See  Forcibly  Break — Burglary  and  other 

Breakings.) 

legal  meaning  of  the  words,  L  327. 

what  is,  in  prison  breach,  ii.  1031,  1035  et  seq. 

of  castle.,  what,  i.  807,  327. 

warehouse,  meaning  of  the  statute,  L  251. 
BREAK  JAIL.  (See  Prison  Breach.) 

BRIBERY, 

indictable,  i.  919,  922. 

offer,  indictable,  L  543,  689. 

whether  disqualifies  to  be  a  witness,  i.  744,  745. 

of  voters  at  municipal  election,  i.  543. 
general  discussion  of  the  offence,  iL  95-98. 

definition,  &o.,  ii.  95. 

act  must  tend  to  pervert  justice  —  illustrations,  ii.  9$. 

whether  felony  or  misdemeanor,  ii.  97. 

attempts,  merely  offering  bribe,  &o«,  ii.  98. 

where  indictable,  ii.  98. 
BRIDGE,  (See  Way.) 

legal  meaning  of  the  word,  L  318. 
BROTHER, 

neglect  of,  causing  his  death,  iL  690. 

Buggery.        (See  sodomy.) 

BUILD,  (See  Builiding.) 

what  it  is  to,  L  239. 
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BUILDING,  (See  Wooden  Buildings.) 

legal  meaning  of  the  word,  i.  S09. 
BURGLARY,    (See  Break — Burglary  and  other  Breakings.) 

what  it  is—  indictable,  i.  293, 427,  996. 

not  offence  against  property,  but  security,  i.  1012. 

must  be  two  intents,  i.  427. 

how,  when  intent  is  to  commit  misdemeanor,  and  felony  is  commit- 
ted, i.  667. 

whether  the  felony  intended  most  be  possible,  i.  674,  678. 

how  the  place  must  be  described,  i.  294. 

committed  by  breaking  inside  doors,  L  307. 

what  breaking  necessary  in,  L  327. 

species  of  attempt,  i.  524. 

attempted  felony  need  not  be  committed,  i.  524. 

effect  of  consent  to  enter — plans  to  entrap,  &c.,  i.  570. 

what  will  make  accessory  before  in,  i.  618. 

and  larceny,  two  crimes  or  one,  i.  893-895. 

and  robbery,  how,  i.  894,  895. 
BURGLARY  AND  OTHER  BREAKINGS,  (See  Burglart.) 

general  discussion  of  the  offence,  ii.  99-119. 

definitions,  ii.  99  and  note. 
The  breaking  and  entering,  ii.  100-105. 

of  the  breaking,  ii.  100, 103-105. 

of  the  entry,  and  what  it  is,  ii.  100. 

entry  by  a  tool,  &c.  ii.  101. 

how  far  entry  must  extend,  ii.  102. 

what  must  be  broken  and  entered,  ii  103, 104. 

breaking  out,  ii.  105. 
The  time  of  the  breach  and  entry,  ii.  106-108. 

must  be  night  —  what  is  night,  ii.  106. 

under  English  statutes,  as  common  law,  how,  ii.  107, 108. 
The  place  of  the  breach  and  entry,  ii.  109-111. 

must  be  in  dwelling-house,  church,  or  walled  town,  ii.  109. 

another's  —  one's  own  house  or  room,  ii.  110,  111. 

rooms  of  lodgers  and  guests,  ii.  110,  111. 
The  intent,  ii.  112-116. 

two  intents  —  what  must  be  the  ulterior  intent,  ii  112. 

intending  one  result,  but  accomplishing  another,  ii.  112, 113. 

intent  to  do  an  impossible  thing,  ii.  114. 

intent  presumed  from  the  act,  ii.  115. 

form  of  the  indictment,  ii.  115, 116. 
Statutory  breakings,  ii.  117. 
Concluding  points,  ii.  118, 119. 

consent  to  the  burglary  —  previous  jeopardy,  ii.  118. 

is  felony  —  consequences,  ii.  119. 

principals  of  the  second  degree,  ii.  119. 
BURIAL,  (See  Sepulture.) 

indictable  to  refuse,  i.  950. 
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BURIAL, —  continued. 

conspiracy  to  prevent,  ii.  221. 
BURN  —  BURNING,  (See  Arson  —  Arson  and  other  Burnings.) 

legal  meaning  of  the  words,  i.  325. 

when  procurer  of,  held  as  doer,  i.  627. 
BUYING   AND    SELLING   PRETENDED   TITLES.   (See   Pretended 

Titles.) 
BUYING  WIFE.  (See  Wife.) 

CABIN, 

of  a  vessel,  whether  a  shop,  L  312. 
CAPTURES, 

wrongful,  innocently  made,  through  mistake  of  facts,  i.  385. 
CARELESSNESS,  (See  Accident  —  Neglect.) 

producing  ignorance  of  fact,  ii.  21. 

death  created  by,  how  considered,  ii.  718,  719. 

not  sufficient  to  constitute  the  intention  in  larceny,  ii.  862. 
general  discussion  of  as  an  ingredient  in  crime,  i.  389-398. 

the  doctrine  stated,  i.  389. 

illustrations  as  to  homicide,  i.  390. 

from   nuisances,    servants,    ways,    arson,   Buffering    dangerous 

animals  to  go  abroad,  &c  i.  392-394. 
from  law  of  libel,  i.  395. 

carelessness  must  be  sufficient  in  degree,  i.  396. 

doctrines  of,  not  applicable  to  all  crimes,  L  396. 

some  crimes  require  a  specific  intent,  i.  396. 

carelessness  less  intensely  criminal  than  direct  purpose,  i.  397. 

these  doctrines  complicate  themselves  with  other  doctrines,  L  398. 
CARNAL  ABUSE,  (See  Rape.) 

of  female  children  —  attempt,  i.  685, 688 ;  il  1091. 

how  in  Ohio,  i.  38,  note. 

the  offence  considered,  ii.  1076, 1088. 
CARRIERS.  (See  Common  Carriers  —  Letter  Carriers.) 

CARRYING  WEAPONS, 

general  discussion  of  the  offence,  ii.  120-125. 

open  weapons,  ii.  120. 

concealed  weapons,  ii.  121. 

construction  of  various  statutes,  i.  269 ;  ii.  122, 123. 

constitutionality  of  these  statutes,  il  124, 125. 
«  CASTAWAY," 

meaning  of  the  word,  i.  254. 
CASTLE,  (See  Dwelling-House.) 

in  law,  what  is,  i.  294-307. 
CASUS  OMISSUS, 

how  considered,  L  193. 
CATS, 

not  subjects  of  larceny,  ii.  787. 
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"CATTLE,"  (See  Animals.) 

meaning  of  the  word,  ii.  957. 

the  word  may  include  hones,  geldings,  asset,  pigs,  L  343. 
CAUSING  A  FALSE  ENTRY, 

what  it  is,  L  241. 
CAVEAT  EMPTOR, 

meaning  and  application  of  the  maxim,  i.  11. 
CELLAR, 

may  be  a  warehouse,  i.  310. 
CHALLENGE,  (See  Duelling.) 

to  fight  duel,  indictable,  i.  980;  ii.  314. 
in  foreign  State,  L  111. 
CHALLENGING, 

above  twenty  jurors  —  forfeiture,  i.  789. 
CHAMPERTY  AND  MAINTENANCE, 

what  —  indictable,  i.  981. 

not  committed  by  judicial  sale,  i.  262. 
when  mistake  of  facts,  i.  385. 

punishment  of,  i.  721,  note. 
general  discussion  of  these  offences,  ii.  126-141. 

question  mestly  arises  in  civil  jurisprudence,  ii.  126. 
Maintenance,  ii.  127-134. 

definitions,  &c.  ii.  127,  128. 

must  be  in  court,  ii.  128. 

exploded  doctrines,  ii.  129. 

present  doctrine,  ii.  130. 

exceptions;  or,  what  is  not  maintenance,  iL  131, 132. 

view  of  the  doctrine  on  principle,  ii.  138, 134. 
Champerty,  ii.  135-137. 

definition,  &c.  ii.  135. 

attorneys,  &c.,  when  guilty,  ii.  186. 

view  of  champerty  on  principle,  ii.  187. 
Buying  and  selling  pretended  titles,  ii.  138-141. 

the  common-law  doctrine,  ii.  138. 

old  English  statute  —  conveyances,  iL  139, 140. 

interpretation  of  the  statutes,  ii.  141. 
CHANCE  MEDLEY, 

what  it  is,  ii.  615. 
"  CHARGED  WITH  CRIME," 

meaning  of  the  words,  i.  272. 
"CHATTELS/*  (See  Goods  and  Chattels.) 

legal  meaning  of  the  word,  i.  857,  358. 
CHEATS,  (See  False  Pretences  —  False  Token.) 

how  defined,  indictable,  L  1007, 1016. 

by  fraudulently  obtaining  a  signature,  L  1018. 

what  false  token  necessary  in,  i.  1019. 
general  discussion  of  the  offence,  iL  142-165. 

definition,  iL  142. 
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CHEATS,  —  continued. 

stat  83  Hen.  8,  c.  1,  ii.  142. 

most  be  symbol  or  token,  ii.  143. 
Nature  of  the  symbol  or  token,  i.  144, 156. 

mere  words  or  lie,  not  enough,  ii.  144. 

illustrations  of  this  doctrine,  ii.  144-154. 

distinction  between  falsehood  and  false  token,  ii.  145-154. 

selling  by  measure,  ii.  145. 

check,  and  no  funds  —  false  brands  and  marks,  ii.  146, 149. 

worthless  paper — forgery — passing  counterfeit  money,  &c.,  ii.  147, 148. 

South  Carolina  statute,  ii.  147,  note. 

counterfeit  brands,  &c.,  ii.  149. 

enlisting,  under  a  falsehood,  as  a  soldier,  ii.  150. 

false  personation,  ii  151-153. 

misreading  a  writing,  ii.  154. 

whether  the  token  must  be  public,  ii.  155. 

promissory  notes  of  individuals,  ii.  155. 

need  not  be  of  apparent  legal  validity,  ii.  156. 
Nature  of  the  fraud  involved,  ii.  157,  158. 

person  defrauded,  the  act  must  be  on  confidence  in  the  token,  iL  157. 

kind  of  property  obtained,  ii.  158. 
Public  cheats,  ii.  159-161. 
Concluding  points,  ii.  162-165. 

indictment  for  cheat  or  other  crime,  at  election,  ii.  162. 

is  misdemeanor,  ii.  162, 164. 

whether  the  act  can  also  be  larceny,  ii.  168. 

punishment  of  cheat,  ii.  164. 

attempts  to  cheat,  ii.  165. 
CHECK  (See  Bank  Check.) 

CHESAPEAKE  BAY. 

within  territorial  jurisdiction,  i.  75. 
CHILD,  (See  Carnal  Abuse  —  Children.) 

may  maintain  parent  in  suits,  ii.  132. 

at  what  period,  the  subject  of  murder,  iL  669,  670. 

killing  his  parent  by  abuse,  ii.  714. 
CHILD  MURDER, 

general  discussion  of  the  offence,  iL  166-171. 

the  old  English  statute,  ii.  166. 

the  modern  one,  iL  167. 

American  enactments,  ii.  168. 

whether  stat  21,  Jac.  1,  c.  27,  is  common  law  here,  iL  169. 

what  is  concealment  of  death,  ii.  1 70. 

case  within  the  mischief —  child  born  alive,  ii.  171. 
CHILDREN,  (See  Carnal  Abuse  —  Child.) 

abandoning,  indictable,  L  995,  769. 

neglect  to  provide  with  food,  i.  769,  773,  995. 
CHIMNEY, 

is  part  of  the  dwelling-house,  i.  298. 
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CHINA, 

how  our  laws  extend  oyer  our  citizens  there,  L  90. 
CHOLERA, 

filthy  house  in  time  of,  i.  9S9. 
CHOSE  IN  ACTION,  v 

what  is,  i.  357,  1013. 

whether  a  subject  of  larceny,  i.  1013. 

not  larceny  of,  at  common  law,  ii.  783-785, 

otherwise  under  statutes,  ii.  797. 
CHRISTIANITY, 

a  part  of  our  common  law,  L  945  ;  ii.  87  and  note. 

reviling,  indictable,  ii.  90. 
CHURCH, 

affray  in,  ii.  36,  64. 

breaking  into,  burglary,  ii.  109. 
CIVIL  ACTION.  (See  Civil  Suit.) 

"  CIVIL  OFFICER," 

a  legislator  not,  i.  914. 
CIVIL  PROCESS, 

obstructing,  whether  indictable,  i.  918. 
CIVIL  REMEDY, 

may  be  had  in  addition  to  indictment  i.  551-564. 

for  assault,  ii.  76,  77. 
CIVIL  SUIT, 

is  to  recover  damages,  i.  544. 

not  ordinarily  barred  by  criminal  prosecution,  i.  551, 552. 

whether,  in  case  of  felony,  it  can  be  carried  on  before  the  criminal, 
i.  553-563. 

how  differs  from  criminal,  as  to  the  punishment  or  damages,  i.  733-735. 
CIVIL  TRESPASS, 

whether  homicide  in  committing,  indictable,  and  how,  ii.  718. 
CLEAN  HANDS,  (See  Plaintiffs.) 

plaintiff  in  civil  suit  must  have,  i.  11,  553,  565. 

whether  doctrine  o£  applies  to  false  pretences,  ii.  444, 445. 
CLERGY.  (See  Benefit  of  Clergy.) 

CLERK,  (See  Agent  —  Servant.) 

in  criminal  law,  who,  i.  288. 

who  is,  in  embezzlement,  ii.  835-342. 
CLERK  IN  ORDERS, 

beating,  indictable  in  England,  i.  945 ;  ii.  68. 
CLERK  OF  COURT.  (See  Officer.) 

CLOSE  INTERPRETATION, 

what  it  is,  i.  222. 

when  followed,  i.  223,  224. 

what  it  implies,  i.  225. 
COCCULUS  INDICUS  BERRIES, 

under  what  circumstances  poison,  i.  681. 
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COCKFIGHTING,  (See  Gaming.) 

whether  indictable,  L  949 
COFFEE-HOUSE, 

not  an  inn,  L  814. 
«  COIN,"  (See  Counterffiting.) 

unfinished,  is  not,  i.  255. 
"  COIN  AT  THE  TIME  CURRENT," 

meaning  of  the  words,  ii.  282. 
«  COIN  BY  LAW  MADE  CURRENT," 

meaning  of  the  words,  ii.  283. 

COKE, 

his  works  as  authority  in  criminal  matters,  i.  41. 

COLLECTOR, 

on  commission,  of  money,  whether  servant,  &c^  in  embezzlement, 

ii.  338,  356. 
COLLECTOR  OF  CUSTOMS, 

deputy,  may  administer  oath,  i.  180. 
COLORED  PERSON.  (See  Person  of  Color.) 

»  COLORING," 

meaning  of  the  word,  ii.  279. 
COMBINATION, 

of  persons  to  commit  crimes,  as  to  the  intent,  L  430-440. 

to  injure  individuals,  indictable,  i.  1024, 1025. 

as  an  element  in  the  law  of  conspiracy,  ii.  181  et  seq. 

of  numbers,  as  supplying  physical  force,  ii.  479, 493. 
COMBUSTIBLE  ARTICLES, 

when  keeping  of,  indictable,  i.  1042. 
COMMAND, 

how  indictable,  when  following  it  results  in  death,  L  999. 
COMMERCE,  J 

United  States  to  regulate,  i.  140. 
COMMISSION  MERCHANT, 

embezzling  the  money,  ii.  356. 

larceny  of  the  goods  by,  ii.  854. 
COMMITMENT.  (See  Contempt  of  Court.) 

COMMON  BARRATRY.  (See  Barratry.) 

COMMON  BAWD, 

not  indictable,  i.  1038. 
COMMON  CARRIERS, 

the  doctrine  of  larceny  by,  ii.  843-846. 
COMMON  DRUNKARD, 

statutory  offence  —  what,  ii.  307. 
COMMON  GAMBLER, 

offence  of  being,  ii.  599. 
COMMON  GAMING-HOUSE.  (See  Gaming  Housr.) 

COMMON  LAW,  (See  Criminal  Law  — Law.) 

applies  in  criminal  matters,  i.  36. 

whether  ecclesiastical  law  a  part  of,  i.  39. 
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how,  of  military  and  martial  law,  i.  44-46. 

authorities  as  to,  in  criminal  matters,  i.  41,  42. 

statutes  construed  according  to  the  reason  of,  i.  1 76. 
in  harmony  with,  i.  189. 

not  taken  away  by  statutes  by  implication,  i.  190. 

whether  applicable  to  the  condition  of  slavery,  i.  782. 

its  force  under  the  jurisdiction  of  the  United  States,  i.  155-167. 
COMMON  NUISANCE.  (See  Nuisance.) 

COMMON  SCOLD, 

indictable,  i.  980. 

how  punished,  i.  722. 
general  discussion  of  the  offence  of  being  1  i.  1048-1045. 

is  nuisance  at  common  law,  i.  1048. 

definition,  form  of  indictment,  &c.,  i.  1044. 

misdemeanor  — punishment,  i.  1045. 
COMPOUNDING  CRIME,  (See  Private  Satisfaction.) 

what  —  indictable,  i.  558-561. 

doctrine  not  applicable  to  lowest  offences,  i.  544. 

when  by  receiving  stolen  goods,  i.  688. 
general  discussion  of  the  doctrine  of  L  646-651. 

what  —  not  accessorial  —  theft  bote,  i.  646. 

formerly  made  the  person  an  accessory,  i.  646. 

applies  to  some  misdemeanors  —  not  all,  i.  647. 

as  to  penal  actions,  i.  648. 

tt speaking  with  the  prosecutor"  —  prisoner  making  reparation  for  the 
injury,  i.  649. 

bonds,  &c.  given  by  way  of  satisfaction,  i.  650. 

extortions,  &c.  analogous  to  compounding,  i.  651. 
COMPOUND  LARCENY,  (See  Larceny  —  Privately.) 

general  discussion  of  ii.  881-896. 

general  view  of  the  law  of,  ii.  881. 

larceny  from  the  person,  ii.  882-886. 

in  the  dwelling-house,  shop,  &c  ii.  887,  888. 

by  the  wife  in  the  "  building''  of  the  husband,  ii.  889. 

of  the  mail,  from  post-office,  &c.  ii.  891-896. 

"  post  letter,"  ii.  894. 

"  person  employed  in  the  post-office, "  ii.  895. 

"  secrete,"  ii.  896. 
COMPULSION, 

what,  takes  from  an  act  its  criminal  quality,  i.  441-449. 
CONCEALED  WEAPONS.  (See  Carrying  Weapons.) 

CONCEALMENT  OF  BIRTH,  (See  Child  Murder.) 

what  it  is,  ii.  1 70. 
CONCURRENT  REMEDIES, 

general  views  of  the  doctrine  of,  i.  796-828. 

under  statutes  and  at  common  law,  i.  201 ,  208,  206-208. 

how,  where  there  is  a  by-law,  L  548. 
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corporation  and  individuals  both  indictable  for  same  act,  i.  607. 
CONDITION, 

precedent,  what,  i.  760. 

subsequent,  what,  i.  760. 

violated,  what,  L  761. 

effect  of  violating,  i.  761. 
CONFESSION, 

by  plea  of  guilty,  L  747. 
CONFISCATION  ACTS, 

forfeitures  by,  i.  698. 
"CONGREGATION  ASSEMBLED,"  (See  Disturbing  Mzbtingb.) 

what  is,  i.  242. 
CONIES, 

when  subjects  of  larceny,  ii.  787. 
CONQUEST, 

of  a  country,  not  change  its  laws,  i.  14. 
CONSCIENCE.  (See  Divine  Law.) 

CONSENT, 

of  prisoner,  he  may  be  put  a  second  time  in  jeopardy,  L  842-850. 

of  party  injured  to  the  injury,  effect  of,  i.  £66-571. 

to  homicide,  no  defence,  L  954,  955. 

relinquishing  constitutional  rights  by,  L  840, 842. 

its  effect  in  abduction,  ii.  2. 

when  prevents  an  act  from  being  an  assault,  ii.  56,  57. 

to  embezzlement,  what,  and  effect  of,  ii.  852. 
CONSEQUENCES, 

of  an  act,  particular  and  general,  i.  512,  513. 

of  crime,  L  694-764. 

removed  by  pardon,  i.  710. 

of  an  act,  presumed  to  be  intended,  ii.  42, 47, 115. 
CONSPIRACY, 

how  indictable,  i.  1024, 1025. 

to  do  a  mere  civil  injury  —  or  public,  i.  1042. 

the  combination  a  sufficient  act,  i.  519. 

cannot  be  committed  by  one  person,  i.  811. 

when  discharge  of  one  discharges  the  rest,  i.  811. 

indictment  sustained  though  proof  shows  full  offence,  i  805,  822. 

a  species  of  attempt,  i.  689. 

to  commit  adultery,  i.  690. 

whether  disqualifies  to  be  a  witness,  i.  744,  745. 

corrupt,  respecting  appointment  to  office*  ii.  96,  and  note,  218. 

stat  88  Edw.  1,  stat.  2,  against,  ii.  128. 

to  get  undue  price  for  goods,  ii.  429. 
general  discussion  of  the  offence,  ii.  172-281. 

definitions,  &c,  ii.  172, 176. 

some  general  views,  ii.  1 7S,  1 74. 

under  stat  88  Edw.  1,  stat  2,  ii.  175. 
[694] 


TO  BOTH  VOLUMES.  CON 

CONSPIRACY,  —  continued. 

construction  of  this  statute,  ii.  175. 
whether  it  is  common  law  in  this  country,  ii.  175,  note, 
is  indictable  under  earlier  common  law,  ii.  177. 
how  expanded  in  modern  times,  ii.  177. 
how  common  law  modified  in  this  country,  ii.  1 78. 
distinction  between  the  means  and  object,  ii.  179. 
consists  of  doctrine  of  attempt  and  doctrine  of  combination,  ii.  180 
The  element  of  the  law  of  corrupt  combinations,  ii.  161-190. 
combinations  as  giving  power  for  evil,  ii.  181. 
thing  intended  need  not  be  such  as  would  be  a  crime  done  by  one, 

ii.  182. 
illustrations  and  limitations  of  this  proposition,  ii.  183. 
to  commit  a  civil  trespass  on  real  estate,  ii.,  188, 184. 
wrongs  in  their  nature  not  aggravated  by  combination,  ii.  182-186. 
combination  to  commit  adultery,  ii.  185. 
conspiracy  too  small  in  evil,  ii.  187. 

how  many  must  combine  —  husband  and  wife,  &c.  ii.  188, 189. 
among  laborers,  to  raise  wages,  ii.  189. 
must  be  consent  of  will  —  what  —  how  proved,  ii.  190. 
•    The  element  of  the  law  of  attempt,  ii.  191-194. 

conspiracy  an  attempt  —  object  need  not  be  accomplished,  iL  191. 
overt  act  necessary  under  some  statutes,  iL  191. 
at  common  law,  indictment  may  set  out  such  act,  ii.  192. 
this  allegation  need  not  be  proved,  ii.  192. 
peculiar  doctrine  of  attempt  in  conspiracy,  ii.  198. 
how,  where  the  combination  does  not  aggravate,  ii.  194. 
act  too  small  in  magnitude,  ii.  194. 
Application  of  doctrines  to  particular  relations  and  things,  ii.  195-226. 
general  view  and  classification,  ii.  195. 
conspiracies  to  defraud  individuals,  ii.  196-209. 

the  general  doctrine,  iL  196. 

whether  the  means  must  be  agreed  on,  ii.  197-200. 

as  to  which,  English  form  of  the  indictment,  ii.  198. 
American  form,  iL  199, 

question,  on  principle,  ii.  200. 

conspiracy  aggravated  by  its  circumstances,  iL  201. 

illustrations  of  conspiracies  against  individuals,  iL  202-208. 

wager,  and  playing  false,  ii.  202. 

cheating  in  a  trade,  ii.  208. 

other  illustrations,  iL  204. 

electing  directors  of  insurance  company,  iL  205. 

defraud  many  persons,  ii.  206. 

particular  person  not  necessary,  ii.  206. 

of  the  property  intended  to  be  got,  ii.  207. 

procuring  payment  of  a  just  debt,  iL  208. 

limits  of  the  foregoing  doctrines,  iL  209. 

drawing  checks  on  bank  where  no  funds,  ii.  209. 
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cheating  feme  covert  of  husband's  property,  il  209. 

deprive  of  office  in  illegal  company,  ii.  209. 
conspiracies  to  injure  individuals  otherwise  than  by  fraud,  ii.  210-213. 

indictable,  injury  being  either  to  the  property  or  person,  ii.  210. 

illustrations,  ii.  211. 

to  charge  one  with  crime  —  slander,  ii.  212. 

to  change  the  settlement  of  a  pauper,  ii.  213. 

to  marry  paupers,  ii.  218. 
conspiracies  to  disturb  course  of  government  and  justice,  ii.  214-219. 

general  doctrine  —  indict  falsely,  &c,  ii.  214. 

need  not  be  to  do  a  thing  criminal  performed  by  one,  ii.  215. 

to  procure  conviction  for  felony,  and  divide  the  estate,  ii.  215. 

general  doctrine  as  to  prosecuting  for  crime,  ii.  216. 

to  procure  appointment  to  office,  ii.  217,  218. 

disaffection  toward  the  government  and  people,  ii.  219. 

to  lessen  government  revenues,  ii.  219. 
conspiracies  to  create  breaches  of  the  peace,  ii.  220. 

general  doctrine,  and  illustrations,  ii.  220. 
conspiracies  to  create  public  nuisances,  &c,  ii.  221. 

general  doctrine,  illustrations,  ii.  221,  222.  * 

conspiracies  against  both  individuals  and  the  community,  ii.  228-226. 

general  doctrines,  ii.  228. 

of  workmen,  &c,  to  raise  their  wages,  ii.  224,  225. 

to  procure  marriage,  commit  fornication,  &c.,  ii.  226. 
Statutory  conspiracies,  ii.  227-229. 
there  are  statutes  in  some  States  mentioned,  ii.  227,  228. 
the  New  York  and  New  Jersey  statutes,  ii.  228. 
United  States  statutes,  ii.  229. 
Concluding  points,  ii.  280,  231. 
merger  —  in  what  county  indictable,  ii.  280. 
misdemeanor  —  punishment,  ii.  231. 
CONSTABLE,  (See  Officer.) 

indictable  for  escape  of  street-walker,  i.  645. 
indictable  for  what  malfeasance,  ii.  953. 
CONSTITUTIONAL  LAW,    (See  Ex  Post  Facto  Laws  —  Secession 

War.) 
statutes  contrary  to,  void,  i.  24. 
how  for  permits  military  and  martial  law,  L  48*68. 
power  to  suspend  habeas  corpus,  i.  63,  64. 
jurisdiction  of  the  States  over  citizens  abroad,  &c.,  L  120, 121. 
same,  &c.  over  Indian  territory,  i.  122. 
jurisdiction  of  United  States  within  State  limits,  L  128-148. 

outside  State  limits,  i.  149-154* 
the  common  law  under  United  States  constitution,  i.  155-167. 
cruel  and  unusual  punishments,  i.  725. 
power  of  pardon,  i.  749,  757-761. 
as  to  pardon  before  conviction,  L  751,  752. 
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no  pardon  till  the  offence  is  committed,  i.  752  and  note, 
no  second  proeeoution  for  the  same  offence,  i.  824-898. 
statutes  against  blasphemy  and  profaneness  not  unconstitutional,  ii  92. 
as  to  statutes  against  carrying  weapons,  ii.  124, 125. 
carrying  firearms  by  negroes,  ii.  125,  note, 
as  to  contempts  in  absence  of  the  court,  ii.  248,  244. 
United  States  statutes  against  importing  qoin,  constitutional,  ii.  268. 
whether  States  can  legislate  about  the  coin,  ii.  272. 
statute  of  embezzlement  void  as  being  partial,  ii.  865. 
as  to  forgery  under  State  laws,  ii.  524. 
right  to  tax  gaming,  ii.  578. 
right  to  prohibit  lotteries,  ii.  578. 

right  to  prohibit  sale  of  intoxicating  liquor,  ii.  1148-1153.    • 
Notb.  —  Some  other  points  may  be  found  under  their  own  appropriate  titles. 

CONSTITUTIONAL  POWER, 

requires  legislation,  when,  i.  141. 
CONSTITUTIONAL  RIGHTS, 

may  be  waived,  L  840. 
CONSTITUTION  OP  UNITED  STATES,      (See  United  States.) 

does  not  adopt  the  common  law,  i.  159. 

judicial  power  under,  i  56,  57, 160, 161. 
CONSTRUCTION.  (See  Interpretation  of  Statutes.) 

CONSULS, 

what  are  —  not  ministers  —  not  exempt  from  laws,  &c.,  L  97. 

how -quasi  judges  under  treaties,  i.  90,  91. 

in  what  tribunal  prosecuted,  i  148, 161. 

by  what  law  tried,  i.  161. 
CONTAGIOUS  DISEASE, 

one  having,  may  stay  in  his  own  house,  i,  989. 
not  go  out  into  public  places,  i.  939. 

not  carry  out  one  having,  i.  939. 
CONTEMPT  OF  COURT, 

all  courts  may  punish,  L  186. 

whether  prosecution  for,  bars  indictment  for  the  same  act,  i.  897. 

whether  pardonable,  i.  759. 
general  discussion  of  the  doctrine,  n.  232-259. 

general  nature  of  these  contempts,  ii.  232. 

how  far  to  be  discussed,  &c.,  ii.  233. 
Against  what  tribunal  or  assemblage,  ii.  234-237. 

every  judicial  tribunal,  ii.  284. 

against  justices  of  the  peace,  ii.  235, 236. 

against  legislative  bodies,  ii.  287. 

against  officers,  public  meetings,  &c,  ii  287. 
By  what  act  the  contempt  is  committed,  ii  238-253. 

general  doctrine  as  stated  by  Erskine,  ii  238,  note. 

general  proposition  —  plan  of  the  discussion,  ii  288. 

contempts  in  the  presence  of  the  court,  ii.  239,  240. 
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general  doctrine,  and  illustrations,  ii.  239,  240. 
contempts  by  officers  of  the  court,  not  in  its  presence,  iL  241. 

general  doctrine,  and  illustrations,  ii.  241. 
contempts  by  parties,  &c.,  not  in  its  presence,  iL  242. 
contempts  by  other  persons,  not  in  its  presence,  iL  248-248. 
no  such— .unconstitutional,  ii.  243. 
contrary  doctrine,  iL  244. 
illustrations  of  these  contempts,  iL  244,  245. 
how  under  United  States  statute,  ii.  246. 
how  the  matter  stands  in  reason,  ii.  247. 
whether  proceed  for  the  contempt  after  cause  is  ended,  ii.  248. 
contempts  against  justices  of  the  peace,  iL  249. 

general  doctrine  as  to  what  are,  ii.  249. 
contempts  viewed  as  indictable  offences,  iL  250-253. 
Consequences  of  the  contempt,  iL  254-259. 
of  the  proceedings  and  punishment,  ii.  254-257. 
judge  not  always  bound  to  notice  contempt,  iL  258. 
where  other  remedies  exist,  iL  259. 
CONTEMPTS.     (See  Contempt  of  Court  —  Legislative  Contempts.) 
CONTRACT, 

when  not  enforced,  i.  11. 
breach  of,  not  indictable,  i.  1016. 
meaning  of  the  word,  ii.  580. 
CONTRA  FORMA M  STATUTL     (See  A<*ainst  the  Form  op  the 

Statute.) 
CONVEYANCE, 

of  lands,  void  for  adverse  possession,  ii.  139-141. 
CONVICTION,  (See  Foreign  Conviction.) 

legal  meaning  of  the  word,  L  861. 
bars  a  second  prosecution,  L  841. 

though  erroneous,  i.  862,  868. 
of  one  on  indictment  against  several,  L  811, 812. 
COONS, 

not  subjects  of  larceny,  ii.  787. 
CORONER, 

preventing  him  from  holding  inquest,  &c^  indictable,  L  919. 
indictable  for  what  malfeasance,  iL  958. 
"  CORPORAL  OATH," 

meaning  of  the  words,  ii.  982,  note. 
CORPORATION,  (See  Municipal  Corporation.) 

definition  of,  i.  501  and  note. 

what,  whose  interests  are  deemed  public  interests,  L  543. 
whether  rights  vested  in,  divested  by  pardon,  L  757. 
is  a  person  in  the  law  of  embezzlement,  iL  336. 
may  be  extortion  from,  ii.  391. 
forgery  on  a  non-existing,  indictable,  iL  510. 
form  of  indictment  for  such  forgery,  iL  510. 
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general  view  as  to  responsibility  of,  for  crime,  i.  501-507. 

the  question  staled,  L  501. 

the  general  doctrine,  i.  502. 

distinction  of  nonfeasance  and  misfeasance,  L  503,  504. 

limit  of  the  foregoing  doctrines,  i.  505,  506. 

concurrent  liability  also  in  individuals,  i.  507. 
CORPSE,  (See  Dead  Bodies  —  Sepulture.) 

indictable  to  steal,  i.  950. 

to  refuse  to  bury,  or  to  dig  up,  i.  950. 
CORRUPTION  OF  BLOOD, 

what  it  is,  i.  788. 

not  in  this  country,  L  741. 

effect  of  pardon  on,  i.  764. 
COSTS, 

when  taken  away  by  pardon,  L  757,  758. 
COUNSEL, 

anciently,  not  allowed  to  prisoner,  i.  842. 

interpretation  of  statute  allowing,  L  257,  258,  259. 

effect  of  employing  many,  L  624,  note. 
COUNSELLORS.  (See  Advocate  —  Lawyers.) 

COUNTERFEIT  BILLS, 

construction  of  Ohio  statute,  L  253. 
COUNTERFEIT  COIN,  (See  Counterfeit  Monet.) 

construction  of  statute  against  buying,  L  255.. 
COUNTERFEITING,  (See  Forgery  —  Utter.) 

of  coin,  indictable,  i.  980. 

of  records,  indictable,  i.  919. 

a  species  of  attempt,  i.  524. 

the  injury  need  not  be  accomplished,  i.  524. 

whether  offence  to  have,  with  intent  to  utter,  i.  865. 

what  is  a  tool  or  instrument  for,  i.  884. 

what  an  attempt  to  utter,  i.  688. 

when  drunkenness  excuses  uttering,  L  499. 

similitude  to  the  supposed  original,  L  691. 

when  procurer  of,  held  as  doer,  L  627. 

conviction  for  less  than  is  charged,  i.  810. 

when  conviction  for,  under  both  State  and  United  States  laws,  i.  145, 
885. 

meaning  of  the  word  counterfeit  —  what  is  a  counterfeiting,  ii.  276- 
278. 
as  to  the  coin,  general  discussion  of  the  offence,  ii.  260-287. 

what  is  coin,  &c,  ii.  260. 

relation  of  this  offence  to  forgery,  ii.  261. 

provisions  of  United  States  constitution,  ii.  262/ 

no  common-law  counterfeiting  against  United  States,  ii.  268. 

statutes  of  the  United  States,  ii.  264-267. 

statutes  against  importing  coin,  constitutional,  ii.  268. 
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English  law  —  the  king's  prerogatiye  as  to  coin,  ii.  269. 

counterfeiting  is  treason,  when  and  why,  ii.  270. 

common  law  of  the  States,  ii.  271-274. 

power  of  the  States  to  legislate,  ii.  272, 274. 

coin  as  a  false  token-**- attempts,  ii  213. 

passing  counterfeit  coin,  ii.  273. 

meaning  of  sundry  words,  ii.  274. 

"  counterfeit — counterfeiting,"  what  is,  ii.  276-278. 

"  coloring,"  ii.  279. 

"  milled  money,"  ii.  280. 

44  instrument  adapted  for  coining,"  ii.  281. 

44  puncheon,"  ii.  281.  , 

44  coin  at  the  time  current,"  ii.  282. 

u  coin  by  law  made  current,"  ii.  288. 

44  lawful  money,"  &c,  ii.  284. 

44  coin  current  by  usage,"  ii.  285. 
Concluding  points,  ii.  286,  287. 

whether  felony  or  misdemeanor,  ii.  286. 

general  observations,  ii.  287. 
COUNTERFEIT  MONEY,    (See  Countebfmt-Coin  —  Counterfeiting 

—  Forgery.) 

the  offence  of  passing,  ii.  147,  278, 410,  562-566. 
«  COUNTERSIGNED  BY  THE  CASHIER," 

when  a  bill  is  not,  i.  248. 
COUNTRY, 

one  out  of,  indictable  here,  L  80  et  seq. 
COUNTY, 

extent  of  the,  on  the  sea,  &a,  i.  114-117. 

effect  of  acquittal  because  indictment  in  wrong  county,  i.  886. 

penalty  Tested  in,  taken  away  by  pardon,  L  757. 

United  States  not  usually  punish  offences  within,  i.  143, 320. 
COURT,  (See  Contempt  of  Court  —  Proceedings  of  Covets.) 

not  essential  to  the  existence  of  law,  L  158. 

but  esssential  to  its  enforcement,  i.  158. 

crimes  cannot  be  prosecuted  without,  haying  jurisdiction,  i.  79-81. 

cannot  sit  in  foreign  country  without  consent  of  the  government  there 
190. 

whether  of  U.  S.  and  'States  administer  each  other's  laws,  i.  148 ;  iL  986. 

proceeding  without  authority,  effect  of,  i.  866. 

attempts  to  influence,  when  indictable,  i.  919. 

affray  in,  ii.  36. 

assaults  in,  iL  65  and  note,  67. 

taking  paper  from  files  of,  when  contempt,  ii.  241. 
COURT-MARTIAL,  •        (See  Martial  Law— Militaet  Law.) 

effect  of  sentence  of,  as  barring  prosecution,  L  866. 
COVERTURE,  (See  Husband— Wife.) 

meaning  of  the  term,  i.  450. 
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GO  VERTURE, — continued. 

general  discussion  of,  as  an  excuse  for  crime,  L  45$-459. 

how  command  of  husband  excuses  wife,  L  450. 

actual  constraint  always  excuses,  L  451. 

constraint  inferred  from  presence,  i.  452,  453. 

but  not  as  to  some  particular  crimes,  i.  454. 

presumption  of  constraint  but  primd  facie,  i.  455. 

wife  indictable  jointly  with  husband,  i.  456,  459. 

cases  in  which  the  foregoing  rules  do  not  apply,  i.  457-459. 

husband  not  always  liable,  L  459. 
CRANES,       . 

when  subjectjB  of  larceny,  ii.  787. 
CREDIT  TO  STUDENTS, 

statute  against  giving,  L  252. 
"  CREW," 

of  vessel,  includes  officers,  i.  240. 
CRIME,         (See  Act  —  Crimes — Criminal  Law — Intent — Locality 

of  Crime  —  Offence,  &c.) 

what  it  is,  i.  82. 

may  exist  at  common  law,  i.  35-38 

under  the  English  ecclesiastical  law,  i.  39. 

may  exist,  though  a  good  is  done,  i.  409,  410,  426. 

committed  out  of  the  country,  i.  79-91. 
CRIME  AGAINST  NATURE.  (See  Sodomy.) 

CRIMEN  FALSI, 

what — incapacitates  to  be  a  witness,  i.  743. 
CRIMES,  (See  Crime.) 

how  specific,  constituted,  i.  796-803. 

how  carved  out  of  specific  criminal  transactions,  L  804-823. 

may  be  against  both  United  States  and  a  State,  i.  145. 
CRIMINAL, 

the,  causing  himself  to  be  prosecuted,  i.  852. 

killing  a,  detected  in  his  crime,  iL  731. 
CRIMINAL  ACT.  (See  Act.) 

"CRIMINAL  CASES," 

meaning  of  these  words,  i.  32. 
CRIMINAL  INFORMATION, 

refused  when  applicant  is  carrying  on  civil  suit,  i.  552. 
when  the  applicant  is  in  fault,  i.  565. 

cannot  always  be  had  where  indictment  lies,  L  543. 

withheld  where  person  acted  under  constraint,  i.  628, 
CRIMINAL  INTENT.  (See  Intent.) 

CRIMINAL  JURISPRUDENCE, 

how  differs  from  civil,  i.  370,  381. 
CRIMINAL  LAW,  (See  Common  Law  —  Crime  —  Law.) 

general  views  concerning  the,  i.  30-42. 

authorities  in  the,  i.  41, 42. 

what  it  is,  i.  32. 
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CRIMINAL  I, AW,  — continued, 

how  divided,  i.  85. 

of  oar  national  government,  L  163*165. 

of  the  English  ecclesiastical  courts,  i.  39. 

military  and  martial  law,  i.  43-68. 
CRIMINAL  PROSECUTIONS,  (Sea  Civil  Suit.) 

how  differ  from  civil  suits,  i.  544. 
CRUCIBLE, 

not  a  tool,  i.  834. 
CRUEL  AND  UNUSUAL  PUNISHMENTS, 

provision  in  United  States  constitution  does  not  bind  the  States,  i.  725. 

meaning  of,  i.  725. 
CRUELTY, 

as  cause  for  divorce,  the  two  kinds  of  force,  L  997 

to  animals,  how  indictable,  L  1026-1028. 
CUL  DE  SAC, 

whether  it  is  a  highway,  ii.  1286. 
CURTESY.  ' 

tenancy  by  the,  i.  953. 
CURTILAGE, 

meaning  of  the  word,  i.  303. 
CUSTODY, 

difference  between,  and  (xMsession,  iL  829  et  seq. 
CUSTOM, 

how  far  it  can  control  a  statute,  i.  196. 
CUT— CUTTING, 

meaning  of  the  words,  i.  380. 
CUT  OFF  THE  NOSE, 

meaning  of  the  words,  i.  380. 

DANGEROUS  ANIMALS, 

suffering  them  to  go  at  large,  when  indictable,  i.  394. 
DANGEROUS  WEAPON,  (See  Deadly  Weapon.) 

legal  meaning  of  the  words,  i.  385. 

carrying,  when  indictable,  i.  980. 
DAYTIME, 

in  law,  what  is,  i.  293. 
DEAD  BODIES,  (See  Sepulture.) 

not  subjects  of  larceny — clothes,  &c.,  are,  ii.  792. 
DEADLY  WEAPON,  (See  Dangerous  Weapon.) 

legal  meaning  of  the  words,  i.  385. 

death  by  use  of,  murder,  iL  710,  716,  725. 
"DEAL  IN  THE  SELLING,* 

meaning  of  the  words,  i.  241. 
DEATH, 

common-law  punishment  for  felonies,  i.  715. 

when  a  statute  does  not  prescribe  the  punishment,  L  715. 
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DEATH,  —  continued. 

not  so  much  inflicted  in  this  country,  i.  718. 

in  judgment  ofr  day  how  material,  i.  730. 

in  homicide,  must  spring  from  the  act  of  the  accnsed,  ii.  679,  680. 
DEBAUCHERY.  (See  Adultery — Bawdy  House*—  Exposure  of 

Person  —  Rape  —  Sodomy.) 
DECEITS, 

whether  disqualify  to  be  a  witness,  i.  744, 
DECREE, 

of  court,  disobeying,  a  contempt,  ii.  242. 
DEED,  (See  Conveyance.) 

meaning  of  the  word,  ii.  529. 

of  real  estate,  whether  subject  of  larceny,  ii.  785. 
DEER, 

when  subjects  of  larceny,  ii.  787. 
DEFACING  TOMBS.  (See  Sepulture.) 

BE  FA  CTO.  (See  Officer.) 

DEFECTIVE  VERDICT,  (See  Verdict.) 

effect  on  further  proceedings,  i.  844. 
DEFENCE,    (See  Defence  of  Property  —  Homicide  —  Self-Defence.) 

of  self  and  property  —  the  right,  i.  566,  977 ;  ii.  624-667. 
DEFENCE  OF  PROPERTY,  (See  Defence  —  Homicide.) 

general  view  of  the  right  of  (see  Homicide),  ii  624-667. 

assault  in,  ii.  58-60. 

man  may  defend  his  own  property,  ii.  476, 494. 

homicide  in,  whether  murder  or  manslaughter,  ii.  727. 
DELAWARE  BAY, 

within  territorial  jurisdiction,  L  75. 
DEMAND  OF  GUN, 

gun  need  not  be  in  possession,  &c,  i.  674. 
BE  MINIMIS  NON  CURAT  LEX.         (See  Maxims—  Small  Things.) 
DEMOLISH  HOUSE, 

a  house  burned  is  demolished,  i.  245. 

construction  of  statute  against,  i.  425. 
DEMURRER, 

effect  of  erroneous  judgment  for  defendant  on,  L  865. 
DEODAND, 

what — when  forfeited,  i.  708,  note. 

doctrine  not  followed  here,  i.  703. ' 
DESERTION,  (See  Seamen.) 

of  ship,  forfeits  wages  of  seamen,  i.  698. 
DESTROY,  (See  Beginning  to  Destroy — Destroying  Vessels.) 

meaning  of  the  word  as  to  trees,  i.  254. 
as  to  vessels,  i.  254. 
as  to  threshing  machine,  L  245. 
DESTROYING  VESSELS,  (See  Destroy.) 

general  discussion  of  the  offence,  ii.  288-295. 

introduction,  ii.  288. 
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DESTROYING  VESSELS,  —  continued. 

acts  of  congress,  iL  289,  290. 

some  views  of  the  English  laws,  and  of  their  interpretation,  ii.  291. 

destroy,  ii.  292. 

to  the  prejudice  of  underwriters,  ii.  298. 

the  conspiracy,  ii.  294. 

State  enactments,  ii.  295. 
DESTRUCTIVE  MATTER, 

meaning  of  the  words,  L  339. 
"  DESTRUCTIVE  THING," 

whether  it  must  be  in  a  form  capable  of  destroying,  L  681. 
DETAINER.  '(See  Forcible  Entry  and  Detainer.) 

DIAGRAM  OF  CRIME, 

shown  and  described,  i.  1092-1094. 
DIPLOMATIC  AGENT.  (See  Embassador.) 

DIPSOMANIA, 

as  an  excuse  for  crime,  i.  495. 
DIRECTORY, 

statute,  what,  and  effect  of,  i.  282-284. 
DISCHARGE, 

by  committing  magistrate,  no  bar  to  indictment,  i.  856. 
DISCHARGING  A  GUN, 

how,  as  to  assault,  L  50,  note. 
DISCRETION, 

of  judge,  no  appeal  from,  i.  877. 
DISINTERRING  DEAD  BODY.  (See  Sepulture.) 

DISORDERLY  HOUSE,    (See  Bawdy  House— Tippling  House,  &c.) 

indictable,  i.  949. 

wife  liable  for  keeping,  i.  454. 

by  selling  liquor  in  it,  i.  394. 

to  be  indictable,  need  not  be  kept  for  lucre,  i.  1088, 1054. 
general  discussion  of  the  offence  of  keeping,  L  1046-1057. 

meaning  of  the  term — general  view,  L  1046. 

tippling  shops,  i.  894,  1047-1049. 

inns  and  other  public-houses,  i.  1050. 

disturbance  must  extend  beyond  the  house,  i.  1051. 

otherwise  as  to  inns,  &c,  i.  1052. 

qualifications  of  doctrines,  i.  1058. 

house  need  not  be  kept  for  lucre,  L  1054. 

houses  in  which  crimes  are  committed,  i.  1055-1057. 
DISTILLER, 

meaning  of  the  word,  i.  290. 
DISTILLING, 

construction  of  United  States  statute  concerning,  i.  290. 
DISTRESS, 

excessive,  not  indictable,  i.  979. 
DISTRICT  OF  COLUMBIA, 

what  law  prevails  there,  L  158, 167. 
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DISTURBING  MEETINGS,   .       (See  Congregation  Assembled.) 

•indictable,  i.  982. 

contempts  against  public  meetings,  ii.  237. 
general  discussion  of  the  offence^  ii.  296-304. 

general  view  of  the  subject,  ii»  296. 

Massachusetts  statute,  ii.  297. 

Virginia  statute,  ii.  298. 

Tennessee  statute,  ii.  299. 

Indiana  statute,  ii.  300/ 

Maine  statute,  ii.  301. 

Connecticut  statute,  ii.  302. 

what  is  a  disturbance,  ii.  303,  304. 
DIVINE  LAW,  ...;, 

conscience  deeming  it  opposed  by  law  of  the  land,  i.  428, 
DIVORCE, 

construction  of  statutes  concerning,  i.  182. 

from  bed  and  board,  New  York  statute,  i.  199,  note. 

effect  of  appeal  after  divorce  granted,  i.  259.     . 

sodomy,  and  attempts  to  commit  it,  ground  for,  i.  948. 

cruelty,  considered  in  respect  to  the  two  kinds  of  force,  i.  997. 
DOCKYARDS, 

arsenals,  &c.,  whether  United  States  government  exclusive  there,  i.  118. 
DOGS, 

the  law  relating  to,  i.  1034,  note. 

not  subjects  of  larceny,  ii.  787. 
DOMESTIC  ANIMALS, 

how  protected  by  the  criminal  law,  i.  1026-1028. 

are  subjects  of  larceny,  ii.  787. 
DOMESTIC  RELATIONS, 

general  view  of  the  criminal  lata  relating  to,  L  765-775 

introduction,  i.  765. 

parent  and  child,  i.  766-769. 

guardian  and  ward,  i.  770.  * 

teacher  and  pupil,  i.  771. 

master  and  servant,  i.  772,  773. 

husband  and  wife,  i.  774,  775. 
DOVES,. 

when  subjects  of  larceny,  ii.  787,  791. 


"  DRAFT,"  '  I 


meaning  of  the  word,  ii.  557. 
DRIVING, 

fast  and  riotous,  indictable,  i.  980. 

improper,  causing  death,  ii.  698. 
DROVERS, 

the  doctrine  of  larceny  by,  ii.  843-846. 
DRUGGING, 

whether  an  assault,  ii.  50. 
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DRUNKENNESS,  (See  Common  Drunkard  —  Intoxication.) 

general  discussion  of,  as  an  excuse  for  crime,  i.  488-500. 

the  general  doctrine  stated,  i.  488. 

drunkenness  not  alone  indictable,  L  489. 

but  the  intent  to  drink  to  excess  a  sufficient  criminal  intent,  i.  489. 

yet  not  as  to  offences  which  require  a  particular  intent,  L  490. 

produced  by  fraud,  unskilfulness  of  physician,  &&,  i.  489, 

shown  as  to  the  particular  intent,  i.  490. 

application  of  these  doctrines  to  homicide,  i.  491-498, 498,  499. 

when  drunkenness  produces  insanity,  L  494, 495. 

dipsomania,  L  495. 

our  jurisprudence  and  the  European  compared,  L  496. 

further  views,  i.  497-500. 

new  forms  of  the  question  to  arise,  L  500. 
general  discussion  of  the  offence,  ii.  805-809. 

mere  intoxication  —  public  drunkenness,  L  489 ;  ii.  805. 

drunkenness  in  officers,  ii.  806. 

being  a  common  drunkard,  ii.  807,  808. 

drunkenness  in  the  street,  &c.,  ii  809. 
DUCATS, 

putting  into  pocket  to  charge  with  felony,  i.  685. 
DUCKING, 

as  a  punishment,  L  721,  722. 
DUELLING,  (See  Challenge.) 

illegal,  L  10  and  note. 

the  seconds  are  principals  in  the  murder,  L  602. 

an  element  in  affray,  ii.  36. 
general  discussion  of  the  offence,  ii.  810-815. 

murder,  both  in  parties  and  seconds,  ii  810. 
»  meaning  of  the  word  duel,  ii.  811. 

Challenges  and  other  attempts,  ii.  812-814. 

challenging  is  an  offence,  and  why,  ii.  812. 
•  under  statutes,  ii.  813. 

the  challenge,  ii.  814. 
The  punishment,  degree  of  offence,  &&,  ii.  815. 
DUTIES, 

bond  contrary  to  statute  for  payment  of,  good,  i.  283. 
DUTY.  (See  Public  Duty.) 

DWELLING-HOUSE, 

in  law,  what  is,  L  294-805. 

word  not  coextensive  in  meaning  with  house,  i.  244. 

jail,  an  inhabited  dwelling-house,  L  238. 

breaking  into,  is  burglary,  ii.  109. 

turning  a  person  out  of,  ii.  654. 

right  to  defend,  ii.  653,  654, 665, 1228. 

homicide  in  defence  of,  whether  murder  or  manslaughter,  ii.  727. 
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EARS, 

taken  off,  as  a  punishment,  i.  721  and  note,  722. 
EAVESDROPPING, 

indictable,  i.  980. 

general  view  of  the  offence,  i.  1058, 1059. 
ECCLESIASTICAL  BENEFICE, 

corrupt  presentation  to,  i.  945. 
ECCLESIASTICAL  COURTS, 

law  of,  as  common  law  in  this  country,  i.  39. 

probably  not  practically  so  as  to  crimes,  i.  89,  40. 
EDUCATION.  (See  Public  Education.) 

«  EFFECTS,"  (See  Securities  and  Effects.) 

meaning  of  the  word,  i.  847. 
ELECTIONS,  (See  Betting.) 

defeating,  corrupting,  &c,  indictable,  i.  922. 
general  view  of  the  offence  of  election  frauds  and  obstructions,  ii.  816-825. 

preliminary  statement,  ii.  316. 

knowingly  voting  not  being  qualified,  ii.  817. 

various  statutes  considered,  ii.  818, 819. 

soldiers  voting  out  of  the  State,  ii.  820,  821. 

what  constitutes  voting,  ii.  822. 

effect  of  informalities  in  the  election,  ii.  828. 

various  other  points,  ii.  324,  825. 
EMBARGO  LAWS, 

forfeitures  for  violating,  i.  698. 

avoided  by  overwhelming  necessity,  L  701,  989. 
EMBASSADOR,  (See  Foreign  Minister.) 

foreign,  exempt  from  our  laws,  L  94,  95. 

penalty  for  arrest  of,  i.  95. 

assault  on,  ii.  68. 
EMBEZZLEMENT, 

how  defined  —  akin  to  larceny,  i.  1008. 
general  discussion  of  the  offence,  ii.  826-870. 

history  of  the  law  —  stat.  21  Hen.  8,  c.  7,  ii.  826. 

construction  of  this  statute — whether  common  law  here,  ii.  827. 

stats.  89  Geo.  8,  c.  85,  and  7  &  8  Geo.  4,  c.  29,  ii.  828  and  note. 

stat  24  &  25,  Vict,  c.  96,  ii.  829. 

American  legislation  follows  the  English,  ii.  828-882. 

larceny  and  embezzlement  considered  relatively,  ii.  888. 

English  and  American  statutes  viewed  relatively,  ii.  884 
The  classes  of  persons  embezzling,  ii.  885-844. 

who  are  clerks,  servants,  agents,  &c.,  ii.  885-842. 

there  must  be  a  master,  ii.  885. 

must  be  the  ordinary  relation  of  master  and  servant,  ii  885. 

chamberlain  of  commonable  lands,  ii.  885. 

common  carrier  is  not  servant,  &c,  ii.  885,  note  840. 

constable  employed  to  collect  debts,  ii.  885,  note. 

the  master  may  be  a  corporation,  ii.  886. 
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EMBEZZLEMENT,  —  continued. 

servant  of  an  unlawful  combination,  how,  ii  396. 

a  female  may  be  a  servant,  ii.  336. 

appointing  power  need  not  be  in  the  master,  ii.  337. 

appointment  need  not  be  formal,  ii.  387. 

letter-carrier  of  post-office,  ii.  337. 

how  paid,  unimportant,  ii.  338. 

traveller,  having  a  commission,  &c,  ii  338. 

servant  of  a  firm,  as  to  the  individual  partners,  ii.  339. 

may  be,  of  several  persons  at  one  time,  ii.  339. 

whether  the  employment  must  extend  beyond  the  particular  transactitm, 
ii.  840. 

difference  of  meaning  between  the  words  clerk,  agent,  servant,  ii.  341. 

stage-driver — treasurer —  apprentice,  ii.  342.  '  ■  . 

"  other  officer,"  ii.  348. 

44  waterman,9'  ii.  344. 
The  confidence  reposed  in  the  person  embezzling,  ii.  345,  346. 

not  when  comes  out  of  regular  course  of  his  employment,  ii  345,  348. 

servant's  authority  to  receive  the  money,  ii  345. 

Massachusetts  statute,  ii.  346. 
The  thing  to  be  embezzled  by  the  person,  ii.  347-356. 

"  money,"  "  goods  and  chattels,"  «  effects,''  &c,  ii  847. 

thing  must  come  to  servant  by  virtue  of  his  employment,  ii  348. 

what  circumstances  are  within  this  rule,  ii  349, 350. 

view  of  the  rule  on  principle,  ii.  851, 

not  come  to  master  before  it  does  to  servant,  ii  852. 

the  New  York  doctrine,  ii.  353. 

illustrations  and  discussion  of  this  doctrine,  ii.  352-354. 

money  given  by  master  to  try  servant's  honesty,  ii  352. 

goods  in  transit  to  the  master,  ii.  854. 

the  goods  may  belong  to  a  third  person,  ii  855. 

must  not  be  the  servant's,  ii.  355. 

illustrations  —  right  to  mix,'  ii  856. 

auctioneer,  traveller  on  commission,  &c,  ii.  956. 
The  act  by  which  the  embezzlement  is  done,  ii.  857-362. 

the  general  doctrine,  ii.  357. 

form  of  indictment — specific  property — evidence,  ii  358. 

how  under  statute  7  &  8  Geo.  4,  c  29,  &c.,  ii  359. 

false  accounts  T-fabe  denial,  ii  360-862. 
The  intent,  ii.  368. 
Concluding  points,  ii  364-370. 

degree  of  the  offence — punishment — attempts,  ii.  364. 

statute  void  as  being  partial,  ii.  365. 

general  views  of  this  offence  on  principle,  ii  366-870. 

the  law  not  yet  fully  fixed,  ii.  366. 

some  judicial  changes  needed,  ii.  367-870. 
EMBRACERY, 

the  law  of  considered,  ii.  371-875. 
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EMIGRANTS, 

carry  laws  with  them,  i.  14, 15. 
ENEMIES, 

construction  of  statute  against  aiding,  i.  255. 

killing,  in  battle,  is  not  murder,  ii.  668. 
ENGLISH  STATUTES  CITED.  (See  Statutes,  English.) 

ENGROSSING, 

what — whether  indictable,  i.  961-969. 
"  ENROLMENT," 

meaning  of  the  word,  ii.  532. 
ENTERTAINMENT.  (See  House  of  Entertainment.) 

ENTICE  OR  PERSUADE, 

meaning  of  the  words,  i.  262. 
ENTRY.  (See  Burglary —  Forcible  Entry  and  Detainer.) 

ENUMERATION, 

in  a  statute,  weakens  the  general  words,  i.  275. 
"  ERECT  AND  BUILD," 

meaning  of  the  words,  i.  239. 
ERRONEOUS  SENTENCE,  (See  Arrest  of  Judgment.) 

how  affects  accessory,  L  826. 

how,  as  to  disqualifying  to  be  a  witness,  i.  745. 

effect  of,  as  to  a  second  prosecution,  i.  862,  863. 

effect  of  its  reversal,  i.  862,  863. 

court  having  no  authority,  L  866. 
ERROR.  (See  Writ  of  Error.) 

ESCAPE, 

negligent,  indictable,  i.  392,  397, 402. 

voluntary,  more  deeply  criminal,  L  897. 

of  street-walker,  i.  645. 

of  others  charged  with  misdemeanor,  L  645. 

person  guilty  of  assisting,  must  have  notice,  i.  632. 

general  view  of  the  law  of,  ii.  1026-1065. 

(See  Prison  Breach,  Rescue,  and  Escape.) 
ESTRAY8.  (See  Stray.) 

EVIDENCE,    (See  Confession  —  Show  forth  in  Evidence  —  Witness.) 

how  far  admissible,  to  show  a  writing  to  be  an  order,  &c,  i.  846, 350, 355. 

one  presumed  to  intend  what  he  does,  and  its  consequences,  L  665,  666. 

of  an  infant's  capacity  for  crime,  i.  463,  464. 

of  insanity,  i.  475,  476. 

possession,  of  having  procured,  i.  365. 

accessory  may  deny  principal's  guilt,  L  618. 

of  parties  in  their  own  causes,  when,  i.  748. 

under  liquor  laws,  specific  sales  to  show  common  seller,  L  896. 
EXCEPTION, 

in  a  criminal  statute  in  favor  of  the  prisoner,  how  construed,  i.257,  258, 
259. 

in  statute,  strengthens  the  part  not  excepted,  i.  275. 
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EXCUSABLE  HOMICIDE, 

what  it  is,  ii.  554-556. 

consequences  of,  ii.  554,  558. 
EXCUSE.  (See  False  Excuse.) 

EXPATRIATION, 

right  of,  L  956. 
"EXPORTATION," 

meaning  of  the  word  in  a  statute,  L  236. 
EX  POST  FACTO  LAW, 

what  it  is,  i.  219. 

unconstitutional,  both  in  States  and  United  States,  i.  219. 

effect  of,  L  574. 
EXPOSURE, 

of  one  to  the  weather,  an  assault,  ii.  fit. 
EXPOSURE  OP  PERSON, 

indecent,  must  be  to  how  many,  i.  540,  541. 
indictable,  i.  947. 
#  same  of  another's  person,  i.  947. 

general  discussion  of  the  offence  of,  i.  1060-1069. 

definition  and  general  doctrine,  i.  1060. 

whether  the  exhibition  must  be  seen,  i.  1061, 1062. 

whether  it  must  be  in  a  public  place,  i.  1061-1065. 

no  valid  custom  of  exposure  in  a  place,  L  1066. 

of  what  part  of  the  person,  i.  1067. 

the  intent,  i.  1068. 

public  indecency,  i.  1069. 
EXPRESSIO   UNIUS  EST  EXCLUSIO  ALTERIUS, 

the  maxim  applied  to  statutes,  L  277. 
EXTORTION, 

how  defined  —  indictable,  L  1009,  1020. 

Pennsylvania  statute  concerning,  i.  199,  note. 

some  kinds  of,  analogous  to  compounding,  i.  651. 
general  discussion  of  the  offence,  ii.  876-391. 

definition  and  general  riew,  ii.  376. 

consists  of  four  things —  what,  ii.  377. 

of  the  officer  committing  it,  ii.  878. 

the  color  of  office  necessary,  ii.  379. 

the  act  of  extortion,  ii.  380,  381. 

the  intent  —  how  corrupt,  ii.  882-384. 

fees  to  officers,  ii.  880-385. 

the  thing  taken  —  agreement  to  take,  ii.  386. 

old  English  statutes,  ii.  387. 

American  statutes,  ii.  388. 

is  misdemeanor  —  how  punished,  ii.  389. 

abetting,  by  persons  not  officers,  ii.  390. 

threat  to  indict,  ii.  390. 

may  be,  from  corporation,  ii.  891. 
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FACT.  (See  Ignorance  of  Fact.) 

FAIR  GROUND, 

criminal  law  secures  to  men,  i.  549. 
FALSE  AFFIRMATION, 

is  not  a  false  pretence,  ii.  408,  480. 
FALSE  EXCUSE, 

is  not  a  false  pretence,  ii.  408. 
FALSEHOOD, 

injury  by,  not  indictable,  i.  1016. 
FALSE  IMPRISONMENT,  (See  Imprisonment  —  Kidnapping  and 

False  Imprisonment.) 

indictable,  i.  992. 

statute  against,  includes  foreign  soldiers,  &c  i.  236. 

when  justifiable  as  made  through  mistake  of  facts,  L  885. 

procurer  of,  held  as  doer,  i.  627. 

whether  requires  physical  touch,  ii  49. 

whether  includes  an  assault,  a  battery,  ii.  72. 
FALSE  NEWS, 

spreading,  when  indictable,  L  928-929,  980. 
FALSE  PERSONATING,  (See  Officer  —  Personating.) 

how  indictable,  i.  919, 1020. 

cheating  by  means  of,  ii.  151-153. 

is  a  false  pretence,  ii.  418. 

forgery  effected  by,  ii.  644. 
FALSE  PRETENCES,  OBTAINING  GOODS  BY,  (See  Cheats.) 

a  statutory  cheat,  L  1007, 1019. 

statutes  limited  by  construction,  i.  183,  261, 1019. 

pretence  made  to  an  agent,  i.  184. 

offence  committed  by  an  infant,  i.  462. 

must  be  injury  done,  i.  525. 

must  have  a  tendency  to  injure,  i.  525. 

inducing  one  to  pay  his  debts,  i.  525. 

whether  indictable,  where  complainant  would  have  committed  a  crime 
if  the  pretence  were  true,  i.  566. 

how,  where  the  pretence  is  a  forgery,  i.  823. 

procurer  held  as  doer,  i.  627. 

though  out  of  the  country,  L  80. 

cheating  by  fictitious  name,  ii.  151. 
general  discussion  of  the  law  of,  ii.  392-462. 

history,  and  English  statutes,  ii.  892-395. 

American  legislation,  ii.  396. 
What  is  a  false  pretence,  ii.  897-435. 

definition,  and  general  view,  ii.  397,  398. 

must  be  false  —  how,  believed  false  when  not,  ii.  899. 

only  one  pretence  need  be  false,  ii.  399. 

promise  is  not  a  pretence,  ii.  400/408. 

promise  connected  with  pretence  of  an  existing  fact,  ii.  404-407. 

representation  of  future  event  is  not,  ii.  400,  402. 
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FALSE  PRETENCES,  OBTAINING  GOODS  BY,— continued. 

pretence  of  having  a  warrant  to  arrest,  ii.  401. 

pretence  of  having  funds  —  drawing  check,  ii.  402, 403. 

marriage  promise,  ii.  408,  423. 

representation  of  having  rent  to  pay,  il  405. 

false  representation  about  lands,  ii.  406,  422. 

false  affirmation  —  false  excuse,  ii.  408. 

must  be  of  an  existing  fact,  ii.  409. 

money  "  due  and  owing,"  ii.  409. 

need  not  be  made  in  words,  ii.  410. 

uttering  counterfeit  money  as  genuine,  ii.  410. 

connecting  different  conversations,  ii.  411. 

pretence  as  being  sufficiently  proximate  to  the  fraud,  ii.  412. 

intervening  contract,  ii.  412. 

shallow  devices,  ii.  413-416. 

whether  must  be  such  as  to  deceive  ordinary  prudence,  ii.  413-416. 

false  representation  of  pecuniary  condition,  ii.  417. 

pretence  of  being  captain  in  the  army  or  navy,  ii.  417. 

false  personating  —  fictitious  name,  &c.t  ii.  418. 

pretended  authority  to  get  goods  —  forged  order,  ii.  419. 

misstatement  of  the  sum  due,  il  420. 

false  representation  of  the  weight  of  an  article,  ii.  420,  421. 

as  to  title  to  property  sold,  ii.  422. 

of  being  unmarried,  and  in  condition  to  marry,  ii.  403, 423. 

of  having  laid  a  wager  —  delivered  goods,  &c,  ii.  424. 

common  tricks  of  trade  —  puffing  goods,  &c.,  ii.  425-432. 

false  statement  of  an  opinion,  ii.  433. 

magnitude  of  the  pretence,  ii.  484. 

foregoing  are  but  illustrations,  ii.  485. 
What  must  concur  with  the  false  pretence,  ii.  436-451. 

how  far  the  cheat  must  be  accomplished,  ii.  436. 

the  pretence  must  be  the  means  of  accomplishing  the  cheat,  ii.  437. 

as  to  other  means  cooperating  with  this,  ii  437  and  note. 

pretence  must  be  believed,  ii.  438. 

plans  to  entrap  — •  consent,  it.  489. 

whether  person  defrauded  need  have  been  cautious,  ii.  440. 

must  be  made  before  the  property  is  parted  with,  ii.  441. 

where  there  is  stoppage  in  transitu,  ii.  441. 

getting  a  debt  paid  by  means  of —  no  injury,  ii.  442. 

getting  money  given  in  charity,  ii.  443. 

where  the  person  cheated  is  also  in  the  wrong,  ii.  444,  445. 

case  of  previous  confidence  between  the  partieB,  ii.  446. 

of  the  intent  to  defraud,  ii.  447. 

where  the  wrongful  steps  are  against  different  individuals,  u.  448. 

pretences  made  by  and  to  agents,  ii.  449, 450. 

where  a  consideration  is  paid  for  the  thing  got,  ii.  451. 
What  property  must  be  obtained,  ii.  452-458. 

depends  on  the  words  of  the  statute,  ii.  452. 
[712] 


TO  BOTH  VOLUMES.  FEL 

FALSE  PRETENCES,  OBTAINING  GOODS  BY,  —  continued. 

obtaining  credit  in  account,  iL  453,  457. 

land  —  North  Carolina  statute  —  role  of  larceny,  ii.  455. 

the  money  taken  as  a  loan,  ii.  456. 

the  obtaining  of  a  contract,  ii.  457. 

same,  of  a  signature  to  an  instrument,  ii.  458. 
Concluding  points,  ii.  459-462. 

whether  felony  or  misdemeanor,  ii.  459. 

the  act,  partly  in  one  state  and  partly  in  another,  ii.  460. 

the  punishment,  ii.  461. 

attempts,  ii.  462. 
FALSE  TOKEN,  (See  Cheats  —  False  Pretences.) 

what,  must  be,  i.  1019. 

or  symbol,  necessary  to  common  law  cheat,  i.  1007,  1016,   1019; 
ii.  143  et  seq. 

counterfeit  coin  is,  ii.  273. 
FAMILIES, 

several,  occupying  one  house  —  make  several  dwelling-houses,  i.  304. 

many,  occupying  one  house  create  nuisance,  i.  939. 
FARO  TABLE, 

construction  of  statute  against,  i.  251. 
FATHER.  (See  Parent.) 

FAVORED, 

how  things  favored  in  the  law  regarded,  i.  229,  224. 
FELON, 

derivation  and  meaning  of  the  word,  i.  580. 
FELONIES, 

not  to  be  multiplied  by  construction,  i.  249. 
"FELONIOUS  ASSAULTER," 

meaning  of  the  words,  L  587. 
FELONY, 

defined  —  history  of,  &c.,  i.  580,  581, 

created  by  statute,  punished  with  death,  i.  580. 

punishment  in  this  country,  L  581. 

how  far  common  law  rales  apply,  i.  584. 

how  statutes  creating,  construed,  i.  587. 

statute  definitions  of,  i.  585. 

accessories  in,  generally,  i.  610-615. 

accessories  before  the  fact  in,  i.  616,  622. 

accessories  after  the  fact  in,  i.  631-639. 

forfeiture  and  other  like  consequences  of,  L  737-747. 

created  by  statute  out  of  misdemeanor,  not  afterward  punishable  as 
misdemeanor,  i.  210,  638,823. 

officer  arrest  one  who  has  committed,  i.  528. 

one  injured  by,  whether  maintain  a  civil  suit,  i.  553-563. 

treason  is,  L  578. 

how,  as  to  persons  participating  in,  i.  594. 

misprision  of,  is  misdemeanor,  i.  652. 
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FELONY,  —  continued. 

attempt  to  commit,  indictable,  L  683,  690. 

on  indictment  for,  whether  conviction  for  misdemeanor,  L  814  et  seq. 

whether  advantages  at  the  trial  for,  i.  814-816. 

how,  when  proved  on  indictment  for  misdemeanor,  i.  581-823. 

same  act  not,  and  also  a  misdemeanor,  i.  638,  823 ;  ii  36, 162. 

how  punished,  i.  715-718. 

how  differs  from  misdemeanor  when  conviction  wrong,  i.  846,  847. 

acquittal  for,  not  bar  prosecution  for  misdemeanor,  t.  887. 

homicide  in  committing,  when  murder,  ii  717-720. 

(As  to  what  offences  are  felony,  see  the  several  titles.) 
FEME  COVERT,  (See  Married  Women.) 

meaning  of  the  term,  i.  450. 
FEME  SOLE, 

meaning  of  the  term,i.  450. 
FERjE  NATURJE.  (See  Wild  Animals.) 

FERRETS, 

not  subjects  of  larceny,  ii.  787. 
FERRY.  #         (See  Way.) 
FICTITIOUS  NAME, 

cheating  by  use  of,  ii.  151. 

forgery  of,  indictable,  ii.  510,  514,  544. 
FICTITIOUS  SUIT.  (See  Suit.) 

FIGHTING, 

of  persons  together,  whether  indictable,  and  how,  i.  796 ;  ii.  34. 
FINE, 

and  imprisonment,  as  punishment  for  misdemeanor,  L  719-722. 

may  be  remitted  by  pardon,  i.  757. 
FIRE.  (See  Set  Fire  to.) 

FISH, 

when  subjects  of  larceny,  ii.  787, 788. 
FLIGHT, 

common  law  consequences  of,  i.  789. 
FLORIDA, 

the  common  law  in,  as  to  crimes,  i.  SB. 
FOOD,  (See  Unwholesome  Food.) 

refusal  to  provide,  how,  as  assault,  ii.  51. 
FORCE, 

is  either  physical  or  mental,  i.  986. 
FORCIBLE  ABDUCTION.  (See  Abduction.) 

FORCIBLE  DETAINER,         (See  Forcible  Entry  and  Detainer.) 

meaning  of  the  words,  ii.  477. 
FORCIBLE  ENTRY  AND  DETAINER, 

what,  and  when  indictable,  i.  977-979. 
general  discussion  of  the  offence,  ii.  468-490. 

definitions,  &c,  ii.  463. 

whether  force  in  defence  of  estate  allowable,  ii.  464. 

order  of  the  discussion,  ii.  465. 
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FORCIBLE  ENTRY  AND  DETAINER,  —  continued. 
The  old  English  statutes,  ii,  466-470. 

general  statement  of,  and  whether  common  law  here,  ii.  466-470. 
The  ownership,  estate,  or  possession  necessary,  ii.  471-477. 

under  statutes,  real  estate ;  any  property  at  common  law,  ii.  471. 

the  kind  of  real  estate,  and  the  possession,  ii.  472,  478. 

peculiar  principles  where  dwelling-house  is  oecupied,  ii.  473. 

not -assert  even  good  title  with  violence,  ii.  474. 

tenant  in  common  as  to  cotenant — wife  as  to  husband,  ii.  474. 

form  of  indictment,  ii.  475. 

no  estate  necessary,  but  peaceable  possession,  ii.  475. 

as  to  forcible  detainer,  ii.  476,  477. 

may  defend  his  own  estate  in  possession,  ii.  476. 

must  have  been  a  previous  entry,  ii.  477. 

meaning  of  the  words  forcible  detainer,  ii.  477. 

form  of  the  indictment,  ii.  477,  note. 
The  act  which  constitutes  the  offence  ii.  478-487. 

general  view,  ii  478. 

must  exceed  a  mere  trespass,  ii.  479. 

combination  of  numbers  —  fear  of  bodily  harm,  ii,  479. 

law  of  the  old  books,  how  regarded,  ii.  480. 

the  acts  of  violence  and  the  terror,  ii.  481. 

where  the  force  must  be,  ii.  482. 

there  must  be  also  a  claim  to  the  lands,  ii.  483. 

the  person  entered  upon  need  not  be  present,  ii.  484. 

when  offence  joint  —  when  several,  ii.  485. 

forcible  detainer  what,  and  who  guilty,  ii.  486. 

entry  into  part,  its  effect  as  to  the  residue,  ii.  487. 
The  restitution  of  possession  awarded,  ii.  488. 
Concluding  points,  ii.  489,  490. 

is  misdemeanor,  ii.  489. 

whether  civil  or  criminal  in  New  Hampshire,  ii.  490. 
FORCIBLE  MARRIAGE,  (See  Abduction— Marriage.) 

indictable,  i.  994. 
FORCIBLE  TRESPASS,  (See  Trespass.) 

what,  and  when  indictable,  i.  977-979. 
general  discussion  of  the  offence,  ii.  491—494. 

what  is — must  be  in  owner's  presence,  ii.  491. 

must  be  breach  of  peace,  or  tendency  to  breach,  ii.  492,  498. 

combinations  of  numbers,  ii.  493. 

owner  may  maintain  possession  by  force,  ii.  494. 
FORCIBLY  BREAK,  (See  Break.) 

legal  meaning  of  the  words,  i.  828. 
FOREIGN  CONVICTION, 

its  effect  as  barring  a  domestic  prosecution,  i.  831-837. 
FOREIGN  COUNTRY, 

death  in,  from  blow  given  here,  i  82-84. 
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FOREIGN  GOVERNMENT,  (See  Foreign  Power.) 

acts  tending  to  disturb  oar  relations  with,  indictable,  L  934. 
FOREIGN  JUDGMENT, 

its  effect  as  disqualifying  to  be  a  witness,  L  746. 
FOREIGN  LAW, 

its  weight  in  questions  of  our  own  criminal  law,  i.  42. 
FOREIGN  MINISTER,  (See  Embassador.) 

assault  on,  indictable,  though  not  known  to  be  such,  ii.  21. 
FOREIGN  PORTS, 

whether  high  seas,  i.  320. 
FOREIGN  POWER, 

not  recognized  by  our  courts,  unless  acknowledged  by  our  government,  i.  8  7. 
FOREIGN  SECURITIES, 

forgery  of,  indictable,  ii.  533. 
FOREIGN  SOVEREIGNS, 

and  attendants,  here  free  from  our  laws,  i.  93. 

wrongful  acts  done  here  by  command  of,  L  99-101. 
FOREIGNERS, 

while  here,  bound  and  protected  by  our  laws,  L  102. 
FORESTALLING, 

the  offence  considered,  L  961-971. 
FORFEITURE, 

of  swine,  for  keeping  them  contrary  to  law,  i.  206. 

statutes  creating,  strictly  construed,  i.  223,  224. 

when  not  enforced  on  account  of  mistake  of  facts,  i.  385. 

none,  when  act  compelled  by  necessity,  L  446. 

under  absentee  acts,  does  not  attach  to  wife,  L  458. 

infant  may  subject  his  estate  to,  i.  462. 

of  office,  a  punishment  on  impeachment,  L  915,  916. 
follows  conviction  for  felony,  i.  742. 

riotous  enforcement  of,  indictable,  i.  978. 

attaches  to  felony,  i.  580. 

not,  in  this  country,  L  559,  581. 

as  a  punishment  for  crime,  L  723. 

may  be  pardoned,  i.  757. 

when,  as  to  vested  rights,  L  758. 

of  liquors  sold  contrary  to  law,  ii.  1150, 1151. 
general  view  of,  as  a  consequence  of  crime,  i.  787-741. 
general  view  of,  without  criminal  conviction,  i.  694-709. 
FORGED  ORDER, 

is  a  false  pretence,  ii.  419. 
FORGERY,  (See  Counterfeit  Monet — Counterfeiting  —  Uttering.) 

how  defined — indictable,  and  why,  L  665,  930,  1008. 

a  species  of  attempt  to  cheat,  L  1008  and  note ;  ii.  165. 

no  defence  to  charge  of  uttering,  that  defendant  meant  to  repay,  i.  426. 

not  by  fraudulently  procuring  signature,  L  1018. 

a  species  of  cheat,  i.  1019 ;  ii.  147. 

so  is  passing  forged  paper,  ii.  147, 148. 
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FORGERY,  —  continued. 

need  not  be  of  a  public  document,  i.  1019;  ii.  155. 

where  separate  persons  execute  their  several  parts  of  the  instrument, 

i.  598. 
who  principal  in  uttering  forged  note,  i.  602. 
adviser  in  uttering,  accessory,  if  absent,  L  618. 
may  be  of  fictitious  name,  i.  672, 1008.        * 
not,  where  no  person  to  be  cheated,  i.  672. 

no  apparent  legal  validity,  i.  672 ;  ii.  156. 
cannot  defraud,  i.  672. 
when  the  means  of  obtaining  goods  by  false  pretences,  i.  823. 
disqualifies  to  be  a  witness,  i.  744,  745. 
punishment  of,  i.  721,  722. 
general  discussion  of  the  offence  of,  as  to  writings,  ii.  495*569. 
definitions,  &c,  ii.  495  and  note,  496. 
The  writing  as  addressed  to  the  eye,  ii.  497,  498. 

need  not  be  with  a  pen,  &c.,  ii.  498. 
The  writing  as  being  of  legal  efficacy,  ii.  499-533. 
the  general  doctrine  of,  ii.  499. 
at  common  law,  ii.  500-516. 
general  view,  ii.  500. 

forgeries  tending  to  injure  individuals,  ii.  501-514. 
may  be  under  seal  or  not,  ii.  501. 
illustrations  of  writings  that  may  be  forged,  ii.  501. 
general  doctrine  stated,  ii.  502. 

must  have,  or  appear  to  have,  legal  efficacy,  ii  508,  504. 
invalidity  viewed  in  three  aspects,  ii.  505. 
writings  invalid  on  their  face,  ii.  506-611. 
defect  resting  in  law,  ii.  506,  507. 

informal  instruments  — >  those  contrary  to  statutes,  ii.  506,  507. 
prohibited  bank  notes,  ii.  507. 
defect  resting  in  fact,  ii.  508,  510. 
if  apparently  good  on  its  face,  enough,  ii.  508. 
instrument  paid  and  taken  up,  ii.  508,  509. 
forgery  of  fictitious  name,  indictable,  ii.  510,  514. 
form  of  indictment  in  such  case,  ii.  510. 
non-existing  corporation,  ii.  510. 
general  doctrine  of  invalidity  on  face,  ii.  511. 
ambiguity  on  face,  ii.  512-514. 
form  of  such  indictment  —  when  lies,  it.  512. 
railroad  ticket — receipt  for  money,  ii.  513. 
fictitious  name  in  such  cases,  ii.  514. 
forgeries  prejudicial  to  the  public,  ii.  515,  516. 
public  records,  judicial  process,  seals,  &c.,  ii.  515. 
general  considerations,  ii.  516. 
writ  of  inquiry,  &a,  ii.  516,  note, 
under  English  statutes  as  common  law  here,  ii.  51 7-528. 
general  view — whether  any  are  common  law  here,  ii.  523. 
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statement  of  these  statutes,  ii.  518-522. 

their  interpretation,  ii.  523. 
under  American  statutes,  ii.  524-588. 

how,  as  between  the  United  States  and  the  several  States,  ii.  524. 

statutes  and  common  law  as  to  each  other,  ii.  524. 

meanings  of  certain  terms,  ii.  525. 

«  bill  of  exchange,"  ii.  526. 

"  acquittance,"  ii.  527. 

"  obligation  and  bill  obligatory,9  ii.  528. 

«  deed,*  ii.  529. 

"  contract,"  ii.  530. 

"  instrument  or  writing,"  ii.  531. 

"  enrolment,  registry,  or  record,"  ii.  582. 

as  to  foreign  securities,  ii.  538. 
The  act  of  forgery,  ii.  534-554. 
writing  entire  instrument,  or  signature,  ii.  534. 
what  alteration  of  an  instrument,  ii.  535-538. 
destruction  —  severing  a  part  from  the  rest,  ii.  539. 
writing  by  authority,  or  by  supposed  authority,  ii.  540. 
departure  from  authority,  ii.  541,  542. 
signing,  without  authority,  "  per  procuration,"  ii  543. 
personating  another  individual,  real  or  fictitious,  ii.  544. 
whether  one  can  forge  his  own  name,  ii.  545. 
can,  another's,  though  identical  with  his  own,  ii.  546. 
false  description  —  wrong  address,  ii.  547. 
fraudulently  procuring  one  to  write  his  own  name,  ii.  548,  549. 
altering  an  unexecuted  instrument,  ii.  550. 
the  question  of  similitude  to  the  genuine,  ii.  551-554. 
The  intent,  ii.  555-559. 
must  be  evil  —  how,  public  records,  &c,  it.  555. 
must  be  to  defraud  a  particular  person,  ii.  556. 
inferred  from  knowingly,  &c,  ii.  556. 
where  the  person  could  not  be  legally  defrauded,  ii.  557. 
how,  under  stat.  14  &  15  Vict  c.  100.,  ii.  557. 
altering  instrument  by  reducing  the  sum,  ii.  558. 
delivering  forged  instrument  as  specimen  of  skill,  ii.  559. 
forged  representation  of  being  a  partner,  ii.  559. 
What  progress  toward  effecting  the  fraud,  ii.  560,  561. 
fraud  need  not  be  accomplished,  ii.  560. 
illustrations  of  the  doctrine,  ii.  561. 
Offences  depending  on  and  growing  out  of  forgery,  ii.  562-566. 
attempt  to  cheat  by  a  forged  instrument,  what,  &c.,  ii.  568. 
must  be  an  act  as  well  as  intent,  ii.  563. 
under  statutes,  the  having  with  intent,  ii.  564. 
uttering  forged  instruments  contrary  to  statute,  ii.  565. 
"putting  off,"  "passing,"  "showing  forth  in  evidence,"  "selling  and 
bartering,"  ii.  566. 
[718] 


TO  BOTH  VOLUMES.  GAM 

FORGERY,  —  continued.  * 

Concluding  points,  ii.  567-569. 

whether  is  misdemeanor  or  felony,  ii.  567. 

what  county  —  against  State  or  United  States,  ii.  568. 

prosecution  either  for  common  law  cheat  or  for  forgery,  ii.  569. 
FORMS,  (See  Religion.) 

of  instruments,  sentences,  &c.,  when  good  though  contrary  to  statute, 
i.  283,  284. 
FORNICATION, 

punishable  under  the  English  ecclesiastical  law,  L  89. 

how,  under  the  common  law,  L  39,  40,  947. 

conviction  of,  on  indictment  for  adultery,  i.  807 ;  ii.  25. 

what  it  is,  ii.  25. 

how  differs  from  adultery,  ii.  25. 

as  to  attempts,  ii.  30. 

degree  of  the  offence,  ii.  31. 

conspiracy  to  procure  girl  for,  ii.  226. 
FORTS, 

what  law  prevails  in  our,  i.  126. 
FOXES, 

not  subjects  of  larceny,  ii.  787. 
FRAUD,  (See  Elections.) 

statutes  to  suppress,  how  construed,  L  228  and  note. 

effect  of,  on  consent  to  a  battery,  i.  568,  569. 

how,  as  to  rape,  i.  569. 

effect  of,  on  the  rule  that  a  prisoner  be  not  twice  put  in  jeopardy, 
i.  851-853. 

vitiates  a  pardon,  i.  753,  754. 
FREE  NEGROES,  (See  Negro— Slays.) 

construction  of  statute  against  selling  into  slavery,  i.  262,  997. 

whether  they  have  constitutional  rights,  i.  725. 

punishment  of  larceny  by,  i.  725. 
"  FROM," 

construed  to  mean  u  to,"  i.  246. 
FUGITIVES  FROM  JUSTICE, 

doctrine  concerning,  i.  103. 
FURNITURE.  (See  Lodgers.) 

GAMBLER.  (See  Common  Gambler.) 

GAME-COCKS, 

not  implements  of  gaming,  i.  247,  334. 
GAME  LAWS, 

English  and  American,  i.  959. 
"GAME  OF  CHANCE," 

meaning  of  the  words,  ii.  584. 
GAMING,  (See  Betting  —  Lottery  Tickets  —  Materials  for  a 

Lottery  —  Public  Gaming  House.) 

whether  indictable,  i.  949. 
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statute  against,  extends  to  owner  of  house,  &c,  i.  185. 

statutes  against,  in  some  states  construed  liberally,  i.  229. 

construction  of  the  Alabama  statute,  i.  811. 

at  a  public  place,  meaning  of  statutes  against,  L  815,  816. 

concerning  the  constitutionality  of  statutes  prohibiting,  i.  942. 

procurer  of,  to  be  held  as  doer,  L  185,  627. 

meaning  of  the  word,  iL  579-588. 
general  discussion  of  the  offence,  ii.  570-600. 

simple  gaming  is  not  a  common-law  offence,  ii.  570,  575. 

may  be  an  element  in  another  crime,  ii.  571. 

wagers,  in  civil  and  criminal  jurisprudence,  ii.  571. 

general  views  and  division  of  subject,  ii.  572. 
The  old  English  statutory  law,  and  whether  common  law  here,  ii.  578-575. 
The  American  legislation,  iL  576,  577. 
Expositions  of  doctrines,  ii.  578-600. 

principles  for  interpreting  these  statutes,  ii.  578. 

constitutional  right  to  tax  gaming,  ii.  578. 

power  of  corporations  to  make  by-laws  against,  ii.  578. 

constitutionality  of  statutes  against  lotteries,  ii.  578. 

meaning  of  the  words  "  gaming,"  "  unlawful  game/'  ii.  579-588. 

"  game  of  chance,"  iL  584. 

faro  bank,  and  the  like,  ii.  585-589. 

betting,  what  it  is,  ii.  590. 

horseracing,  ii.  591. 

a  wager  of  "  money,"  what,  ii.  592. 

meaning  of  the  words  "  wager"  and  "betting,"  ii.  598. 

betting  on  elections,  ii.  594-597. 

as  to  the  place  of  gaming,  ii.  598. 

being  a  common  gambler,  ii.  599. 

participating  with  others  —  procuring  bet,  &c,  ii.  600. 
GAMING-HOUSES, 

when  indictable,  i.  949. 

whether  keeping,  disqualifies  to  be  a  witness,  i.  744,  745. 

general  view  of  the  offence  of  keeping,  i.  1070-1072. 
GENERAL  PROVISION, 

in  a  statute,  controlled  by  a  specific  one,  i.  178. 
GENERAL  WORDS, 

in  a  statute,  limited  in  sense  by  the  particular  words,  L  275. 
GHOST, 

killing  a,  ii.  651. 
GOODS,        (See  Lost  Goods — Personal  Goods  —  Work  on  Goods.) 

legal  meaning  of  the  word,  i.  857,  858. 
"  GOODS  AND  CHATTELS," 

meaning  of  the  words,  ii.  847,  797. ' 
"  GOODS  AND  MERCHANDISE," 

the  luggage  of  a  passenger  is,  L  240. 
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GOODS  HIRED, 

the  doctrine  of  larceny  of,  ii.  847-849. 
GOVERNMENT,      (See  Foreign  Governments — Law—  Obstructing 

Government.) 

and  law,  not  identical,  i.  9. 

does  not  enforce  all  law,  L  10, 11. 

refusal  to  assist,  indictable,  L  910,  920. 
GRAIN, 

is  goods,  &c.,  i.  857. 
GRAND  JUROR, 

getting  drunk,  the  offence  of,  ii.  306. 
GRAND  JUfiY, 

power  oyer  disobedient  witness,  L  186. 

refusal  to  testify  before,  a  contempt  of  court,  ii.  259. 
GRAND  LARCENY,  (See  Larceny.) 

what  it  is,  i.  621. 

distinction  between,  and  petit,  ii.  874, 
GRANT, 

what  it  carries  with  it,  L  138. 
GRIEVOUS  BODILY  HARM, 

legal  meaning  of  the  words,  i.  833. 

construction  of  statute  against  doing,  i.  425. 
GROSS  LEWDNESS.  (See  Lewdness.) 

GROWING  GRAIN, 

larceny  of,  under  South  Carolina  statute,  ii.  796. 
GUARANTY  OF  REPUBLICAN  GOVERNMENT, 

meaning  of  clause  respecting,  i.  128,  note. 

some  views  concerning,  i.  128-138;  iL  1218-1221,  1224  and  note. 
GUARDIAN  AND  WARD, 

view  of  the  criminal  law  relating  to,  i.  770. 
GUIDE-BOARDS, 

construction  of  New  Hampshire  statute  about,  ii.  1256. 
GUILTY, 

plea  of,  as  a  confession,  i.  747. 
GUILTY  PERSON.  (See  Criminal.) 

GULFS.  (See  Bats.) 

GUN, 

demand  of — it  need  not  be  in  possession,  i.  674. 
GUNPOWDER, 

keeping,  in  populous  places,  indictable,  i.  972, 1042. 
GYPSIES, 

whether  indictable,  i.  959. 

HABEAS  CORPUS, 

power  to  suspend,  i.  63,  64. 
effect  of  suspension,  i.  64. 

cannot  be  used  to  release  prisoners  of  war,  i.  63  and  note, 
by  State  and  national  courts  concurrently,  ii.  986. 
declining  to  make  return  to,  a  contempt,  iL  240. 
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HALE, 

his  Pleas  of  the  Crown  as  authority,  i.  41. 
HARBORS,  (See  Arms  of  the  Sea.) 

obstructions  of,  injuries  to,  neglect  to  repair,  indictable,  i.  972. 
HARES, 

when  subjects  of  larceny,  ii.  787. 
HAWKERS  AND  PEDDLERS, 

who  is  a  peddler,  i.  241. 

construction  of  Indiana  statutes,  i.  195,  note. 
the  offence  of  being,  without  license,  discussed,  ii.  601-609. 

definition — old  English  statutes,  ii.  601. 

definition  in  the  act  of  Congress,  ii.  602. 

pertains  more  or  less  to  the  revenue  department,  ii.  601,  602. 

statutes  in  the  States,  ii.  608. 

constructions  of  State  statutes,  ii.  604-606. 

English  stat  50  Geo.  8,  ii.  607. 

Pennsylvania  act  of  1880,  ii.  608. 

whether  the  State  statutes  are  constitutional,  ii.  609. 
HAWKINS, 

his  Pleas  of  the  Crown  as  authority,  i.  41. 
HAWKS, 

whether  subjects  of  larceny,  ii.  786. 
HEALTH.  (See  Public  Health.)  ' 

HENS, 

are  subjects  of  larceny,  ii.  787. 
"  HEREAFTER," 

effect  of  the  word  in  a  repealing  statute,  L  217. 
HERESY, 

whether  indictable,  i.  580,  945. 
HIGH  SEAS,  (See  Ocean.) 

jurisdiction  over  offences  committed  on  the,  i.  148,  165. 

meaning  of  the  term,  i.  820. 
HIGHWAY,  (See  Public  Ways  —  Wat.) 

meaning  of  the  word,  ii.  598,  1284. 
"  HIS," 

the  word  may  include  a  woman,  i.  248. 
HOMICIDE,  (See  Manslaughter — Murder.) 

blow  in  one  jurisdiction  and  death  in  another,  i.  81-84,  111. 

pardon  of,  before  the  death,  i.  88,  note. 

statutes  making  different  degrees  of,  how  applied  to  past  transactions, 
i.  216. 

produced  by  carelessresj,  indictable,  i.  890,  897,  401. 

when  justifiable  on  the  ground  of  mistake  of  fact,  i.  884. 

how  homicide  divided  in  law,  i.  491,  492,  987. 

small  provocation  does  not  reduce  the  killing  to  manslaughter,  i.  515. 

when  murder,  though  death  not  intended,  i.  412,  667. 

indictable  when  the  act  unintentionally  causing  death  is  malum  in  set 
i.  415. 
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not,  when*it  is  malum  prohibitum,  i.  415. 

unintended,  is  murder  or  manslaughter  according  to  degree  of  evil  in 
the  intent,  i.  417. 

so,  according  to  the  kind  of  intent,  i.  394,  397. 

in  self-defence,  not  punishable,  i.  443,  444. 

how,  of  killing  innocent  person  to  save  self,  i.  443. 

whether  marital  coercion  excuses  wife  in,  i.  451,  454. 

wife  not  liable  for  death  of  apprentice  from  neglect,  i.  457. 

where  death  comes  from  opposing  unlawful  act,  i.  432. 

who  liable  for  death  caused  by  careless  riding,  i.  434. 

when  confederates  in  an  unlawful  act  guilty,  i,  437, 440. 

one  compelled  to  take  life,  not  liable,  i.  441. 

request  of  person  killed,  no  defence,  i.  567,  955. 

drunkenness  as  an  excuse  for,  i.  491-493,  498,  499. 

by  abandoning  young  children,  i.  995. 

neglecting  to  give  them  food,  i.  995. 

servants,  apprentices,  &c,  i.  995. 

by  working  on  the  fears,  &c,  i.  999. 

by  command  to  servant,  &c.,  i.  999. 

producing  conviction  of  murder  by  perjury,  i.  1001. 

counselling  to  suicide,  i.  600. 

parties  and  seconds  in  duels,  i.  602 ;  ii.  810. 

how,  as  to  accessories,  i.  610. 

accessory  in,  by  advising  murder  of  unborn  child,  i.  618. 

cannot  become  accessory  after,  before  death,  i.  632. 

attempt,  what  intent,  i.  66  7. 

how  act  which  produces,  viewed  in  degree  of  enormity,  i.  800. 

committed  in  the  commission  of  arson,  L  800. 

of  men  in  battle,  not  indictable,  i.  99.* 

otherwise,  to  kill  alien  enemy,  i.  102. 

in  self-defence,  at  common  law  subjects  to  forfeiture,  i.  789. 

indictment  for,  after  death,  though  conviction  before  for  assault,  i.  890. 

whether  felonious,  in  killing  a  slave,  i.  783,  784. 

slave  killing  master  in  resisting  chastisement,  murder,  i.  788. 
general  discussion  of  the  offence  of,  felonious,  ii.  610-765. 
Historical  introduction  and  general  divisions,  ii.  610-628. 

importance  of  discussing  this  title  in  a  proper  order,  ii.  610. 

important  place  occupied  by  the  history  of  the  subject,  ii.  611. 

homicide  not  felonious,  ii.  612. 

justifiable  and  excusable  homicides  defined  and  explained,  ii.  613-616. 

what  was  murder  anciently,  ii.  617. 

how  the  law  was  changed  to  its  present  form,  ii.  618-620. 

the  result  to  which  the  change  grew,  ii.  621,  622. 

order  of  the  further  discussion,  ii.  628. 
Right  of  self-defence,  and  of  defending   one   another,  and   property, 
ii.  624-667. 

this  question  involved  in  obscurity,  ii.  624. 
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two  kinds  of  defence  — *  perfect  and  imperfect,  ii.  625.  • 

how  discuss  this  matter  of  defence,  ii.  626. 

how  the  perfect  defence  may  be  made,  ii.  627-680. 

how  the  imperfect,  ii.  631. 

when  the  right  of  perfect  defence  exists,  ii.  632-639. 

must  not  take  life  to  prevent  a  civil  trespass,  ii.  632. 

may,  to  prevent  a  felony,  ii.  632,636,  638,  639,  652. 

may,  to  save  one's  own  life,  ii.  632. 

distinction,  whether  simple  assault  or  assault  with  intent  to  kill,  ii.  633. 

as  to  "fleeing  to  the  wall,"  ii.  633,  648  et  seq. 

discussion  of  principles,  ii.  634-639. 

slave  entering  to  steal,  killed  by  a  spring-gun,  &c.,  ii.  638,  639. 

when  the  right  of  imperfect  defence  exists,  ii.  640-654. 

must  always  hold  another's  life  equal  with  ours,  ii.  640. 

not  ordinarily  take  life  to  preserve  personal  liberty,  ii.  640. 

nor  to  preserve  property,  ii.  641. 

may  defend  property  by  any  means  short  of  life,  ii.  641. 

■elf-defence,  ii.  643-652. 

general  statement  of  the  doctrine  of,  ii.  643. 

the  doctrine  how  laid  down  in  U.  S.,  ii.  644. 

view  taken  by  Grotius,  ii.  645. 

criticism  on  foregoing  views,  iL  64%. 

resisting  attempts  against  the  liberty,  ii.  647. 

combat  should  be  avoided,  ii.  648. 

withdrawing  from  combat,  &c,  ii.  649,  650. 

overt  step  taken  by  assailant,  ii.  651. 

using  improper  force  in  defence  —  killing  a  ghost,  ii.  651. 

explanation  of  the  doctrine  of  self-defence,  ii.  652. 
defence  of  the  dwelling-house,  ii.  653,  654. 
when  the  committer  of  an  offence  may  resist,  ii.  655. 
resisting  arrest  and  attempts  to  suppress  a  quarrel,  ii.  656-658. 
general  doctrine  concerning,  ii.  656. 
separating  persons  in  a  quarrel,  ii.  657. 
suppressing  riots,  affrays,  &c,  ii.  658,  659. 
homicide  committed  in  making  arrests  for  crime,  ii.  660-664. 
mutual  assistance  in  the  foregoing  defences,  ii.  665. 
whether  other  defences  permissible,  ii.  666. 
ignorance  of  law  and  fact  on  this  subject,  ii.  667. 
On  what  being  the  offence  may  be  committed,  ii.  668-670. 
every  human  being  —  outlaw  —  condemned  to  be  hung,  &c,  ii.  668. 
enemy  —  in  battle,  ii.  668. 

child  unborn  —  when  deemed  a  human  being,  ii.  669,  670. 
The  act  by  which  felonious  homicide  is  committed,  ii.  671-701. 
the  line  here  to  be  drawn  between  indictable  and  unindictable,  ii.  671, 
preliminary  observations,  ii.  672-676. 
what  is  a  sufficient  killing  by  the  accused,  ii.  677,  678. 
as  to  the  death  being  caused  by  the  act,  ii.  679,  680. 
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concerning  the  time  of  the  death,  ii.  681. 

view  of  the  kinds  of  force  resulting  in  death,  ii.  682. 

unlawfulness  of  the  force,  ii.  688,  684. 

collective  principles  of  law  to  be  borne  in  mind,  ii.  685. 

kinds  of  force  permitted,  ii.  686. 

kinds  offeree  not  permitted,  ii.  687. 

unlawful  force  employed  as  a  threat  —  attempt,  ii.  687. 

all  unlawful  force  felonious,  if  death  follows,  ii.  688. 

illustrations,  ii.  688. 

death  from  neglect  —  degree  of  duty,  ii.  689-693. 

general  doctrine  on  this  point,  ii.  689. 

illustrations,  ii.  690-692. 

some  relations  of  life  considered,  ii.  694-700. 

parent  and  child,  master  and  servant,  &c,  ii.  694. 

physician,  as  to  patient,  ii.  695. 

men  undertaking  business  which  requires  care,  ii.  696. 

jailer,  as  to  the  prisoner,  ii.  697. 

using  a  public  way  improperly,  ii.  698. 

cause  of  the  death  must  be  sufficiently  near,  ii.  699. 

carelessly  navigating  a  steamboat,  ii.  698,  700. 
general  summing  up  of  doctrines,  ii.  701. 
The  intent  which  enters  into  felonious  homicide,  ii.  702-706. 
need  not  be  to  kill,  &c.,  ii.  702. 
drunkenness,  &c.,  ii.  70S. 
illustrative  cases,  ii.  704,  705. 
person  killed  in  suppressing  a  riot,  ii.  704. 

same,  by  a  fire  proceeding  from  fire-works  unlawfully  kept,  ii.  705. 
difficulties  of  this  bra/ich  of  the  subject,  ii.  706. 
The  act  which  distinguishes  murder  from  manslaughter,  ii.  707-741. 
preliminary  views,  ii.  707,  708. 
act  as  viewed  without  direct  reference  to  the  intent,  ii.  709-719. 

in  criminal  law,  all  acts  referable  to  the  intent,  ii.  709. 

intent  sometimes  determined  by  technical  rules,  ii.  709. 

deadly  weapon  used,  murder,  ii.  710. 

illustrations,  ii.  711-713. 

weapon  not  deadly,  but  improper  for  correction,  ii.  714,  716. 

parent  and  child,  husband  and  wife,  &c,  ii.  714. 

intentional  .acts  dangerous,  done  without  excuse,  ii.  715. 

jailer  confining  prisoner,  &c,  ii.  715. 

distinction  between  murder  and  manslaughter  further  stated,  ii.  716. 

illustrations  of  doctrines,  ii.  716. 

general  test,  ii.  717. 

in  committing  misdemeanor  —  committing  felony,  ii.  717-719. 

in  committing  civil  trespass,  ii.  718. 

how  far  intent  considered  in  the  foregoing  cases,  ii.  718,  719. 

carelessness,  ii.  718,  719. 
act  viewed  with  direct  reference  to  the  intent,  ii.  720-722. 
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HOMICIDE, — continued. 

felony  intended  —  misdemeanor  intended,  ii.  720. 
under  what  circumstances  murder,  when  intent  is  to  kill,  ii.  721. 
further  distinctions,  ii.  722. 
act  viewed  relatively  to  the  conduct  of  the  person  killed,  ii.  723-738. 
manslaughter,  mind  clouded  by  passion,  ii.  723.    * 
murder,  if  not  clouded,  though  there  is  provocation,  ii.  724,  736. 
assault,  mutual  combat,  &c.,  the  general  doctrine,  ii.  725. 
the  doctrine  illustrated  and  discussed,  ii.  727-735. 
killing  wife  in  act  of  adultery,  ii.  731. 
killing  person  committing  sodomy  with  child,  ii.  731. 
killing  one  detected  in  other  crime,  ii.  781. 

general  rule,  whether  provocation  reduces  to  manslaughter,  ii.  732. 
passion  having  time  to  cool,  but  not  cooled,  ii.  788,  785. 
length  of  cooling  time  required,  ii.  733,  735. 
if  mind  not  in  fact  under  passion,  not  murder,  ii.  736. 
killing  in  a  quarrel  after  killing  premeditated,  ii.  736. 
the  doctrine  further  extended,  ii.  737. 
further  doctrines,  ii.  788. 
distinction  between  murder  and  manslaughter  as  respects  the  acts  of 

third  persons,  ii.  789. 
distinction,  under  statutes  of  some  States,  ii.  740,  741. 
The  intent  which  distinguishes  murder'from  manslaughter,  ii.  742-744. 
Statutory  divisions  of  murder,  ii.  745-751. 
two  degrees  of  murder  —  Pennsylvania  and  Michigan  statutes,  ii.  745. 
Indiana  and  Massachusetts  statutes,  ii.  746,  747. 
historical  views  leading  to  the  interpretation  of  these  statutes,  ii.  748, 

749. 
how  these  statutes  have  been  interpreted,  ii.  750. 
further  views,  ii.  751. 
Statutory  divisions  of  manslaughter,  ii.  752. 
Definition  and  general  doctrine  of  murder,  ii.  753-756. 
the  usual  definition,  ii.  758. 
better  definitions,  ii.  754,  755. 
definitions  of  this  offence  are  of  but  little  help,  ii.  756. 
Definition  and  general  doctrine  of  manslaughter,  ii.  757,  758. 
definitions,  ii.  757. 
they  are  of  but  little  help,  ii.  758. 
Attempts  to  commit  murder  and  manslaughter,  ii.  759-763. 
mainly  discussed  in  the  first  volume,  ii.  759. 
assault  with  intent,  ii.  760. 
in  attempt  to  murder,  the  killing  must  be  intended  —  evidence, 

ii.  761. 
various  other  points,  ii.  762. 
attempts  are  only  misdemeanors,  ii.  768. 
Other  concluding  points,  ii.  764,  765. 
murder  and  manslaughter  are  felony,  ii.  764. 
in  what  county  —  second  jeopardy,  &c,  ii.  765. 
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* 

HONEY  BEES, 

reclaimed,  are  subjects  of  larceny,  ii.  786,  789. 
HORSE, 

false  pretence  concerning,  ii.  428,  430. 

is  subject  of  larceny,  ii.  787. 
"HORSE,  GELDING,  OR  MARE,* 

the  words  include  foals  and  fillies,  i.  242. 
HORSE-RACING, 

wagers  on,  &c,  ii.  591. 
HOTEL, 

legal  meaning  of  the  word,  i.  814. 
HOUSE,  (See  Disorderly  House.) 

in  law,  what  is,  L  294,  806. 

not  coextensive  in  meaning  with  the  word  dwelling-house,  i.  244. 

may  be  so  filthy  as  to  be  a  nuisance,  i.  939. 

when  indictable  to  tear  down  or  break,  i.  978. 

used  for  committing  offences,  indictable,  i.  1055, 1057. 
HOUSE-BREAKING,  (See  Burglary,  &c.) 

construction  of  stat  1  Edw.  6,  c  12,  §  10,  i.  270. 
HOUSE  DISORDERLY.  (See  Disorderly  House.) 

HOUSE  OF  ENTERTAINMENT, 

legal  meaning  of  the  words,  i.  314. 
HOUSE  OF  ILL  FAME,  -(See  Bawdy-House.) 

construction  of  statute  against  keeping,  i.  268. 
HOUSE  OF  REPRESENTATIVES.  (See  Legislative  Bodies.) 

HUSBAND,  (See  Wife.) 

causing  wife's  death  by  neglect,  ii.  692,  714. 

killing  wife  in  chastisement,  ii.  712. 

killing  wife  taken  in  adultery,  ii.  731. 
HUSBAND  AND  WIFE,  (See  Coverture  —  Husband  —  Married 

Women  —  Wife.) 

may  be  indicted  jointly,  i.  456. 
exceptions,  i.  457-459. 
sometimes  husband  must  be  joined,  i.  459. 

view  of  the  criminal  law  relating  to,  i.  774,  775. 

ICE, 

when  the  subject  of  larceny,  ii.  781. 
IDIOCY.  (See  Insanity.) 

IDLENESS, 

whether  indictable,  i.  907,  909,  958,  959. 
IGNORANCE  OF  FACT, 

as  an  excuse  for  crime,  i.  378-388. 

though  facts  not  known,  may  be  set  up  in  defence,  i.  527,  5 £8. 

men  not  conclusively  presumed  to  know  facts,  i.  527. 
IGNORANCE  OF  LAW, 

not  generally  received  as  excuse  for  crime,  i.  875-880,475  and  note, 
674. 
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ILLEGAL, 

bank,  is  not  a  non-existing  one,  i.  25S. 
ILLEGAL  VOTING,  (See  Elections.) 

construction  of  Pennsylvania  statute  against,  i.  253. 
ILL  FAME,  (See  Bawd  y-House  —  House  of  III  Fame.) 

meaning  of  the  words,  i.  1039. 
IMPEACHMENT, 

who  punishable  by,  and  to  what  extent,  i.  914-916. 

whether  pardonable,  i.  759. 
IMPLEMENT, 

legal  meaning  of  the  word,  i.  334. 

game-cock,  not,  i.  247. 
IMPLICATION, 

when  remedy  derived  by,  i.  277. 
IMPLIED  POWERS, 

may  arise  out  of  statutes,  i.  186. 
IMPLIED  REPEAL, 

of  statutes,  i.  197  et  seq. 
IMPOSTURE.  (See  Religious  Imposture.) 

IMPRISONMENT,  (See  False  Imprisonment.) 

a  lighter  punishment  than  whipping,  i.  219. 

day  of  sentence  included  in  term  of,  i.  249. 

and  fine,  as  punishment  for  misdemeanor,  i.  719-722. 
"IN"  A  BUILDING, 

when  a  chimney  is,  i.  247. 
INCAPACITY  OF  MIND.  (See  Insanity.) 

INCEST, 

whether  indictable,  i.  947. 

conviction  o£  on  indictment  for,  rape  on  daughter,  i.  807. 

what  it  is  —  how  at  common  law,  ii.  24. 

marriage  being  void  —  voidable,  ii.  24. 

intent  —  relationship  unknown,  ii.  24. 

where  mistake  of  the  person,  ii.  22. 

as  to  attempts  to  commit,  ii.  30. 
INDECENT  EXPOSURE.  (See  Exposure  of  Person.) 

INDIANA, 

common  law  in,  i.  36. 
INDIAN  TERRITORY, 

whether  the  United  States  or  a  State  has  jurisdiction  over,  i.  1 22. 
INDICT.  (See  Threat  to  Indict.) 

INDICTABLE,  (See  Act  — Intent,  &c.) 

all  public  things  which  statutes  forbid,  L  187, 188,  535. 
INDICTMENT,  (See  Against  the  Form  of  the  Statute.) 

may  cover,  conjunctively,  negative  clauses  of  the  statute,  L  273,  803. 

sufficient,  if  it  shows  an  offence,  i.  273. 

may  be  against  husband  and  wife  jointly,  i.  456. 

exceptions  to  the  last  proposition,  i.  459. 

civil  suit  will  not  bar,  i.  551,  552. 
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INDICTMENT,  —  continued. 

duty  of  private  persons  to  procure,  L  538,  556,  562. 

how  drawn,  in  reference  to  the  two  sorts  of  principals,  i.  596. 

how,  against  procurer  of  treason,  i.  624-626. 

against  procurer  of  misdemeanor,  i.  627. 

in  attempts,  the  adviser  and.  the  one  who  undertakes  and  fails,  joined, 
i.  693. 

not  join  accessory  before  and  principal,  in  felony,  i.  698. 

on  statute  against  receiving  stolen  goods,  i.  803. 

how,  when  joint,  and  the  evidence  shows  offences  several,  i.  812. 

against  several  persons,  conviction  of  one,  i.  811. 

for  felony,  whether  conviction  of  misdemeanor,  i.  814  et  seq. 

for  misdemeanor,  and  a  felony  proved,  i.  821-823. 

surplusage  ip,  does  not  vitiate,  i.  819. 

'word  "feloniously"  does  not,  i.  819. 

no  new,  after  an  acquittal,  i.  841. 

pendency  of  one,  no  bar  to  another,  i.  856. 

defective,  effect  on  second  prosecution,  i.  862. 

effect  of  quashing  a  valid,  L  865. 
« INFAMOUS  CRIME," 

meaning  of  the  words,  i.  272. 

what  is,  L'  743. 
INFANCY, 

as  an  excuse  for  crime,- the  law  considered,  i.  460-466. 

whether  infant  can  commit  an  assault,  ii.  57. 

cheating  by  pretending  to  be  of  age,  ii.  152. 

legal  meaning  of  the  word  infant,  i.  460. 

twelve  years  —  ten  years — fourteen  years,  i.  993  ;  ii.  1076,  1088. 

boy  under  fourteen,  not  assault  with  intent  to  cominit  rape,  i.  672. 

not  within  general  words  of  a  statute  creating  an  offence,  i.  182. 
INFECTED.  PERSON, 

not  taken  into  the  public  way,  i.  939. 
INFORMATION.  (See  Criminal  Information.) 

INJUNCTION, 

disobeying,  contempt  of  court,  ii.  242. 
INJURY,  (See  Malicious  Injuries. 

need  not  be  actual,  to  maintain  indictment,  i.  537,  540,  541. 
INN,  (See  Sale  of  Intoxicating  Liquor.) 

legal  meaning  of  the  word,  i.  314. 

disorderly,  indictable,  i,  949, 1050,  1052. 
INNKEEPER, 

when  indictable  for  not  entertaining  traveller,  i.  973. 
INNOCENT  AGENT, 

what  is,  i.  387. 

whether  court  is,  i.  1001. 

employer  of,  is  a  principal,  i.  599. 
INSANE  PERSON, 

not  within  general  words  of  statute  creating  offence,  i.  182. 

[729] 


INT  ALPHABETICAL  INDEX 

INSANE  PERSON,  —  continued, 

employer  of,  guilty  as  principal,  i.  599. 
INSANITY, 

produced  by  drunkenness,  i.  494,  495. 

in  the  woman,  effect  on  question  of  rape,  i.  569;  ii.  1079,  1080. 
general  discussion  of,  as  an  excuse  for  crime,  i.  467-487. 

how  the  matter  divides  itself,  i.  467, 

no  criminal  intent  without  mental  capacity,  i.  468. 

unsatisfactory  state  of  the  old  law,  i.  468,  note. 

incapacity  must  be  sufficient  in  degree,  i.  469,  471. 

the  old  tests — old  law,  i.  469. 

some  discussion  of  Freeman's  case,  i.  469,  note. 

difficulty  of  understanding  the  legal  decisions,  i.  470,  471,  474. 

medical  errors,  &c.,  i.  470,  471. 

numerous  phases  of  insanity,  i.  472. 

monomania  —  intermittent  insanity,  i.  478. 

test  as  to  what  insanity  will  exempt,  i.  474  et  seq. 

the  usual  test,  i.  475. 

discussed,  i.  475,  note. 

how  applied,  i.  476. 

applicable  under  what  circumstances,  i.  477-479. 

may  be  insane,  though  conscious  of  doing  wrong,  i.  478,  479. 

general  views  concerning  the  foregoing  tests,  i.  480-482. 

insane  belief  of  what  if  true  would  legally  justify,  i.  48S,  484. 

general  doctrine  of  delusion,  i.  485. 

cannot  anticipate  future  questions,  i.  486. 

incapacity  for  crime  distinguished  from  civil  incapacity,  i.  487. 

can  be  neither  tried  nor  punished  while  insane,  i.  487. 
INSOLENCE, 

by  slave  to  white  man,  indictable  under  the  common  law  of  slavery, 
i.  787. 
INSTRUMENT, 

legal  meaning  of  the  word,  i.  329,  834  ;  ii.  531. 
"  INSTRUMENT  ADAPTED  FOR  COINING," 

meaning  of  the  words,  ii.  281. 
"  INSTRUMENT,  ARMS,"  &c, 

a  writing  is  not,  i.  248. 
INTENT, 

act  and,  must  concur  to  constitute  crime,  i.  364-367. 

same  under  a  statute,  i.  182. 

doctrine  concerning,  applies  to  lowest  as  well  as  highest  crimes,  i.  544. 

why  not,  to  civil  suits,  L  544. 

may  be  less,  as  act  is  more  wicked,  i,  684,  690. 

not  ordinarily  work  forfeiture,  i.  700,  708. 
general  discussion  of  the  doctrine  of  the  intent,  i.  864-507. 

Note.  —  The  reader  may  here  profitably  consult  the  Analytical  Index  to  the  first  volume ; 
also,  for  the  intent  necessary  in  each  crime,  this  Alphabetical  Index  under  the  name  of  the 
crime. 
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INTERNATIONAL  LAW.  (See  Law  of  Nations.) 

INTERPRETATION  OF  STATUTES,    (See  Modern  Interpretation 

—  Statutes  —  Words.) 

analogies  of  common  law  followed,  ii.  117. 

statutes  against  champerty,  &c.,  interpreted  strictly,  ii.  141. 

in  child  murder,  the  case  must  be  within  the  mischief,  ii.  171. 

statute  not  repealed  without  negative  words,  ii.  1 75. 

corporation  included  under  word  person,  ii.  S36. 

when  the  forbidding  of  bank-notes  is  directory,  ii.  507. 

of  the  statutes  against  gaming,  ii.  578. 

common-law  rules  applied  to  statutes  against  larceny,  ii.  558. 

our  courts  follow  the  English  interpretation  of  statutes  adopted  from 
England,  ii.  887  and  note. 
general  discussion  of  the  interpretation  of  criminal  statutes,  i.  168-863. 
Note.  —  Here  consult  the  Analytical  Index  at  the  end  of  vol.  I. 

INTOXICATING  LIQUOR,  (See  Sale  of  Intoxicating  Liquor) 

larceny  of  money  received  for,  sold  without  license,  ii.  794. 

construction  of  statute  against  selling,  in  a  booth,  &c,  i.  253.  - 
against  selling,  i.  269. 

when  seller  responsible  for  crimes  of  purchasers,  i.  394. 

wife  may  be  prosecuted  for  unlawful  selling,  i.  459. 

whether  license  required  to  sell,  L  949. 

purchaser  from  seller  without  license,  not  indictable,  L  605,  687. 

one  who  sells  as  agent,  is,  i.  605. 

procurer  of  sale,  to  be  held  as  seller,  i.  627,  628. 

persuading  another  to  sell,  whether  indictable,  i.  605,  687. 

not,  contract  to  sell,  i.  687. 

guilty  as  common  seller,  and  of  specific  sales,  L  801. 

where  more  defendants  than  one,  sentence  what,  i.  735. 

after  conviction  as  common  seller,  indictable  for  specific  sales,  i.  896. 

specific  sales,  evidence  of  common  seller,  i.  896. 

statutes  providing  forfeitures  for  selling,  when  unconstitutional,  i.  707, 
708. 
INTOXICATION,  (See  Drunkenness.) 

whether  an  excuse  for  blasphemy,  ii.  94. 

JACK.  (See  Standing  a  Jack.) 

JAIL, 

is  dwelling-house,  and  house,  i.  238,  296,  306. 
JAILER, 

when  commits  murder  by  abusing  prisoner,  i.  368. 
taking  life  of  prisoner  by  improper  confinement,  ii.  697,  715. 
JEOPARDY,  NOT  TWICE  IN, 

how,  where  several  penalties  are  enforced  in  separate  proceedings, 
i.  208. 
general  discussion  of  the  doctrine  of  no  second  jeopardy,  L  824-898. 
Introductory  statement,  i.  824-829. 
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JEOPARDY,  —  continued. 

preliminary  view,  i.  824,  825. 

common-law  rule  against  being  twice  put  in  jeopardy,  L  826. 
made  a  constitutional  rule  in  this  country,  i.  827. 
whether  our  constitutions  alter  the  common-law  doctrine,  L  828. 
division  of  the  subject,  i.  829. 
General  view  of  the  doctrine,  i.  830-841. 
considered  under  three  heads,  i.  830. 
1st,  locality  over  which  it  extends,  i.  831-837. 

between  country  and  country,  i.  831. 

whether  prosecution  in  one  jurisdiction  bars  in  another,  &c.,  L  832-83  7. 
2d,  to  what  offences  applied,  i.  838,  839. 

strictly,  to  felony  only,  i.  838. 

by  construction,  to  misdemeanor  also,  i.  838,  839. 
3d,  how  binds  government ;  and  whether,  defendants,  i.  840,  841 . 

for  defendant's  benefit,  so  he  may  waive  it,  i.  840. 

binds  government  —  no  steps  against  defendant  can  be  taken  back- 
ward, L  841. 
Waiver  by  defendants,  i.  842-850. 
how  far  prisoner  may  waive  his  rights,  i.  842,  843. 
jury  discharged  with  his  concurrence  —  defective  verdict —judgment 

vacated,  &c,  L  844. 
judgment  erroneously  arrested  on  good  indictment,  L  845. 
new  trial,  pardon  to  the  defendant,  L  846,  847. 
reason  of  the  doctrine  of  waiver  of  rights,  i.  848. 
waiver  goes  only  as  far  as  relief  sought,  i.  849. 
conviction  of  part,  and  acquittal  of  residue,  i.  849. 
verdict  on  part  of  the  charge,  i.  849,  850. 
Fraud  in  the  matter  committed  by  defendants,  L  851-853. 
fraud  at  the  hearing,  how,  i.  851. 
where  a  man  procures  himself  to  be  indicted,  i.  852. 
general  suggestions  on  the  question  of  fraud,  i.  853. 
Rules  to  determine  when  there  has  been  a  jeopardy,  i.  854-883. 
must  remember  question  one  of  constitutional  law,  i.  854. 
after  jeopardy  attaches,  no  second  jeopardy,  i.  855. 
attaches  when  jury  is  impanelled,  i.  856,  857. 
after  that,  no  nolpros.,  &c,  i.  858. 
observations  of  judges  contrary  to  this  view,  i.  859. 
reason  why  this  view  is  correct,  L  860. 
for  the  jeopardy  ever  to  attach,  the  preliminaries  must  not  be  erroneous, 

i.  861. 
no  jeopardy  where  indictment  is  defective  in  form,  i.  862. 
how  when  judgment  is  rendered  on  invalid  indictment,  L  863. 
writs  of  error  in  favor  of  the  State,  i.  863. 
other  impediments  than  constitutional  to  rehearing,  i.  864. 
when  legislative  provision  for  rehearing  unconstitutional,  I  865. 
tribunal  being  without  authority,  i.  866. 
defects  neither  of  record  nor  apparent,  i.  867  et  seq. 
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JEOPARDY,  —  continued. 

term  of  court  closing  before  cause  finished;  L  868. 

sickness  interrupting  trial,  i.  869. 

jury  being  unable  to  agree  on  verdict,  L  870-872. 

better  view  of  the  whole  doctrine,  i.  873. 

after  jeopardy  without  conviction,  prisoner  entitled  to  discharge,  i.  874. 

difference  between  misdirection  of  judge  and  misconduct  of  jury,  i.  875. 

juror  found  not  sufficiently  sworn,  insane,  incompetent,  &c,  i.  876. 

when  appeal  lies  from  wrong  direction  of  the  judge,  i.  877. 

general  view  on  principle  of  remaining  points,  i.  878-883. 
When  are  the  offences  the  same,  i.  884-897. 

no  bar  if  not  same  offence,  i.  884. 

propositions  resting  on  principle,  i.  885. 

variance  —  wrong  county,  &c.  —  the  test,  i.  886. 

conviction  for  larger  offence  bars  less,  i.  887. 

how,  of  conviction  for  less,  i.  888,  889. 

assault,  conviction  for  it,  death  afterward,  L  890. 

limit  of  the  right  to  cut  up  offences,  i.  891. 

difficulty  —  illustrations,  i.  892-897. 

battery  —  public  way  —  larceny,  &c,  i.  892. 

burglary  —  larceny  —  robbery,  i.  898-895. 

same  evidence  may  establish  several  crimes,  L  896. 

sales,  &c,  of  intoxicating  liquor,  i.  896. 

several  penalties  for  one  crime  in  several  suits,  i.  897. 
The  doctrine  of  autrefois  attaint,  L  898. 
JESUS  CHRIST, 

reviling,  indictable,  ii.  90. 
JEWELRY, 

legal  meaning  of  the  word,  i.  360. 
JUDGE, 

should  concur  in  the  policy  of  statutes,  i.  265. 

how  punishable,  i.  915. 

trial  broken  off  by  sickness  of,  i.  867. 

inferior,  refusing  obedience  to  superior,  a  contempt,  ii.  242. 
JUDGMENT,    (See  Abbest  of  Judgment  —  Erroneous  Sentence  — 

Sentence.) 

cannot  be  rendered  on  a  repealed  statute,  L  213. 
JUDICIAL  OFFICER,  (See  Officeb.) 

when  not  indictable  or  suable,  i.  913,  915. 
JUDICIAL  PROCEEDINGS.  (See  Coubt.) 

JUDICIAL  SALES, 

not  within  champerty  acts,  iL  141. 
JURISDICTION, 

no  conviction  without,  L  820. 
JURISPRUDENCE,  (See  Law.) 

the  source  and  nature  of,  i.  1-21. 

difference  in  the  various  systems  of,  i.  18. 
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JUROR, 

not  punishable,  i.  915. 

personating,  indictable,  i.  919. 

preventing  attendance  of,  indictable,  L  919. 

person  infamous  cannot  be,  i.  747. 

effect  of  withdrawing  a,  i.  858. 

trial  broken  off  by  sickness  of,  i.  8(7. 

escapes,  found  incompetent,  &c,  how  second  trial,  L  875,  876. 

separating  from  his  fellows,  &c,  a  contempt  of  court,  ii.  241. 
JURY, 

not  to  be  instructed  in  abstract  doctrines,  L  472. 

attempts  to  influence,  indictable,  i.  919. 

in  some  States,  assess  punishment,  i.  727. 

effect,  on  second  trial,  of  inability  to  agree,  i.  867,  870. 
discharge  by  court,  officer,  &c,  i.  874,  875. 
cause  tried  by  too  few,  not  sworn,  &c.,  i.  875. 
ground  of  challenge  discovered,  i.  875. 
discharge,  with  prisoner's  consent,  i.  844. 
JUSTICE.  (See  Divine  Law  —  Obstructing  Justice.) 

JUSTICE  OF  THE  PEACE,  (See  Judicial  Officer.) 

judgment  by,  as  barring  prosecution  in  higher  court,  i.  866. 

contempts  against,  ii.  235,  236,  249,  251. 

indictable,  for  what  malfeasance  in  office,  ii.  951,  952. 
JUSTIFIABLE  HOMICIDE, 

what  it  is,  ii.  613. 
KENTUCKY, 

boundary  line  between,  and  Ohio,  i.  118. 
KETS, 

instruments  of  housebreaking,  or  not,  i.  334. 
KIDNAPPING,  (See  Kidnapping  and  False  Imprisonment.) 

indictable,  i.  992. 

Massachusetts  statute  against,  how,  i.  267. 
KIDNAPPING  AND  FALSE  IMPRISONMENT,    (See  False  Imprison- 
ment —  Kidnapping.) 
general  discussion  of  these  offences,  ii.  766-775. 

introductory  view,  ii.  766. 
False  imprisonment,  ii.  767-769. 

general  view  of  the  offence,  ii.  767. 

definition,  and  statement  of  doctrines,  ii.  768. 

is  misdemeanor,  ii.  769. 
Kidnapping,  ii.  770-775. 

definition,  and  general  statement  of  doctrines,  ii.  770. 

consent  of  young  children  to  being  kidnapped,  ii.  7.71. 

Illinois  and  New  York  statutes,  &c,  ii.  772. 

custody  of  child  under  decree  of  divorce,  ii.  773. 

other  statutory  kidnapping,  ii.  774. 

degree  and  locality  of  the  crime,  ii.  775. 
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KING, 

of  England,  not  punishable,  i.  914. 

LABOR, 

regulating,  and  compelling  men  to,  i.  907-909. 
LABORERS, 

combinations  among,  to  raise  their  wages,  ii.  189,  224,  225. 
LAKES, 

whether  within  counties,  L  117. 
LAND,  (See  Real  Estate.) 

false  representation  concerning,  a  false  pretence,  i.  406,  422. 
LARCENY,    (See  Compound  Larceny  —  Grand  Larceny  —  Petit  Lar- 
ceny —  Steal  —  Privately.) 

how  denned,  i.  427, 100S  ;  ii.  777. 

aggravated  and  statutory,  L  1003. 

private,  what  it  is,  i.  252. 

from  post-office,  when  committed,  L  527.     (See  Larceny  of  the 
Mail.) 

from  specified  places,  construction  of  statutes  against,  L  268,  264. 

meaning  of  the  words  "  goods  and  chattels,"  in  statutes  against,  L  357, 358. 

not  committed  by  careless  trespass,  i.  396. 

how  excused  by  ignorance  of  law,  L  378. 

must  be  two  intents,  i.  427. 

how,  when  food  is  taken  to  preserve  one's  life,  i.  444. 

when  drunkenness  excuses,  i.  490. 

intent  to  steal  and  trespass  must  concur  in  point  of  time,  L  366. 

committed,  of  a  thing  of  smallest  value,  i.  512. 

is  a  private  wrong,  i.  532. 

not  committed  when  owner  consents  to  the  taking,  i.  568. 

when  owner  purposely  exposes  property,  L  570,  571. 

property  delivered  to  the  thief,  i.  571. 

whether  committed  of  chose  in  action,  i.  1018  ;  ii.  783-785. 

not  by  taking  use  of  a  thing,  i.  1014. 

requires  physical  force,  not  mental,  L  1016. 
not  fraud,  i.  1017. 

parting  with  property,  possession,  i.  1017,  1019. 

what  makes  principal  in,  i.  602. 
accessory  before- in,  i.  618. 

divided  into  grand  and  petjt,  i.  621. 

how  the  distinction  in  this  country,  i.  621. 

attempt  to  commit,  when,  though  the  larceny  impossible,  i.  675. 

solicitation  to  commit,  indictable,  i.  689. 

indictment  as  second  offence,  conviction  as  first,  i.  807. 

conviction  of,  on  indictment  for  burglary,  L  805,  808. 
less  value  than  charged,  i.  810. 

grand  larceny,  conviction  of  petit,  i.  810. 
limit  to  last  doctrine,  i.  811,  820. 

in  one  State  or  country,  and  the  goods  carried  into  another,  L  105-110. 
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LARCENY,  —continued. 

by  negro,  punishment  of,  i.  725. 
disqualifies  for  being  a  witness,  L  744,  745. 
of  different  articles  at  same  time,  indictment  and  its  effect,  i.  892. 
conviction  in  one  county,  when  ban*  indictment  in  another,  i.  892. 
whether  an  act  can  be,  and  also  a  cheat,  ii.  163. 
not,  for  servant  to  take  master's  money  from  third  person,  ii.  852. 
general  discussion  of  the  offence,  ii.  776-880. 

simple  larceny,  divided  into  grand  and  petit,  ii.  776. 
definitions  of  larceny,  iL  777  and  note, 
the  same  discussed,  ii.  777,  note, 
subject  incumbered  with  technical  rules,  iL  778. 
What  property  is  the  subject  of  larceny  at  the  common  law,  iL  779-794. 
not  real  estate,  or  things  adhering  to  it,  iL  779,  780,  785. 
how  of  things  after  being  severed  from  it,  iL  781,  782. 
must  be  of  things  valuable,  ii.  788. 
piece  of  paper,  ii.  783. 
choses  in  action,  ii.  783-785. 
deeds,  &c,  of  real  estate,  ii.  785. 
wild  animals,  ii.  786-791. 
dead  human  bodies  —  shroud,  &c,  iL  792. 
slaves,  ii.  798. 

things  gotten  by  wrong  —  stealing  from  thief,  &o,  ii.  794. 
What  property  is  the  subject  of  larceny  under  statutes,  iL  795-799. 
The  ownership  of  the  property,  iL  800-803. 
must  be  owner  —  treasure  trove,  &c,  iL  800. 
must  be  another's  —  in  indictment,  how  laid,  iL  801. 
larceny  of  one's  own  goods,  when,  ii.  802. 
distinction  between  the  law  and  the  procedure,  iL  803. 
The  asportation  of  the  property,  ii.  804-807. 
what  removal  of  the  goods,  what  control,  ii.  804. 
offence  not  purged  by  giving  them  back,  iL  805. 
illustrations  showing  what  asportation  necessary,  iL  806. 
how,  of  tolling  slave,  horse,  &c,  iL  807,  818. 
THe  trespass,  ii.  808-860. 
the  doctrine  of  trespass  stated,  ii.  808-811. 
the  kind  of  force  requisite,  ii.  812-816. 

must  be  physical  —  illustrations,  ii.  812. 

how  of  domestic  animals,  &c,  ii.  813. 

gift  extorted  by  array  of  force  or  by  threats,  ii.  811. 

goods  obtained  by  fraud,  iL  815. 

illustrations  —  playing  at  hiding  under  the  hat,  ii.  816. 
consent  to  the  taking,  ii.  817-827. 

no  trespass  where  there  is  consent,  ii.  817. 

same,  though  consent  is  obtained  by  fraud,  iL  81 7. 

but  the  consent  must  be  to  part  with  the  ownership,  not  the  mere 
possession,  ii.  818. 

otherwise,  in  Tennessee,  ii.  819. 
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LARCENY,  —  continued. 

consent  on  condition  precedent,  ii.  820. 

how  the  last  rale  applied,  iL  820-823. 

making  change,  ii.  822. 

difference  between  civil  and  criminal  jurisprudence  here,  ii.  823. 

ring-dropping,  and  the  like,  ii.  824,  825. 

consent  given,  in  order  to  punish  the  thief,  iL  826. 

when  consent  comes  through  an  agent,  ii.  827. 
as  concerns  the  possession  of  the  goods,  ii.  828-842. 

must  be  from  the  owner's  possession,  ii.  828. 

need  not  be  from  the  owner's  custody,  ii.  829. 

difference  between  custody  and  possession,  ii.  829. 

how  determine  whether  one  has  custody  or  possession,  ii.  830-842. 

one  having  the  custody  must  still  commit  a  trespass,  ii.  831. 

how  to  determine  whether  there  has  been  a  trespass  by  the  custodian, 
iL  838-842. 
applications  of  doctrines,  ii.  843-861. 

common  carriers  —  drovers,  iL  843-846. 

hiring  goods,  ii.  847,  848. 

furniture  let  to  lodgers,  ii.  849. 

goods  delivered  to  do  work  on,  iL  850,  851. 

animals  to  keep  and  feed,  ii.  852. 

warehouse-men,  ii.  853. 

commission  merchants,  &c.,  ii.  854. 

wives,  and  persons  receiving  of  them  the  husband's  goods  —  adulter- 
/  ers,  ii.  855,  856. 

lost  goods,  ii.  857-861 ;  also,  iL  777,  note,  par.  17 ;  800  and  note ;  841. 
The  intent,  iL  862-873. 
must  be  felonious,  ii.  862. 

no  larceny,  where  a  mere  careless  trespass,  ii.  862. 
to  deprive  of  ownership,  not  mere  possession,  ii.  863. 
whether  must  be  lucri  causa,  ii.  664-870. 
where  the  taking  is  to  secure  a  debt,  ii.  871. 

food  to  preserve  life  —  ignorance  of  the  law  —  carelessness  —  drunken- 
ness, &c.,  ii.'872. 
taking  under  a  claim  of  right,  iL  873. 
Concluding  points,  ii.  874-880. 
distinction  of  grand  and  petit  larceny,  iL  874. 
degree  of  the  crime  —  punishment,  &c,  n.  875. 
attempts — misprisions,  ii.  876,  877. 
offence,  how  divisible  —  second  jeopardy,  iL  878,  879. 
in  what  locality  indictable,  ii.  880. 
LARCENY  FROM  THE  PERSON, 
the  law  of,  ii.  882-886. 

"  privily,  without  his  knowledge,"  ii.  882,  883. 

drunk  and  asleep,  ii.  884. 

"  by  stealing  from  the  person,"  ii.  885. 

the  asportation  in,  ii.  886. 
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LARCENY  IN  SHOPS, 

the  law  of,  ii.  887-889. 
LARCENY  IN  THE  DWELLING-HOUSE, 

the  law  of,  ii.  887-889. 
LARCENY  OE  THE  MAIL,  &c.t  (See  Post  Letter.) 

the  law  of,  ii.  891-896. 
LAW,  (See  Common  Law — Criminal  Lav — Divine  Law  —  Foreign 
Law  —  Ignorance  of  Law — Jurisprudence  — Law  or  Na- 
tions — Legal  Reasoning — Legal  Reasons — Legal  Rem- 
edies—  Legal  Rights — Policy  of  the  Law — Scotch 
Law.) 

nature  and  sources  of,  L  1-21. 

into  what  classes  separable,  i.  22-29. 

not  changed  by  change  of  government,  i.  9,  14, 156. 

all  law  not  enforced  by  the  courts,  L  10, 11, 16. 

different  meanings  of  the  word,  i.  16. 

may  exist  without  courts,  L  158,  168. 

cannot  be  enforced  without  courts,  i.  158. 

concerns  either  the  right  or  the  remedy,  i.  212. 

of  State  and  United  States  in  each  other's  tribunals,  i.  148 ;  ii.  986. 

contrasted  with  statesmanship,  ii  1224,  par.  4,  6. 
LAW  OF  NATIONS, 

enforced  by  war,  L  14. 

all  nations  bound  by,  i.  92. 

various  principles  of,  discussed,  i.  69-112. 

Note.  —  Particular  points  connected  with  the  law  of  nations  are  discussed  also  under 
other  titles. 

LAWYERS,  (See  Advocate  —  Malpractice.) 

how  punishable  for  barratry,  ii.  84. 

when  guilty  of  champerty,  ii.  136. 
LEAGUE.  (See  Marine  League.) 

LEASE, 

riotous  termination  of,  indictable  i.  978. 
LEGAL  MAXIMS.  (See  Maxims.) 

LEGAL  PROCESS,  (See  Proceedings.) 

how  justifies  a  wrongful  act,  i.  449. 

abuse  of,  indictable,  L  1020. 
LEGAL  REASONING, 

how  differs  from  legislative,  i.  568. 
LEGAL  REASONS,  (See  Maxims.) 

inherent  in  the  law,  i.  560. 
LEGAL  REMEDIES,  (See  Proceedings.) 

distinguished  from  legal  rights,  i.  212. 

no  private  vested  rights  in,  i.  214. 

barred  by  repeal  of  statute,  i.  218,  215. 

when  derived  by  implication,  i.  186 ;  when  not,  L  277. 
LEGAL  RIGHTS,  (See  Law.) 

distinguished  from  legal  remedies,  i.  212. 
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LEGISLATIVE  BODIES, 

are  courts  of  record,  ii.  237. 

contempts  against,  bow  punishable,  i.  914-916 ;  ii.  287. 
•whether  pardonable,  i.  759. 
LEGISLATIVE  MEANING, 

determines  the  interpretation  of  statutes,  i.  220. 

gathered  from  the  words,  i.  236. 

governs  the  construction  of  statutes,  i.  275. 
LEGISLATIVE  PROCEEDINGS, 

publication  of,  when  privileged,  ii.  906-908. 
LEGISLATOR, 

how  punishable  for  misconduct,  i.  914,  915. 
"  LETTER."  (See  Post  Letter.) 

LETTER  CARRIER,  (See  Larceny  of  the  Mail.) 

of  post-office,  may  be  a  servant  in  embezzlement,  ii.  337. 
LEVYING  WAR.  (See  Treason.) 

LEWDNESS,  (See  Adultery  —  Bawdy  House — House  of  Ill-Fame  — 

Open  Lewdness.) 

not  indictable  to  deliver  of  child  a  lewd  woman,  i.  1057. 
LIBEL,  (See  Libel  and  Slander  —  Obscene  Libels  —  Verbal 

Slander.) 

publishing,  indictable,  i.  980. 
why,  i.  665,  1023. 

whether  offence  to  have,  with  intent,  L  365. 

attempt  to  publish,  indictable,  i.  687. 

defence  by  showing  the  truth  of,  i.  386,  395, 1023. 
not  defendant's  own  negligence,  i.  395. 

criminal  liability  for,  when  published  by  servant,  L  405. 

when  justifiable  on  account  of  mistake  of  facts,  i.  886. 

how  words  of,  to  be  construed,  i.  386. 

on  foreign  prince  or  officer,  indictable,  i.  934. 

charge  need  not  be  false,  i.  1023. 

reason  why,  indictable,  i.  1023. 

on  indictment  for  printing  and  publishing,  conviction  publishing,  i.  810. 

in  what  local  jurisdiction  indictable,  i.  80. 

by  agent,  the  principal  out  of  the  country,  i.  80.  9 

effect  of  pardon  on  action  for,  i.  763. 
LTBtEL  AND  SLANDER,  (See  Libel —Obscene  Print— Slander.) 

general  discussion  of  the  offence,  ii.  897-982. 

introductory  views,  ii.  897. 
Nature  and  definition  of  libel,  ii.  898-916. 

definition,  &c.,ii.  898,  899. 

libels  tending  to  breaches  of  the  peace,  ii.  900. 

tending  to  the  corruption  of  public  morals,  ii.  901. 

tending  to  create  discontent  toward  the  government,  ii.  902. 

to  other  violations  of  the  criminal  law,  ii.  90S. 

limitations  and  restrictions  of  doctrines,  ii.  904-916. 
liberty  of  the  press  to  be  maintained,  ii.  904. 
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LIBEL  AND  SLANDER,  —  continued. 

privileged  communications,  ii.  905  et  seq. 
proceedings  in  courts,  legislative  bodies,  &c.,  ii.  906-908. 
the  truth  of  the  publication  as  an  excuse,  ii.  909,  910. 
how  this  matter  stands  in  principle,  ii.  911. 
the  intent  —  publications  by  servants,  &c,  ii.  912,  913. 
how  the  libel  interpreted,  ii.  914. 
*  form  of  the  libel  —  ironical  language,  &c.,  ii.  915. 
whether,  or  how  far,  must  be  published,  ii.  916. 
The  different  kinds  of  libel,  ii.  91 7-927. 
libels  against  private  individuals  —  illustrations,  ii.  918-921. 
against  collective  bodies  and  corporations,  ii.  922. 
against  official  persons,  ii.  928. 

against  persons  connected  with  other  governments,  ii.  924. 
libels  on  the  dead,  ii.  925. 
on  our  own  government,  ii.  926. 
obscene  libels,  ii.  927. 
Verbal  slander,  ii.  928-980.     (And  see  Slander.) 
Concluding  points,  ii.  981,  932. 
is  misdemeanor  —  the  consequences,  ii,  931. 
attempts  —  each  separate  publication  a  libel,  ii.  932. 
LIBERAL  INTERPRETATION, 
what  it  is,  L  222. 
when  followed,  i.  228,  224. 
sometimes  applied  to  criminal  statutes,  i.  227,  228. 
of  criminal  statutes,  in  favor  of  defendants,  i.  256-260. 
LIBERTY, 

provisions  favoring,  construed  liberally,  L  228,  224,  228. 
personal,  whether  may  take  life  to  preserve,  ii.  640,  647. 
LIBERTY  OF  SPEECH, 

not  to  be  impaired  by  laws  against  blasphemy,  ii.  93. 
not  to  be  abridged  by  the  doctrine  of  conspiracy,  ii.  219. 
nor  by  the  law  of  libel,  ii.  904,  905. 
LIBERTY  OF  THE  PRESS.  (See  Liberty  or  Speech.) 

LICENSE, 

abuse  of,  as  to  trespass,  &c.,  i.  366. 
LICENSE  LAWS.    (See  Intoxicating  Liquor  —  Sale  of  Intoxicating 

Liquor.) 
LIE, 

not  a  false  token,  in  the  law  of  cheats,  ii.  144. 
LIFE, 

whether  a  man  may  prefer  his  own,  to  another's,  L  443  and  note; 
ii.  628,  640. 
«  LIFE  OR  LIMB," 

meaning  of  the  words,  i.  838. 
LIQUOR.  (See  Intoxicating  Liquor  —  Sale  of  Intoxicating  Liquor.) 
LOADED  ARMS,  (See  Arms  —  Carrying  Weapons.) 

legal  meaning  of  the  words,  i.  336,  681. 
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LOCALITY  OF  CRIME,  (See  Crime.) 

statutes  not  extend  beyond  the  country,  L  189. 

role  when  a  county  is  divided,  i.  191. 

statutes  which  determine  the  county  in  which,  liberally  construed, 
i.  223. 

crime  by  statute  must  be  proved  in  county  where  committed,  i.  251. 

securities  issued  in  foreign  States,  within  the  meaning  of  our  statutes, 
i.  341. 

general  discussion  of  the  locality  as  between  our  country  and  others, 
i.  69-122. 

same,  as  between  United  States  and  States,  L  123-154. 
Note — Consult  the  Analytical  Index  at  the  end  of  vol.  L 
LODGERS, 

whether  their  rooms  are  separate  dwelling-houses,  i.  304. 

whether  breaking  rooms  of,  is  burglary,  ii.  110. 

whether  burglary  to  break  their  own  rooms,  ii.  111. 

larceny  of  furniture  by,  ii.  849. 
LODGING-HOUSE, 

not  an  inn,  i.  314. 
LONG  ISLAND  SOUND, 

is  in  what  jurisdiction,  L  116. 
LORD'S  DAY, 

construction  of  statute  against  violating,  i.  268-275. 

whether  profanation  of,  indictable  at  common  law,  i.  946. 
offence  of  not  observing,  general  discussion  of,  ii.  933-944. 

principle  on  which  the  law  rests,  ii.  933. 

whether  enactments  for  observance  of,  are  constitutional,  ii.  934. 

works  of  necessity  and  charity,  what,  ii.  935 

common  labor,  ii.  986,  987. 

statutes,  how  construed,  ii.  938. 

disturbances  which  amount  to  nuisances,  ii.  939. 

sale  of  intoxicating  liquors  on,  ii.  940,  941. 

keep  open  shop,  ii.  942. 

traveller,  ii.  943. 

civil  contracts  — judicial  proceedings,  &c,  ii.  944. 

further  points,  ii.  944.  « 

LOST  GOODS, 

as  to  larceny  of,  ii.  777,  note,  par.  17,  also,  800  and  note,  841,  857-861. 
LOTTERIES,    v 

the  constitutionality  of  statutes  regulating,  i  942. 
general  discussion  of  offences  relating  to,  ii.  945-949. 

meaning  of  the  word  lottery,  ii.  946. 

constitutionality  of  statutes  against,  ii.  947. 

interpretation  of  these  statutes,  ii.  948,  949. 
LOTTERY  TICKETS,         (See  Materials  fob  Lottebt.) 

meaning  of  statute  concerning,  i.  236. 

a  quarter  ticket  is  a  lottery  ticket,  i.  242. 
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LOUISIANA, 

the  law  relating  to  attempts  at  reconstruction  in,  ii.  1224,  note. 
LOWER  ANIMALS, 

injuries  to,  how  far  indictable,  i.  1026-1028. 
LUCRI  CAUSA, 

whether  essential  in  larceny,  ii.  864-870. 
LUNACY.         (See  Insanity.) 

MAGISTRATE,     (See  Malfeasance  and   Non-feasance  in  Office — 

Officer.) 

how  punishable,  i.  918-916  and  note. 

how  excused  by  ignorance  of  law,  i.  380. 

disobedience  to  order  of,  indictable,  i.  537. 
MAGNITUDE.  (See  Small  Things.) 

MAIL.  (See  Robbing  the  Mail.) 

MAIM  —  MAIMING,  (See  Mayhem.) 

meaning  of  the  word,  i.  331;  ii.  973. 

implies  permanent  injury,  i.  329,  331. 
MAINE  LAW.  (See  Intoxicating   Liquob  —  Sale   of  Intoxi- 

cating Liquor.) 
«  MAINTAIN," 

meaning  of,  in  statutes  about  slaves,  i.  253. 
MAINTENANCE.  (See  Champerty  and  Maintenance.) 

MALFEASANCE    AND  NON-FEASANCE  IN  OFEICE,  (See  Mis- 

FEASANCE.) 

general  discussion  of  the  offence  of,  ii.  950-954. 

as  to  justices  of  the  peace,  &c,  ii.  951. 

for  what  malfeasance  liable,  ii.  952. 

sheriffs,  constables,  &c,  ii.  953. 

points  local  to  particular  States,  ii.  954. 
MALICE — MALICIO  US, 

meaning  of  the  word,  i.  914,  916. 

malice  either  express  or  implied,  L  916. 
MALICE  AFORETHOUGHT,  (See  Homicide.) 

meaning  of  the  words,  i.  916. 

in  Mayhem,  what,  ii.  973. 
MALICIOUS  INJURIES, 

to  the  person,  concerning,  ii.  961. 
MALICIOUS  MISCHIEF, 

how  defined  —  indictable,  i.  1004, 1005.  , 

damage  to  real  estate,  i.  1005,  1006,  1012. 

meaning  of  Massachusetts  statute,  i.  916. 

how,  by  injuries  to  the  lower  animals,  i.  1026-1028. 

conviction  of,  on  proof  of  larceny,  i.  805.  * 

done  by  mistake  of  law  and  fact,  i.  379. 
general  discussion  of  the  offence,  ii.  955-966. 

definition,  &c,  ii.  955. 
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MALICIOUS  MISCHIEF,  —  continued. 
The  property,  ii.  956-961. 

at  common  law,  against  what  property,  ii.  956. 
under  statutes,  against  what  property,  ii.  957,  958. 

statute  of  Virginia— Maine  — North  Carolina,  ii.  958-960. 

injuries  to  the  person,  ii.  961. 
The  act  of  mischief,  ii.  962,  963. 

at  common  law,  ii.  962. 

under  statutes,  ii.  963. 
The  intent,  i.  879;  ii.  964. 
English  statutes  as  in  force  with  us,ii.  965. 
Concluding  points,  ii.  966. 

is  misdemeanor  at  common  law  —  how  under  statutes,  ii  966. 
MALICIOUS  WOUNDING, 

interpretation  of  the  English  statute  concerning,  i.  329. 
MALPRACTICE,  (See  Contbmpt  —  Homicide.) 

of  physician,  indictable,  i.  995. 

by  attorney,  a  contempt  of  court,  ii.  241. 
MANDAMUS, 

refusing  compliance  with,  a  contempt  of  court,  ii.  242. 
MANIFEST, 

of  cargo,  not  unless  true,  i.  242. 
MANSION-HOUSE, 

in  law,  what  is,  i.  294-804. 
MANSLAUGHTER,  (See  Homicide.) 

has  principals  of  the  second  degree,  L  620. 

has  no  accessories  before,  i.  620. 

has  accessories  after,  i.  687. 

may  be  conviction  of,  on  proof  of  murder,  i.  805. 

on  indictment  for  murder,  i.  607. 

otherwise  when  no  jurisdiction  in  the  court,  i.  820. 

indicted  for,  convicted  of  assault  and  battery,  i.  818. 
MARINE  LEAGUE, 

what  is,  L  74. 

territorial  jurisdiction  extends,  i.  74. 

of  sea  from  shore,  not  in  counties,  i.  114. 
MARINERS.  (See  Wandebing  Mabinebs.) 

MARITIME  JURISDICTION, 

what  it  embraces  locally,  L  140. 

power  of  congress  as  to,  i.  140-148. 
MARRIAGE,  (See  Forcible  Mabbiaob  —  Promise.) 

construction  of  statute  about  solemnizing,  i.  252. 

good,  though  celebrated  contrary  to  direction  of  the  statute,  i.  282. 

age  of  consent  to,  i.  466. 

law  does  not  compel,  i.  953. 

forcible  marriage,  i.  994. 

brought  about  by  enticement,  ii.  1162. 

of  pauper,  conspiracies  to  procure,  ii.  218. 
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MARRIAGE,— continued. 

of  infant,  &c,  conspiracy  to  procure,  ii.  226. 

whether  promise  of,  is  a  false  pretence,  ii.  403,  429. 

false  representation  of  being  in  condition  to  marry,  ii.  423. 
MARRIAGE  LAWS, 

some  points  concerning,  ii.  967,  968. 
MARRIED  WOMEN,  (See  Coverture.) 

not  always  within  general  words  of  statute  creating  an  offence,  i.  182. 
MARTIAL  LAW, 

what,  and  when  it  may  exist,  i.  43-68. 
MARTINS, 

not  subjects  of  larceny,  ii.  787. 
MARYLAND, 

local  extent  of,  i.  118. 
MASTER,  (See  Principal  and  Agent.) 

when  criminally  liable  for  act  of  servant,  i.  392,  393,  402-405. 

may  maintain  servant  in  his  suits,  ii.  132. 

right  to  chastise  servant,  ii.  694. 

killing  servant  in  correction,  ii.  712  and  note,  713. 
MASTER  AND  SERVANT,  (See  Master  —  Servant.) 

view  of  the  criminal  law  relating  to,  i.  772,  773. 
MASTER  MARINER, 

chastising  seamen,  ii.  58. 
"MATERIALS  FOR  A  LOTTERY,"  (See  Lottery  Tickets.) 

the  books  of  its  proceedings  are,  i.  240. 
MATTER.  (See  Destructive  Matter.) 

MAXIMS, 

"  caveat  emptor,"  i.  11. 

"  cessante  rations  legis,  cessat  ipsa  lex"  i.  559,  561,  815. 

u  expressio  unius  est  ezclusio  alterius"  i.  277. 

"  actus  nonfacit  reum  nisi  mens  sit  rea"  i.  370. 

"  actus  me  invito  foetus,  non  estmeus  actus"  i.  870. 

u  ignorantia  juris  non  excusat"\.  875,  377. 

"  ignorantia  facti  excusat"  i.  381. 

" de  minimis  non  curat  lex"  i.  399,  509. 
(See  Small  Things.) 

"  injure  non  remota  causa  sedproxima  spectatur"  i.  509. 

"  quifacii  per  a/turn,  facitper  se"  i.  616,  and  note. 
MAYHEM,  (See  Maim.) 

what  it  is,  i.  331,  567. 

not,  if  in  self-defence,  i,  566. 

request  of  person  injured,  no  defence,  i.  567. 

committed  on  one's  self,  indictable,  i.  567,  957. 

punishment  at  common  law  not  death,  i.  715. 

may  be  of  slave,  inflicted  by  master,  i.  784. 
general  discussion  of  the  offence,  ii.  969-974. 

definition  of  mayhem,  &c.  stated  and  discussed,  ii.  969  and  note. 

old  English  statutes  on  the  subject,  ii.  970,  971. 
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MAYHEM,  —  continued. 

American  legislation,  ii.  972. 

meaning  of  some  words  —  statutory  interpretation,  ii.  973. 

whether  misdemeanor  or  felony,  iL  974. 
MEANING.  (See   Interpretation   of   Statutes  —  Legislative 

Meaning.) 
MEDICAL  PRESCRIPTION, 

whether  justifies  violation  of  statute,  i.  269. 
MEDICINE, 

construction  of  statutes  against  the  practice  of,  by  slaves,  i.  269. 
MEETING.  (See   Disorderly   House  —  Disturbing   Meetings  — 

Public  Meetings — Unlawful  Assembly.) 
MENTAL  FORCE, 

what  is,  i.  986. 

physical  injuries  produced  by,  i.  997-1001. 

directed  against  property  rights,  L  1016  et  seq. 
MENTAL  INCAPACITY.  (See  Insanity.) 

MERGER, 

whether  conspiracy  to  commit  felony  merges  in  felony  committed, 
L82S. 
MESSUAGE, 

meaning  of  the  term,  i.  294. 
MILITARY, 

muster  of,  when  contempt  of  court,  ii.  299. 
MILITARY  AND  MARTIAL  LAW, 

general  view  of,  L  48-68. 
MINISTER.  (See  Foreign  Minister.) 

MINISTERIAL  OFFICERS, 

contempts  against,  ii.  286. 
MINORS:  (See  Infancy.) 

MISADVENTURE, 

in  the  law  of  homicide,  what,  ii.  614. 
MISCHIEF.  (See  Malicious  Mischief.) 

MISDEMEANOR, 

meaning  of  the  term,  L  689. 

what  is,  i.  588. 

procurers  of,  are  principals,  i.  184,  185. 

by  statute,  same  as  at  common  law,  i.  188. 

created  by  statute  out  of  felony,  cannot  afterward  be  prosecuted  as 
felony,  L  210,  688. 

right  of  officer  to  arrest  one  who  has  committed,  i.  528. 

no  distinction  between  principals  of  the  first  and  second  degrees,  i.  608. 

in  the  lighter,  persona  far  from  the  act  not  indictable,  i.  604. 
encouraging,  not  always  indictable,  i.  514. 

how  no  accessories  in,  i.  627. 

accessory  before  the  fact  in,  L  627-629. 

accessories  after  the  fact  in,  i.  644,  645. 

attempt  to  commit,  indktable,  i.  688,  690. 
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MISDEMEANOR,  —  continued. 

every  indictable  attempt  is,  i.  693. 

whether  conviction  of,  on  bad  indictment  for  felony,  L  819. 
on  good  indictment  for  felony,  L  814  et  ieq. 

whether  advantages  at  the  trial,  i.  814-816. 

where  the  proof  shows  a  felony,  L  821*828. 

same  act  is  not,  and  also  felony,  L  210,  688,  828. 

committed  by  means  of  a  felony,  how  regarded,  L  828. 

how  punished,  i.  719-724. 

constitutional  provisions  about  twice  in  jeopardy,  whether  extend  to, 
i.  888, 839. 

how  differs  from  felony,  in  a  case  of  wrong  conviction,  i.  846, 847. 

acquittal  or  conviction  of,  how  affect  indictment  for  felony,  L  887, 889. 

homicide  in  committing,  whether  murder  or  manslaughter,  iL  717-720. 
(As  to  what  offences  are  misdemeanor,  see  the  several  titles.) 
MISFEASANCE,      (See  Malfeasance  and  Non-feasance  in  Office.) 

not  different  in  principle  from  non-feasance,  L  401,  603. 
MISPRISION, 

meaning  of  the  term,  i.  589. 

meaning  of  the  word,  and  general  view  of  the  law  of,  L  652-656. 

what  —  indictable,  i.  558,  562. 

doctrine  of,  not  applicable  to  lowest  offences,  L  544. 

of  treason,  what,  L  514. 

under  act  of  congress,  i.  642,  656. 

of  felony,  under  ditto,  L  656. 

anciently,  to  receive  stolen  goods  knowing  them  stolen,  L  688. 
MISREADING  A  WRITING, 

obtaining  signature  by,  whether  a  common-law  cheat,  ii.  154. 

how,  as  a  forgery,  iL  548,  549.  ^ 

MISTAKE, 

avoids  forfeiture,  when,  L  701. 
MODERN  INTERPRETATION, 

how  it  differs  from  the  ancient,  L  220. 
MONET, 

whether  goods  and  chattels  are,  L  857,  858. 

what  it  is,  L  248,  359  ;  iL  847,  592,  597. 
MONKEYS, 

not  subjects  of  larceny,  ii.  787. 
MORALS.  (See  Public  Morals.) 

"  MOULD,  PATTERN,  DIE," 

a  part  of  one,  is  a,  i.  242. 
MOUNTEBANK'S  STAGE, 

erection  of,  indictable,  L  949. 
MULATTO, 

legal  meaning  of  the  word,  i.  291. 

construction  of  Tennessee  statute  against  cohabiting  with,  L  S06. 
MUNICIPAL  CORPORATION,  (See  Corporation.) 

effect  of  sentence  in  court  of,  as  barring  prosecution,  L  866. 
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MURDER,  (See  Child  Murder  —  Duelling  —  Homicide.) 

malice  in,  how  described  in  the  indictment,  L  422. 

on  indictment  for,  conviction  of  manslaughter,  i.  807. 

otherwise,  where  no  jurisdiction  in  the  court,  i.  820. 

may  be  convicted  in  either  degree,  i.  808. 

whether  the  act  of,  can  be  also  an  assault,  L  828. 

whether  includes  assault,  ii.  72. 

duelling  is,  in  parties  and  seconds,  ii.  810. 
MUTE.  (See  Standing  Mute.) 

NAME,  (See  Fictitious  Name.) 

how  given  to  offences,  i.  796-799,  902. 
NATURAL  JUSTICE.  (See  Divine  Law.) 

NAVIGABLE  RIVERS,  (See  River  — Public  Wat— Nuisance.) 

obstructions  of,  injuries  to,  neglect  to  repair,  indictable,  i.  972. 
NAVIGABLE  WATERS,  (See  Wat.) 

jurisdiction  over,  i.  141-149. 
NAVIGATION, 

unskilful  or  careless,  causing  death,  ii.  698,  700. 
NECESSITY, 

what,  will  take  away  the  criminal  quality  from  an  act,  i.  441-449. 

case  of,  excepted  out  of  the  operation  of  a  statute,  i.  182. 

whether  justifies  selling  intoxicating  liquor  without  license,  i.  269 
ii.  1140. 

prevents  forfeiture,  i.  701. 
NEGATIVE  STATUTES,  (See  Statutes.) 

what  they  are,  i.  195. 

repeal  prior  laws,  i.  196. 

how  construed,  i.  196. 
NEGLECT,  (See  Carelessness.) 

may  create  criminal  liability,  L  520. 

homicide  resulting  from,  ii.  689,  700. 
NEGRO,  (See  Free  Negroes.) 

legal  meaning  of  the  word,  i.  291. 

statute  against  taking,  on  board  steamboats  without  free  papers,  L  385. 

construction  of  statute  again*/  cohabiting  with,  i.  251,  606. 

not  entitled  to  rights  of  white  people,  ii.  125,  note. 

carrying  fire-arms  by,  ii.  125,  note. 

entitled  to  freedom  and  the  elective  franchise  in  seceded  States,  i.  186 
and  note,  187;  ii.  1224,  note. 
NEWS.  (See  False  News.) 

NEW  TRIAL, 

*  cannot  be  granted  the  prosecutor,  i.  841,  865. 

how,  in  cases  of  fraud,  i.  651. 

granted  on  prayer  of  defendant,  i.  846,  847,  851. 

effect,  where  conviction  of  part,  i.  866,  867. 
NEW  YORK, 

where  the  county  lines  ran,  i.  117. 
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NEW  YORK  HARBOR, 

local  jurisdiction  orer,  i.  116. 
NIGHT-TIME,  (See  Daytimb.) 

in  law,  what  is,  i.  293. 
NOISES, 

in  public  places,  indictable,  i.  972. 

whereby  a  woman  miscarries,  i.  978. 
NOL  PROS., 

meaning  of  the  term,  i.  866. 

as  to  the  right  of,  and  its  effect,  i.  850,  856,  858,  862. 
NON-CONFORMITY, 

to  the  church,  indictable  in  England,  L  945. 
NON-FEASANCE, 

same  in  principle  as  misfeasance,  L  503. 
NORTH  CAROLINA, 

.  the  law  relating  to  reconstruction  in,  ii.  1224,  note. 
NOSE.  (See  Slit  thb  Nose.) 

NOTE.  (See  Bank  Note  —  Promissokt  Note.) 

NOTICE, 

most  be  given  a  defendant,  before  proceeding,  i. 189. 
NOXIOUS  TRADES, 

indictable,  i.  940,  972,  1073. 
NUISANCE,  (See  Tippling  House  — Wat,  to.) 

illustrations  of —  indictable,  i.  972. 

in  obstructing  rivers,  indictable  though  navigation  on  the  whole  im- 
proved by  it,  i.  426. 

same,  of  a  road  —  wharf,  to.,  i.  426. 

may  be  too  small  to  be  indictable,  i.  515. 

created  by  neglect,  indictable,  i.  892. 

created  by  servant,  i.  392,  898,  405. 

when  corporation  indictable  for,  i.  602-505. 

what  damage  party  must  have  sustained  from  a  public  nuisance,  to 
maintain  a  civil  suit,  L  551. 

indictable  to  deaden  a  tree  on  public  lands,  L  534. 

how  many  it  must  affect,  i.  540,  541, 1082. 

house  kept  in  filthy  state,  to.,  i.  U19. 
abatable,  i.  959. 

carrying  on  noxious  trade,  i.  940,  972, 1075*1078. 

procurer  of,  to  be  held  as  doer,  i.  951. 

conviction  of,  when  more  proved  than  charged,  L  805. 

abatable,  and  forfeitures  without  criminal  conviction,  L  694-709. 

liable  to  abatement,  L  206,  698,  704, 1084, 1035. 

being  erected,  not  abatable  till  complete  nuisance,  i.  700. 

by  whom,  when,  and  how  abated,  I  704. 

abatement,  not  punishment  for  crime,  i.  705. 

must  be  abated  though  pardoned,  L  705. 

in  burning  one's  own  house,  ii.  47. 

of  conspiring  to  create,  ii.  221. 
[748] 


TO  BOTH  VOLUMES*  OpF 

NUISANCE,  —  continued. 

the  general  doctrine  of  nuisance,  i.  1029-1086, 
Particular  nuisances ;  namely, 
bawdy-house,  L  1087-1041. 
combustible  articles,  i.  1042. 
common  scold,  i.  1048-1045. 
disorderly  house,  i.  1046-1057. 
eavesdropping,  i.  1058, 1059. 
exposure  of  person,  L  1060-1069. 
gaming  house,  i.  1070-1072. 
offensive  trades,  i.  1078-1078. 
public  shows,  i.  1079-1082. 
wooden  buildings  and  the  like,  L  1088. 

OATH.  (See  Corporal  Oath —  Solemn  Oatb.) 

«  OBLIGATION," 

meaning  of  the  word,  ii.  528. 
OBSCENE  LIBEL,  (See  Libel—  Libel  and  Slander.) 

prints  and  writings,  indictable,  i.  947 ;  ii.  927. 

attempt  to  publish,  indictable,  i.  687. 

to  be  indictable  need  not  be  public,  i.  1064. 
OBSCENE  WORDS,  (See  Slander.) 

indictable,  L  947. 
OBSTRUCTING  GOVERNMENT, 

general  view  of  the  offence  of,  ii.  975*979. 
OBSTRUCTING  JUSTICE,  (See  Resisting  Officer.) 

general  view  of  the  offence  of,  ii.  975-979. 
OBSTRUCTING  PROCESS.  (See  Resisting  Officer.) 

OBSTRUCTING  RIVER.  (See  Navigable  Rivrrs— Nuisance  — Way.) 
OCEAN,  (See  High  Seas.) 

blow  on,  and  death  on  land,  L  82,  111. 

no  territorial  jurisdiction  over,  L  79. 

except  to  a  marine  league  from  shore,  i.  74. 

crimes  committed  on,  L  82,  85,  86. 

larceny  on,  and  goods  taken  to  land,  L  109. 

offences  on,  how  punished,  L  141-148, 820. 
ODIOUS, 

how  things  odious  in  the  law  regarded,  L  228,  224. 
"  of," 

rejected  from  statute  as  surplusage,  i.  246. 
OFFENCE,  (See  Crime  —  Shall  Things.) 

how  considered  separately  from  the  punishment,  i.  209,  204. 

when  change  of,  repeals  prior  law,  L  210. 

laws  punishing  second  or  third,  more  heavily  than  the  first,  L  575. 
OFFENCES,  (See  Specific  Offences.) 

houses  for  the  commission  of,  i.  1055, 1057. 
OFFENCES  AS  INCLUDED  WITHIN  ONE  ANOTHER, 

this  matter  discussed,  i.  796-828, 1095, 1096. 
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OFFENCES  AS  INCLUDED  WITHIN  ONE  ANOTHER,  —  continued. 

within  what,  is  assault,  ii.  72. 

how  cheats,  with  other  offences,  iL  162. 

how  as  to  larceny  and  embezzlement,  iL  833, 352. 

in  larceny,  how,  ii.  878,  879. 
OFFENSIVE  TRADES, 

when  carrying  on,  indictable,  L  1078-1077. 
OFFENSIVE  WEAPON, 

meaning  of  the  words,  L  337. 
•*  OFFERING," 

a  reward,  what  it  is,  ii.  324. 
OFFICE,  (See  Malfeasance  and  Non-feasance  in  Office — Officer.) 

public,  refusal  to  accept,  indictable,  L  648, 912* 

what  the  office  must  be,  i.  543. 

forfeited  by  conviction  for  felony,  L  742. 

taking  or  giving  a  reward  for,  indictable,  i.  922. 

conspiracy  to  procure  appointment  to,  ii.  204  and  note,  217,  218. 
OFFICER,    (See   Arrest  —  Constables  —  Coroners  —  Extortion  — 

False  Personating — Judicial  Officer — Justices  of 
the  Peace  —  Other  Officer  —  Personating  —  Prison 
Breach  —  Resisting  Officer  —  Sheriffs  —  Street 
Walker,  &c) 

meaning  of  the  word  in  statutes,  i.  247. 

one  out  of  office  is  not,  L  248. 

indictable  for  breach  of  duty,  and  when,  i.  913-917. 

dejure  and  de  Jacto,  distinction  of,  i.  917. 

principles  growing  out  of  this  distinction,  i.  91 7. 

indictable  for  not  serving  process,  &cM  i.  387. 

indictable  for  negligent  escapes,  L  392-397,  402. 
for  voluntary  escape,  i.  897. 

how  excused  by  ignorance  of  law,  i.  380. 

when  may  kill  a  man  resisting  arrest,  i.  628. 

personating  an,  indictable,  L  919, 1020. 

refusing  to  assist,  i.  920. 

slandering,  assaulting,  &o,  i.  921. 

of  court,  preventing  attendance  of,  indictable,  L  919. 

assaults  on,  ii.  67  and  note. 

contempts  against,  ii.  236,  287. 

refusing  obedience,  a  contempt  of  court,  iL  241. 

getting  drunk,  offence,  iL  306. 

de  facto,  can  commit  extortion,  ii.  378. 

demanding  fees  in  advance,  &c.,  extortion,  iL  380,  881. 

too  large  a  fee,  ii.  884. 

commits  murder  by  beheading  a  convict  instead  of  hanging  him,  iL  668. 

to  suppress  riots,  affrays,  &c,  ii.  657,  659. 

of  justice,  taking  life  in  obedience  to  law,  ii.  672. 
OFFICIAL  MISCONDUCT.    (See  Malfeasance  and  Non-feasance  in 

Office.) 
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OHIO, 

the  common  law  in,  as  to  crimes,  L  86,  88,  note. 

boundary  line  between,  and  Kentucky,  L  118. 
OMISSION, 

act  of,  not  distinguishable  in  principle  from  act  of  conumssion,  L  401, 508. 

homicide  caused  by,  whether  indictable,  i.  401. 

in  testimony,  whether  perjury,  ii.  1000.  N 

"  ON  COMPLAINT," 

meaning  of  the  words,  i.  272. 
OPEN  INTERPRETATION, 

what  it  is,  L  222. 

when  followed,  i.  228,  224. 

sometimes  applied  to  criminal  statutes,  L  227,  228. 
OPEN  LEWDNESS,  (See  Exposure  of  Person  —  Bawdt  House.) 

how  indictable  at  common  law,  L  947 ;  ii.  29, 

under  statutes,  ii.  26. 

words  "  living  together,"  ii.  28. 

as  to  attempts,  ii.  80. 

degree  of  the  offence,  ii.  81. 
OPINIONS  OF  WITNESSES, 

whether  perjury  is  assignable  of,  ii.  1001. 
"OR," 

effect  of  the  word,  in  a  statute,  i.  278. 

form  of  indictment  on  statute,  i.  808. 

in  statute,  indictment  "  and,"  conviction  of  part,  L  810. 
"  ORDER,"  (See  Public  Obdeb — Magistbjltk.) 

meaning  of  the  word,  ii.  826,  797. 

for  payment  of  money,  what,  L  842*846,  880. 
construction  of  statute  concerning,  L  287. 

for  delivery  of  goods,  what,  L  842-846, 860. 

bank  check  is,  i.  848. 

bill  of  exchange  is,  L  848. 

writing  shown  to  be,  by  extrinsic  proof;  u  846,  860. 
«  OTHER," 

effect  of  the  word  in  a  statute,  i.  270,  276. 
»  OTHER  OFFICER," 

meaning  of  the  words,  ii.  848. 
OUTHOUSE, 

meaning  of  the  term,  i.  808 ;  ii,  698. 

may  be  part  of  the  dwelling-house,  L  296,801-808. 
of  the  house,  i.  806. 

burning.dwelling-house  by  setting  fire  to,  i,  894. 
OUTLAWRY, 

proceeding  of,  not  in  use  in  this  country,  i.  788. 

OVERT  ACT, 

necessary  under  statutes,  in  conspiracy,  ii.  191. 
in  treason,  ii.  1181, 1189, 1204-1207. 
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OWLING, 

what,  whether  indictable,  i.  960. 
OXEN, 

are  subjects  of  larceny,  ii.  787. 
OYSTERS, 

when  subjects  of  larceny,  ii  787,  788. 

PAPERS,  (See  Court.) 

circulating,  concerning  the  merits  of  a  cause,  indictable,  i.  919. 
PARDON, 

of  homicide  before  the  death,  L  88. 

of  principal,  how  affects  accessory,  i.  612. 

of  one  offence,  effect  on  sentence  for  another,  L  781. 

of  felony,  in  England,  when  conviction  wrong,  L  846. 

of  nuisance,  it  is  still  abatable,  i.  705. 
general  discussion  of,  i.  748-764. 

introductory  view,  i.  748. 

definition  stated  and  discussed,  i.  749  and  note. 

by  what  power  pardon  granted,  i.  749. 

how  far  the  English  law  prevails  with  us,  i.  750. 

no  pardon  till  offence  committed,  L  751,  752. 

unconstitutional  application  of  amnesty  proclamation,  i.  752,  note. 

whether,  before  conviction,  i.  751,  752. 

void,  for  what  fraud,  omissions,  &c.,  i.  753,  754. 

void  if  not  delivered,  i.  755. 

construction  of  pardon  —  promise,  not  pardon,  i.  756. 

what  wrongs  may  be  pardoned,  i.  757. 

penal  actions  —  fines — forfeitures  —  private  rights,  i.  757,  758. 

when  the  right  vests  —  money  paid  over  to  the  State,  i.  758. 

as  to  impeachments  and  contempts,  i.  759. 

conditional  and  partial  pardons  —operation  not  abridged,  i.  760. 

illustrations  of  conditions,  i.  761. 

effect  of  condition  violated,  i.  761. 

direct  effect  of  pardon,  i.  762. 

incapacity  to  be  a  witness,  &c, —  slander,  i.  768. 

corruption  of  blood  —  statutory  consequences  of  crime,  i.  764. 
PARENT,  (See  Parent  and  Child.) 

may  maintain  child  in  his  suits,  ii.  182. 

may  chastise  child  —  how,ii.  614,  686,  694,  712. 

causing  death  of  child  by  neglect,  ii.  690,  714,  716,  788. 

killing  one  committing  sodomy  with  child,  ii.  781. 
PARENT  AND  CHILD,  (See  Pabkkt.) 

general  view  of  the  criminal  law  relating  to,  i.  766-769. 
PARI  MA  TER1A, 

rule,  in  interpreting  statutes,  L  176,  202,  205. 
PARISHES, 

indictable,  for  non-repair  of  public  ways,  L  502. 
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PARROTS, 

not  subjects  of  larceny,  ii.  787. 
PARTRIDGES, 

when  subjects  of  larceny,  ii,  787. 
PARTY, 

trial  broken  off  by  sickness  o£  L  867, 
"  PASS,"  (See  Counterfeit  Monet.) 

meaning  of  the  word,  ii.  275,  566. 
PASSING, 

legal  meaning  of  the  word,  L  823. 
PASSION, 

effect  of,  in  reducing  a  homicide  to  manslaughter,  ii.  723-788. 
PASSPORTS, 

violations  o£  indictable,  L  934. 
PAUPERS, 

English  laws  concerning,  not  received  in  this  country,  i.  852. 

conspiracies  to  change  settlement  of,  ii.  218. 
PEACE,  (See  Bonds  for  the  Peace.) 

breaches  of,  indictable,  L  978,  980,  988,  1028. 

libels  tend  to  breach  of,  L  666. 

sureties  for,  part  of  the  sentence  for  misdemeanor,  i.  724. 
PEACOCKS, 

are  subjects  of  larceny,  ii.  787. 
PEDDLER.  (See  Hawkers  and  Peddlers.) 

PENAL  ACTION,  (See  Penalties.) 

whether  wife  liable  in  —  how,  of  husband,  L  457-459. 

whether  compounding,  indictable,  i.  648. 

judgment  in,  what,  i.  784,  735. 

constitutional  provision  about  twice  in  jeopardy  not  extend  to,  i.  838. 

may  be  pardoned,  i.  757,  758. 
PENAL  STATUTES, 

strictly  construed,  L  223,  224. 

not  in  all  respects,  i.  227,  228. 
PENALTIES,  (See  Penal  Action  —  Punishment.) 

.need  not  be,  in  a  statute,  to  make  the  violation  indictable,  i.  187. 

several,  may  be  inflicted  for  the  same  thing,  i.  206-208. 
and  in  several  suits,  i.  897. 

statutes  which  create,  strictly  construed,  i.  224. 

clauses  exempting,  liberally,  L  227,  228. 
PENDENCY,  (See  Proceedings.) 

of  proceedings,  no  bar  to  fresh  ones,  i.  856. 
PEOPLE  OF  COLOR.  (See  Negroes.) 

PER  INFORTUNIUM.  (See  Misadventure.) 

PERJURY, 

and  subornation  of  perjury,  indictable,  i.  919. 
why,  i.  665, 1021. 

a  species  of  attempt,  i.  524. 

committed,  though  the  testimony  believed  false  is  really  true,  i.  524. 
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PERJURY,  —  continued.. 

whether,  committed  by  a  mere  reckless  swearing,  L  896. 

construction  of  U.  S.  statute  concerning,  i.  180. 

when  not  committed  by  a  bankrupt  swearing  to  his  schedule,  L  879. 

that  produces  conviction  in  a  capital  case,  how  viewed,  L  1001. 

punishment  of,  i.  721,  722. 

disqualifies  to  be  a  witness,  i.  744,  745. 
general  discussion  of  the  offence,  ii.  980-1016. 

definitions,  ii.  980  and  note. 
The  kind  of  oath,  and  the  tribunal  before  which  it  is  taken,  ii.  981-993. 

the  general  doctrine,  ii.  981.  • 

form  of  the  oath,  ii.  982. 

how  brought  into  court,  immaterial,  ii.  988. 

party  swearing  in  his  own  behalf,  ii/  983. 

must  be  administered  by  one  haying  authority,  ii.  984. 

illustrations,  and  who  has  authority,  ii.  984-989. 

as  between  the  United  States  and  States,  &c,  ii.  986, 987. 

instances  of  false  oaths  being  perjury,  iL  988. 

Hawkins's  statement,  ii.  989. 

must  be  in  a  course  of  justice,  ii.  990. 

illustrations,  ii.  990,  991. 

extra-judicial  oaths,  ii.  991. 

cause  must  be  properly  in  court,  ii.  992. 

how,  of  defective  proceedings,  ii.  992. 

how,  of  false  affidavits,  ii.  998. 
The  question  of  materiality  to  the  issue,  iL  994-1008. 
The  testimony  as  being  false,  ii.  1004,  1005. 

general  view,  ii.  1004. 

contradictory  statements,  ii.  1005. 
The  intent,  whether  carelessness,  &c,  sufficient,  ii.  1006-1008. 
English  statutes  as  common  law  here,  ii.  1009, 1010. 
American  statutes,  iL  1111,  1113. 
Concluding  points,  ii.  1114-1106. 

degree  of  the  crime  —  punishment,  iL  1014. 

attempts,  ii.  1015. 

subornation  of  perjury,  ii.  1016. 
"  PERSON,"  (See  Exposure  of  Person.) 

word,  may  include  the  State,  or  a  corporation,  i.  243. 
PERSON  OF  COLOR, 

legal  meaning  of  the  words,  i.  291. 
"PERSONAL  GOODS," 

meaning  of  the  words,  i.  240,  857 ;  il  557. 
PERSONAL  PROPERTY, 

meaning  of  the  words,  ii.  557. 
"  PERSONATING,"    (See  False  Personating  —  Officer.) 

whether  person  must  be  living  —  have  lived,  i.  681. 
«  PERSUADING  TO  ENLIST," 

meaning  of  the  words,  L  255. 
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PETIT  LARCENY,  (See  Larceny.) 

what  it  is,  i.  621. 

felony — punishment  not  death,  i.  621,  715. 

no  accessories,  i.  622. 

accessory  after,  not  punishable,  i.  622. 

whipping  for,  i.  721. 

whether  disqualifies  to  be  a  witness,  i.  744,  745. 

distinction  between,  and  grand  larceny,  ii.  874. 

prison  breach  on  imprisonment  for,  ii.  1044. 
PETIT  TREASON, 

*  what- —  unknown  in  this  country,  L  628,  799. 

how,  as  to  accessories,  i.  610. 
PHEASANTS, 

when  subjects  of  larceny,  iL  787. 
PHYSICAL  ELEMENTS, 

injuries  produced  by  means  of,  indictable,  i  995. 
PHYSICAL  FORCE, 

what  is,  L  986. 

all  injuries  to  the  person  by,  indictable,  i.  988,  995. 

directed  against  property  rights,  i.  1010  et  seq. 
PHYSICIAN, 

when  indictable  for  malpractice,  i.  995. 

for  homicide  of  patient,  i.  390  and  note,  401 ;  ii.  695,  714. 
haying  carnal  intercourse  with  patient,  ii.  57. 
PICKPOCKET, 

whether  there  must  be  anything  in  the  pocket,  L  671,  675,  676. 
PIGEONS, 

when,  subjects  of  larceny,  iL  787,  791. 
PILLORY, 

standing  in,  as  a  punishment,  i.  721,  722. 
PIRACY, 

common  right  of  nations  to  punish,  i.  88. 

capture  of  vessel  supposed,  through  mistake,  to  be  piratical,  i.  885. 

conviction  in  one  country  bars  prosecution  in  another,  i.  838. 
general  discussion  of  the  law  of,  ii.  1017-1023. 

definitions  stated,  &c,  ii.  101 7  and  note. 

two  propositions  resting  in  legal  reason,  ii.  1018, 1019. 

as  to  the  common-law  offence  in  the,  United  States,  ii.  1020. 

none,  and  further  discussion  unnecessary,  ii.  1020, 1021.  * 

the  statutory  offence,  ii.  1020, 1022*. 

analogous  matters  in  the  law  of  treason,  ii.  1023. 
PIRATICAL  AGGRESSIONS, 

when  forfeiture  follows,  i.  702. 
PLANTATION, 

legal  meaning  of  the  word,  i.  817. 
PLAINTIFFS, 

must  be  free  from  blame,  i.  1 1.  i 

entitled  to  complain,  L  11. 
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PLEA  — PLEAD, 

meaning  of,  i.  856. 
PLURAL  NUMBER, 

in  a  statute,  may  include  the  singular,  i.  244. 
POISON, 

whether  must  be  in  a  form  capable  of  poisoning,  i.  681. 

no  attempt,  when  substance  not  poisonous,  i.  672. 
POLECATS, 

not  subjects  of  larceny,  ii.  787. 
POLICY  OF  THE  LAW, 

may  control  interpretation  of  statutes,  i.  261. 
POLYGAMY, 

whether  indictable,  i.  947. 

construction  of  English  statute  against,  i.  259. 

view  of  the  law  of,  ii.  1024,  1025. 
POPULATION, 

and  growth  of,  how  the  law  protects,  i.  953-95  7. 
PORTS,    * 

of  foreign  countries,  crimes  committed  in  vessels  within,  L  85. 
POSSESSION, 

of  a  thing,  with  intent  to  commit  crime  with  it,  whether  indictable,  i.  365. 

is  evidence  of  procuring,  i.  365. 

difference  between,  and  custody,  ii.  829  etseq. 
POST  LETTER,  (See  Larceny  of  the  Mail.) 

meaning  of  the  words,  ii.  557,  894. 
POWDER  MAGAZINE, 

when  an  indictable  nuisance,  i.  1042. 
PREMISES, 

meaning  of  the  word,  ii.  598. 
PREPOSITIONS, 

one  substituted  by  construction  for  another,  i.  246. 

in  statute,  rejected  as  surplusage,  1.  246. 
PRESS.  (See  Liberty  or  Speech.) 

PRETENCES,  FALSE.  (See  Cheats  —  False  Pretences.) 

PRETENDED  TITLES, 

general  discussion  of  the  offence  of  buying  and  selling,  ii.  138-141. 
(See  Champerty  and  Maintenance.) 
PRINCIPAL,  (See  Principal  and  Accessory.) 

4    in  crime,  who  is,  i.  61 7,  618. 

general  view  of  the  law  concerning,  L  598-606. 

every  one  present  is,  i.  184, 188. 

rule  applies  to  statutes,  i.  184. 

may  be  also  accessory,  i.  608. 

on  indictment,  conviction  cannot  be  as  accessory,  L  818. 
PRINCIPAL  AND  ACCESSORY,    (See  Accessory— Principal,) 

distinction  of,  the  same  under  statutes  as  at  common  law,  L  190. 

not  always  so,  i.  192. 
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PRINCIPAL  AND  AGENT,  (See  Agent— Master.) 

employer  of  another  to  commit  crime,  guilty,  i.  482. 
PRINT.  (See  Obscene  Libel.) 

PRINTING-PRESS, 

not  a  tool,  i.  884. 
PRISON, 

is  a  house,  i.  288,  296,  806. 
PRISON  BREACH,  (See  Prison  Breach,  Rescue,  and  Escape.) 

indictable,  i,  918. 

how  far  wife  liable  who  assists  husband,  i  452. 

assisting  in,  whether  makes  accessory  after,  i  684-636. 
PRISON  BREACH,  RESCUE,  AND  ESCAPE.      (See  Escape  —  Prison 

Breach  —  Rescue.) 
general  discussion  of  these  offences,  ii.  1026-1065. 

definitions,  ii.  1026. 

viewed  either  as  substantive  offences  or  accessorial,  ii.  1027. 
These  several  offences  viewed  as  accessorial,  ii.  1029. 
The  substantive  offence  of  prison  breach,  ii.  J030-1044. 

ancient  common  law,  and  stat  1  Edw.  2,  stat  2,  ii  1080. 

this  statute  is  common  law  here,  ii.  1081. 

its  effect,  ii.  1031. 

what  is  a  breaking,  ii.  1081,  1085  et  seq. 

the  imprisonment  must  be  for  crime,  ii.  1082. 

must  not  be  unlawful,  ii.  1034. 

some  general  views  —  quotation  from  Gabbett  introduced,  ii.  1035. 

Gabbetf  s  definition,  &c*  of  prison  breach,  ii.  1036. 

further  views  by  Gabbett,  ii.  1037-1043. 

where  the  imprisonment  is  for  petit  larceny,  ii.  1044. 
The  substantive  offence  of  rescue,  ii.  1045-1051. 
The  substantive  offence  of  escape,  ii.  1052-1065. 

general  views,  ii.  1052. 

expositions  from  Gabbett,  ii.  1058-1062. 

escape  by  the  prisoner  himself,  ii  1063, 1064. 

English  and  American  statutes,  ii  1065. 
PRISONERS  OF  WAR, 

cannot  be  released  on  habeas  corpus,  i  68  and  note. 
PRIVATEER, 

aggressing  on  nation  not  commissioned  against,  i.  99. 

belonging  to  an  unrecognized  belligerent,  ii  1017,  note,  1018, 1019. 
"  PRIVATELY," 

meaning  of  the  word,  in  statute  against  stealing,  i  252. 
PRIVATE  RIGHTS.  (See  Vested  Rights.) 

PRIVATE  SATISFACTION,  (See  Compounding  Crime.) 

when  may  be  taken  of  the  criminal,  i  649. 

effect  of  bond,  &c,  from  him,  i  650. 
PRIVATE  WAY,  (See  Way.) 

obstruction  of,  not  indictable,  i  542. 
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PRIVILEGED  COMMUNICATIONS, 

what  and  how,  in  law  of  libel,  ii.  905. 
PBIZE  FIGHT, 

indictable,  i.  $76. 

persons  present  and  countenance,  indictable,  i.  605. 
PROCEEDINGS,    (See  Legal  Remedies  —  Pendency  —  Prosecution.) 

may  be  several,  for  one  offence,  L  208. 

cannot  be  carried  on  under  a  repealed  law,  L  213. 

statutes  providing  summary  process  strictly  construed,  i.  224. 
PROCEEDINGS  IN  COURTS, 

publication  of,  when  a  contempt,  ii.  245. 

when  publication  of,  privileged,  ii.  906-908. 
PROCEEDINGS  LEGISLATIVE.  (See  Legislative  Proceedings.) 

PROCEDURE,  (See  Judicial  Procedure.) 

in  United  States  courts,  how  regulated,  L  159. 
PROCURER,  (See  Principal  and  Accessory.) 

of  a  statutory  crime,  guilty  as  the  doer,  i.  184,  185. 
PROFANE  SWEARING,  (See  Blasphemy  and  Profaneness.) 

whether  indictable,  i.  946. 
PROMISE,  (See  Marriage.) 

false,  not  a  false  pretence,  ii.  400. 
"  PROMISING," 

a  reward,  what  it  is,  ii.  524. 
PROMISSORY  NOTE, 

what  is,  i.  851 ;  ii.  797,  799. 

need  not  be  negotiable,  L  851/ 

is  not  money,  i.  859. 

meaning  of  the  word  as  affected  by  the  context,  i.  841. 

whether  subject  of  larceny,  i.  1018 ;  ii.  788,  797. 

whether  a  token,  in  the  law  of  cheat,  ii.  155. 

what  is  not  a  larceny  of  a,  ii.  799. 
PROPERTY,  (See  Defence  of  Property  —  Personal  Property.) 

men  do  as  they  will  with  their  own,  i.  958. 

injuries  to,  by  physical  force,  i.  1010  et  seq. 

by  mental  and  moral  force,  i.  1010, 1016  et  seq. 
PROPHECIES, 

false  and  pretended,  whether  indictable,  i.  945. 
PROSECUTIONS,  (See   Jeopardy  —  Proceedings  —  Surr  — 

Threat  to  Indict.) 

several,  for  one  crime,  i.  897. 
PROVISIONS.  (See  Unwholesome  Food.) 

PUBERTY, 

legal  age  of,  L  466,  998 ;  ii.  1076. 
PUBLIC, 

how  the  criminal  law  protects,  i.  904 — 988.  • 

whether  token  must  be,  in  cheat,  ii.  155. 

as  to  public  cheats,  ii.  159, 160. 
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PUBLIC  CONVENIENCE, 

how  the  law  protects,  i.  972,  973. 
PUBLIC  DUTY, 

all  disobedience  of,  indictable,  L  537. 
PUBLIC  EDUCATION, 

how  the  law  regards,  i.  951,  952. 
"PUBLIC  GAMING-HOUSE,"  (See  Gaming-Houses.) 

meaning  of  the  words,  L  598. 
PUBLIC  HEALTH,*     ' 

whatever  tends  to  injure,  indictable,  L  939-941. 
PUBLIC  HOUSE,  (See  Inn.) 

meaning  of  the  term  in  a  statute,  i.  316. 
PUBLIC  MEETINGS.  (See  Disturbing  Meetings.) 

PUBIC  MORALS, 

protected  by  the  criminal  law,  L  947-950; 

every  act  which  impairs,  indictable,  i.  947. 
PUBLIC  NUISANCE.  (See  Nuisance.) 

PUBLIC  ORDER, 

how  the  law  protects,  i.  974-982. 
PUBLIC  PLACE, 

meaning  of  the  words,  i.  315, 1068 ;  ii.  33,  598. 
"PUBLIC  PROPERTY," 

meaning  of  the  words,  ii.  957. 
PUBLIC  REVENUE,  (See  Revenue  Laws.) 

concern  of  general  government,  views  of,  i.  936-938. 
PUBLIC  SAFETY, 

how  the  law  protects,  i.  972,  973. 
PUBLIC  SHOW, 

when  indictable,  i.  949. 
general  discussion  of  the  offence,  L  1079-1082. 

general  doctrine,  i.  1079. 

New  York  statute,  i.  1080. 

Massachusetts  statute,  i.  1081. 

Vermont  statute,  i.  1082. 
PUBLIC  SQUARES, 

obstructions  of,  injuries  to,  neglect  to  repair,  indictable, »  972. 
PUBLIC  TRANQUILLITY, 

how  the  law  protects,  i.  974-983. 
PUBLIC  WAY.  (See  Navigable  Rivers  —  Nuisance  —  Private 

Wat  — Wat.) 
PUBLIC  WEALTH, 

how  the  law  protects,  i.  953,  958-961. 
PUBLIC  WORSHIP.  (See  Disturbing  Meetings.) 

PUBLIC  WRONGS.  (See  Public.) 

PUBLICATION.  (See  Court.) 

PUBLISHER,  (See  Libel  and  Slander.) 

of  newspaper,  liable  criminally  for  its  contents,  i.  405. 
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<•  PUNCHEON," 

meaning  of  the  word,  xi.  281. 
PUNISHMENT,  (See  Penalties.) 

and  offence,  separable,  i.  203. 

change  of,  repeals  old  law  in  that  particular,  i.  205. 

as  to  remedies  of  different  natures,  i.  206-208. 

belongs  to  the  remedy,  i.  213. 

whether  may  be  changed  by  statute,  L  209-205,  21  7-219. 

different  degrees  of  severity  of,  i.  219. 

statutes  creating,  strictly  construed,  i.  224. 

clauses  exempting  from,  construed  liberally,  i.  227,  228. 

degrees  of  severity  of,  as  affecting  the  construction  of  the  statute,  L  230. 

the  object  of,  i.  371. 

where  statute  unconstitutional,  as  increasing  the,  L  574. 

if  statute  does  not  provide,  disobedience  to  it  still  indictable,  i.  187,  535. 
so  civil  injury  suable,  i.  535. 

matter  in  mitigation  and  aggravation  of,  i.  728,  729. 

cruel  and  unusual,  what — forbidden,  i.  725. 

province  of  judge  and  jury  as  to,  i.  727. 

taken  away  by  pardon,  i.  762. 
general  discussion  of  the,  i.  710-736. 
Introductory  view,  i.  710-714. 

sentence  to  unauthorized  punishment  erroneous,  i.  711-713. 

whether  defendant  can  take  advantage  of  error  in  his  favor,  i.  711-713. 

punishment  in  this  country  generally  by  statute,  i.  714. 
The  punishment  of  felony  —  benefit  of  clergy,  i.  715-718. 

at  common  law,  usually  death  —  exceptions,  L  715. 

benefit  of  clergy,  L  715-717. 

punishment,  what  in  this  country,  i.  718. 
Punishment  generally  and  of  misdemeanor,  i.  719,  720-731. 

at  common  law,  usually  fine  and  imprisonment,  i.  719. 

whether  limited  —  whether  one  or  both,  i.  719,  720. 

construction  of  statutes,  i.  720. 

whipping,  pillory,  ducking,  &c,  i.  721  and  note. 

these  not  used  in  this  country,  i.  722. 

forfeiture  as  part  of  the  punishment,  i.  723. 

sureties  for  the  peace  in  cases  of  misdemeanor,  i.  724. 

cruel  and  unusual  punishments,  i.  725. 

"  same  degree  of  punishment,"  i.  726. 

province  of  court  and  jury  as  to  the  punishment,  i.  727. 

matter  in  aggravation  and  mitigation,  i.  728. 

in  felonies,  how  as  to  such  matter,  i.  729. 

day  of  execution,  how  far  material,  i.  730. 

several  successive  convictions,  i.  731. 
Concerning  joint  convictions,  i.  732-736. 

each  suffers  the  whole  punishment — judgment  several,  i.  732-734. 

rule,  in  civil  jurisprudence,  different,  i.  733. 
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PUNISHMENT,  —  continued. 

how,  in  penal  actions,  i.  7*4,  735  and  note. 

conflict  of  opinion,  L  736. 
«  PUT  OFF,"  (See  Uttered  and  Put  Off.) 

meaning  of  the  words,  L  322;  ii.  275,  566. 

QUARANTINE, 

laws  of,  on  what  principle,  L  941. 

disobedience  to  order  for  performing,  indictable,  L  537. 
QUARRELS, 

homicide  in,  ii.  725-737. 
QUASHING,  (See  Pendency.) 

indictment,  effect  as  to  second  prosecution,  i.  856,  865. 
"QUICK  WITH  CHILD," 

meaning  of  the  words,  ii.  6,  7. 

RAILROAD  CORPORATIONS, 

may  be  compelled  by  statute  to  have  cattle-guards  at  the  crossings, 
i.  942,  note, 
RAILROAD  PASSENGER  TICKET, 

is  a  chattel,  i.  857. 

forging  of,  indictable,  ii.  513. 
RAPE, 

what  —  indictable,  i.  993. 

age  of  puberty  as  to,  i.  466,  993. 

cannot  be,  where  woman  consents,  i.  567 ;  ii.  1078. 

how,  consent  obtained  by  fraud,  i.  569 ;  ii.  1080. 
on  insane  wpman,  i.  569;  ii.  1079, 1080. 

not,  nor  attempt  to  commit,  by  boy  under  fourteen,  i.  672. 

attempt  to  commit,  when,  i.  664  and  note,  672,  685. 

on  daughter,  conviction  for  incest,  L  807. 

indictment  for,  conviction  for  assault  and  battery,  i.  118. 

whether  the  act  of,  can  be  also  an  assault,  i.  823. 

punishment  at  common  law,  not  death,  i.  715. 

includes  assault,  ii.  72. 

burglary  with  intent  to  commit,  is  no  assault,  ii.  72. 
general  discussion  of  the  offence,  ii.  1066-1091. 

definition  obscure  in  the  books,  ii.  1066. 

history  of  the  law,  ii.  1066-1070. 

the  true  definition,  ii.  1071-1073. 

division  of  the  subject,  ii.  1074. 

the  man  who  commits  the  offence,  ii.  1075. 

the  woman  on  whom  it  is  committed,  ii.  1076, 1077.. 

kind  of  force  necessary,  ii.  1078,  1079. 

what  consent  will  prevent  the  act  from  being  rape,  ii.  1080, 1081. 

the  carnal  knowledge —  emission,  ii.  1082-1086. 
penetration,  ii.  1087. 
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B  APE,  —  continued, 

carnal  abuse  of  children,  ii.  1088.  % 
Concluding  points,  ii.  1089-1091. 

is  felony — the  punishment,  ii.  1089. 

aiders  at  the  fact,  ii.  1090. 

attempts,  ii.  1091. 
REAL  ESTATE, 

whether  the  subject  of  malicious  mischief,  i.  1005. 

how  protected  by  the  criminal  law,  i.  1012. 

as  subject  of  larceny,  ii.  779-782,  780,  795. 
REASONING, 

legal,  differs  from  legislative,  i.  563. 
RECAPTURE, 

of  property,  the  right,  i.  977. 
RECEIPT, 

for  money,  or  goods,  what,  i.  354 ;  ii.  525,  797. 

oral  evidence  to  show,  i.  855. 

what  forgery  of,  is  indictable,  ii.  513. 

what  is  not  a  larceny  of,  ii.  799. 
RECEIVING  STOLEN  GOODS, 

is  a  species  of  larceny,  i.  1003. 

no  offence  to  take  back  one's  own  goods  stolen,  i.  C33. 
how  another's,  i.  638, 

statute  against,  how  construed,  i.  803. 

when  both  felony  and  misdemeanor,  i.  823. 

disqualifies  to  be  a  witness,  i.  744,  745. 
general  discussion  of  the  offence,  ii.  1092-1095. 

general  view,  ii.  1092. 

the  intent,  ii.  1098. 

the  act  of  receiving,  ii.  1094. 

the  property  as  being  stolen,  ii.  1095. 
RECORD, 

altering  or  counterfeiting,  indictable,  L  919. 

meaning  of  the  word,  ii.  582,  557. 

of  court,  whether  subject  of  larceny,  ii.  783  and  note. 
REFEREES, 

refusal  to  report,  a  contempt  of  court,  ii.  242. 
«  REGISTRY," 

meaning  of  the  word,  ii.  532. 
REGRATING, 

the  offence  considered,  i.  961-971. 
RELIGION,  (See  Christianity.) 

essential  to  society,  i.  944, 

established  in  England,  not  this  country,  i.  945. 
RELIGIOUS  IMPOSTURE, 

whether  indictable,  i.  945. 
RELIGIOUS  MEETINGS.  (See  Disturbing  Meetings.) 

[762] 


TO  BOTH  VOLUMES.  MO 

REMEDIAL  STATUTES, 

liberally  construed,  i.  223,  224. 
REMEDIES.  (See  Legal  Remedies  —  Remedial  Statutes.) 

REMOTE  CAUSES.  (See  Small  Things.) 

REPEAL  OF  STATUTE, 

the  subject  discussed,  i.  194-219. 

(See  Analytical  Index  to  Vol  I.) 
REPUGNANCY, 

in  a  statute,  to  prior  law,  repeals  it,  i.  202-211. 
REPUTATION, 

criminal  law  does  not  protect,  i.  1023. 
"  REQUEST," 

meaning  of  the  word,  ii.  525,  797. 

for  payment  of  money,  what,  L  349,  350. 

for  delivery  of  goods,  what,  L  349,  850. 
RESCUE,  (See  Prison  Breach,  Rescue,  and  Escape.) 

of  prisoner,  indictable,  L  918. 

of  goods,  i.  918. 

whether  makes  accessory  after,  L  634-686,  918. 

persons  guilty  of,  who  do  not  aid  in  the  entire  act,  i.  437. 

as  constituting  an  affray,  ii.  36. 
RESISTING  OFFICER,  (See  Obstructing  Justice  —  Officer.) 

indictable,!.  918,  919. 

when  obstructing  coroner,  indictable,  i.  628. 

intent  to  resist,  what,  i.  425,  426. 

if,  has  no  warrant,  immaterial  that  the  defendant  did  not  know  it,  i.  527. 

whether,  makes  accessory  after,  L  635,  636. 
RETROSPECTIVE  LAWS.  (See  Vested  Rights.) 

REVENUE,  (See  Public  Revenue.) 

of  government,  conspiracy  to  lessen,  indictable,  ii.  219. 
REVENUE  LAWS,  (See  Public  Revenue.) 

how  construed,  i.  226. 

when  necessity  excuses  violation  of,  i.  446,  447,  701. 

enforced  by  forfeitures,  i.  698. 

forfeiture  avoided  by  necessity,  &c.,  L  701. 
REVISION  OF  STATUTES, 

Or 

effect  on  prior  law,  i.  197, 199. 
REVOLT,. 

attempts  to  excite,  against  foreign  governments,  i.  934. 
REVOLUTION, 

does  not  change  the  law,  i.  14. 
••RIGHT  OF  PROPERTY," 

means  legal  right,  i.  253. 
RING-DROPPING, 

goods  obtained  by,  when  larceny,  ii.  824. 
RIOT, 

what  —  indictable,  i.  975. 
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RIOT,  —  continued. 

riotous  conduct,  i.  978,  980. 

all  who  countenance,  indictable  as  principals,  L  432,  605. 
corporation  cannot  commit,  i.  505. 
and  assault,  indictment  for,  conviction  of  assault,  L  607. 
whether  includes  an  assault,  iL  72. 
a  sort  of  conspiracy,  iL  220. 
conspiracies  to  commit,  ii.  220. 
right  and  duty  to  suppress,  iL  658,  659. 
homicide  committed  in,  murder,  ii.  717. 
general  discussion  of  the  offence,  ii.  1096-1107. 
definitions,  ii.  1096  and  note. 
The  persons  committing  the  riot,  how  many,  &c.,  iL  1097, 1098. 
The  nature  of  the  act,  1099, 1103. 
apprehension  of  danger — form  of  indictment,  iL  1099. 
whether  the  act  must  relate  to  a  private  quarrel,  iL  1099  and  note, 
how  many  must  be  alarmed,  ii.  1100. 
thing  accomplished  need  not  be  unlawful,  ii.  1101. 
lawful  assembly  becoming  riotous,  ii.  1102. 
how  far  the  act  of  riot  must  proceed,  iL  1103. 
The  intent,  ii.  1104. 
Concluding  points,  ii.  1105-1107. 
whether  it  is  misdemeanor  or  felony,  ii.  1105. 
what  countenance  of  riot  makes  the  person  guilty,  ii.  1105. 
conviction  of  less  offence  —  former  jeopardy,  ii.  1106. 
attempts,  ii.  1107. 
RIVER,  (See  Navigable  Rivers — Nuisance — Wat.) 

legal  meaning  of  the  word,  L  319. 
ROAD.  (See  Way.) 

ROBBERY, 

what — indictable,  i.  992. 

an  aggravated  larceny,  i.  1003. 

by  taking  money  to  desist  from  a  rape,  L  413. 

whether  marital  coercion  excuses,  L  451,  454. 

what  does  not  amount  to  aiding  another  in,  L  434. 

how  fear  essential  in,  L  525. 

requires  physical  force  —  not  mental,  i.  1016. 

not,  to  compel  one  to  write  an  order  for  goods,  L  672. 

nor  is  this  an  attempt  to  rob,  i.  672. 
on  high  seas,  conviction  in  one  country  bars  prosecution  in  another, 

i.  833. 
acquittal  of,  bars  indictment  for  larceny,  L  887. 
in  house,  and  burglary,  two  crimes  or  one,  L  894,  695. 
general  discussion  of  the  offence^  iL  1108-1122. 
definitions,  ii.  1108  and  note. 
The  act  of  violence,  iL  1109-1114. 
must  be  physical  act,  or  threatening  demonstration,  iL  1109. 
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ROBBERY, — continued. 

exception,  as  to  charge  of  sodomy,  ii.  1109. 

where  there  is  real  violence  to  the  person,  ii.  1110, 1111. 

where  there  is  apprehended  violence,  ii.  1112,  11  IS. 

threats  short  of  these,  ii.  1114. 
The  taking,  ii.  1115,1116. 

what  may  be  deemed  the  person  —  possession  actual  or  constructive, 
ii.  1117. 

the  fear,  ii.  1118. 
Concluding  points,  ii.  1119-1122. 

is  felony,  ii.  1119. 

aiders  at  the  fact,  ii.  1120. 

attempts,  ii.  1121. 

previous  jeopardy,  ii.  1122. 

robbing  in  particular  places,  ii.  1122. 
ROBBING  THE  MAIL, 

what  a  dangerous  weapon  within  the  statute  against,  i.  335. 
ROGUES, 

how  punished,  i.  958,  959. 
ROUT, 

what  —  indictable,  i.  975. 

the  offence  of,  considered,  ii.  1123. 

SABBATH.     (See  Lord's  Day.) 
SAFE  CONDUCT, 

violations  of,  indictable,  i.  934. 
SAFETY.  (See  Public  Safety.) 

SALE,  (See  Judicial  Sales.) 

what,  of  free  negro  into  slavery,  i.  262. 
SALE  OF  INTOXICATING  LIQUOR,        (See  Intoxicating  Liquor.) 

concerning  the  constitutionality  of  statutes  regulating,  i.  707,  708,  942 ; 
ii.  1148-1153. 
general  discussion  of  the  offence,  ii.  1124-1158. 

preliminary  views,  ii.  1124, 1125. 
History  of  the  legislation  on  this  subject,  ii.  1126-1128. 
Expositions  of  statutes,  ii.  1129-1147. 

the  license,  ii.  1130-1132. 

by-laws  of  cities  and  towns,  ii.  1138. 

license  being  refused,  ii.  1134. 

the  sale,  ii.  1135, 1136. 

common  seller,  ii.  1137. 

keeping  a  tippling-house,  ii.  1138. 

keeping  for  sale,  ii.  1189. 

sale  for  medical  use,  &c,  ii.  1140. 

the  intent,  ii.  1141. 

civil  consequences,  ii.  1142,  1143. 

"intoxicating  liquor,"  ii.  1144. 
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SALE  OP  INTOXICATING  LIQUOR,— continued. 

"strong  liquor"  iL  1144. 

"spirituous  liquor,"  ii.  1145. 

other  words,  iL  1146. 

view  of  some  decisions,  ii.  1147. 
Constitutionality  of  these  statutes,  iL  1 148-1 1 53. 
Concluding  points,  iL  1154-1158. 

is  misdemeanor  and  not  felony,  ii.  1154. 

consequences  of  this  doctrine,  iL  1155. 

sale  br  agent,  &c.,  ii.  1155. 

the  punishment,  iL  1156. 

divisions  of  the  act  —  election  —  former  jeopardy,  iL  1 157. 

attempts,  ii.  1158. 
SAME  OFFENCE, 

what  is  the,  i.  884-897. 

(See  Jeopakdy.) 

SCHOOLMASTER, 

whether  must  be  licensed,  i.  951. 

right  to  chastise  pupil,  i.  771. 

committing  indecent  assault  on  pupil,  ii.  57. 
SCHOOLS, 

the  offence  of  disturbing,  ii.  297,  301. 
SCOLD.  (See  Common  Scold.) 

SCOTCH  LAW, 

its  weight  in  questions  of  our  own  criminal  law,  i.  42. 
SCRIPTURES, 

reviling  the,  indictable,  ii.  89,  94. 
SEA.  (See  High  Seas  —  Ocean.) 

SEA-CAPTAIN.  (See  Master  Mariner.) 

SEA-SHORE, 

jurisdiction  over,  i.  114. 
SEAMEN,  (See  Desertion.) 

deserting,  construction  of  act  for  their  commitment,  L  249 
SECESSION  WAR, 

various  questions  considered,  which  have  arisen  during  the  ;  namely, 

power  of  the  president  as  to  martial  law,  L  48-68. 
to  make  military  arrests,  i.  48-68. 
to  suspend  the  writ  of  habeas  corpus,  i.  63,  64. 

president  to  be  advised  by  his  cabinet  officer,  not  the  judges,  i.  61. 

secession  gives  congress  jurisdiction  over  the  seceded  States,  L  128-138. 

compels  congress  to  emancipate  the  slaves,  i.  136,  note;  ii.  1224,  note. 

compels  congress  to  give  the  negroes  the  elective  franchise,  L  136  and 
note,  137;  ii.  1224,  note. 

negrophobia  as  a  species  of  insanity,  L  469,  note,  par.  13. 

unconstitutional  to  offer  pardon  before  offence  committed,  i.  751,  752. 

unconstitutional  application  of  amnesty  proclamation,  i.  752,  note. 

the  war  put  back  by  unconstitutional  amnesty,  L  752,  note. 

constitutional  amendment  abolishing  slavery,  considered,  L  776,  note. 
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SECESSION  WAR,— continued. 

whether  the  seceded  States  are  to  be  counted  in  the  ratifying  rote, 
L  776,  note. 

right  to  compel  the  idle  to  labor,  L  908  and  note. 

spreading  falsehoods  regarding  actual  or  contemplated  public  measures, 
L  923-929. 

statutes  allowing  soldiers  to  vote  out  of  the  State,  iL  820,  821. 

some  points  respecting  piracy,  ii.  1017,  note,  1018, 1019. 

secession  prohibited  by  the  constitution,  ii.  1211-1221. 

leaders  should  not  be  tried  by  the  civil  tribunals,  iL  1222,  note. 

but  must  be  if  the  executive  department  directs,  ii.  1222. 

guaranty  clause  of  the  constitution  not  suspended  by  civil  war,  iL  1228, 
1224. 

reconstruction  in  North  Carolina  and  Louisiana,  2. 1224,  note. 
SECOND  OFFENCE, 

laws  punishing  the,  more  heavily  than  the  first,  i.  075. 
SECONDS,  (See  Duelling.) 

in  duel,  gnilty  of  murder,  iL  810. 
SECRETARY  OF  LEGATION, 

carries  ministerial  dignity,  i.  96. 

not  responsible  to  laws  of  the  country,  L  96. 
«  SECRETE," 

meaning  of  the  word,  ii.  896. 
"  SECURITIES  AND  EFFECTS,"  (See  Effects.) 

meaning  of  the  words,  ii.  557. 
SECURITY,  (See  Valuable  Security.) 

for  money,  what  is  not,  i.  248. 

what  is,  L  853,  note. 
"  SE  DEFENDENDO."  (See  Self-Defence.) 

SEDUCTION, 

general  discussion  of  the  offence,  ii.  1159-1165. 

conspiracies  to  seduce,  ii.  1159. 

statute  4  &  5  Phil.  &  M.  c.  8,  iL  1160. 

whether  this  is  common  law  here,  iL  1161. 

how,  of  seduction  at  common  law,  ii.  1161-1168. 

the  New  York  statutes,  iL  1164. 

Massachusetts  statute,  iL  1165. 
SELF,  (See  Mayhem  —  Suicide.) 

what  injuries  a  man  may  inflict  on,  L  567,  568,  959. 
SELF-DEFENCE,  (See  Defence.) 

when  supposed  necessary  exercise  of,  through  mistake,  justifiable,  L  884. 

assault  in,  ii.  58,  60. 

homicide  in,  what,  &c.,  ii.  615,  616. 

murder  or  manslaughter,  iL  725-785. 
general  discussion  of  the  right  of,  ii.  624-667. 

(See  Homicide.) 
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SELF-MURDER, 

unlawful,  L  567. 

is  felony  in  England,  L  580,  955 

how  here,  i.  955. 

one  who  counsels  to,  how  and  when  guilty,  i.  600,  954 

forfeiture  for,  at  common  law,  i.  7S9. 

the  offence  of,  considered,  iL  1166. 
"  SELL," 

a  slave,  what  it  is  not,  L  255. 

meaning  of  the  word,  ii.  566, 1135. 
SELLING  WIFE.  (See  Wife.) 

SENTENCE,  (See  Judgment  —  Pardon  —  Erroneous  Sentence.) 

not  affected  by  repeal  of  the  statute,  i.  213. 

day  of,  reckoned  as  part  of  the  term,  i.  249. 

day  not  material  in,  i.  283,  730. 

several  successive  convictions,  i.  731. 

against  several  defendants,  is  several,  not  joint,  L  910. 

how,  in  penal  actions,  i.  807,  808. 

when  there  cannot  be  a  valid,  prisoner  not  in  jeopardy,  L  862-877. 

(See  Jeopardy.) 
SEPULTURE, 

offences  against,  considered,  ii.  1167-1169. 
SERVANT,  (See  Agent  —  Master  and  Servant.) 

in  criminal  law,  who,  i.  288 ;  ii.  335-342. 

when  the  master  criminally  responsible  for  acts  of,  L  892,  893,  402-405. 

command  of  master,  not  justify  his  crime,  i.  449. 

when  neglect  to  supply  with  food,  indictable,  i.  995. 

may  commit  arson  of  master's  house,  in  which  he  lives,  ii.  89. 

may  maintain  master  in  his  suits,  iL  132. 
SET  FIRE  TO, 

legal  meaning  of  the  words,  i.  326. 
SETTLEMENT, 

of  pauper,  conspiracies  to  change,  ii.  213. 
SHEEP, 

the  word  may  include  ewes  and  lambs,  L  243 

are  subjects  of  larceny,  ii.  787. 
SHERIFF,  (See  Office  —  Officer.) 

whether  indictable  for  act  of  deputy,  i.  402. 

indictable  for  what  malfeasance,  ii.  953. 
"  SHIP  OR  VESSEL,"  (See  Vesbel.) 

an  open  boat  is  not,  i.  247. 
"  SHOOT  AT," 

meaning  of  the  words,  i.  185, 681. 
SHOP,     . 

meaning  of  the  word,  i.  812. 
SHOP  BREAKINGS, 

indictable  by  statute,  i.  996. 
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\    SHOW.  (See  Public  Show.) 

«  SHOW  FORTH  IN  EVIDENCE,"  (See  Evidence.) 

legal  meaning  of  the  words,  i.  324;  ii.  566. 
SHROUD, 

is  the  subject  of  larceny,  ii.  792. 
SICK, 

injuring  one  who  is,  by  discharge  of  gun,  i.  988. 
SICKNESS, 

trial  broken  off  by,  how,  as  to  jeopardy,  i.  867,  874. 
SIGNATURE.  (See  Misreading  a  Writing.) 

"  SIMILAR  PIECES/' 

meaning  of  the  words,  i.  245;  ii.  275. 
SIMILITUDE, 

necessary  to  constitute  counterfeiting  the  coin,  ii.  278. 

how  far  necessary  in  forgery,  ii.  551-554. 
SIMONY, 

indictable  in  England,  i.  945. 
SIMPLE  LARCENY.  (See  Larceny.) 

SINGING  BIRDS, 

not  subjects  of  larceny,  ii.  787. 
SINGULAR  NUMBER, 

in  a  statute,  included  under  the  plural,  i.  244. 
SLANDER,  VERBAL,  (See  Libel  and  Slander.) 

when  indictable,  L  921,  980;  ii.  814,  928-980. 

why,  i.  1028. 

effect  of  pardon  on  action  for,  i.  749,  note,  768. 

whether  conspiracy  to,  indictable,  ii.  212. 

as  spoken  to  a  justice  or  judge  ii.  251,  252. 
SLAVE,  (See  Free  Negro  —  Negro  —  Slavery.) 

manslaughter  of,  what  ia,  i.  272. 

construction  of  statutes  against  carrying  away,  &c,  charged  with  crime, 
L  272. 

white  person  accessory  to.,  punished  as  white  person,  i.  191. 

sale  of  his  services,  a  sale  of,  i.  242. 

crime  of  maintaining  that  owners  have  no  right  to,  i.  258. 

what  it  is  to  sell,  i.  242,  255. 

construction  of  act  of  Congress  against  importing,  i.  262. 
statute  against  harboring,  &c.,  i.  262. 
trading  with,  i.  188,268. 
practising  medicine,  i.  269. 

statutes  against  taking  on  board  steamboats  without  a  pass,  i.  385. 

permitting,  to  hire  time  —  construction  of  North  Carolina  statute,  i.  606. 

homicides  by,  what  court  tries  in  Tennessee,  i.  820. 

offence  of  selling  liquor  to,  ii.  1048.  * 

intending  to  steal,  killed,  ii.  688,  639. 

whether  subjects  of  larceny,  ii.  793,  795. 
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SLAVERY, 

selling  into,  as  a  punishment,  i.  725. 

construction  of  statute  against  selling  into,  i.  262. 

effect  of  secession  upon,  i.  128-188  and  notes;  ii.  224  and  note. 
view  of  (he  criminal  law  relating  to,  i.  776-795. 

whether  slavery  is  now  expiring,  i.  776. 

view  of  the  proposed  constitutional  amendment  respecting,  i.  776,  note. 

whether  seceded  States  to  be  counted  on  question  of  ratifying  amend- 
ment, i.  776,  note. 

introductory  view  of  the  legal  relation  of  slavery,  i.  777. 
The  general  common  law  doctrines,  i.  778-790. 

question  complicated  with  statutory  provisions,  L  778. 

chattel  condition  of  slave,  i.  779. 

slave  also  a  human  being,  i.  780. 

consequences  of  the  foregoing  propositions,  L  781  et  seq. 

how  far  the  English  common  law  applies  to  slaves,  i.  782,  785. 

whether  murder  or  manslaughter  of  slave  at  common  law,  i.  788. 

right  to  chastise  slave,  i.  784. 

assault,  battery,  and  mayhem  of  slave,  i.  784. 

same  by  person  not  the  owner,  i.  785. 

offences  by  slave  under  the  common  law  of  slavery,  L  785. 

master  commanding  slave  to  commit  crime,  i.  786. 

crimes  by  slaves  and  freemen  jointly,  L  786. 

slaves  answerable  to  the  general  law  for  crime,  i.  787. 

relation  of  master  and  slave  to  be  considered  in  weighing  crimes  of 
each,  i.  788,  789. 

foregoing  sufficient  outline  of  doctrines,  i.  790. 
Statutory  offences  by  and  against  slaves,  i.  791-795. 

statutes  of  this  sort  exist  in  all  the  slave  States,  i.  791. 

different  interpretations  of  them,  i.  791. 

various  statutory  provisions  stated,  i.  792-794. 

concluding  observations,  i.  795. 
SLAVE-STEALING,  i 

the  offence  of,  considered,  ii.  1170. 
SLAVE-TRADE, 

the  offence  of,  considered,  ii.  1171. 
SLIT  THE  NOSE, 

meaning  of  the  words,  i.  832. 
SLITTING  THE  NOSTRILS, 

as  a  punishment,  i.  721,  722. 
SMALL  THINGS,  (See  Maxims.) 

general  discussion, 

of  the  doctrine  of  the  magnitude  of  the  intent,  i.  399-406. 

magnitude  of  the  act,  i.  508-517. 
same  particular  points,  — 

law  does  not  regard  small  things,  i.  10. 

carelessness  may  be  too  small  for  the  law  to  notice,  i.  400, 401. 
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SMALL  THINGS,  —  continued. 

intent  may  have  too  little  of  evil  to  make  the  unintended  act  indictable* 
i.  417. 

mental  incapacity  may  be  too  small  to  excuse,  i.  469,  471. 

near  or  remote  consequences  of  an  act,  i.  494. 

public  wrongs  may  be  too  small  to  be  indictable,  i.  537. 

offences  viewed  differently  according  to  degree  of  enormity,  i.  544. 

how  rule  of,  applies  to  larceny,  L  1014. 

doctrine  of,  applied  to  the  interpretation  of  statutes,  i.  €06. 

accessory  after  in  petit  larceny,  not  punishable,  i.  622. 

intent  of  one  must  sufficiently  concur  in  another's  act  to  charge  the 
former,  i.  628. 

attempt,  may  be  too  small,  i.  683. 

some  offences  too  small  to  have  attempts,  L  687,  690. 

conspiracy  too  small  in  evil,  ii.  187, 194. 

act  must  be  how  direct  a  cause  of  the  death,  ii  699. 

(See,  for  more  under  this  head,  the  several  offences.) 
SMOKING  IN  THE  STREETS, 

meaning  of  by-law  against,  i.  237. 
SODOMY, 

what  —  indictable,  i.  948. 

ground  for  divorce,  i.  948. 

solicitation  to,  indictable,  i.  689. 

killing  one  detected  in,  by  parent,  ii.  731. 
general  discussion  of  the  offence,  ii.  1172-1174. 

definition  —  the  penetration,  ii.  1172. 

who  may  commit,  &c,  ii.  1173.  • 

solicitations  and  other  attempts,  ii.  1174. 

whether  is  felony  or  misdemeanor,  ii.  11 74. 
SOLDIERS.  (See  Wandering  Soldiers.) 

"SOLEMN  OATH," 

meaning  of  the  words,  ii.  982,  note. 
SOLICITATION, 

an  indictable  attempt,  i.  689,  690 ;  ii.  46. 

of  chastity,  when  indictable,  L  689,  690,  947. 

to  an  assault  which  is  committed,  ii.  71. 

to  a  battery,  whether  indictable,  ii.  78. 
SOVEREIGNS.  (See  Foreign  Sovereigns.) 

SPECIFIC  OFFENCES, 

how  created  and  named,  i.  796-803,  899-903. 
SPECIFIC  PROVISIONS, 

in  a  statute,  control  general  ones,  i.  1 78. 
SPEECH.  (See  Liberty  of  Speech.) 

SQUIRRELS, 

not  subjects  of  larceny,  ii.  787. 
STAB  —  STABBING, 

meaning  of  the  word,  i.  330. 
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"  STACK," 

what  it  is,  i.  247  ;  ii.  957. 
STAGE-DRIVER, 

whether  is  a  servant,  in  embezzlement,  ii.  838,  342. 
"  STAGE,  PROCESS,  OR  PROGRESS  OF  MANUFACTURE," 

what  is,  i.  242. 
STANDING  A  JACK, 

what  is,  i.  245. 
STANDING  MUTE, 

common  law  forfeiture  for,  i.  739. 
STATE,  (See  States.) 

not  bound  by  statute  without  express  words,  i.  190. 

right  to  appropriate  persons  to  its  exclusive  service,  i.  147. 

courts  of,  not  administer  United  States  laws,  i.  190 ;  ii.  986. 
STATE  COURTS, 

not  presumed  to  have  authority  conferred  by  U.  S.  statutes,  i.  190. 

no  power  to  administer  U.  S.  laws,  ii.  986. 

cannot  release  federal  prisoners,  i.  63,  note,  par.  3. 
STATES,  (See  State.) 

boundaries  of  the,  i.  113  et  seq. 

local  jurisdiction  of,  not  absolute,  i.  119. 

jurisdiction  over  citizens  abroad,  i.  120-122. 

become,  by  secession,  subject  to  the  national  legislature,  i.  128-138. 
STATESMANSHIP, 

contrasted  with  law,  ii.  1 224,  par.  4,  6. 
STATUTE  OF  LIMITATIONS.  (See  Limitations.) 

STATUTES,    (See  Affiemati ve  Statutes  —  Interpretation  of  Stat- 
utes—  Negative  Statutes  —  Strict  Interpretation 
.    — Time.) 

how  far  treated  of,  in  this  work,  i.  35. 

to  be  deemed  an  addition  to  the  common  law,  i.  1 75. 

how  operate  upon  one  another  and  the  common  law,  i.  176. 

one  statutory  provision  cuts  short  another,  i.  1 78. 
enlarges  another,  L  179. 

common  law  cuts  short  statutory  provision,  i.  92,  182,  183. 
extends  such  provision,  i.  184-186. 
is  contracted  and  expanded  by,  i.  187. 

what  comes  by,  the  same  as  by  common  law,  L  188. 

not  operate  out  of  the  country,  i.  189. 

not  abrogate  common  law  by  implication,  i.  189, 191, 197,  199. 

when  repealed,  i.  195-211. 

their  different  degrees  oTf  elasticity,  i.  220, 230. 

directory,  and  effect  of,  i.  282-284. 

not  violated  unless  the  intent  accompanied  the  act,  i.  429. 

disobedience  to,  indictable,  i.  187,  535. 

felony  created  by,  how  punished,  i.  534,  715. 

creating  felony,  how  construed,  i.  587. 

construed  as  to  rule  that  law  does  not  regard  small  things,  i.  606. 
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STATUTES,  —  continued. 

accessories  in  felony,  created  by,  i.  608. 

attempt  to  commit  a  statutory  offence,  indictable,  same  as  if  the  offence 
were  at  common  law,  i.  683. 

construed  as  subject  to  the  exceptions  required  by  international  law, 
i.  92. 

for  punishing  our  citizens  abroad,  how  construed,  L  89. 

that  words  in  the  new,  take  the  meaning  of  the  old,  i.  828. 
STATUTES,  ENGLISH,  —  cited,— 

51  Hen.  3,  stat.  6,  —  i.  940,  note. 

Westm.  1,  c  13,  — ii.  1067,  1088. 

Westm.  1,  c.  15,  — i.  621. 

Westm.  1,  c.  26,  —  ii.  382. 

Westm.  1,  c.  34,—  i.  924. 

Westm.  2,  c  34,—  ii.  856, 1069, 1089. 

3  Edw.  1,  c.  25, — ii.  135,  note. 

28  Edw.  1,  stat  8,  c.  20,  — ii.  161. 

83  Edw.  1,  stat  2,  —  ii.  128,  175. 

1  Edw.  2,  stat  2,  — ii.  1030,  1036,  1037,  1039. 

12  Edw.  2,  c.  6,  —  ii.  1150,  note. 

2  Edw.  3,  c.  3,— ii.  466. 

5  Edw.  3,  c.  10,  —  ii.  371,  note. 

25  Edw.  8,  stat  5,  c.  2,  — i.  606,  975,  note;  ii.  97, 1180,  1181, 1196. 

27  Edw.  8,  stat.  1,  c.  2,  —  i.  754,  note. 

38  Edw.  3,  stat  1,  c.  12,  —  ii.  371,  note. 

84  Edw.  3,  c.  8,  —  ii.  371,  note. 
2  Rich.  2,  stat  1,  c.  5,  —  i.  927. 

5  Rich.  2,  stat  1,  c.  8,  —  ii.  466,475. 

13  Rich.  2,  stat  2,  c.  1,  — ii.  618. 
15  Rich.  2,  c.  2,  —  ii.  467,  472. 

5  Hen.  4,  c.  5,  —  ii.  970. 

5  Hen.  4,  c.  6,  —  ii.  62,  64,  note. 

8  Hen.  5,  c.  6,  —  ii.  1175. 

8  Hen.  6,  c.  1,  —  ii.  64,  note. 

8  Hen.  6,  c.  9,  — ii  468,  469,  475,  477. 

11  Hen.  6,  c.  11,  — ii.  62,  64,  note. 

17  Edw.  4,  c.S,  —  ii.  673. 

8  Hen.  7,  c  2,  —  ii.  1. 

21  Hen.  8,  c.  7,  — ii.  326,  887. 

23  Hen.  8,  c.  1,  —  ii.  619,  621,  748,  753. 

24  Hen.  8,  c.  5,— ii.  615. 

25  Hen.  8,  e.  6,  —  i.  984 ;  ii.  601. 

32  Hen.  8,  c.  9,  —  ii.  139,  140, 371,  note. 

83  Hen.  8,  c.  1,—  i.  1007;  ii.  142,  155,  158,  892,  394. 

83  Hen.  8,  c.  4,— ii.  601. 

83  Hen.  8,  c.  9,—  ii.  573,  574. 

33  Hen.  8,  c.  12,  —  ii,  64,  note,  65. 
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STATUTES  ENGLISH,  —  continued, 
37  Hen.  8,  c.  6,  —  ii.  965,  970. 

1  Edw.  6,  c.  12,  — i.  270;  ii.  107. 

2  &  3  Edw.  6,  c.  33,  —  i.  242. 

3  &  4  Edw.  6,  c.  5,—i.  975,  note. 
3  &  4  Edw.  6,  c.  21,—  L  966. 

5  &  6  Edw.  6,  c.  4,  —  ii.  64,  65,  note. 

5  &  6  Edw.  6,  c.  9,  — ii.  108,  note. 

5  &  6  Edw.  6,c.  14,  —  i.  961,  966,  967. 

5  &  6  Edw.  6,  c.  25,  — ii.  1137. 

1  Mary,  sess.  2,  c.  6, —  ii.  270. 

1  PhiL  &  M.  c.  3,  —  i.  927,  note. 

3  Phil.  &  M.  c.  3,—  i.  966,  note. 

4  &  5  Phil.  &  M.  c.  4,  —  ii.  108,  note. 

4  &  5  Phil.  &  M.  c.  8,  —  ii.  3,  note,  1160. 
1  Eliz.  c.  6,  —  i.  927,  note. 

1  Eliz.  c.  16,  —  i.  975,  note. 

5  Eliz.  c.  5,  —  i.  966. 

5  Eliz.  c.  9,  —  ii.  1009. 

5  Eliz.  c.  12,  —  i.  966. 

5  Eliz.  c.  14,  —  ii.  517-521,  561. 

8  Eliz.  c.  4,  —  ii.  882. 

13  Eliz.  c.  25,  —  i.  966. 

14  Eliz.  c.  3,  —  i.  289. 

15  Eliz.  c.  5,  — L  648. 
18Eliz.  c.  7,  — ii.  1070. 

81  Eliz.  c.  11,— ii.  470,  477. 
89  Eliz.  c.  9,  —  ii.  1,3,  note. 
89  Eliz.  c.  15,  —  ii.  108,  note. 
1  Jac.  1,  c.  8,  —  i.  330. 
1  Jac.  l,c.  11,  — i.  947. 
1  Jac.  1,  c.  12,  —  i.l025. 
21  Jac.  1,  c.  15,  —  ii.  470. 
21  Jac.  1,  c.  26,  —  ii.  522. 

21  Jac.  1,  c.  27,  — ii.  166,  168,  169. 
12  Car.  2,  c.  25,  —  i.  940,  note. 

15  Car.  2,  c.  8, — i.  966,  note. 

16  Car.  2,  c.  7, —  ii.  575. 

22  &  23  Car.  2,  c.  1,  —  ii.  971. 
22  &  23  Car.  2,  c  7,  —  ii.  965. 

29  Car.  2,  c.  7, — i.  228,  £75;  ii.  985,  note,  98& 
3  Will.  &  M.  c.  9,  — i.  638  ;  ii.  849. 

7  Will.  8,  c.  8,  — i.  257. 

8  &  9  Will  8,  c.  25,  — ii.  601. 
8  &  9  Will.  3,  c.  26J  —  ii.  279. 
9&10  Will.  3,  c.  7,  — ii.  705. 
10  &  11  Will.  3,  c.  17, — iL  575. 
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STA 


STATUTES  ENGLISH,  —  continue d. 
.  11  Will.  8,  c.  3,  — i.  268. 
12  &  13  Will.  3,  c.  2,  — L  759,  note. 
1  Anne,  stat  2,  c.  9, — i.  612,  638. 
5  Anne,  c.  31,  —  i.  638. 
5  Anne,  c.  34,  —  i.  966,  note. 
9  Anne,  c.  6,  —  ii.  575. 

9  Anne,  c.  14,  —  ii.  65,  note,  575. 

10  Anne,  c.  26,  —  ii.  575. 

12  Anne,  stat  1,  c.  7,  —  i.  263,  358 ;  ii.  105,  887,  note,  889. 

1  Geo.  1,  c.  5,  —  i.  975,  note. 

9  Geo.  1,  c.  22,  —  i.  258,  329;  H.  965, 1175. 

7  Geo.  2,  c.  22,  —  I  237. 

9  Geo.  2,  c  85,  —  i.  75. 

16  Geo.  2.  c.  81,— i.  452. 

c.15,—  i.258;  ii.  1175. 

c.  24,  — iL393,  436. 

c.  48,  —  i.  429. 

c.  71,  —  L  966. 

c.  85,  —  ii.  328  and  note,  885,  386. 

c.  58, — ii.  167. 

c.  14,  — ii.  167. 

c.  41,  —  ii.  607. 

c.  64,  —  ii.  893. 

c.  143,— ii.  450. 

4  Geo.  4,  c.  54,  —  L  272. 

5  Geo.  4,  c.  47, —  i.  960. 
7  Geo.  4,  c.  64,  — ii.  447. 
7  &  8  Geo.  4,  c.  18,  —  ii.  639,  note. 
7&8  Geo.  4,  c.  28,  — i.  716. 
7  &  8  Geo.  4,  c.  29,  —  L  264,  302;  ii.  105,  163,  328,  335,  336,  859,  394, 

454,  455. 
7  &  8  Geo.  4,  c.  80,  —  L  253,  881 ;  ii.  964. 
9  Geo.  4,  c.  81,  —  i.  82,  329,  336  ;  ii.  65,  note,  167,  1084. 
9  Geo.  4,  c.  54,  Irish,  —  L  716. 
9  Geo.  4,  c.  55,  —  i.  680. 

11  Geo.  4  &  1  Will.  4,  c.  66,  — L  840* 

1  &2  Will.  4,  c.  67,  — ii.  842. 

2  WilL  4,  c.  34,  —  ii.  565. 
7  Will.  4,  c.  86,  —  i.  241. 
7  Will.  4  &  1  Vict  c.  9,  — ii.  964. 
7  Will.  4  &  1  Vict.  c.  85,  —  L  829,  889,  671,  818. 
11  &12  Victc.  46,— i.  614. 
14  &  15  Vict  c.  100,  — L  678  ;  ii.  557. 
18  &  19  Vict.  c.  118,  —  ii.  943. 
22  &  23  Vict.  c.  36,  —  ii.  601. 
24  &  25  Vict  c.  96,  —ii.  829,  395. 
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27  Geo.  2 
30  Geo.  2 
12  Geo.  8 
12  Geo.  3 
39  Geo.  3 
43  Geo.  3 

49  Geo.  3 

50  Geo.  8 
52  Geo.  3 
52  Geo.  3 


SUB  ALPHABETICAL  INDEX 

STATUTORY  DISABILITY, 

effect  of  pardon  on,  i.  764. 
STEAL,  (See  Larceny.) 

dead  human  body,  i.  950. 
STEAMBOAT, 

improper  navigation  of,  causing  death,  ii.  700. 
STOLEN  GOODS.  (See  Receiving  Stolen  Goods.) 

STORE, 

meaning  of  the  word,  i.  312. 
STOREHOUSE, 

meaning  of  the  word,  i.  811. 
STRAY, 

concerning  larceny  of,  ii.  800  and  note. 
STREETS.  (See  Smoking  in  the  Streets.) 

STREET-WALKER, 

escape  of,  indictable,  L  645. 
STRICT  INTERPRETATION,  (See  Statutes.) 

what  it  is,  i.  222. 

when  followed,  i.  228,  224. 

what  it  implies,  i.  225. 

does  not  nullify  other  rules,  i.  231. 
"  STUDENT."  (See  Yale  College.) 

SUBJECT, 

of  the  government,  who  is,  in  a  statute,  i.  236. 

who  natural-born  subject,  i.  236. 
SUBORNATION  OF  PERJURY, 

indictable,  L  919. 

disqualifies  to  be  a  witness,  i.  744,  745. 

the  doctrine  of,  ii.  1016. 
SUBSTANTIVE  CRIME, 

meaning  of  the  term,  i.  635,  note. 

is  sometimes  only  an  attempt,  i.  659,  660,  665. 
"  SUCH," 

when  the  word  may  be  disregarded  in  a  statute,  L  273. 
"  SUFFERED," 

meaning  of  the  word  in  a  statute,  i.  253. 
SUICIDE.  (See  Self-Murder.) 

SUIT,  (See  Prosecutions.) 

bringing  fictitious,  &c.,  a  contempt,  ii.  240. 
SUMMARY  PROCESS, 

statutes  which  provide,  strictly  construed,  i.  224. 
SUNDAY.  (See  Lord's  Day.) 

SURPLUSAGE, 

in  indictment,  may  be  rejected,  L  201,  819. 

in  a  statute,  how,  i.  246,  252. 

of  intents,  not  vitiate,  i.  425, 426. 
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SWANS,  • 

*    when  subjects  of  larceny,  ii.  787. 
SWEARING.  (See   Blasphemy   and    Profaneness —  Profane 

Sweating.) 
SWINE, 

construction  of  statute  against  their  going  at  large,  i.  253. 
SYMBOL, 

or  token,  necessary  in  a  cheat,  ii.  143  et  seq. 


TAVERN,  (See  Inn.) 

legal  meaning  of  the  word,  i.  314. 
TAXES, 

omission  to  pay,  forfeits  property,  i.  698. 
TEACHER  AND  PUPIL, 

yiew  of  the  criminal  law  relating  to,  i.  771. 
"TEN  SIMILAR  PIECES."  (See  Similar  Pieces.) 

TERM  OF  YEARS, 

legal  meaning  of  the  words,  i.  362. 
TERRITORIAL  LIMITS, 

statutes  not  have  effect  beyond,  i.  79,  80,  189. 

of  United  States,  i.  72-78. 

of  the  States,  i.  1 1 3-1 22. 
THEATRE, 

rights  of  audience  at,  i.  982,  note ;  ii.  211,  303,  note. 
THEFT  BOTE, 

what  it  is,  i.  646. 
THIEF,  (See  Larceny.) 

stealing  goods  from,  is  larceny,  ii.  794. 
THREAT  TO  INDICT, 

obtaining  money  by,  indictable,  ii.  390. 
THREATENING  AN  OFFICER, 

what  is  not,  L  253. 
THREATENING  LETTERS, 

construction  of  English  statute  concerning,  i.  258. 

the  offence  of  sending,  considered,  ii.  1175,  1176. 
THREATENING  NOTICE, 

request  to  post,  indictable,  1.  689. 
THREATS, 

resulting  in  death,  how  indictable,  i.  999. 
"  THRESHING  MACHINE," 

meaning  of  the  words,  ii.  957. 
TIME, 

when  material  in  a  statute,  i.  283,  284. 

men  do  as  they  will  with  their  own,  i.  958,  959. 

whether  act  and  intent  must  concur  in,  L  366,  440,  681. 
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TTPPLING-HOUSE,  (See  Disorderly  House  —  Sale  of  Intoxicating 

Liquor.) 

the  offence  of  keeping,  i.  394, 1047-1049;  ii.  1138. 
TITLE, 

injuring  property  under  claim  of,  L  879,  101 1. 
TITLES,  PRETENDED.  (See  Pretended  Titles.) 

TOKEN.  (See  False  Token.) 

TOOL, 

legal  meaning  of  the  word,  i.  334 ;  ii.  275. 
TOWN,    v       (See  Walled  Town.) 

indictable,  for  non-repair  of  public  ways,  i.  502. 
TOWN  MEETINGS,  (See  Disturbing  Meetings.) 

disturbance  of,  indictable,  i.  982. 
TRADE,  (See  Tricks  of  Trade.) 

laws  concerning  exercise  of,  i.  952. 
TRADING  WITH  SLAVE.  (See  Slave.) 

TRADES.  (See  Offensive  Trades.) 

TRANSPORTATION, 

not  used  as  a  punishment  in  this  country,  i.  718. 
TREASON,  (See  Petit  Treason.) 

what  —  indictable,  i.  910. 

either  against  States,  or  United  States,  i.  144,  910. 

accessories  before  the  fact  in,  i.  €23-626. 

accessories  after  the  fact  in,  L  185,  188,  640-643. 

forfeiture  and  other  like  consequences  of,  i.  737-747. 

minute  acts,  &c,  of  helping  to  levy  war,  indictable,  i.  514. 

concealing  another's  treason,  i.  514. 

(See  Misprision.) 

responsibility  for  acts  of  co-conspirators,  i.  437. 

not  punishable  when  act  compelled,  i.  442,  443. 

whether  marital  coercion  excuses  wife  in,  i.  451,  454. 

infant  may  commit,  i.  462. 

whether  corporation  can  commit,  i.  505,  506. 

a  species  of  attempt,  i.  524,  527. 

treasonable  purpose  need  not  succeed,  i.  524. 

but  must  be  an  act  evil  in  its  nature,  i.  527. 

viewed  as  the  .heaviest  of  offences,  i.  578. 

is  felony  also,  i.  578,  579. 

no  distinction  between  principals  of  first  and  second  degrees  in,  i.  603. 

in  violating  the  king's  companion,  construction  of  the  statute,  i.  606. 

construction  of  the  United  States  constitution  concerning,  L  642. 
the  State  constitutions,  i.  643. 

misprision  of,  anciently  treason,  now  misdemeanor,  i.  652. 

whether  admits  of  indictable  attempts,  i.  683,  698. 
general  discussion  of  the  offence,  ii.  1177-1226. 

introductory  views,  ii.  1177-1179. 
English  law  of  treason,  ii.  1180-1188. 
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TREASON,  —  continued. 

distinction  between  high  and  petit,  ii.  1180. 

how  before  stat.  25  Edw.  3,  stat  6,  c  2,  ii.  1180.. 

this  statute,  ii.  1181. 

concerning  subsequent  statutes,  ii.  1182. 

construction,  as  to  levying  war,  and  adhering,  &c.,  ii.  1184-1 187. 

not  quite  satisfactory,  ii.  1188. 
Statutes  &a,  as  to  treason  against  United  States,  ii.  1189-1195. 
Expositions  of  American  doctrine,  ii.  1196-1210. 

our  written  law  derived  from  statute  of  Edw.  ii.  1196. 

as  to  following  the  English  interpretations,  ii.  1196-1198. 

attempt  to  prevent  execution  of  a  legislative  act,  ii.  1199, 1200. 

what  is  a  levying  of  war,  ii.  1199-1203. 

whether  one  can  levy  war  alone,  ii.  1201,  1202. 

peculiarly  an  offence  of  the  intent,  ii.  1209. 

what  is  a  sufficient  overt  act,  ii.  1199, 1203-1207. 

bare  conspiracy  not,  ii.  1204. 

overt  act  of  levying  war,  ii.  1204. 

adhering  to  the  enemy,  ii.  1205-1207. 

the  allegiance  necessary,  ii.  1208. 

interpretations  of  the  statute  of  1862,  ii.  1209. 
The  matter  as  affected  by  ordinances  of  secession,  ii.  1211-1221. 

this  question  for  the  president  and  congress,  ii.  1212  and  note. 

still  it  is  a  question  of  law,  ii.  1213. 

secession  directly  forbidden  by  the  constitution,  ii.  1214-1221 
The  matter  as  affected  by  civil  war,4i.  1222-1224. 

belligerent  and  civil  rights  jointly,  &c.,  ii.  1222. 

traitor  captured  in  war  may  be  tried,  ii.  1222. 

whether  the  trial  should  be  before  a  civil  or  military  court,  ii.  1222 
and  note. 

question  to  be  decided  by  the  president,  ii.  1222. 

whether  civil  war  suspends  the  constitution,  &c,  ii.  1223, 1224. 

requirements  of  the  constitution  as  to  reconstruction,  ii.  1224  and  note. 
Treason  against  the  several  States,  ii.  1225,  1226. 
TREASURE  TROVE, 

concealment  of,  an  indictable  misdemeanor,  ii.  800,  note. 

the  doctrine  of  larceny  of,  ii.  800  and  note. 
TREATY, 

how  affected  by  war  between  the  parties,  ii.  1228. 
"  TREES," 

meaning  of  the  word,  ii.  957. 
TRESPASS,  (See  Civil  Trespass -— Forcible  Trespass.) 

meaning  of  the  term,  m  the  criminal  law,  i.  590. 

corporation  may  be  sued  in,  i.  505. 

ab  initio,  where  license  abused,  i.  866. 

not  indictable  alone,  i.  979. 
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TRICKS  OF  TRADE, 

as  false  pretences,  ii.  425-432. 
TURKEYS, 

are  subjects  of  larceny,  ii.  787. 

UNDERTAKING, 

for  payment  of  money,  &c.}  what,  i.  853 ;  ii.  528,  797. 
UNITED  STATES,  (See  Constitution  of  United  States.) 

whether  has  a  common  law,  L  155-167. 

procedure  in  its  tribunals,  L  159. 

courts  may  administer  the  State  law,  i.  160,  161. 

jurisdiction  over  places  ceded  to  the,  by  the  States,  i.  126, 167. 

when  has  complete  jurisdiction  over  States,  i.  128-188. 

jurisdiction  in  other  cases  within  State  limits,  i.  139-148. 

jurisdiction  beyond  State  limits,  i.  149-154. 

its  boundaries,  i.  72-78. 

crimes  committed  beyond  its  limits,  L  79-91. 

exemptions  from  its  criminal  laws,  within  its  limits,  i.  92-102. 

same  act  offence  against  both  it  and  a  State,  i.  145, 885. 

its  right  to  appropriate  persons  to  its  exclusive  service,  i.  147. 

courts  of,  enforce  State  laws,  i.  148 ;  ii.  986. 
UNITED  STATES  BANKRUPT  ACT.  (See  Bankrupt  Act.) 

UNLAWFUL  ASSEMBLY, 

what  —  indictable,  i.  975. 

of  twelve  or  more  persons,  i.  975. 
general  view  of  the  law  concerning^  ii.  1227, 1228. 

definitions,  ii.  1227  and  note. 

how  compared  with  riot,  ii.  1227. 

assembly  for  defence  of  the  dwelling-house,  ii.  1228. 
«  UNLAWFUL  GAME," 

meaning  of  the  words,  ii.  579-583,  590. 
UNWHOLESOME  FOOD,  (See  Nuisance.) 

providing,  indictable,  i.  995. 

supplying,  to  prisoners  of  war,  i.  934. 

indictable  to  make  or  sell,  L  940. 
USURY, 

how  viewed  in  the  criminal  law,  ii.  1229-1231. 
UTTER — UTTERING,       (See  Counterfeiting  —  Counterfeit  Monet 

—  Forgery.) 

legal  meaning  of  the  words,  i.  321  ;  ii.  565. 

when  wife  liable  for  uttering  base  coin,  i.  452. 

of  forged  instruments  —  the  offence,  ii.  562-566. 
"  UTTERED  AND  PUT  OFF,"  (See  Put  Off.) 

meaning  of  the  words,  ii.  275,  note. 

VAGABONDS, 

how  punished,  L  958. 
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VAGRANCY,         (See  Wandering  Mariners  — Wandering  Soldiers.) 
'       wjietber  indictable,  i.  958,  959. 

entertaining  vagrant,  not  indictable,  i.  644. 
VALUABLE  SECURITY; 

meaning  of  the  words,  iL  797. 
VARIANCE, 

what,  and  effect  of —  prosecuted  again,  i.  886. 
VENUE,  (See  Jeopardy —  Locality  of  Crime.) 

waiver  as  to,  i.  840. 
VERBAL  OBSCENITY.  (See  Obscene  Words.) 

VERBAL  SLANDER.  (See  Slander.) 

VERDICT,  (See  Defective  Verdict.) 

guilty  of  part,  not  guilty  of  residue,  how  new  trial,  L  621. 

guilty  of  part,  silent  as  to  the  residue,  how,  i.  850. 
VESSEL, 

crimes  committed  on  board,  i.  82,  85,  86. 

whether  foreign,  subject  to  our  laws,  i.  98. 
VESTED  RIGHTS, 

not  divested  by  repeal  of  the  statute,  i.  214. 

nor  by  pardon,  i.  757,  758,  762. 

when  the  right  vests,  i.  758. 
VOTER, 

bribing  a,  ii.  96. 
VOTING.  (See  Illegal  Voting.) 

WAGER,  (See  Election  Frauds*—  Gaming.) 

what  it  is,  iL  590,  591,  593,  597. 
WAGES, 

of  laborers,  as  to  laws  regulating,  i.  907-909,  952. 

conspiracies  to  raise  or  lower,  ii.  224,  225  and  note. 
WAIF,  *     N 

what  is,  ii.  800,  note. 

the  doctrine  of  larceny  of,  iL  600  and  note. 
WALLED  TOWN, 

whether  breaking  into,  is  burglary,  ii.  109. 
WANDERING  MARINERS  AND  SOLDIERS, 

whether  indictable,  L  959. 
WAREHOUSE, 

meaning  of  the  word,  L  810. 
WAREHOUSE-MEN, 

larceny  of  the  goods  by,  ii.  853. 
WARRANT, 

officer  indictable  for  not  serving,  L  537. 

day  of  execution  in,  though  not  in  judgment,  L  730. 

for  payment  of  money,  what,  L  847,  348, 850 ;  iL  525,  797. 

statute  not  confined  to  commercial  transactions,  i.  287. 

for  delivery  of  goods,  what,  i.  847,  348,  850;  iL  525,  797. 
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WARRANTY, 

when  implied  in  a  sale,  i.  11. 
WATER, 

indictable  to  make,  unwholesome,  L  940. 
"  WATERMAN," 

meaning  of  the  word,  ii.  344. 
WAY,  (See  Navigable  River  —  Navigable  Waters  —  Nuisance 

—  Private  Way.) 

neglect  to  repair,  indictable,  i.  502,  638. 

obstruction  of,  indictable,  i.  972. 

people  need  not  be  actually  injured,  i.  541. 

all  must  have  right  to  use  the  war,  i.  542. 

belonging  to  a  town,  i.  542. 

conviction  for  not  repairing  one  street,  where  more  streets  proved,  i.  £05* 
•     several  streets  out  of  repair,  indictment  as  to  one,  i.  892. 

improper  use  of,  causing  death,  ii.  698. 

careless  use  of,  manslaughter,  ii.  716. 
general  discussion  of  the  offence  of  obstruction  of,  and  neglect  to  repair, 
ii.  1232-1256. 

introductory  views,  i.  1232, 1233. 
The  kinds  of  ways,  ii.  1234-1239. 

must  be  public  —  meaning  of  word  highway,  ii.  1234. 

how  highways  established,  &c.,  ii.  1285. 

cul  de  sac,  whether  highway,  ii.  1 236. 

footway,  horseway,  public  square,  bridge,  ferry,  ii.  1237. 

turnpike-roads,  railroads,  ii.1288. 

who  liable  for  repair,  &c,  of  these,  ii.  1238. 

rivers,  harbora,  &c,  ii.  1239. 
The  act  of  obstruction,  ii.  1240-1247. 

the  general  doctrine,  ii.  1M0. 

enumeration  of  methods  oiobstruction,  ii.  1241. 

by  teams  standing,  loading,  unloading,  &c,  ii.  1242. 

gathering  people  in  street  —  darkening  street — house  liable  to  fall* 
ii.  1243. 

how  as  to  the  nature  of  the  travel  contemplated,  &c.,  ii.  1244. 

obstructions  outside  of  the  travelled  part,  ii.  1245. 

statute  authorizing  obstruction,  ii.  1246. 

the  intent  —  accidental  injury  to  the  way,  ii.  1247. 
The  neglect  to  repair,  ii.  1248. 

The  condition  in  which  the  way  must  be  put  and  kept,  ii.  1249. 
The  person  or  corporation  responsible  for  non-repair,  ii.  1250-1252. 
Concluding  points,  ii.  1258-1256. 

is  misdemeanor —  in  what  county  indictable,  ii.  1253. 

the  punishment  —  abatement  of  the  nuisance,  &c.,  ii.  1254, 1255. 

second  jeopardy,  &c,  ii.  1255. 

New  Hampshire  statute  about  guide-boards,  ii.  1256. 
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TO  BOTH  VOLUMES.  WOM 

WEAK, 

'whether  the  criminal  law  protects  the,  i.  547-549. 
WEALTH.  (See  Public  Wealth.) 

WEAPON.    (See  Carrying  Weapons  —  Dangerous  Weapon  —  Dead- 
ly Weapon  —  Offensive  Weapon.) 
WEAPON  DRAWN, 

meaning  of  the  words,  i.  838. 
WHAMPOA, 

whether  on  the  high  seas,  L  320. 
WHIPPING, 

as  a  punishment,  i.  721,  722,  725. 

a  severer  punishment  than  imprisonment,  i.  219. 
WHITE  PERSON, 

living  with  negro  as  hnsband  or  wife,  i.  251. 
WHITE  WOMAN, 

meaning  of  the  words,  i.  291. 
WIFE,  (See  Coverture  —  Husband.) 

selling  and  buying  a,  indictable,  i.  947. 

commits  not  arson  in  burning  husband's  house,  ii.  89* 

may  commit  forcible  entry  on  husband's  lands,  ii.  474. 

larceny  of  husband's  goods  by,  ii  855,  856. 
WILD  ANIMALS, 

whether  subjects  of  larceny,  i.  1018 ;  ii.  786. 
WILD  BOARS, 

when  subjects  of  larceny,  ii.  787. 
WILFUL  —  WILFULLY, 

meaning  of  the  word,  L  420,  421. 
WITCHCRAFT, 

what,  and  whether  indictable,  i.  1025. 
WITNESS,  (See  Evidence  —  Opinions  of  Witnesses.) 

how  compelled  by  grand-jury,  L  186. 

preventing  attendance  of,  indictable,  L  919. 
why,  i.  665. 

attempt  to  intimidate,  &c,  i.  919. 

keeping  back,  not  make  accessory  after,  i.  634. 

incapacity  of,  from  crime,  by  operation  of  law,  i.  748-746. 

incapacity  of,  removed  by  pardon,  i.  763,  764. 

trial  broken  off  by  sickness  of,  i.  874. 

by  not  being  acquainted  with  the  nature  of  an  oath,  i.  874. 

when  indictable  for  disobedience,  ii.  252. 
WOODEN  BUILDINGS,  (See  Building.) 

interpretation  of  statutes  concerning  erecting,  i.  289. 

when  a  nuisance,  i.  1083.  J 

«  WOMAN," 

girl  under  puberty  may  be  deemed,  i.  242,  243. 
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YEA  ALPHABETICAL  INDEX 

WORDS,        (See  Interpretation  of  Statutes  —  General  Words 
'  Slander.) 

of  a  statute,  to  have  their  true  intent,  i.  192,  220. 

how  they  will  bend,  i.  221,  227,  228. 
must  not  be  imported  into  a  statute,  i.  195. 
some  statutes  more  elastic  than  others,  i.  220. 
of  judges,  how  to  be  understood,  i.  472, 474,  475,  note,  par.  4. 
of  a  statute,  substituted  for  one  another,  i.  246. 
rejected  as  surplusage,  i.  252. 
not  to  be  too  far  departed  from,  i.  267. 
when  expanded  by  construction,  L  270. 
how  specific,  control  general,  i.  815. 
controlled  by  the  context,  i.  829,  841. 
how,  as  constituting  the  fighting  in  affray,  ii.  84. 
how,  as  constituting  an  assault,  ii.  49,  55. 
how,  as  justifying  an  assault,  ii.  60. 
not  symbols  or  tokens,  in  the  law  of  cheat,  ii.  144. 
when,  an  indictable  obstruction  of  justice,  ii.  251. 
when  they  amount  to  a  libel,  ii.  814. 

whether  justify  a  blow  to  reduce  killing  to  manslaughter,  ii.  729. 
not,  an  overt  act  in  treason,  iL  1206. 
WORK, 

concerning  compelling  men  to,  L  907-909. 
WORK  ON  GOODS, 

larceny  by  one  who  has  done,  iL  850,  851. 
WORKMEN.  (See  Laborers.) 

WORSHIP.  (See  Disturbing  Meetings.) 

WOUND  —  WOUNDING, 

legal  meaning  of  the  word,  i.  829. 
WOUND  INFLICTED, 

what  is,  i.  247. 
WRECK, 

what  is — larceny  of,  ii.  800  and  note. 
WRIT  OF  ERROR, 

whether  grantable  to  the  prosecutor,  i.  868. 
its  effect,  L  868,  665. 
WRITING,  (See  Misreading  a  Writing.) 

meaning  of  the  word,  ii.  426,  note,  498,  581. 

YALE  COLLEGE, 

statute  against  giving  credit  to  students  in,  i.  252. 
"YEAR"  (See  Term  of  Years.) 
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